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VOLUME X.,.CIVIL RULINGS. 
A i ® . . 
-Page 180, column 1, line 2 of abstract, for no read not 
and for not read no. O 
Page 158, line 11 of abstract, for 1850 read 1859. 
Page 160, line 5 of abstract, for 6 and 7 read 5 and 6. 
Page 191, Index heading, for Section XXUI read Section - 
11 Act XXII. a 


° e 
Txa 197_ column H, Index heading, and line 1 of abstract, 
nt rp b a 


Jor Section 23 read Section 27. ~ 
Page 209, line 2 of abstract, Jor brou 
Page 264, column 1, last lin 
- read than. So 


ght read bought. 
Ə of abstract, for them 
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CRIMINAL RULINGS. 


PS Lad 
ag 1 : i 
Page 87, column 2, for Queen versus Futteali Biswas 


read The Queen versus Futtick alas Futteali Biswas 
. Ah. W. L. Mackenzie for the Priséner. 


ERRATA. 
S e 
VOLUME X, CIVIL RULINGS. ` 


Page 318, column 1, heading, for 2389 read 229. » 


Page 335, column 1, abstract, 8th line, for does read is. 


FULL BENCH RULINGS. 


Page 33, column 2, abstract, 1st line, for rent read’rate. - 


Memorandum. | 
~~“ Fhecfollowing vases decided, in 1868 have been inserted 
in Volume XI. 


Regular Appeal 281 of 1868, 27th July 1868. See page 72 
Letters Patent Appeal No. 3 of 1868, 3rd Sept. See page 76` 
ay oe | ) ” No. D- òf 1868, 3rd Sept. See page 77 - 
Doo gl? a No. 7 of 1868, 4th Sept. See page. 80 
» » » No.9 of 1868, 8th Sept. See page $0 
» »° No. 22 of 1868, 8th Sept. See page 82 
» n»  w .. No. 10 of 1868, 9th Sept. Seepage 83 
Special Appeal No. 1208 of 1868, 25th Nov. See page, 84 
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| 
INDEX |: 
(CIVIL RULINGS). . 
À. l Act XV or 1856. 
l Sections 2 and 5, as applied in a case 
ABATEMENT. in which a Hindvo widow on the 
(1) A lease given by a Jandlord implies death, after her re-marriage, of her 
7 that he has sufficient title, and a son by her first husband, claims his 
, tenant evicted under the paramount estate inherited from his father ... 34 
title of a third party from a part of Acr XL or 1858. 
Mi Sa D A 120 Section 3. See Guardian (3) 
(2) of rent by order of Court in a oe (4) 
consequence of diluvion does not ee Jurisdiction (25) 
prove change in rate of rent,®or Acr VIII or 1859. 
affect a ryot's claim to the presump- (1) An order under Section 246 is not 
tion under Section 4 Act X. 1859... 246 open to appeal, though the party 
See Jurisdiction (16) against whom it is made may sue to 
establish his right oe 
ÅBEARRY. , N (2) Section 180 of—, as applied to Act X 
The Acts not being extended cases, allows Courts of first instance 
‘to British Burmah, and the Chief the widest discretion in regard to 
Commissioner having no power to local investigations ; and a Deputy 
; make rules with penal clauses, the Collector may depute a Civil Ameen 
Sos rules passed by him, have not ġo examine witnesses 1n a sult for en- ‘ 
~- the force of law wv. 350 hancement wee OF 
———|~ (3) The abandonment of proceedings un- aa 
ACCOUNTS. der Section 269 does not amount to 
See Jurisdiction (24) dismissal cn default under Section 
See Morigage (8) 114 we GI 
See’ Onus Probandi (19) (4) Where the purchaser of immoveable 
property sold in execution of a de- 
fA Accretion. cree of a Civil Court gets a certifi- 
(1) Land forming the dry bed of a canal cate under ae ara ae ae for - 
belongs to the estate in which the P "ane ie d fy ae 
; canal is included was 68 e le a ai : 4 pees 
(2) Land cannot be legally proved to be cul cea A TI 167 
a tate ta taol when there is (5) Section 73 does not enable third par- 
an unfordable stream between it and ti tlikelyte be afected by ih 
the talook, nor can possession under i t PARE A y 7 us 
x such circumstances give right to a E ee A eee a yan eet sale 
. declaration? title 2 new questions which do not properly 
o See Jurisdiction (36) a PER s 283 
ection 1. See Jurisdiction (22) 


Acr I or 1841. 
See Permanently Setiled Estates (1) 
Aor XIX or 1843. , 


See Mortgage (4) 
o See Registration (6) 


Act JU or 1851. . 
Section 58. See Evidence (36) 
Act II or 1855. 


Section§13, See Evidence (31) 
Section"43, See Jumma-wassil-bakee 
Papers (3) 


Section 2. See Court of Rajah of 


Tipperah, Limitation (14) 
Mesne Profits (5) Res- 
Adjudicata (1) (3) (7) (8) 
Section 15. See Declarttory®Decree (1) 


Section 65, 66. See Summons 
Section 73. See Procedure (2) 
Section 77. See Amendment (14 


Sections 86 & 227. See Limitation (27) 


Sections 86. See Intervenor <1) : 
Section 119. See Attachment (1) 
` Bection 129. See Evidence (16) 


Sertions 189 and 160. Se Jurisdiction (ap 
Sections 166,170. See Aloonsiff's Hower 
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< a -INDEX (CIVIL RULINGS). -% % 
i ee ee eg 
Ast VII or 1859—( Continued ). Acr X or 1859—( Continued ). 
Section 170. See Evidence (15) Proce- Section 13. See Notice. 
dure (7) Sections 13 & 17. See Enhancement 
Section 177. SeeKingdom of Ava. ; (14) 
Sections 178, 179, See Evidence (40) Section 17. See Enhancement (4) (9) 
Section 180. See Evidence (32) Section 20. See Cause of Action (1) 
Sections 196, 197. See Mesne Profits (1) Section 21. See light of Occupancy (2) 
Section 208, See Execution (6) | Section 23. See Ejectment (1) Res Ad- 
Secfio& 206. See Execution (11) . judicata (3) 
Scction 207. See Joint Judgment, Section 23, Clause 5. See Ejectment (2) 
Sections 208. See Execution (12) ; Jurisdiction (8) 
Section 209. See Cross Decree. Section 24. See Jurisdiction (8) (12) 
Section 210. See Decree (6) , Right of Suit (9) 
Section 212. See Application (4) Section 25, See Res Adjudicata (1) _ 
Sections 228, 224, See Res Adjudicata (5) Section 27. See Jurisdiction (22) Regis- 
Section 229. See Jurisdiction (33) ; ; tration (3) 
Section 280. See Remand (11) Section 28, Clause 6. See Jurisdiction 
Sections 235, 239, and 240. See Atiach- (1) (7) Right of Occu- 
ment (8) (6) (7) ; pancy (1) 
Section 256. See Attachment (2) Section 32, See Limitation (8) 
Section 237. See Deputy Collector's Court Section 58. See Es-parte Decree (1) 
Section 246. See execution (7) Interven- ' Section 63. See Issue (1) : 
or (l) Jurisdiction (19) Section 73. See Act VITI of 1859 (2) 
Limilation (29) , Section 77. See Lntervenor (2) Lnuterven- 
Sections 284, 285. See Hvecution (8) o tion (1) (2) Jurisdiction 
Sections 285, 286. Sve Proceeding (6) , (5) Procedure (I) 
Sections 308, 809. See Puuper (1) Section 78. See Ejectment (2) Jurisdic- 
Section 313, See Arhitration (1) tion (38) 
Section 316. See Arbitration (3) (4) Ju- Section 105, See Purchaser (1) _ 
risdiction (45) Sections 105 & 109. See Execution (9) 
Section 327. See Jurisdiction (13) (32) Section 153. See Jurisdiction (5) (44) 
Section 347. See Limitation (32) Section 827. See Jurisdiction (13) (32) 
Section 348. See Cross Appeal. Section 350. See Objection (5) 
Section 350. See Objection (15) Section 359. See Remand (1) i 


Section 851. See Remand (8) 
Sections 351, 352. See Remand ey 
zA Sections 351—8353. See Remund (6) 
Section 352. See Remand (9) 
Section 354. See Remand (3) .(13) 


See Arrears of Rent (3) 
See Jurisdiction (18) (26) (80) 


Act XI or 1859. 


| Section 377. See Review (1) 





. e ; Section 33 contemplates an action 
Section ns = a sa ae (11) against the individual wrong-doer, 
Section 359. a r (1) irrespective of Government and co- 
Section 865. See Right of Appeal (8): parceners 449 
Section 367. See Review (4) es 


Section 377. See Review (1) een sree ae a of 1860. 


Section 878. See fteview (8) (1) Re-paying a debt does not constitute 





r trafficing under Section 8 . 56 
Bere Oa (2) A statement of balances found in 
(1) Where in a suit for arrears of rent, plaintif’s book duly verifted, with- 
the Judge finds against an interven- out any signature by defendant, 1s 
or as between him and plaintiff, he not an ackn®wledgment within tne 
is bound under Section 67 to decree meaning of Section 4; defendant's 
for the plaintiff .. àl name in one colurm in connection 
(2) There is no power under given with a eross in another column 5 : 
to the Collector to sell rights of being no valid signature we 293 
suit quå rights of suit alone ... 224 Clause 2, Section 1. See Tehsildar, 
(3) An application under Section 265 is not Clause 6, Section 1. See Limitation 
equivalent to the institution of a suit, (5) (10) 
and the Collector, whether acced- Clause 12, Section 1. See Limitution 
ing’ to or refusing it, does not adju- (15) (30) 
dicate -- 296 Clause 15, Section 1. See Evidence (19) 
Sections 3 & 4. See Presumption (5) Section 4, See Liability (3) Limitation 
Section 4. See Abatement (2) Evidence ` (25)° 
(5) Jumima-wassil-bukee Section 11. See Minor (1) 
. ° papers (1) Presumption (4) Section 17. See Limitation (15) (30) 
Section 6. See Euhancemenl (4) Ke- Section 20. Application (3) (4) 
` ; sumplign (1) (2) See Limitation (J) Proceeding 
se . Section fo. See Jurisdiction (23) Cl) (2) (8) (4) (5) (6) 


@ 
a f *\ ` 
> e e , kamad 
© . ; INDEX (CIVIL RULINGS). ° ji 

Act XXVII or 1860. Act XX or 1866. 

See Certificate (1) (2) (4) (5) (1) A sumtnary application under Section 
Acr XXXII or 1860. 53 cannot be entertained at the 

A sale under ——- does not render a suit. of the assignee of the obligee 84 

I s 


mokurruree title void with refer- 
rence to Act XI of 1859 


Acrt AXIII or 1861. 
(1) Section 37 does not make Section 7 
applicable to cases in -which the 
Appellate Court has dismissed the 
appeal under Section 6 .-- 160 
(2) The word “ powers” in Section 37 is 
not synonymous with “jurisdiction ;” 
and especially in other parts of —~ 
and in Act VIII of 1859, it does 
not comprehend jurisdiction - 160 
Sections 5 & 6. See Application (2) 
Section 11. See Mesne Profits (1) (2) 
Section 11. See Procedure (21) 
Section 27. See Arbitration (2) Jurisdic- 
tion (4) (10) (11) Pro- 
cedure (14) . l 
Section 38. See Procedure (21) ,Jurisdic- 
tion (2) (42) Permanently Settled Estates 
Right of Action (1) 
Acr VI (B. C.) or 1862. 


Section 9 gives a proprietor the right 
of making a general survey of lands 
held under an independent title ... 361 
Section 4. See Deposit (2) 
Section 3. See Iemand (5) 
Section 10. See Enhancement (6) Juris- 
dichon (51 
Section 16. See Zntervenor (1) Rent (1) 


Acr X oF 1862. 

Clause §, Section 15. See Pauper (2) 
Act AVI or 1864. 

Section 17. See Registration (9) 


31 


Section 52. See Inlerest (1) Registration | 


(1) (7) (8) 
Acr VIII or 1865 (B. C.) 


Section 6. See Deposit (1) 
Section 16. See Under-Tenure (2) 


Act XI or 1865. 


(1) Huts are not movemble property un- 
der Section 19. The word “ move- 
able” explained K 
(2) The words “personal property” in 
Section 6 are used in the sense of 
moveable preperty 
Section 6. See Jurisdiction (4) 
See Jurisdiction (20) 
See Small Cause Court. 


Act XX or 1865. 


° There is nothing in to restrain 
-@ any person from supplying inform- 
ation to the vakeels in the presence 
of the Judge. The word “ appear- 
ance” does not mean actual pre- 
sefice, e. g. of a mooktear stand- 
ing behind the pleader we 355 
See Small Cause Court. 


ib. 
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Clause 2, Section 17. See Registration (4) 
Clause 4, Section 17. See Construction (1) 
Section 49, See Registration (5) 
Section 50. See Registration ¢2) 
Section 84. See Res Adjudicata (4) Re- 
gistration (13) Sale (1) 
ÅDDITIONAL FINDING. 
See Remand (5) 
ADJUSTMENT. 
See Erecution (11) 
ADMINISTRATOR. 
The claim of an applicant to be a co- 
of his deceased brother's estate 
may be rejected when the intestate 
has stated that he had to receive 
money from him 
ADMISSION, 

(1) The by a zemindar that the 
holding of certain tenants is mokur- 
rures at a given rent is binding on 
any subsequent zemindar not an 
auction-purchaser at a sale for 
arrears of revenue ae 

(2) Ifa defendant's is read against 
him, the whole must be taken 
together; but this does not prevent 
separate allegations made without 
qualification from being used sepa- 

- rately against him ... 189 

(8) elhe fact that no objection was raised 

by the representatives of the pre- 





90 





72 








sent plaintiffs against pottahs put N. 
forward in suits to which they were 
parties, is a. of the bona fides 
of the pottahs 403 


(4) Ina suit for enhancement, plaintiff's 
x —<«— that defendant had held the 
tenure for 30 or 32 years at the 
sure rent, is notan that the 
land has been held at that rate from 
the permanent settlement, and he 
should be allowed to rebut any 
presumption arising from the-——.., 427 
See Evidence (33) 
ADVANCES. 
See Onus Probandi (19) 


AGENT. 
(1 Where a native lady opens on account 
with a banker through her son as 
, to provide for the punctual 
payment of Government revenue 
and current expenses, the banker 
is not warranted ip advgncing to 
the son as large sams of money 
on bonds . 876 
See Cause of Action (1) à 


ÅGREFMENT. 
(1) Where a putnes, the refusal of which 
was promised to a certain ijaradar, 
is given to another, the latter being 
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ALIENATION. APPLICATION. 

a Where land is a heritable property (1) Where an —— for a certificate under 
burdened with a trust, it may be Act XXVII of 1860 contains al- 
alienated subject to the trust... 299 legations requiring to be clearly ac- 

See Benamee (1) . counted for, applicant should be 
See Hindoo Law (2) allowed to adduce evidence 148 

See Limitation (6) (24) (2) Where a Judge under Sections 5 and 

See Service- Tenure. 6 Act XXHI. 1861, o an 

° appeal, and an ——is made to have 

S NENP AENT, the appeal re-heard, the Judge’s 
(1) Where a Hindoo widow sues as guar- decision rejecting it is final .. 16 


dian of her daughter by her first 3) A bond fide 

husband, claiming the estate of her (8) though amended by order of Court, 

son, who died after her re-marriage, iS a “proceeding within the mean- 

and then applies to be made a co- ing of Section 20 Act XIV of 
laintiff in her own right, the 1859 a 346 
ower Court is not wrong in ar- (4) A defective and partial —— for exe- 

raying the plaintiff among the par- cution of a decree is not a proceed- 

ties to the suit under Section 77 ing within the meaning of Section 





for execution, 




















Act VIII of 1859 34 20 Act XIV of 1859 . 428 
(2) A Lower Court in executing a decree (5) An for execution rejected owing 
of the High Court cannot alter it; to the applicant’ s failure to prove 
any being obtained by appli- that he is the purchaser of the de- 
cation to High Court by the decree- cree, is nota proceeding properly 
holder „e 60 taken to enforce a decree u 1D, 
(3) A Lower Court may or may not per- See Act X of 1859 (3) 
mit the filing a petition to amend a See Execution (8) 
plaint, and its refusal is no ground 
for special appeal „ıı *87 | ARBITRATION. 
(1) An application for —— under Section 
sa alt oa : 313 Act VIII. 1859 is invalid, un- 

A plaintiff, suing for confirmation o less made by all the material 
possession of a share of as the parties interested 171 
self-acquisition of two grandsons (2) Section 27 Act XXIII. 1861 bars ap- 

i of the common ancestor, <i ; peal to the High Court in suits cog- 
prove his allegation and possts- nizable by a Small Cause Court, even 
D sion s 393 when the suit is referred to . 205 
APPEAL, (3) An order referring a suit to 
(1) Herp, with reference to Full Bench pe provide for a aes 
decision, page 181, Volume TX, a a 
n ly Reporte, that H; y state- (4) A matter referred to ana be 
ment of the law by the High Cour 
is no excuse for delay in appealing z o NO E unless the P 
against a judgment 178 e 
(2) Where a case is remanded for trial (5) wee er oo a 6 annas 
of the issue of limitation, it is open à i of land be etal toa pee 
to the parties to upon the zah, and 262 beegahs are foun 





fi to belong to that talouk ; and pend- 

already oo ne ie a. 335 ing the suit, all the defendants, ex- 

(3) Where in an against part ofa cept one (O), agree to , upon 
decree, the party in i whose favor the which it is found that 44 beegahs 











decree is made, is made sole re- more belong to the plaintiffs: Herp, 
spondent, the Appellate Court has that plaintiffs may recover as against 
only to determine whether, as be- all the defendants, including 0O, a 
tween appellant and respondent, the 6 annas share in 262 beegahs, and 
order of the first Court is correct... 482 as against all, except O, a a 6 an 
See Application (2) in the 44 beegahs ww. 463 
See Arbitration (2) See Award (1) (2) 
See Etidence (41) See Jurisdiction (45) 
See Error of Valuation. Arrnars oF RENT. ° 
See Jurisdiction (4) (21) (85) (a) (1) Where in a suit for the Judge , 
Sce Limitation (32) finding against an intervenor, as 
See: Objection (2) between him and plaintiff, decrees 
See Protedure (11)° for the plaintiff, but plaintiff's claim 
See Review (6) to a higher rate than defendant 


FN , See Right of Appeal. me admitted is not proved, theédecree 

s ae SE Special Appeal. e i for plaintif will be only to the 
© ` 
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Anrpars oF Rent—( Continued). 


extent and at the rate admitted by 
the ryot oe 
(2) A zemindar, in execution of a decree, 
selling the rights and interests of, a 
tenant, is pot bound to give the 
purchaser notice before ejectment 
under a decree for —— and eject- 
ment if the latter has not had his 
name registered in the zemindar’s 
serishta eee 
(3) A suit for —— due under an inden- 
ture drawn up in English form will 
lie under Act X of 1859, although 
no separate kubooleut is executed... 


See Act X of 1859 (1). 

See Attachment (5) 

See Reimbursement (1) 

See Right of Suit (3) 
AssETs. 

See Sale (6) 


ASSIGNMENT oF DEBT. 
(1) Where a plaintiff, purchasing a debt 
dae from defendant to a third party 
(2), sues defendant, the latter may 
set-off as against him the debt due 
from £ to her at the time of plaint- 


iff's purchase se 
ATTACHMENT. 
(1) Any made under a decree after- 





wards set aside, anew trial being 
granted under Section 119 Act 

VIII of 1859 falls to the ground, 

and the validity of a sale of proper- 

ty so attached is not affected se 

(2). Money payable to sirdars as wages of 
coolies is debt to the coolies, and is 

not attachable under Section 236 

Act VIII. 1859 in execution ofa 
decree against a sirdar sis 

(3) To render an of land effectual 
so as to make a subsequent aliena- 

tion void, the processes prescribed 

` in Section 239 Act VIII of 1859 
must be gone through ose 

(4) ——s before judgment, though per- 
fected by judgmgnt, do not pre- 

vent possession being taken by 
Official Assignee. An after 
decree does hot put a creditor into 

a better position than —— before... 

(5) Where the purchaser of a jote jumma, 
to save the tenure from sale under 

a decree against defendant obtain- 

ed by the putneedar for arrears of 

rent due before the purchase, pays 

the amount of the decree: Hsp 

e that the payment is not recoverable 
by suit against defendant ie 

(8) Salaries or debts due from a Railway 
Company to its servants may be at- 
tached under Section 236 Act VIII 

of 4859. A Small Cause Court 

nee@ not make any other Court the 

medium of —— 
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324 


380 


99 


149 


353 


446 


447 


x fixed for sending in an 








ATTACHMENT — ( Continued ). 


(7) The order of of pay due toa 
judgment-debtor, the servant of a 
Railway Company, must be made 
by the Small Cause Court, and a 
copy served upon the debtor 

(8) Defendant attempting to sell in exe- 
cution of a decree arainet*some 
body else property belonging to 
plaintiff, has no right to retain 
money which he had compelled the 
plaintiff to pay him to save the pro- 
perty from sale 

See Execution (9) 

See Jurisdiction (50) 
See Onus Frobandi (20) 
See Procedure (20) 

See Sale (9) 


Auction PURCHASER. 


The rights of an cannot arise 
under Regulation VIII of 1819, 
where the lease of a howala tenure 
does not expressly reserve it for 
sale for non-payment of rent 

See Defective Suit. 

See Kubooleut (5) 








| AURUNG. 


(1) An —— is not necessarily connected 
with the land revenue definition of 
a perguonah 


AWARD. 


(1) Where, in an order of Court referring 
a case to arbitration, no time is 


, the 








itself falls to the ground 

(2) Quere.—Whut is the effect of an 
arrived at ina pending suit referred 
to arbitration by an order of Court 
otherwise than by consent of all 
the parties ? 





B. 


: BENAMEE. 
264 i 


(1) A decree of foreclosure in respect of 
property mortgaged by a benamee- 
dar by conditional sale is good and 
binding against the auction-pur- 
chasers of the rights and interests 
of the real owner, unless they can 
show fraud. If property is pur- 
chased in the name of a benamee- 
dar, and the indicia of ownership 
are in his hands, the true owner 
can only get rid of the effect of an 
alienation by showin’ thd® it was 
made without his acquiesrence, and 
that the purchaser took with notice 
of the fact mae 

(2) A suit to recover property purchased 
from a client *—, and never made 
over to the ostensible purchaser, 
cannot $e maintained in his name 

See Act VIII pf 1859 &) ae 
See Procedure (5) 
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BENEFICIAL OWNERSHIP. 


See Intervenor (2) 
See Jurisdiction (9) 


Bona FIDEs. 
(1) Where a motion is not bond fide, the 
party moving cannot benefit by the 
Court’s action upon it 
(2) The Lower Court is not required to 
determine the of a plaintiff's 
purchase, unless defendant alleges 
traud i 
See Fraud (2) 
See Proceeding (2) 





Bonn. 

Where money is lent on a 
under which property is hypothe- 
cated to the obligee, who, however, 
obtains a simple money-decree, he 
cannot follow the property, except 
by regular suit against the party in 

ossession Sai 
(2) Where defendant denies the execu- 
tion of a , and plaintiff sues for 
payment before the specified time, 

the suit cannot be maintained 
(3) Where a recites receipt of money, 
and defendant admits having exe- 
cuted it, a prima facie case arises 
which defendant must rebut 

See Interest (1) 

See Onus Probandi (6) 











BREACH or CONTRACT. 

` Where certain putneedars havieg 
agreed, at the time of a butwarra, 

a that in the event of a particular 
village falling wholly to either of 
them, they would re-unite and hold 
jointly as before, one party resiles 
from the agreement, the other party 
may sue for specific performance, 
but in the Civil Court only 

See Consideration. 


RBuppuyist’s WILL. 
See Probate. 


BUTWARBA. 
—— papers are only evidence of the 


proportionate assessment payable 
by proprietors after partition; not 
evidence binding ryots si 
See Rreach of Contract. 
See Consideration. 


BYRAGEE. 
A Hindoo becoming a , and 
choosing to retain possession of, or 

assem hisgright to, property to 

whieh he is entitled, will not be 
restrained by the Courts 


C. 





Camp FoLLOWwER. 


a O See Jurisdiction (43) p 
a Citar AGE or Goobs. ‘ 
oo Sæ Damages (5) 
a è r e 


229 


. 231 


27 
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CAUSE OF ACTION. 





against an agent, falling within 
Section 20 Act X of 1859, survives 
the death of the agent se 
(2) The second purchaser of a share, of 
which two mortgages have been ex- 
ecuted, and which has been sold 
under separate decrees, has not, by 
any act of his, disturbed the rights 
of the first purchaser, who, in suing 
for confirmation of possession, on 
the ground that his title is affected 
by the subsequent purchase, has 
no 
(3) Where the first Court tries a case as a 
whole, notwithstanding that it finds 
the causes of action to be several 
and distinct against several defend- 
ants, the Lower Appellate Court 
ought to try the case as made up of 
separate suits ste LST. 
(4) Ina suit for a share in certain joint 
property claimed under an ikrar- 
amah, plaintiff's accrues after 
he date of the ikrarnamah . 194 
(5) Where a party purchasing a portion of 
a putnee is unable to get possession, 
and sues the ryot for rent under 
Act X, the plaint is bad as against 
the ryot, but it discloses a against 
the zemindar . 209 
(5) Where evidence given to support one 
establishes a different , the 
Court should dismiss the suit . 242 
(6) Where an error in a Revenue Survey 
map representing part of a purchas- 
ed mehal as included in another, is 
in no way prejudicial to plaintiff, he 
has no ... 204 
suit to recover the amount of a 
hoondee, in which four pfersons are 
made defendants, is a combination of 
four suits in one not to be allowed 
by the Civil Courts ... 263 
(8) A Court trying as a single suit, a 
plaint containing separate causes of 
action on the part of distinct plaint- 
iffs, though but one prayer, commits 
not a mere technical irregularity, but 
an incorrect Proceeding liable to lead 
to injustice T 
Where the entire sum «due on a bond 
with penal interest to date of decree 
has been recovered, the —— of the 
widow of one of the judgment- 
creditors has fully accrued «ae 39T 
See Mesne Profits (6) 
See Limitation (16) 
See Plaint (1) 


Q) A 
59 


126 




















(7) A 


279 
(9) 


.. 172 | CERTIFICATE.’ 


(1) Under what circumstances an appli- 
cant is entitled to a under ° 
Act XXVII of 1860 a 4 
under Act XXVII of 186 
does not determine any question 
of title, and is only conchpsive of 
the holder’s representative title as 
against all debtors to the deceased... 105 
° 





(2) A 





® 8 
CERTIFICATE —( Continued ). 


(3) A cannot be granted for the col- 
lection of fractions of the debts of 
decensed ae 

under Act XL of 1858 gives 
the right to collect the debts due to 
the estate; but if the debtor objects 
to pay, the right cannot be en- 
forced without a under Act 
XXVII of 1860 2 

(5) Where an applicant for a under 
Act XXVII of 1860 is opposed by 
a party claiming under a will, the 
Judge is bound to proceed under 
Section 3 - 


(6) Where an applicant for a is en- 
titled to a share, the smallness of 
the share will not debar her from 
getting a entitling her to col- 
lect according to the share 

See Execution (3) 








(4) A 














1+. 


Cess. 
A tenant adjudged to pay a particular 
or demand in a particular year, 
is not compelled to pay for ever ... 
See Jurisdiction (30) 
CHITTAH. 








s produced as evidence of land 
being mål are sufficiently attested 
by the deposition of the village 
gomashta - 

See Evidence (36) 


CIVIL AMEEN. 





The proceeding of a "in a sub- 
division where he has no jurisdiction 
is not legal evidence 

See Evidence (32) 


CLAIM TO ÅTTACHED PROPERTY.. 
See Limitation (27) 
COLLECTIONS. 
See Purchaser (5) 
COoLLUSION. 


Where plaintiff has purchased B’s right 
in a 4 annas share of property, the 
rights and interests in which are 
sold in execution fnd purchased by 
defendant, and B, the vendor, admits 
the sale toplaintiff: Hern, that the 
Lower Appellate Court did wrong ia 
presuming between B and his 
vendee, and ought not to reject the 
deed of sale without examining the 
writer and witnesses; and that it 
ought to decide plaintiff's possession 
at any time under the deed 

e See Partition (3) 


Co.LusivE DEED. 
‘Where the conveying party remains in 





105 


. 443 


. 158 


. 451 


possession after he has executed a . 


deed conveying his entire property 
tofhis son, the inference is that the 
deed was intended as a blind —— 


449 
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CoMPENSATION. 
(1) A zemindar receiving rents in full 
is not entitled to share in given 

to a putneedar for loss of land in- 

cluded in the putnee a 

(2) The principle laid down in the case 
published at page 328 of the Sud- 

der decisions for 1860, regulating 

for land taken for pybhe pur- 
poses, does not provide for the 
case of several putnees or inter- 
mediate tenures 








CONDITIONAL DECREE. 
See Pre-emption (1) 


ConpDiTIONAL SALE. 
See Mortgage (10) 


ConFIRMATION OF TITLE. l 
A suit for — and possession where 
possession is found to be with de- 
fendant, is held to be properly dis- 
missed ase 
See Limitation (5) 
See Onus Probundi (18) 


CONSIDERATION. 

(1) Where certain putneedars agree at 
the time of a butwarra, that in the 
event of a particular village falling 
wholly to either of them. they wonid 
re-unite and hold jointly as before. 
the absence of mention of any 
money —— in the agreement is no 
bar to its being enforced 

See Evidence (17) 
eee Lease (1) 


CONSOLIDATION OF ‘l'sNURES. 
See Presumption (2) 


CONSTRUCTION. 

(1) By Ha JAF a year-by-year tenancy is 
meant; and such a pottah is a lease 
for a term excecding one year, and 
is not evidence unless registered ... 

(2) Where N and D jointly give a kuboo- 
leut for certain lands, agreeing that, 
under certain circumstances, those 
who succeeded to their rights would 
pay the rent, and N makes over 
his interest to D: Herp, that the 
lease has passed into the hands of 
“others” within the meaning of the 
kubooleut 

See Act XXIII of 1861 (1) (2) 
See Act XX of 1865. 
See Limitation (12) (20) 
See Morigage (6) 
ConTRACT. 


(1) Where one of two daughters sues to 
recover a moiety of Ents @ue under 
a kubooleut executed in favour of 
a deceased mother, the zemindar: 
Hero that a origmalky single 
and indivisible, does not, by the 
death of te zemindar, becqme 
separable into’ two s j 
(2) A —— 6f sale or conveyaace entered 








. 391 


69 


. 464 


. 108 


into “with gone who stands *in s°ee "e 
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. 
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Contract—( Continued ). 


fiduciary relation, is liable to be 
called in question by the vendor 
and to be set aside if the other 
party has made an unfair use of his 
advantages, undue influence being 
presumed until the contrary is 
roved ene 
(3) A — expressly declared to be made 
out of ill-feeling against a third 
party is a against public 
policy and a suit cannot lie upon 
it ..- 140 
(4) The non-completion of an agreement 
of compromise does not exonerate 
defendant from performing his part 
of the «- 420 
See Arrears of Rent (3) 
See Ejectment (2) 
See Jurisdiction (23) 


CONTRIBUTION. l : 
(1) How the obligation of co-sharers may 
be enforced, where one person joint- 
ly interested with others in land 
is compelled to pay revenue’in ex- 
cess of his proper share 
(2) Ina suit for in respect of Go- 
vernment revenue paid for an 
estate, it is sufficient for plaintiff 
to prove that he has paid more than 
his share, and his co-sharers less 
than theirs 

See Liability (1) (2) 

See Limitation (7) 


` 











158 


. e@ 
Co-PARTNERSHIP. 
E See Pre-emption (4) « 
Cory. 
See Evidence (34) 
CORPORATION. 
A —— must sue and be sued in its 
corporate name .. 366 
Co-sHARER, 


(1) A —— refusing to sue jointly may be 
made adefendant, the Court having 
full power when ull concerned on 
both sides-are parties to the suit .,. 108 
(2) Long possession under a pottah from 

one sharer without interference 
from the others, legally warrants 
the inference that the grantor had 
authority to bind his ——. ve 889 

See Contract (1) 

See Contribution (2) 

See Joint Property. 

See Jurisdiction (11) 

Costs. 

Where a party is made a defendant 
with@ut calise of action being alleg- 
ed, his should be paid, not by 
co-defendant, but by plaintiff 

See Ferecution (10) 

See Withdrawal of Claim. 


Courr or Rasaft or Tipreran. 
The is not an indepermlent Court 
within thg meaning of Section 2 








+ 
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sso 194 





| Count or Warps. 
See Liability (3) 
CREDIT. 
See Agent (1) 


CRIMINAL PROSECUTION. 

Parties acting honestly in initiating pro~ 
ceedings in a Magistrate's Court are 
not civilly responsible for any order 
of the Magistrate ove 


CRIMINAL VERDICT. a 
See Evidence (6) 


Cross-APPEAL. 
If a decree is passed partly in favor of, 
and partly against, a plaintiff, and one 
of the defendants alone appeals as 
against the decree in favor of the 
plaintiff, making a co-defendant a 
respondent, the latter need not 
appear, and the plaintiff need not 
be allowed at the hearing to raise 
objections to his suit being dismissed 
against the other defendant 


Cross-IQrcrer. 

Where A applies to have a decree 
held by his son against B set-off 
as a under Section 209 Act 
VIII. 1859, on the ground that his 
son held benamee for him: Hern, 
that the parties to the decrees are 
not the same in any possible sense... 450 


406 


326 





CustTopy or Ipots. 


The plaint in a suit to amend a 
decree declaring the defendants 
entitled, on the occasion of all cere- 
monies, to take certain from 
plaintiff's house and keep them a 
certain number of days, is bad in 
respect of the prayer for specifica- 
tion of the ceremonies and for 
damages . 457 





Custom. 


A question of —— is a question of 
fact, on which the High Court can- 


not interfere 153 


D. 


® 
DAMAGES. 


(1) The amount of — to be awarded 
on account of a false charge should 
be decided by a Jury, and cannot 
be interfered with by the High 
Court in special appeal i 

(2) Injury to plaintiff's feelings in a letter 

written and sent to him by defend- 

‘ant is not in itself.a ground for 

in a civil action ove 

(3) —— should be awarded according to 
the loss caused by defendant's 
wrongful act; and where such act 
makes it probable that plaintiff will 
be a loser in future time, thegaward 
should embrace the prospective 
loss 1. 202 





Damaaus—( Continued). 
(4) A Judge in appeal decreeing the full 


amount claimed for crops alleged 
to have been plundered, is bound 
to ascertain on evidence the real 
extent of the ee oe 





(5) In a suit for money claimed for th 


(6) The Code of Civil Procedure 


carriage of goods, defendant cannot 
answer with a set-off on account of 
, though he may put in issue 
to what extent he is entitled to 








draw back, and may bring an 
action for special —— wee 295 
ives 


no power in an ordinary suit for 
—— to direct the amount to be 
assessed in execution con 299 


See Custody of Idols. 

See Distraint. 

See Joint Judgment. 

See Jurisdiction (15) (17) 

See Limitation (28) 

See Onus Probandi (22) 

See Procedure (14) ~ 

See Remand (5) e 
See Special Appeal (1) 


DAUGHTER. 


Dent. 


When a man acknowledges a person 
to be his , he must be taken to 
mean his legitimate ——, unless 
the contrary appears ae 





469 


See Act X1V of 1859 (1) 


` See Limitation (11) 


See Personal Debi 
See Procedure (20) 


DEBUTTER LAND. 


See Declaratory Decree (2) 


DECLARATORY DECREE. 


(1) 


Suit by a guardian for a —— that 
certain pottahs put forth by defend- 
ants to. protect themselves from 
enhancenrent are spurious and likely 
to injure the minor's interests, is 
premature, and cannot lie under 


Section 15 Act VID@of 1859 47 


(2) Where property in dispute is found 


(3) Where ‘plaintiff obtaining a mowrosee 


to be debuitur land belonging to 
plaintiff, and it is contended in 
special appeal that he is entitled toa 
fourth share only, he is entitled toa 
declaration that the whole land is 
debuttur, and that he is entitled to 
a fourth share . 105 


pottah of some jotes of land from 
the Soobah of Mynagorie, has re- 
ceived kubooleuts and payments of 
rent from the jotedars, and has had 
his rights recognized by the British 
authorities, he is entitled to a decla- 


ratio of title n. 135 
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DECREE. 


(1) A —— awarding immediate mesne 
profits at the rate admitted by de- 
fendants, and larger mesne profits 
contingently on a higher rate being 
proved at the time of execution, is 
irregular ve 

(2) Duties of Judges and Pleaders in pre- 
paving ——s pointed out sae 

(3) A privately executed endorseteht on 
a , unregistered and unproved, 
is no evidence of the transfer of 
the 








for possession with wassilat ob- 
tained by a zemindar of an estate, as 
such, cannot be pledged as security 
for a personal debt ote 
(5) —— declaring plaintiff's title, in an 
Act X suit not executed within the 
time allowed by law, is no longer 
a , and is no evidence against 
an intervenor having received rents 
bond fide jak 
(6) A —— passed against a person who 
was dead at the time the suit was 
instituted,cannot be executed against 
_ his legal representatives 
(7) The duty of Judges in seeing that 
—-—s are properly drawn up point- 
ed out 
See Amendment (2) 
See Conditional Decree. 
See Cross-Decree. 
See Limitation (2) 
See Onus Probundi (7) 
See Plaint (1) 
See Resumption Decree. 
See Sale (2) (4) 


(4) A 








Deep. 


A fraudulent alterationin a —— vi- 
tiates the wholly, whether the 





24 
96 


144 


152 


215 


bad 455 


487 


alteration be material or otherwise 250 


See Collusive Deed. 


DEED oF SALE. 


Where, ina of a property belong- 
ing to three brothers, one of whom 
is a minor, no mention. is made of 
the minor’s rights and interests, 
these are not conveyed to the pur- 
chaser 

See Evidence (30) 

See Registration (5) 





DEFAMATION. 


See Damages (2) 
See Publication 


DEFECTIVE SUIT. 


A suit to set aside the sale of certain 
lands attached and sola*by a@lecree- 
holder is not defective because the 
auction-purchaser is omitted from 
the list of defendants Sages 


Deposit. 


(1) Money deposited to protect from sald 
a tenure advertized under Act VIII. 


vee 241 


317 


1865, ise a loan to the proprietor “eee 

“a 
à : AE es ie 
e r fF ~ 


Derosır—( Continued). 


of the tenure which becomes secu- 
rity, and of which depositor may 
obtain immediate possession a 
(2) A defendant in a suit for rent, claim- 
ing credit for.a —— under Section 
4 Act VI (B. ©.) of 1862, is enti- 
tled to a set-off 


Derury Ueitector’s Court. 
(1) A —— isa Court of justice within the 
meaning of Section 237 Act VIII 

of 1359 


DEVASTATION. 

A widow is not liable in a suit against 
her individually to be made an- 
swerable out of her husbands assets 
for any which he may have 
committed si 


DISAPPEARANCE or A HINDOO. 
When a Hindoo disappears, no right 
accrues to any person as his heir 

till 12 years from the date in which 

he was last heard of 


DISCLAIMER. 
See Right of Appeal (1) 


DISCRETION or COURT. 
See Procedure (4) 


DISTRAINT. 
(1) Where putneedars in execution of a 
- decree for khas possession are. put 
into nominal possession, and allow 
the ryots to cultivate and then cut 
and carry away their crops, their 
act is an abuse of the Law of 2—, 
P and they are liable for damages 


DocuMENTS. 

Where a is found on independent 
evidence to have been in existence 
before the institution of the suit, 
and to be genuine, the testimony of 
subscribing witnesses is not needed 

See Evidence (5) 

See Old Documents. 


E. 








EDUCATION FROM JOINT ESTATE. 
See Joint Hindoo Family (2) 


EJECTMENT. 

(1) A farmer having no permanent inter- 
est. in land has no transferable 
interest, and cannot be ejected 
except in execution of a decree or 
order under Act X of 1859 
nguit finder Clause 5 Section 23 
Act X of 1859 for khas possession 
of a farm, based on a contract 
providing that, on default in pay- 
ment of rent, the lessor should scek 
a decree for arrears, and should 
be entitled to enter on khas posses- 
sion, if the arrears were not paid 
e withine15 days of tle execution: 

t . 


(2) In 
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484 
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340 
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Esecrmpnt-—( Continued ). 


Herp, that plaintiff ought to have 
brought his suit under Section 78 
Act and obtained a decree for 


See Rent (5) 
See Rightof Occupancy (2) 


JiNCUMBRANCE. 
Property sold under a decree in favor 

of a mortgagee, is not free from 

such lease or farm as the owner 

may have found expedient, provided 

its value is not impaired, and the 
operation of the mortgagee’s lién 

not impeded 


ENDORSEMENT. 


See Decree (3) 


ENDOWMENT. 
Wheré a plaintiff shows no title. to 
artake of the benefit of an ; 

e has no right to recover posses- 

sion, and the utmost he can dois 

to ask for the appointment of a new 

@ mutwalee 





ENHANCEMENT. 
(1) A ryot relying on a mokurruree pot- 
tah for protection against must 
prove special title ; mere possession 
and payment of rent for years con- 
not bar a farmer's right to —~ 

Where a plaintiff suing for arrears 
of rent at enhanced rates calls all 
the assessable lands of a village 
malelands, and there is nothing to 
show that the ghatwalee lands are 
excepted, the case cannot proceed 
in its existing form ba 

In a suit for where a mokurru- 
ree lease is pleaded by defendants, 
but no pottah is filed, the existence 
of the tenure must be proved by 
evidence aie 

Section 6 Act X of 1859 does not 
apply to aryot with a right of oc- 
cupancy; and in fixing arate for 
such a ryot, Courts are not restrict- 
ed to Section 17 $ 

While a suit for —— is pending, de- 
fendant is not liable for interest ; 
but after the rent is determined, he 
is liable for interèst for all arrears 
from, and instalménts after, that 
date ees 

In a suit for —— of rent paid by 
shikmee talookdars, plaintiff is 
bound to give data as to what would 
be a fair and equitable rate, and is 
competent to nieasure the taloolk 
and ascertain assets ms 

(7) Where a notice of treats the 

party served with it as a talookdas, 
the Court should not assess ryot- 
waree rates 

(8) Where there is no joint 

plaintiffs share is not 





(2) 





(3) 


(4) 


(5) 


(6) 


o 





lease, and 
Asputed. a 


156 


324 


458 


_ 18 


87 


107 


. 123 


166 


213 


Enuancement—( Continued ). 


suit for a kubooleut at an enhanced 
rent will lie; but tlie suit must be 
for on the whole of defendant’s 
tenure, that the Courts may decide 
the proportion payable to plaintiff 
(9) A notice of —— should set forth 
specific and tangible grounds of 
— applicable to the particular 





case 
(10) In a suit fora kubooleut at an en- 
hanced rate where the plaintiff 
seeks , not of his share of rent, 
but of the rate of rent of a speci- 
fic portion of land, the Court may 
allow him to amend or explain his 
plaint, or give him what he is 
entitled to under the law T 
(11) Ina suit for ——, where the right 
laintiff claims to assess lands al- 
eged to be in excess of ghatwallee 
lands has never before been exer- 
cised, the right should first be 
determined in a civil suit Ne 
(12) An inundation or other catastrophe 
during the year succeeding notice 
of —— makes the demand unfair 
(13) In a suit for ——, an. entirely new 
plea of misconstruction of the terms 
of the lease cannot be admitted in 
special appeal si 
A suit for —— will not lie against 
talookdars, Section 17 Act X of 
1859 not applying to intermediate 
holders 
See Admission (4) 
See Limitation (8) 
See Onus Probandi (11) 
` See Presumption (4) 





(14) 


ERROR in Mar. 


See Cause of Action (6) 


PRROR OF VALUATION. f 


An —— which does not affect the 
jurisdiction of the Courts, or the.de- 
cision on the merits, is not suficient 
ground for special appeal 


ESTOPPEL. 


(1) How applicable under Section 2 Act 
VIIL of 1859 to auit for decla- 
ration of right, and to set aside a 
thakbust proeeeding ove 

(2) A plaintiff suing for property belong- 
ing to a Hindoo widow, on the 

round of being the adopted son 
cf the deceased husband's brother, 
is not barred by a decision in a 
former suit for other property to 
the effect that he was not an adopt- 
e edson i 

(3) In asuit for property, plaintiffs ar 
not bound by an Act IV award 
against a person in whose name the 
property was purchased by the 
father of the plaintiffs, but who 
hadfheither title nor interest in the 
property, and was not authorized 


307 


323 


383 


395 


424 


455 


838 


22 


100 
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EsrorerL—( Continued), 


by the plaintiffs to conduct the Act 
IV proceeding oe 
(4) In asuit for property, plaintiffs are 
not ‘estopped by statements made 
as parties in another suit, which did 
not affect their status; nor by their 
failure to set forth their title,in a 
former suit against them for mesne 
profits 


TS vIpENCE. 


(1) Where a document is so old that the 
factum of its execution cannot be 
proved dec 

(2) A nazir’s return is no legal —— of 
service of notice aie 

(3) Under what circumstances secondary 

may be received, whether do- 
cumentary or oral ; site 

(4) —— in another suit, the reading of 
which was not objected to in thie 
first Court, may be read as 
by the Lower Appellate Court... 

(5) Where a plea ander Section 4 Act 
X of 1859 is set aside by the 
of certain papers not objected to 
in the Lower Courts, they cannot 
be objected to in special appeal 

(6) A plea of guilty in a Criminal Court 
may be cousidered in In a 
civil case, but not a verdict of 
conviction ee 

(7) A copy of a pottah cannot be receiv- 
ed in —— without cause being 

@sbewn for the absence of the ori- 
ginal l see 

(8) Ina suit to recover property claimed 
by plaintiffs as sebayets, statements 
made by the ancestors of plaintiffs 
aud defendants are receivable as 














(9) Plaintiffs as sebayets suing to recover 
property must prove the title which 
gives them the right torecover .., 

(10) Documents put in by neither of the 
parties to a suit cannot be used 
as between them except for 
the cross-cxamination of witnesses 
in the Court of first instance ais 

(11) A Court executing a decree has no 
power to modify it a 

(12) Where a zemindar having resumed 
a lakheraj holding of plaintiff's an- 
cestor, afterwards causes it to be 
sold in execution of a decree as the 
lakheraj of his debtor, the judg- 
ment in the resumption suit is no 

of plaintifi’s tigle as against 

the auction-purchaser e baa 

(13) Where both parties to a suit adduce 
calculations made in neighbouring 
villages as ——= to establislt their 
respective cases, they cannot after- 
wards object*to them ia Special 
appeal sie 

(14) The —* of members of the family 
is the bêst —y— as to whether pattigs 

. DQ 
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Evinence— ( Continued ). 


` (23) Where parties wish to 


E i 


are joint or separate, account 
books being simply corroborative... 
(15) When a plaintiff cites defendants as 
witnesses, and cannot prove his 
case witbout them, his suit ought 
not to be dismissed without proof.. 
(16) With reference to Section 128, Code 
of Civil Procedure, it is not neces- 
sary for parties in a case to file do- 
cumentary ——~ unless it is called 
for by the Court R 
(17) A Judge acts correctly in consider- 
ing on the question whether 
the consideration whose payment 
is recited in a deed has passed or 
not . 
(18) Oral -—— may be as good for prov- 
ing title to land, as document- 





ary — ji 
(19) Where an alleged mortgage is denied 
by defendant, and plaintiff cannot 
produce tbe original mortgage 
deed, he may produce witnesses 
to speak to its contents 
(20) The -— of one witness, if believed, 
establishes a fact spoken to direct- 
ly oo 
(21) The deposition of a witness taken 
on commission is not inadmissible 
because the —— is given in the 
absence of the other side S 
(22) The fact of a pottah being 30 years 
old does not do away with the ne- 
cessity of proof before it is Wed 


a8 — 


put in — 
judgments delivered in English, 
copies, not translations, should be 
tendered; but Bengali copies of 
formal decrees of a Zillah Court 

are admissible : 

(24) The recital in a judgment as to cer- 
tain payments of rent is —— as 
between the parties 

(25) A Court cannot decline to receive 
a document tendered in ——~ for 

the mere general reason that it is 
possibly a forgery ene 

(26) A judgment adduced as —— is not 
to be rejected because it was ex- 

arte ee 

(27) A Court of justice may receive th 
—— ofa defendant in favor of his 
co-defendant oo 


(28) The best —— in support of a deed 
of gift is that of witnesses to its 
ex@sutioh or custody: document- 
ary is not necessary 


(29) Where a copy of a letter is file 
without objection in the Court of 
first instance, and the writer of the 
lettey is cross-@xamined as to it, 
the Lower Appellate Court should 
consider, the copy as*—— of the 
. “letter i 2 
Da . 
ao.. 

® 
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Evipence—( Continued). 


(30) The fact of a party putting his name 
as a witness to his brother’s signa- 
ture to a deed of conveyance is 
— against such part sig 

(31) Under Section. 13 Act II of 1855, 
Government Survey maps are 
with regard to the physical features 
of a country and the other cscum- 
stances. which the officers ee 





them are specially commissione 

to note down a 
(82) Where an Ameen is deputed to mak 

a local inquiry, and obtains the 
on oath of some persons, and 
statements of others deterred by 
religious prejudices from taking an 
oath, his report with the original 





293 . 


300 


depositions is —— under Section . 


180, Code of Civil Procedure ... 
(33) The admission of a defendant's va- 
keel in Court is legal - of the 
receipt of money, and no other 
proof is needed 





(34) A copy of a document cannot be 
admitted as , unless the ab- 
sence of the original is properly 
accounted for see 

(35) A map, though prepared by the 
gomashtas of both plaintiff and de- 
fendant, is not of title but 
only of possession ane 

(36) Government chittahs are admissible 
as ——— in cases in Chittagong ,,, 

(37) Pencilememoranda on a Government 
Survey map are admissible as —— 

(38) Survey maps prepared under the au- 
thority of Government are —— of 
possession, and therefore of title ... 

(39) Loazima and Thaka papers are le- 
gal quantum valeat se 














(40) taken by a Commission under 
Section 178, and given on oath or 
affirmation, is admissible without 
consent of parties, on proof of the 
facts necessary for the purpose, 
under Section 179 Act VIIL of 


1859 


a l 

(41) In a suit to recover money, where 
certain goods being attached by 
order of the Court, two other per- 
sons claim them as their property 
and are made defeudants, and the 
Lower Court finds that the proof of 
their partnership bas failed: Herp, 
in appeal, that plaintiff’s case cannot 
now be supplemented by examining 
parties or books not produced in 
the Court below nA 


(42) The oral — of persons: able toe 
testify as to certain lands being 
mdé is not to be rejected as hearsay 


(43) A recitalin a decree in a suit not be- 
tween the parties to theg present 
suit, is not 





312 


338 


. 385 


402 


443 


to bind defendants 477 
e 


~ e 
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EvipENcE—( Continued ). 


(44) In a suit for enhancement of rent, 
where defendant is not examined as 
to the genuineness of the receipts 
filed sài 

See Application (1) 

See Butwarra. 

See Chittah. 

See Civil Ameen, 

See Collusion. 

See Decree (5) 

See Documents. 

See Execution (8) 

See Fraud (2) 

See Jumma wassil-bakee Papers (1)(2) 
See Jurisdiction (28) 
See Objection (3) (4) (5) 


490 


\ See Orul Statement. 


X See Procedure (8) (11) 
% See Remand (4) 
. See Review (8) 
\ See Uniform Payment. 
See Witnesses (3) 
X 
ExECOTION. . 


(1) Questions arising between the holder 
= of a decree for maintenance and 
„the heirs of her judgment-debtors 
igannot be determined in seg 
(2) Guere—Where the original judg- 
-ment-debtor is alive, can the holder 
of a decree for maintenance enforce 
her claim by without a fresh 
suit for each instalment unpaid? ... ib. 
(3) Where a case is decreed fn one dis- 
trict, and property is attached and 
sold in in another, without ap- 
plication made by decree-holder or 
the certificate and other papers re- 
quired under Sections 284 and 285 
Act VIII of 1859, the proceedings 
are without jurisdiction a 
(4) In taking out , a decree-holder is 
. not bound to produce the original 
decree or even a copy vo 
(5) Shows the difference between the two 
kinds of in England, viz. a writ 
of elegii and a writ of #ertfacias ... 
(6) A decree against cartain parties as 
representatives of a deceased party 
can only be executed against the pro- 
perty of the latter, unless defend- 
ants fail to show that all such his 
property has been duly applied... 199 
(7) The provisions of Act VIII. 1859 rela- 











137 





144 





154 





tive to against a living judg- 
ment-debtor are not applicable 
after he is dead see, 4D. 


(8) Where tullubana does not accompany 

‘ application for , it is to be con- 

e sidered whether such application is 
merely colorable or bond fide do a29 


(9) A decree for arrears of rent of a sale- 
able under-tenure cannot be exe- 
eufed by attachment of any immove- 
able property, except the tenure 





Execurion—( Continued) . 


itself, before it is shown that satis- 
faction cannot be had against the 
person or moveable property of the 
debtor; and the other immoveable 
property is not attachable till after 
the sale of the under-tenure s. 
(10) A Court cannot withhold the -— of 
a decree and abstain from selling be- 
cause the decree-holder refuses to 
pay the cost of advertizing. Such 
costs are not required to be paid in 
l advance Se 
(11) Where a decree-holder, seeking to 
execute his decree, is opposed by 
the judgment-debtor on the ground 
‘of having become the purchaser of 
it at a sale in — of a decree of 
theDeputy Collector's Court : Herp 
that these proceedings amount to an 
adjustment out of Court, and cannot 
be recognized unless certified to by 
the judgment-creditor vee 
(12) A Court charged with the —— of a 
decree has no other discretion with 
regard to noticing a transfer thereof 
than that given by Section 208 Act 
VIII. 1859 oa 
(13) There is no authority of law for set- 
ting aside an —— sale of immove- 
able property on the ground that the 
party whose interests are sold had 
no Interest at all, or less than was 
supposed a 
(14)eDecree-holders seeking Alas posses- 
sion of property already in posses- 
sion of a surburakar should apply 
for his removal to the Court appoint- 
ing him sia 
See Act X of 1859 (2) 
See Amendment (2) 
See Application (3) 
See Damages (6) 
See Decree (6) 
See Fraud (1) 
See Jurisdiction (26) (38) (41) (50) 
See Procedure (18) (22) 
See Sale (9) 


EXECUTOR. 


‘The appointment of an infidel —— 
does not invalidate a Mahomedan 
will 


Ex-PARTE DECREE. 


(1) A Collector may alter or rescind an 


341 


ib, 


ib. 


did 


185 


—— passed by his predecessor, . 


when defendants apply ugder Sec- 
tion 58 Act X for a revival of 
the suit, shewing good cause for 
their non-appearance, and a failure 
of justice i 


(2) In the case ofan- , the proper 
course is an application for review, 





156 


not a special appeal oe 348 c 

See Evklence (26) ° ° o’ o 
ad pee 

e se’ € 

° € =< 
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GUARDIAN. 


(1) A deed of sale by a member of a Hindoo 
family acting de fucto as of 
minor brothers, is not invalid by 
reason ofthe father being alive ... 106 

(2) Where a — sells part of an estate, 
using the money in a suit for the 
benefit of the whole property, the 

„sale is valid . we 00. 

(3) Under Section 3 Act XLof 1858, and 
under the Hindoo Law generally, a 
mother may. ordinarily be of 





FAMILY PROPERTY. 
See Manager. 


Farmer. 
See Ejectment (1) 


FIne. ` 
, See Jhrisdiction (27) 
See Right of Appeal (8) 
Foreign TERRITORY. 
A special bailiff cannot be sent to serve 





civil process in a —— .. 349 her minor son without either certi- 
FORECLOSURE ficate or special order of Court ... 425 
(1) Where, in proceedings held before See Minor (2) 
the issue of Circular Order of 22nd H 


of July 1813, a mortgagor admitted 
that the mortgagees were not paid 


off, and that an extension of the Hian Court's Powers. 


year of grace had elapsed without 
his performing the conditions neces- 








See Interference. 
See Jurisdiction (2). 








sary to prevent ——: Huxp, that Hinpoo Law. 
the proceedings were sufficient (1) Under the Mitackshara Law, a father 
to effect a ,ifsuch was their @can dispose of self-acquired pro- 
uI poss w+» 478 perty, and unequally distribute it 
See Morigage (6) (7) (11) among his heirs a. 287 
See Procedure (5) (2) A Hindoo widow has full right to 
F'RAvD. alienate any portion of the estate 
(1) Where a decree-holder, in taking out in her possession, n the benefit of 
executio, putes — to fode" a 
ment-debtor, the Court executing a se ae 
must examine the allegations ` 144 ell eka must be done by a male 309 
(2) The relationship between parties to a (3) The adoption of an only son is con- 
conveyance of property is not #h- trary to the and is invalid 347 
notera viere P queson 1 (4) A petratiied daughter does not in- | 
ee acca a ne aa herit her mother’s streedhun  ... 488 
Ae over of purchase-money before ph ey paige (3) 
a lee ene Seren a rie Sa See Joint Hindoo Family (5) 
sufficient proof of a bond fide trans- ae See Onus Probandi (10) 
See Bona Fides (2) - elas 0) (3) 
Sez: Deed. ee Presumption 
See Limitation (17) Hixpoo Winow. i 
See Locus Stand. (1) Leases given by a cannot be in-. 
See Onus Probandi (7) (15) (16) terfered with unless the lessees are 
See Sale (7) making waste . 8 
(2) Where property descends to the bro- 
. G. thers of a™deceased Hindoo, his 
- widow has a right of subsistence on 
GHATWAL. condi of oe as a member 
1) A plaintiff is not entitled to recover of their family we 309 
0) hose on of a ghatwalee mehal See Act XV of 1856. 
in that part of the country where See Hindoo Law .(2) 
the services of ——s are no longer See Limitation (6) (28) 
required by Government .. 179 See Oljection (1) 
i (2) A Conmissfner of Revenue is not See Petition. 
warranted, on the demise of a ——, See Waste. 
to consider the eligibility of rival HORTICULTURAL CULTIVATION. ° 
claimants, or reject the natural See Jurisdiction (46) . 
heir on purely moral considerations 401 : 
See Minor (3) House Rent. i 
See Title. ° The purchaser at an execution sale of 
í a house in the occupation of a lessee 
b Government Lesser. Š at a fixed rate has no righ{to rent 
> vet Set Limitation (15) èe at any particular rate he may fix in 
> 


=? é 
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e XV 
ee. 
House Rent—( Continued J: Intervenor— ( Continued ). 
a notice to the lessee. Ifnot con- (4) Where a third party has given to de- 
tent with the rate in the lease, he fendant a farm of her share of the 
may get such a sum as the Court estate, she cannot appear as an 
thinks fair ees 267 in a suit for rent of lands held by 
defendants as tenants in plaintiff's 
I. zemindary m. 83l 
(5) Persons not likely to be affected by 
1 . . 
INDENTURE IN EnGLISH FORM. the result of a suit have no right 
See Arrears of Rent (8) S xi oo e (1) í mute 
ee Act X of 185 
INDIAN Succession Act. See Jurisdiction (49) 
See Probate. See Kubooleut (2) _ 
See Onus Probandi (3) 
INFRACTION oF RIGHT. 
In a suit for reduction of an embank- INTERVENTION. lated 
ment, plaintiff must establish not (1) The nature of the — oe ate 
only injury, actual or prospective, by Section 77 Act X of 1859 
but an injury caused by an —— defined ae A 
possessed by plaintiff .. 435} (2) Section 77 Act X does not a low a 
l intervenor to setup an allegation 
INHERITANCE. of receipt of rent against a recent 
See Matomedan Law (7) i Ge ae 
INTEREST. rent on account of land that has 
(1) When a bond under Section 52 gict newly accreted to defendant's old 
XVI of 1864 is enforced as a de- jote 330 
cree, no —— is to be allowed if INUNDATION. 
the bond does not provide for See Enhancement (12) 
—— after the date on which the N 
debt is payable „| 175 p 
(2) A decree for —— on mesne profits See Plaint (2) 
from the date on which they are . ISSUE. 
ascertained, means from date of (1) Where, ina suit for enhancement of 
eee by the Court, not b rent, there isa point on which the 
eee - 391 parties are at requiring further 
See Mesne Profits (8) evidence, the Collector should not 
only frame such ——, but fixa . 
INTERFERENCE. convenient day for the trial of it... 169 
(1) The High Court has no power to in- (2) Where a defendant pleads limitation 
. iia pa oe ee a a the aliens of ate 
eputy Collector refusing to ac 2 years and upwards, and the 
another person to the record, ex- is found against him, he can- 
cept the refusal is capricious, or the not in special appeal object that the 
addition is necessary for justice .,, 108 è finding did not dispose of the ——... 389 
ee Onus Probandi (2 
INTERMEDIATE HOLDERS. r me 
See Enhancement (14) J. 
LINTERVENOR. Joint CLAIM. | 
(1) How the claim of sm should be In a suit putting forward a — the 
investigated in a suit against a ryot joint claim must be established... 261 
for rent in which the landlord at- - See Limitation (22) 
taches growing crops under Section Jorxt Hrnvoo Famiry. 
16 Act VI (B. C.) of 1862 se 2l (1) Where a member of a —— claims to 
(2) An must, under Section 77 Act participate in property alleged to 
= of 1859, prove not only receipt have been acquired from the pro- 
ut enjoyment of rents wee 67 ceeds of the joint estate, and the 
(3) Where, in a suit for rent, the defend- family property is fquud to be not 
ant pleads that he is not in pos- sufficiently large të leage surplus 
session, having sold his jote toa funds, the onus lies on plaintiff to 
° third party, he should be allowed to rove his allegation s» 122 
e prove his plea; and where the joint (2) The fact of defendant having received 
putneedar with plaintiff, to whom . his education from the joint estate 
the third party contends a part of. does not entitle plaintiff to partici- 
the rent is due, is not allowed to pate in every property ficquired by 
appear as ——, the third party defendant by the aid of such edu- 
shuld be allowed so to appear... 110 cation ; ' @ ; rewgell. 


p : 
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Joint Hinpoo Famity—( Continued). 

(3) A Hindoo pleading self-acquisition is 
not bound to show the source from 
which the money came vis 

(4) A plaintiff failing to prove property 
claimed by him to have been the 
Separate property of his vendor, 
cannot have a decree for the share 
to which the vendor is entitled as 
a member of a i 

(5) Separate holding and enjoyment of 
distinct shares are all that is neces- 
sary under the Hindoo Law of the 
Benares School, to constitute legal 
partition of a joint estate 

(6) Every member of has an inde- 
feasible right to demand a partition 
of his own share TE 

7) Where property is purchased by a 

A PA Be 4 aan the fact of his 
living jointly is no presumption as 
to the source of the purchase- 
money se 

(8) Before it can be presumed from the 
fact of commensality, that certain 
property was purchased from joint 
funds, plaintiff must show that 
there were joint funds, or ancestral 
property from which they could be 
derived 

See Partition (1) 

JOINT JUDGMENT. 

A —~ for damages obtained by seve- 
ral persons, some of whom die, may 
be executed by the survivors alone 

: for the benefit of all interes®d. 
They may, at any rate, proceed 
under Section 207 Act VIII of 
1859 ; s 


JOINT PROPERTY. 

(1) A co-sharer in landed property can- 
not alter the condition of the —— 
without the consent of the co- 
sharers 

See Cause of Action (4) 

See Onus Probandi (9) (10) 

See Right of Suit (5) 
JUMMABUNDEE. ` 

See Jurisdiction (51) 


J UMMA-WASSIL-BAKEE PAPERS. 

(1) produced by zemindar at the 
citation of defendant himself, are 
sufficient evidence against the latter 
in rebutting the presumption under 
Section 4 Act X, 1859 ` sti 

(2) are corroborative evidence, not 
independent testimony ee 

(3) Gates Cal be dealt with as a 
“ book,” or be described as “kept 
in the regular course of business,” 
within the meaning of Section 43 
Act IL. 1855 

JURISDICTION. P i 

(1) Where £ suit under Clause 6 Sec- 

tion 28 Act X of 1859 is substan- 

















2 : : 

e e. tally against tenants in possession 
- & 

~. 9 

> ? © l 


122 


. 243 


. 273 


wb. 


333 


95 


171 


193 
291 


ib, 
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JurIsoicrron—( Continued). 


(2) Where a respondent in a Collector’s 
Court, after allowing the appeal to 
be heard without objection, applies 
in special appeal to the High Court 

(3) Ina suit to recover rents collected 
by a naib without his ‘principal’s 


authority ii 
(4) Where plaintiff seeks a deeree to 
break up and remove certain 


thatched huts, or obtain their value 
to the extent of Rs. 29-4 Suh 
(5) A Deputy Collector guiding his mind 
to a conclusion on the issue arising 
under Section 77 Act X of 1859, 
in a syit for arrears in which an 
intervenor opposes plaintiff's claim, 
and giving his opinion as on matters 


6 


29 


of title, cannot be said to determine | 


a question of title T 

(6) In a suit for rrears of rent where a 
claim to e, :ct under Clause 5 Sec- 

tion 28 Act X of 1859 is inserted 

in the plaint, but is not made the 
esubject of an issue . oon 

(7) Where a plaintiff claiming to be 1e- 
instated under Section 6 Act X 


38 


ib, 


of 1859, wishes to join others with | 


the zemindar, and obtain his reme- 
dy against them jointly a 
(8) In a suit of a zemindar against a naib 
or gomastah for papers, accounts, 
and monies collected oa 
(9) A Deputy Collector deciding between 
a plaintiff and intervenor as to 
beneficial ownership, settles an in- 
terest in land, and the decision is 
appealable to the Judge pay 
(10) In a suit by a farmer against a jote- 
dar for the value of a portion of the 
rice saved from the wreck of a boat, 
left on the bank as “huk zemin- 
dary” yoi 
- (11) In a suit by a co-sharer to recover 
collections in defendant’s charge, 
and which he is under agreement 
to pay to the other co-sharers .,, 
(12) In a suit to recover rents collected 
by a tehsildar bound by an agree- 

ment undersecurity 


(18) With respect to an application to file - 


a private arbitration award relating 
to a debt not exceeding the amount 
cognizable by a Small Cause Court 

(14) The question of the right to enjoy 
the joint profits accruing from the 
performance of the ceremonies at 
the burning of Hindoo bodies, is 
cognizable by a Civil Court ee 

(15) A suit for damages on account of a 
false and malicious charge brought 
in a Criminal Court, is not cogniza- 
ble by a Court of Small Causes ,,. 

(16) In a svi+ for abatement of rent, 
where tue holding has diminished 
since the tenant received pogsession 
from the landlord 


fee 


49 


67 


79 


ib. 


83 


85 


Il4 


e 
115 


120 


e 4 
» 
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JURISDICTION —( Continued ). 


(17) Where a plaint asks either that 
defendant might be ordered to fill 
up an excavation at his expense, or 
that plaintiff might have 25 rupees 
as damages s 

(18) In a suit stated in the plaint to be 
for possession and wassilat, but in 
reality for recovery of possession 
and arrears of rent s 

(19) In a suit by a decree-holder to estn- 
blish judgment-debtor’s right to 
property seized in execution, but 
subsequently released to a claimant, 
under Section 246 Act VIII. 1859 

(20) In a suit against an Agent to the 
Governor-General on the part of 
Government se 

(21) The High Court is competent to 
look into the grounds given by a 
Judge for admitting, an appeal after 
the period limited;by the Proce- 
dure Code sa 

(22) The given to Collectors by Sec- 
tion 27. Act X. 1859 is not exglu- 
sive but concurrent; Civil Courts 
taking cognizance of suits to en- 
force rights of a civil nature, unless 
expressly barred ies 

(23) A suit to recover the value of a share 
in certain produce raised under a 
contract does not come within the 
meaning of Section 10 Act X. 
1859, and may be enforced by the 
Small Cause Court ae 

(24) Redress for any sum wrongfully 
taken by a partner in a concern is 
to be obtained by a suit for ac- 
counts, which cannot be enter- 
tained by a Small Cause Court ... 

(25) Where on application for the ap- 
pointment of a manager to a de- 
ceased Rajah’s estate, a Zillah 
Judge, notwithstanding a conten- 
tion as to extent of minor's interest, 





130 


134 


141 


178 


197 


203 


passes an order strictly within the . 


provisions of Section 12 Act XL 

of 1858, his successor acts without 

— in specifying the shares of the 

minor 2 ove 

(26) A Deputy Collector under Act X 
ean only sell in execution of a 
money <lecrée such moveable pro- 

perty as may be manually seized, 
process against immoveable pro- 

perty being issued only when the 
person cannot be seized or the 
moveable property sold sf 

(27) A Judge has no to inflict a fine 
on a witness avoiding a service of 

e summons vas 
(28) A Deputy Collector is competent 
to depute an officer of his Court to 

a evidence on commissjon within 

iş K zd 

(29) In a guit against a woman living under 
theSprotection of her husband ... 








~ 


"218 


. 224 


233 


. 236 


240 


JURISDICTION —( Continued ). 


(30) In suits to recover cesses over and 
above the rent a 
(31) Where a judement-creditor pur- 
chases huts sold in execution of his 
` decree, anil not being allowed to 
remove tlem, sues to recover gy 
(32) Of an Appellate Court where a decree 
of a Court of first instanee* affects 
all the defendants ae 
(33) Where an application, complaining 
that defendants having obtained a 
decree against a third party are in- 
terfering with plaintiff's possession, 
- is rejected by the Court of first in- 
stance, and, on appeal to the Judge, 
is remanded for trial under Section 
229 Act VIII of 1859: Hern, that 
the objection in special appeal that 
the proceedings were illegal, is not 
taken too late; that plaintiff's claim 
cannot be made under Section -229 ; 
and that the error affects the ——. 
of the Court of first instance to 
take summary cognizance of the 
case ss 
(34) A Zillah Judge cannot oblige a. plead- 
er to leave a Court in which he 
has been practising, and go to an- 
other Gi 
(85) Where a Judge, after rejecting an 
appeal froma Deputy Collector's 
decision on the ground of want of 
—-—, finds that an order of the 
High Court quashing the proceed- 
ings of the Collector who admitted 
the appeal, virtually declares his 
—-—, he may admit an application 
for review ; but not having done 
so, he may treat the appeal as one 
filed after time, on suficient reasons 
being assigned for the delay . 334 
(36) How determined in a suit as to land 
where the Court of first instance 
finds that the land isin Rungpore, 
and the Judge in appeal that it is 
an accretion to an estate in Gowal- 
arah Ss 
(37) Of Revenue Courts under Act X of 
l 


257 


318 


309 


341 
(38) Where a Deputy Collector having 
decreed a suit for ejectment on proof 
of arrear due, holds in execution 
that the arrear having been paid 
up within 15 days, the tenant can- 
not be &jected a 
(39) An agreement to remain for ever 
in a particular et peed cannot 
be enforced by a suit8n Ceurt .., 349 
(40) In a suit to set aside a decree of a 
Small Cause Court, where no defect 
of -—— is manifest, and thepe is no 
reason to suppose fraud or collusion 
(41) In respect of the sale of B's right, 
title, and interest in lis decree, 
where @ obtains a decree in a Dis- 
trict Court against Bevho had.pre- «pe 


` f- d 
c Cie 


e tT 
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J URISDICTION—( Continued ). 


viously obtained a decree ina dif- . 


ferent district against another par- 

ty ese 

(42) In a special appeal in a suit in 
which the demand for mesne pro- 

fits does not exceed Rs. 500 vee 

(43) A native camp-follower attached to 
a*Heropean Regiment is amenable 

to the Mutiny Act ves 

(44) In respect of appeal, where the De- 
puty Gollector’s judgment does not 

turn on any title to or interest in 

land eve 

(45) In respect of an appeal from th 
decision of arbitrators sà 

- (46) Where in a special appeal in a suit 
for kubooleut at an enhanced rate, 

the High Court finds that the land 

was originally taken for horticul- 

tural cultivation sil 

(47) Of a Collector, where a zemindar 
refuses to receive the amount of 

rent deposited by a ryot on the 
ground that the rent due is less 

than the amount deposited sich 

(48) In the case of an appeal froma De- 
puty Collector in a suit to recover 

rent involving no question of title 

to, or interest in, land as between 
parties with conflicting claims... 

(49) Of a Revenue Court in a suit for 
rent, to enquire into the conflict- 

ing rights of plaintiff and interve- 


nors sag 
(50) Of a Revenue Court in executing a 
decree for arrears of rent ee 


(51) In respect of the preparation of the 
jummabundee and adjudication of 
a suit for rent on the basis of a jum- 
mabundee made under the provi- 
sions of Section 10 Act VI (B. C.) 
of 1862; and in respect of all pro- 
ceedings under Section 10 when a 
sub-division has been placed under 
the —— of a Deputy Collector ... 

See Appeal (3) 

See Allachment (6) 

See Breach of Contract. 
See Enhancement (11) 
See Resumption Decree. 
See Withdrawal of Claim. 


K. 


Kraas Possxssion. e 
See Execution (14) 


KINGDOM OF ava. 

Tke is not the territory of a 
Native Prince or State in alliance 
with the British Government... 

KuBooLEUT. ~ : 

(1) Where å plaintiff fails to make out 
his title to a ——~ at the rent 
claimed, @is suit should be dismissed 


h 


? ° . 
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403 
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Kusooteut— ( Continued ). 


(2) Ina suit for a -——- at higher rates, 
the Court’s determination between 
plaintiff and an intervenor under 
Section 77 Act X of 1859, on a 
matter of title, ought not to govern 
its decision between plaintiff and 
defendant se 

(3) Where a plaint asks for a —— with- 
out specifying the date from which 
the term is to commence, the Court 
may fix the proper term i 

(4) A landlord is entitled to a only 
from his tenants, and cannot com- 
pel a trespasser to execute one ... 

(5) An auction-purchaser cannot compel 
the holder of a tenure in perpetuity 
to execute a acknowledging 
himself to be a tenant for one year 
at an enhanced rent out. 

See Arrears of Rent (3) 
See Construction (2) 
See Contract (1) 
See Enhancement (8) (10) 
See Objection (2) 
See Procedure (10) 

_ See Right of Suit (8) 


L, 








LAKHERAJ TITLE. 


(1) A question as to whether land claimed 
as lakheraj lies within a co-sharer's 
share or not, does not come under 
Regulation XX XIX of 1793, and 
registration is not necessary to make 
the alleged valid. Where pos- 
session under a is title, the 
question is whether the onus should 
not fallon the party claiming as 








ma ae 
(2) The production of a lakheraj sunnud 
is not necessary to prove that land 
is held rent-free: this may be le- 
gally established by long and unin- 
terrupted possession without pay- 
ment of rent 
See Onus Probandi (8) (14) 
See Possession (2) í 


LAND FOR Pusric Burposss. 


See Possession (1) 


LANDLORD AND TENANT. è 


(1) The payment of rent by defendant to 
a third party does not prove that 
the relation of —— did not exist 
between him and plaintiff, where the 
payment was made under a deed of 
assignment from plaintiff's father 


LEASE. 


(1) Where a father, paying the consider-e 


97 


362 


407 


421 


91 


» 461 


495 


ation-money out of his own funds, , 


obtains a -—— in the name of his 
wife and son, and, on the decease 
of the former, in ‘the joint names 
of the same son and his daughter by 
the deceased: Heup, that Che pro- 
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LeasE—( Continued ).. 


perty was given to his wife and 
children for their maintenance. 
(2) Plaintiff taking a sub—— from a les- 
see under a proprietor, who, with- 
out receiving possession, surrenders 
his rights by a deed of estafa exe- 
cuted subsequently to the sub-lease, 
has no right of action against the 
proprietor 
(3) Where A, taking a putnee to th 
prejudice of B, has notice of an 
agreement between B and the zemin- 
dar, he cannot in equity maintain 
` the —— ove 
(4) Where a —— is granted in perpetuity 
at a fixed rent, no reversionary 
interest being reserved, the lessees 
are entitled to the ownership of the 
trees 
See Hindoo Widow (1) 
LEGAL INTERENCE. 
See Co-Sharer (2) 


LEGAL NECESSITY. ® 
(1) The mere fact that sales of ancestral 
property took place in execution of 
decrees against the ancestordoes not 
show that the sales were for necés- 
sary or justifiable purposes ies 
See Objection (1) ` 
See Onus Probandi (4) 
LEGAL REPRESENTATIVE. 


(1) The purchaser from a mortgagor is a 
under Regulation XVII of 





1806 
LIABILITY. 


(1) In asuit for contribution —— may be 
decreed in lump against one of the 
heirs of the deceased, although he 
has various representatives 

(2) A defendant in a suit by a mortgag- 
or, who had no interest in the pro- 
perty and had received none of its 
profits, is not liable to pay contribu- 

tion ue 

(3) A Collector managing a lunatic’s estate 
on behalf of the Court of Wards, 
is not necessarily liable to pay the 
latter’s personal debts; and the 
acknowledgment of an agent for the 
management of a zemindar’s proper- 
ty is not the acknowledgment of the 
principal under Section 4 Act 
XIV. 1859 

See Criminal Prosecution. 
See Decree (4) 
See Enhancement (5) 


LIN For Dower. 


1) An heir to a share of a deceased Ma- 
homedan’s estate cannot recover 
possession from the widows as long 
as any part of the dower remains 
upgsatisfied, and is not entitled to 
mesne profits. He may sue for an 
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Line ror DowEr— ( Continued). 


account of what is due as dower, 

praying to be put into possession 

on satisfaction of that amount 
See Mahomedun Widow. 


LIMITATION. 


(1) How applied under Section 
XIV of 1859 $ Ea 
(2) Where a decree is not a joint one 
against all the defendants, but a 
separate one as against each batch 
(3) How applied in a case in which a 
talookdar buying in an under- 
tenure Iet by himself and sold for 
arrears of rent, sues a trespasser 
who has held possession for more 
than 12 years es 
(4) How applied in a suit by a plaintiff 
in possession to contest a thakbust 
award and map made under Regu- 
lations VII of 1822 and IX of 
1825 eos 
(5) Ina suit for confirmation of title by 
one who has been in possession for 
more than 3 years after a revenue 
award l site 
(6) As applied to a suit by a rever- 
sioner ‘brought before the death of 
a Hindoo widow for recovery of 
property alienated by her, she 
being entitled to retain it during her 
life -time ane 
(7) How applied in a suit for contribu- 
tion a 
(8) “Where the dismissal of a ryot’s suit 
contesting a notice of enhancement 
has been confirmed in special ap- 
peal in May, and the landlord in 
the December following sues for 
enhanced rent according to notice,,, 
(9) Where a survey award relates to 
land belonging to parties whose 
rights and interests are distinct 
and separate, and one of the par- 
ties appeals, how —— applies to 
the other party kes 
(10) How applied’ in a suit to contest 
the justice of a survey award and 
obtain declaration of title, where 
both the Commissioner and Board 
` of Revenue have declined to go 
into the merits of the case 
(11) How applied in a suit to recover 
money advanced:on deposit of title- 
deeds, and how where. the creditor 

seeks to have his lien realized 
(12) As applied by the grulings of the 
High Court to any stwe of the 
roceedings In a case bat 
(13) Where a plaintifl sues not only for 
the concelment of a survey award, 
but also to be restored to possession 
of land from which hg has been 
subsequently dispossessed wee 
(14) How applicable to a suit for posses- 
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Limitation —( Continued ). 


an intervenor an issue as to title 
was decided in a suit for rent heard 
in a Civil Court before the passing 


of Act X of 1859 we 75 a party, and the heirs of the decree- 
(15) In a suit for recovery of immove- holder (who had died) substituted 
able property, where the cause of as defendants TEGi 
action avose 12 years previously, (30) In a suit for money to be recovered 
and plaintiff cloims as lessee under by the sale of mortgaged property, 
i Government e TG where plaintiff asks for a decree 
(16) As applied to the cause of action against the person of the borrower 
against a lessee who by agreement, and the property pledged .. 379 
having for some time made annual (31) A plea of not pressed by appel- 
payments out of the rent in liqui- lants on evidence before the Lower 
dation of lessor’s debt, withholds Appellate Court cannot be admit- 
them while a balance of the debt ted —— in special appeal .. 425 
is still due, and the creditor gets (32) In respect to an appliodion to set 
a decree against the lessor ws» 80 aside a decree dismissing an appeal 
(17) How applicable as against the pur- for default of prosecution we 437 
chaser, where a decree-holder, after (33) As applied to redemption where a 
selling a decree and substituting mortgage has not legally been put 
the purchaser’s name for his own, an end to. j oe 478.. 
fraudulently receives monies under See Appeal (2) 
it 104 See Issue (2) 


(18) In a suit to recover advances for 
work and on other accounts, money 
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Lixrration—( Continued ). 


tion-purchaser, and then finding 
his supposition erroneous,‘ applied 
to have the real purchaser made 





Sæ Possession (6) 
See Right of Occupancy (3) 





being entrusted to defendant to be Da DERDEN: 


? © 





accounted for by him we 174 : aA 
(19) In a suit to iih proprietary „(1) A Pa pote a not 3 i 
right as against a mokurrureedar,,. 192 deta J vn nae, ais the 469 
(20) How applied in the case of appeals 209 Perce WOU S Me SINIS PENIDE se 
(21) In respect of parties. claiming as Loan. cn ad 
heirs of property sold without Where B recovers money lent in his name 
their consent, and held by the to C, but contributed in shares by 
purchaser in adverse possession ... 249 himself'and 4, A is entitled to share 
(22) How applied ina suit putting fo®- in what is recovered; and B, in 
ward a joint claim we. 261 suing, sues for all the lenders ws «= 
(23) In a suit by a Hindoo widow to Loazima AND T'HAKA PAPERS. 
recover the undivided half of her ` See Evidence (39) 
husband’s estate, after defendant L s 
has been allowed to hold possession PSUS ST ANDI 
for more than 12 years .». 264) (l) A person exposing a gross fraud prac- 
(24) How applied in the suit of a rever- tised on a Court with a view to evade 
sioner to set aside an alienation an order directing a minor’s guar- 
by a Hindoo widow with a life dian to account, has a -—— in Court 
interest only =.. 276 and a right to be heard wae O72 
(25) In a suit to recover a balance on Cones Dee AT 
account of indigo advances made E 
on a kubooleut, where the disconti- (1) The does not extend to crimi- 
nuance of the cultivation is the act nal cases in British Burmah; and a 
of the plaintiff ,. 293 conviction is not bad on account of 
(26). Mow applied to a claim to malikanah 302 accused being arrested on Sunday ... 350 
(27) How applied to the adjudication * 
of a claim to attached property M. 
after its rejection on the ground of N L 
having been presented too late .,, 305 ÍAHOMEDAN Law. 
(28) In a suit. for damages on account of (1) A marriage arranged by the mother 
a false and malicious statement and grandmother of a Mahomedan 
made Dy ddfendant before a Magis- minor is lawful in the absence of a, 
trate, in consequence of which nearer guardian ive. 12 
criminal proceedings were taken (2) The acknowledgment of the tather eè 
agajnst plaintiff ws. 308 renders the son alegitimatesonand , 
(29) In a’suit to set aside the sale of heir „e 45 


certain lands, in which plaintiff 

-brought his’ action against the 

decree-holder who attaghed and 

sold themg and the supppsed auc- 
® . 


n 


(3) Where several purchase from one, 
the shafee may take the proportion 
of any one of them; but where one 
purchases from several, the Bhafee 
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Mawomepan Law— ¢ Continued ). 
may take or relinquish the whole, 





but not any particular share sse JJA be discharged, but are only payable 

(4) To entitle a person otherwise favour- when due under an order of Court 62 
ably situated to the right of pre- (2) A decree of the High Court, techni- 
emption, be must, on being informed cally for possession only, which 
of the sale, immediately declare his re-instates a party, also gives a 
intention to assert his right, and right to on ascertainment in 
(assoon after as possible) make the execution ° œ. 13l 
demand on the premises in the (3) No diference should be made be- 
presence of witnesses wa LID tween paid in kind and 

(5) An heir, like an executor, may sell paid in cash - ase 209 
portions of deceased’s estate, if (4) —— of land should be assessed, not 

' necessary, in the course of a due with reference to the manner in 
administration .. 216 which plaintiff held possession, but 

(6) The daughters of a deceased brother in respect to what defendant did 
of a person who demises, cannot take with‘the land when in possession ; 
any share of such person's property the rule laid down by tke Full 
so long as a brother and sister, or Bench (9 W. R., p. 445) being 
only a brother, survives vs. 306 applicable wv. 463 

(7) Where surviving kindred are related (5) Where, in a suit for possession, —— 
in like degree to a deceased party, are not treated as a matter in issue, 

. the males are entitled to a double the question cannot be regarded as 
share of the inheritance we 315 a cause of action “ heard and deter- 

(8) Where a will is put in issue showing mined” under Section 2 Act VIII, 
more than one-third of deceased's 1859 ... 486 
estate to be endowed for charitable (6) Where the amount of --— cannot be 
purposes, the Lower Appellate ascertained till after the end of the. 
Court should find whether the year, the cause of action does not 
heirs are consenting parties . 375 arise till then tae {b 

(9) A widow's title to succeed to her hus- (7) Parties in possession are liable for — 
band’s estate is not barred by her to the legal owners, although there 
being childless ... 462 is no mala fides on their part ... tb. 

See Executor (4) See Jurisdiction (42) 
See Pre-emption (5) (6) (9), ee Procedure (5) 
. See Zur-i-peshgee Lease. 
Manomepsan Wipow. 
MINOR. 

(1) A is entitled to a lien for whatever (1) A person under legal disability when 
dawer remains due to her. although right of action accrues, has an addi- 
there may bea dispute as to the ” tional three years allowed him for 
amount actually due on 869 suing, from date of attaining ma- 

See Lien for Dower. jority or” 
See Mahomedan Law (9) (2) ‘A guardian’s relinquishment of a here- 
ditary jote is binding on a —— 
AS UNTRSANCE: only alien itis shown to have been 
See Execution (1) (2) made for the ——’s benefit n. ° 59 
See Hindoo Widow (2) (3) Where, in the case of a ghatwalee 
See Lease (1) mehal, the deter eee and settle- 
ment proceedings have been can- 
MALIKANAH. selled he son holds his former 
See Limitation (26) position s 179 
MANAGER. See Deed of Sale. 

(1) A —— ofa family estate who receives See Guardian (1) (8) 
the rents has no power to sell the See Jurisdiction (25) 
property of an adult member ... 308 See Right of Suit (4) 

- See Waste. , ( 
Moxurrurer LEASE. z 
a ae (1) Where a mokurrureedar resigns his 
o See Mahomedan Law (1) tenure, the dur-mokurrurees creat- 
Mar, ed by him come to an end; but this 
See Evidence (35) does not affect ryots holding rights 
of occupancy « i s 408 

ME l See Admission (1) 

(1) Query—Whether the doctrine of —— See Enhateem ent (1) (3 
applies to lands in the Mofussil in See Onu$ Progandi (1) å sg 
this country ae 15 i : -PO 

~ ° aoe è yee 
i @ be 


Mesne PROFITS. 
(1) —— do not exist as an obligation to 
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Money Decree. 
See Bond (1) 
See Morigage (9) 
See Sale (3) 


Moonsirr’s Powers. 
(1) A Moonsiff may examine any of the 
parties to a suit and compel their 
attendance, or, if they fail to com- 

ply, to deal with the suit under 

Section 170 Act VIII. 1859. He 

also has power to examine any other 

person as a witness 


MORTGAGE. 

(1) A putneedar obtaining a pottah from 
a mortgagor subsequent to the 
and in violation of its condi- 
tions, cannot hold possession against 
the purchaser oí the rights and in- 
terests of the mortgagor sold in exe- 
cution of a decree 
(2) The purchaser of an equity of redemp- 
tion is entitled to redeem and obtain 
possession of the land if the 
debt has been liquidated before 
the plaint is signed, or upon paying 
into Court, within one month, the 
balance remaining due 
(3) The purchaser of property sold under 
a decree obtained on a —- bond, 
purchases not only the rights and 
interests of the debtor, but also the 

right brought to sale by mortgage 

by virtue of the decree bis 
. (4) A registered takes priority oyer 
an unregistered of earlier dase, 
and a purchaser under a decree on 
the former has a preferable right to 
the purchaser under the execution 
of a decree on the latter 
(5) Where the usufruct of mortgaged pro- 
perty is to be enjoyed in lieu of in- 
terest, it cannot be inferred that any 
portion of the debt, save the interest, 
is paid off from it as 
(G) Where, during thecurrency of the year 
- of grace, the mortgagor and mort- 
gagee file petitions in the foreclosure 
proceedings setting forth an ar- 
rangement they have come to for 
the payment of the debt, it is not 
their intention to substitute a new 
contract, or that the proceedings 

should drop a 
(7) Where, after notice of foreclosure, and 
before expiry of the year of grace, 
a mortgagee allows mortgagor «Six 

months t@redeem, and the mortga- 
gor @ubsequently dies, it is neces- 

sary to issue a fresh notice of fore- 

closure = 
(8) In a*redemption suit under the old 
law for the possession of land, the 
subject of an usufwuctuary , the 
plaintiffis entitled to an account ... 

à (9) Where plaintiffs have not,in the de- 
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arty is sold, obtained from the 
> 
? e - 


280 


151 


167 | 


291 


ih. 


801 


326 


359 


867 


MortescEe—( Continued). 
Court a declaration of their rights 
as mortgagees, the plea that they 
have a lien on the property dis- 











closes no sufficient defence ... 468 

(10) In a suit based on a deed of condi- 
tional sale to recover property ob- 
tained by mortgagor in lieu of that 
contained in the deed: Herp, that 
plaintiff has no lien on property he 
did not purchase - 475 

-(11) Where several parties have an in- 
terest in a ——, it is not competent 
for one to foreclose in respect of his 
share s. 476 

(12) A party suing for a share of mort- 
gaged property on the ground of an 
interest in the must show that 
the mortgagee” had notice of such 
interest ae W. 

See Bond (1) 

See Cause of Action (2) 

See Evidence (19) 

See Limitation (33) 

See Procedure (5) 

MOVEABLE PROPERTY. 
See Act XI of 1865 (1) (2) 
MowRussEEDAR. 

Where a tenant under a „on being 
sued by a zemindar for a kuboo- 
lent, gives the —— notice to appear 
the latter is not bound to appear ... 324 

MULTIFARLOUSNESS. 

(1) Where several causes of action had 
been improperly joined together in 
one suit which was fully tried below, 
the High Court in appeal declined __ 
to dismiss it e. 45 

N. 
Nazır. 
See Evidence (2) 
Nexast PAPERS. 
See Procedure (15) 
New Issun. : 

See Remand (14) 

New PLEA. P 

See Enhancement (13) 

New TRIAL. 
See Res Adjudicata (2) 
NorIce. 

(1) Where, in a suit by a zemindar for 
rent on account of newly formed 
land which had accreted to the olds 
jote, the Civil Court has decreed the, © 
rent, no under Section 13 Act 
X of 1859, before rent can be de- 
manded, is necessary ws 300 


See Arrears of Rent (2) 
See Evidence (2) 
See Lease (3) 
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OBJECTION. 


(1) — taken for the first time in spe- 
cial appeal in a case in which plaint- 
iff claims as his inheritance what 
has been sold by his mother in 
liquidation of -his father’s debts is 
too late ; and the fact that a more ad- 
vantageous arrangement might have 
been made, does not nullify a sale 
to a bond fide purchaser eg 

(2) An —— founded on law only may be 
made by a party to a suit in the 
Court of Appeal, although it bas 
not been made in the Court below 

(3) An —— not taken in the Lower 
Court against the admissibility 
as evidence of khusrah butwarra 
papers, cannot be allowed in special 
appeal ees 

(4) —— taken for the first time in special 
appeal to the evidence of documents 
inadmissible as legal evidence, and 
not bearing on the point to be de- 
cided, must be accepted se 

‘(5) The objection that papers admitted 
as evidence are not legally admissi- 
ble, is not by itself sufficient ground 
for reversal of decree or for re- 

mand Ae 

(6) Where plaintiff obtains a decree in 

a suit for the recovery of money on 

a bond alleged to be an asset of a 

factory purchased by him, and it is 

objected for the first time in appeal 
that he had filed no evidence to 
prove his allegation, he ought to 
have an opportunity of adducing 
proof 


OFFICIAL ASSIGNEE. 
See Attachment (4) 


Orp Documents. 
See Evidence (1) 


Onus PROBANDI. 

(1) In a suit to recover land under a mo- 
kurruree lease, in which the zemin- 
dar (defendant) admits the validity 
of the lease, but the dther defendant 
also claims a mokurruree interest.., 

(2) Ina suit for aedeclaration of a judg- 
ment-debtor’s rights in certain 
joint-property, defendant pleading 
self-acquisition sie 

(3) In asuit to recover possession of pro- 
perty from plaintiff’s vendor, where 
a third party claims and is made de- 
fendant is 

(4) Where a reversionary heir sues to re- 
cover property on the allegation 

: that it has been improperly alien- 
ated sis 


(5) In a suit to assess land proved to be 
purchased as lakheraj, and of which 
deféndant is in possession 
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Onus Prosanpi—( Continued ). 


(6) In a suit on a bond which recites the 
fact of due consideration having 
been paid at the time of execution, 
defendant denying the payment .., 

(7) Where the reversionary heir of a for- 
mer proprietor sues for land in the 
possession of a third party, who ob- 
tained it by purchase at a sale in 
execution of a decree on a bond, 
both bond and decree being alleged 
to be fraudulent awe 

(8) Where plaintiffs sue for declaratio 
that certain lands are lakheraj on the 
ground that defendant obtained a 
decree in the Collector's Court 
against them for rent sie 

(9) In a suitfor a shave of certain joint 
property claimed under a family 
arrangement said to have been re- 
duced to writing as an ikrarnamah 

(10) In a suit to recover property on the 

round that it is purchased as ven- 

ors undivided share in joint pro- 

perty, defendants averring it to be 

the self-acquired property of the 

elder brother who is not plaintiff's 

. vendor ss 

(11) In a suit for enhancement of rent, 
where defendant pleads that a par- 
cel of itis debuttur land, the pro- 
perty of another zai 

(12) Where plaintif claims as mokurru- 
reedar, but does not establish his 
allegation that defendant is his 

@ tenant si 
(13) Where plaintiff files documents re- 
- lating to lands not identified with 
the land in dispute sé 

(14) In a suit to recover lands alleged to 
be lakheraj, where plaintiffs pur- 
chased the land as lakheraj and were 
admittedly in possession for a very 
long time we 

(15) In a suit against a purchaser to set 
aside a sale in execution of a de- 
cree on the ground of fraud ai 

(16) Where a decree-holder, in a suit to 
establish his claim to certain pro- 
perty as that of his judgment- 
debtor, alleges that the deed of sale 
conveying it to defendant was 
fraudulently executed Si 

(17) Where a plaintiff in a civil suit relies 
on a Aobala held by a Small Cause 
Court to be mala fide F 


(18) In a suit for confirmation of right anå 
possession in respecg of lands al- 
leged to be within plaintiffes perma- 
nently settled taloul sri 

(19) In a suit to recover advances alleged 
to be due from a dischargéd go- 
mashta who pleads acquittance ... 


(20) In a suit for the sale of property 
in satistaction of a decree, where 


the judgment-debtor made it over | 
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Onus PropanpDi—( Continued ). 


to his wife in lieu of dower, and she 
transferred it to defendant see 
(21) Where plaintiff prays for possession 
by reversal of sale, alleging that 
she and her deceased husband’s 
minor brother had, with his other 
three surviving brothers, held joint 
pogsession, but that these three had 
wrongfally sold the land ait 
(22) In a suit for dumages for malicious 

prosecution, where it is proved that 
plaintiff had been convicted of 
theft before the Magistrate but ac- 
quitted by the Sessions Judge ... 

See Ancestral Property. 

See Bond (3) 

See Contract (2) 

See Joint Hindoo Family (1) (8) 

See Lakhera; Title (1) (2) 

See Possession (1) 

See Proceeding (2) 


OrAL STATEMENT. 


The —— of a pleader is not enough 
‘to satisfy a Judge, acting as a 
Judge of fact, that certain docu- 
ments are beyond the power of the 
parties wishing to use them as evi- 
dence ‘a 


E: 


PARoL CONTRACT. 
See Registration (7) 
PARTITION. 


© (1) A — can take place notwithstanding 
the majority of some of the co-par- 
ceners, and there need not be more 
than one adult member. The law 
of —— applies to all joint fami- 
lies, whatever the number of mem- 
bers or the nature of their relation- 
ship es 
(2) A private of a joint estate is not 
mconsistent with subsequent survey 
proceedings on 
(3) Where plaintiff charging defendan 
No.1, who is jointly interested with 
him in the land, with collusion with 
the other defendants, asks for ——, 
and it is found that he is entitled to 
only a small portion of the share he 
claims: Herp, that he is not entitled 
toa , but may have relief bya 
decree awarding him joint posses- 
sion withgdefendant No. 1 uae 
See Jgint Hindoo Family (6) 
See Pre-emption (7 
See Rent (4) 


Paurer. > 
(1) A 











is liable to pay any further 

stamp duty or penalty in respect. of 

a document on which be relies, to 

render ig admissible as gvidence p 
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Paurer—( Continued ). 


(2) A —— seeking remission or mitiga- 
tion of penalty under the stamp law, 
should himself make timely applica- 
tion under Clause 6 Section 15 


Act X of 1862 e B57 


PAYMENT. 


A wrongful by order of. Court 
may be recovered by means of a 
suit in tbe Civil Court ves 

See Attachment (5) (8) 

See Sale (5) 





485 


PERMANENTLY SETTLED Esrares. 


Act I of 1841 and Act XXIII of 
1861 are not applicable to in 
Sylhet or (unless extended) to the 
estates in any district in Bengal ... 163 





Personaf. Dest. 


See Decree (4) 


PETITION. 


A mere by.a widow to the effect 
that she has relinquished her title 
to certain property, is no legal 
relinquishinent of her share therein 





98 


PLAInt. 





(1) Where a discloses no cause of 
action as regards one of the plaint- 
iffs, there can be no decree in his 
favor wee 

(2) Where a — is filed in the name of 
a deceased party in ignorance of his 
death, but the heir and representa- 
tive is at once put on the record as 
plaintiff instead, the irregularity is 
Immaterial iga 

(3) Where a charges defendants with 
putting plaintiff’s title in jeopardy 
by reason of a decree in the Col- 
lector’s Court, the Lower Appellate 
should enter upon the merits of the 
real issue between the parties ... 


49 


127 





460 


PLEA. 


See Onrus Probandi (2) 


| PLEADER. 





POSSESSION. 


See Jurisdiction (34) 
See Review (2) 
See Small Cause Couri. 


(1) Where a Railway Company takes land 
for public purposes, the party in 
——is primå facie entitled to the 
money paid for it until some one 
else establishes a prior claim To 

of land without payment of rent 
for 12 years establishes lakheraj 
title i ni sve. 6l 

(3) Where a Judge merely decrees — 
of a share in an undivided estatg 
with wassilat, without specifying the 
share or the land representing it, 
plaintiffs are not entitled to be put 
in of any specific lands ee 

(4) In a suit to recover of land tha 
had been entered upon tunder a 


48 
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Possesston— ( Continued ). Pre-emprion—( Continued ). 
lease, the Court need not go into (5) A pre-emptor need not tender the 
plaintiff's title, until there are found price at the time of making his 
grounds for believing that defend- claim s aL 
ant’s case is a good one .. 102; (6) Under Mahomedan Law, the right of 
(5) Ina suit to recover — and mesne: does not arise until the seller’s 
profits of alleged istemoorari lands, right of property is extinguished... 246 
as plaintiff's father was in quiet (7) Where, notwithstanding a divjsion of 
—, and plaintiff himself had been certain julkur and E 
in quiet until dispossessed by the immunities and appendages are 
defendant without sufficient title, still held in co-parcenary, the owner 
plaintiff is entitled toa decree .., 189 of one puttee has a right of 
(6) Where a plaintiff, alleged by defend- over a stranger in respect of the 
ant to be a benameedar, and never other puttee which is sold . Bl4 
to have been in , sues for im- (8) The right of —— is limited to par- 
moveable property under a kobala cels of land, &c., and does not give 
more than 12 years old, he must the right to purchase a separate 
prove not only title but —— within. estate, because part of itis conti- 
12 years of filing of suit ... 239 nuous with that of the shuffce . 856 
(7) by a tenant does not. in itself (9) A person entitled to has a right 
lead to any inference as to the to take over a bargain in its entire- 
character of the tenant sas iA ty, but not to have it divided Prem Ye) 
(8) Where a party originally a mortgagee See Mahomedan Law (4) 
out of is put into ——- by the a Som 
act and permission of the mortga- See Bond (2) 
gor, he obtains anew title different 
from that possessed before .. 478 | PRESUMPTION. ; : 
See Collusion. (1) Where ——- is claimed under Sec- 
See Confirmation of Title. tion 4 Act X of 1859, the question 
See Limitation (13) is whether the rent has been chang- 
See Mesne Profits (2) ‘ed or not for 20 years previous 
See Partition (3) to the suit ea 117 


Possessory Surt. 

Where a plaintiff suing to recover 
certain property as wugfs lies by 
for nearly 12 years from the time 
when the vendees purchased and 
were put in possession, he is not 
entitled to the assistance of the 
Court 

See Onus Probandi (21) 

See Res Adjudicata (5) 

Potrau. 

A — need not be attested or regis- 
tered 

See Evidence (22) 

, See Purchaser (3) 

See Registration (4) 


PRE-EMPTION. 

- (1) A Civil Court has no power to make 
a decree-hold@r’s right of —— de- 
pend on payment of the purchase- 
money within a specified time 

(2) Where a plaintiff sues to enforce her 
right of in property sold as 
belonging to several co-sharers, 
some of whom are minors, and in 
appeal withdraws her claim so far 
as the minors are concerned, such 
withdrawal entirely invalidates her 
claim to enforce her right of —— ... 

- (3) The law of cannot apply to an 
execution sale by public auction ... 

(4) A plaintiff suing for right of on 

the gfound of co-partnership, cannot 
obtain a decree by right of vicinage 











~ 


458 


53 


111 
165 


18 


(2) Jummas being derived in part or in 
whole, with the consent of the land- 
@lord, and subsequently consolidated, 
does not deprive the ryot of the 
benefit of the —— arising where 
the rent has not been changed 
(3) Separation in dwelling and food would 
give rise in Hindoo Law to a — 
of separation in estate isa 
(4) Defendant’s sworn declaration that, 
his rent has not varied for more 
than 20 years, corroborated by the 
records of the Collectorate showing 
the rent to have been the same that 
it was more than 30 years ago, 
is sufficient to warrant —— under 
Section 4 Act X. 1859 : 
(5) In order to bring himself within 
Sections 3 and 4 Act X of 1859, a 
ryot need only show that the parti- 
cular land, the subject of the suit, 
has been held at an unchanged 
rent 
See Abatement (2) 
See Contract (2) 
See Joint Hindoo Family (7) §8) 
See Lakheraj Title (2) 
See Onus Probandi (10) 
See Remand (12) ° 


PRIVATE ARBITRATION AWARD, 

See Jurisdiction €13) : 
PROBATE. r 

— may be granted of 9 Buddhitt’s 
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but the will need not be executed 
according to the formalities required 
by the Indian Succession Act a 


PROCEDURE. 


(1) The —— of Revenue Courts does 
not admit third parties into the re- 

cord excepting under Section 77 

Act X of 1859 s 

(2) Where one son of a deceased party 
sues another who has obtained a 
certificate under Act XXVII of 

1860 for his share of the deceased’s 
estate, the Recorder’s Court cannot 
transform the suit into a general 
administration suit, but may order 

all necessary parties claiming a share 

in the subject-matter to be made 
parties ove 

(3) A reversioner suing’ to set aside 
alienations by the heiress in posses- 

sion, wrongly seeks immediate pos- 
session, and the Principal Sudder 
Ameen decrees only such relief as 

she is entitled to.` The course 
adopted by the Principal Sudder 
Ameen vot being made the ground 

of appeal to the Judge, the High 
Court refuses in special appeal to 

set aside the decree 4 

(4) A Judge may refuse to summon a 
plaintiff as a witness, and that dis- 
cretion will not be interfered with 

in special appeal, unless showe to 

be exercised illegally “i 

(5) In an action for mesne profits of land 
decreed in a suit for possession 

atter notice of foreclosure, where 
defendants, not having been igno- 

rant of the real party with whom 

they had been dealing, were in no 

wise prejudiced by the disclosure 

that the ostensible plaintiffs were 

not really interested, the parties in 

whose name the suit is brought 

may be regarded as trustees for tbe 
person beneficially interested 

(6) A suit cannot be dismissed and justice 
denied on the technical ground that 

the party beneficially interested has 

failed to verify bis plaint oe 

(7) Under Seetion 170 Act VIII of 1859, 
the Court may pass any order it 

` thinks proper in regard to a plaint- 
iff disobeying a summons ; it being 

no ground of special appeal that 
further steps were not taken by the 

first or Lower Appellate Court 

(8) Where the Lower Appellate Court 
finds that the depositions of plaint- 

ifs witnesses, uncorroborated by 
documentary, evidence, cannot 

- prove his statements, the High Court 


417 


54 


86 


. 133 


134 


. 145 


aD. 


. 174 


will not interfere in spgcial appeal... 204 


e 69) A, suit fognd by a Lower Appellate 


~* Court to be undé@rvalued when its 


Procepure—( Continued ). 


proper value would have placed it 
beyond the jurisdiction of the first 
Court, should be dismissed dies 
(10) Where, in a suit for a kubooleut at 
enhanced rates, plaintiff obtains a 
decree, although he is found not 
entitled to the rate of rent claimed, 
the High Court of its own motion 
in special appeal reverses the 
decree .. 213 
(11) A Judge examining in appeal a 
defendant who failed to give materi- 
al evidence which he might have 
given in the Court below, acts erro- 
neous! ae 
(12) A Judge's statement should be taken 
as accurate until there is good 
ground for supposing it an error ... 
(18) An appeal on paper insufficiently 
stamped, being admitted and heard, 
must be dealt with on its merits, 
and relief cannot be limited to so 
much of the subject in suit as seems 
covered by the amount in respect 
of which the stamp is given . 242 
(14) Where, in a suit for damages on ac- 
count of value of crops cut, defend- 
ant denies plaintiff's title to the 
land, and adjudication on this point 
becomes necessary, the latter ought 
not to be compelled to put in an 
additional stamp to represent the 
value of the land die 
(15) In degreeing a suit for the delivery 
of nekasi papers, it is not enough 
to give an order that the claim be 
allowed; but there should be a spe- 
cific order for the delivery of the 
papers ss 
(16) Where plaintiff rests her claim solely 
on the deposition of defendant, to 
be taken by ,his placing his hand 
on a particular text of the Koran, 
and the claimis not proved: Herp, 
that the Lower Court may properly 
examine the defendant in the way 
sanctioned by the of the 
Court 284 
(17) Where plaintiff rests her claim solely 
on the deposition of defendant, she 
is not allowed to examine further 
witnesses and to re-open the case ... 
(18) A Judge finding that he has struck off 
an execution case improperly, may 
restore it to the file, and need not 
proceed de novo . 380 
(19) The rule in the original side of th 
High Court is, not to compel a 
party to asuit to give up to the 
receiver possession of property, 
- unless an order of Court hag 
previously been made upon him ... 430 
(20) Gives instruction as to how debts 
should be attached sie 
(21) The ordinary rule of applicable 
to civil suits before final judgment 
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ProcepurE—( Continued ). 


will apply to an appeal arising out 
of an order made in execution 
(22) A question already decided by a 
Court of special jurisdiction cannot 
be tried again in course of execut- 
ing the decree of that Court 
See Cause of Action (3) (8) 
See Cross- Appeal. 
See Damages (4) 
See Execution (7) 


PROCERDING. 

(1) Steps taken towards placing the as- 
signee of a decree in the position 
of the original decree-holder, do 
not constitute s within the 
meaning of Section 20 Act XIV 
of 1859 ae 

‘The receipt of the proceeds of a sale 
in, execution is a within the 
meaning of Section 20 Act XIV 
of 1859. The party impugning 
the bona fides of a -— in execu- 

tion, must furnish proof i 

A dispute between a’ purchaser of a 
decree and a third party and the 
——s connected therewith, are——s 
under Section 20 Act XIV 1859 

Decision of Full Bench at 98 of Vol. 

‘VI, W. R., applies to any bond fide 
——, whether successful or not 





(2) 





c) 


(4) 





(5) Resistance to legal ——s taken by 
another person will count as a —— 
for the P pose of pecHyN 20 Act 
XIV. 18 

(6) The o by the Court of 
one district to the Court of another 
of a copy of its decree and certifi- 
cate under Sections 285 and 286 
Act VIIL of 1859 isa within 
the meaning of Section 20 Act 
XIV. 1859 pis 

See Civil Ameen. 
Propuce. 
See Rights of Cultivators. 
Propertry. 


See Hindoo Law (1) 


Prorrrerary Rieu. 
See Limitation (19) 
See Se itlement. 
e 


Pusuic Poricy. 
See Contract (3) 


PUBLICATION. 
Where a letter defaming plaintiff is 
received and read by him alone, 


this does not constitute —— 
! 


PURCHASER. F 
Qs A defaulting tenant purchasing his 
own tenure sold in execution of a 

decree against himself, cannot claim 

the benefit of the law relating to 

auction Where he has sold 

to 4 third party, he is bound to re- 

cognize the purchase 





. 450 
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PurcuasEr—( Continued ). 


(2) The —— ata sale in execution of a 
decree on a bond mortgaging pro- 
perty has no preferential title over a 
prior , where the liability of 
the property under the mortgage is 
not declared in the decree i 
of property sold under a de- 
cree in favor of a mortgage? cannot 
claim to set aside a ticea pottah 
granted before his rights came into 
existence ue 
(4) Where a plaintiff, purchasing from de- 
fendant an estate attached under a 
decree held by another party against 
him, pays the amount of the decree 
anil interest to prevent a sale in 
execution, she is entitled to recover 
from defendant the amount she has 
paid 
(5) A — of the rights of a co-sharer 
comes into all arr angements as to 
collections 
See Cuuse of Action (2) 
See House Rent. 
See Legal Representative: 
See Right of Appeal, 
See Sale (3) (8) 





(3) A 





PUTNEEDAR. 
See Compensation (1) 
R. 
RECEIPTS. 


Se Evidence (44) 
REcEIVER oF Hien Court. 


A Receiver of an estate has no title 
as of right to the immediate pos- 
session of the property, and no 
right to sue in another Court in his 
own person to receive possession ., 

See Procedure (19) 


REcITAL. 
See Evidence (17) (43) 


Recorper’s Court. 
See Procedure (2) 


REDEMPTION. 
See Morigage (2) (8) 
REGISTRATION. 

(1) A lease registered under Act XVI 
of 1864 has priority as against an 
unregistered conveyance of an ear- 

lier date 

(2) Section 50 Act XX of 1866 does 
not vitiate titles acquired prior 
to that Act merely because® the in- 
struments are not registered 

(3) The of a ryotee. tenure in a 
talookdar's sheristah is not neces- 
sary under Section 27 Act X of 
1859 

(4) Where, on, allegation of fiure in a 
contract plaintiff suesg for posses- 
gion on the efooting th 
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REGIsTRATION—-( Continued). 


namah is amowrosee pottah : Herp, 

that the deed is a pottah, and 

under Clause 2 Section 17 Act XX. 

1866, an instrament whose regis- 

tration is compulsory, and which 

unregistered cannot hold its ground 
against a registered pottah . 177 

(5) An fnregistered contract of sale, 
though not absolutely needing 
to be admissible as evidence, can- 
not have priority over an authentic 
Instrument executed afterwards by 
the vendor and registered ee 
- (6) Priority of —— gives priority of title 
under Act XIX of 1843, only when 
the authenticity of the document 
is proved w» 215 
(7) Where two parties claim the same 
property under registered deeds of 
sale, plaintiff, whose purchase and 
are of anterior date, is entitled 
to a decree, and defendant cannot 
set up a parol sale against plaintift’s 
registered hobala ss 
(8) The of a bond for repaymen 
of money in which land is pledged 
as collateral security, is not com- 
pulsory under Section 13 Act XVI. 
1864 .. 252 
(9) Where a Registrar refuses to regis- 
ter a deed of sale under Section 
17 of Act XVI of 1864, the ap- 
plicant cannot sue the vendor to 
enforce , unless there is an gx- 
press contract to register aes 
(10) A suit does not lie to compel —— 
of a lease executed when there 
was no law making such —— ne- 
cessary ses 
(11) in a Collectors books is not of 
itself a proof of title ai 
(12) Where a zemindar takes rent from 
a party as holder of a tenure, he 
cannot ignore the position of the 
party, even though he has not been 
registered in tħe zemindar’s office. 
(13) The remedy for refusal to register 
an instrument’ is by a petition 
under Section 84 Act XX. 1866... 483 

See Construction (1) 
See Mortgage (4) 


Recuiation VUOI or 1859. 


Cuause 4, Section 13 See Deposit (1) 
Secrion 11. See Purchaser (1) 


RecuLaTion XI pf 1825. 


In Cl@use 4 Section 4, “ subject to 
the provisions stated in the first 
Clause of the present Section,” only 
applies to the owner’s rights in 
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313 


360 





393 


466 


relation to the Government. oe 
Regotation XIX of 1798. 
REGULATION XVII of 1806. ° 
*e ae sea Legal Representative. 
Ce r 


86 | 


REGULATION XXXLX oF 1793. 
See Lakheraj Title (1) 


REIMBURSEMENT. 

Where G, after purchasing a put- 
nee tenure sold in execution of 
a decree, saves the estate from 
being sold for arrears of rent 
which had accrued prior to his 
purchase, by paying the amount 
due, and S, who has in the mean- 
while appealed against the decree 
under which the land was sold, 
obtains a reversal of it, G may 
recover from S the amount paid to 
save the putnee from being sold.... 115 


RELINQUISHMENT OF TITLE. 
See Petition. 


REMAND. 

(1) Where, in a case decided on pure 
questions of fact, no point being 
left undetermined, the Judge in 
appeal endorses the opinion of the 
first Court without detailed rea- 
sons, the High Court will not -—— 
the case for the reasons 

(2) A Judge acts with strict propriety 
in remanding acase to a Court of 
first instance for the trial of an 
issue it was directed to try but 
did not see 

(3) The object of a —— is not to try 
the issues on the evidence already 
taken, but to take evidence for the 
datermination of the issues . 244 

(4) Where’a case is remanded for some 
special evidence, the Court receiv- 
ing the order of —— cannot take 
additional evidence sis 

(5) Where a rent case is remanded with 
a view to ascertain whether an 
ummulnamah produced by plaintiff 
is the same as a pottah filed in a 
survey case, and the Judge finding 
that it is the same, also finds that 
the pottah is not the one given to 
plaintiff to file, and reverses the 
decree for rent: Herp, that the 
additional finding is not opposed 
to the order of ——, and that the 
Judge has authority to award. 
damages withouf appeal on that 

oint P 

(6) Where a Lower Appellate Court 
having before it all the evidence in a 
case decides on a preliminary point, 
it cannot the case sim 

(7) An Appellate Court ought not to 
receive additional evidence not be- 
fore the Court of first instance 
without a special reason which 
should be recorded 0378 

(8) An Appellate Court ought not to send 
back a case for re-trial merely 
because the Lower Court has dis- 
posed of it on a preliminary point, 
unless evidence of fact has been 
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excluded essential to the rights of 
the parties 
(9) An order remanding a case for ad- 
ditional evidence, which has been 
tried by the Lower Court on its 
merits, is in opposition to the 
terms of Section 352 of the Civil 
Procedure Code 

(10) Where a suit for rent is dismisse 
by the Lower Court on the issue 
whether plaintiff's title to sue could 
be made out, the Lower Appellate 
Court is not competent to —— the 
.  ¢ase for trial on its merits ane 
(11) Where a Lower Appellate Court finds 
that a suit substantially under Sec- 
tion 230 Act VIII of 1859 is dismiss- 
ed on a point not arising under that 
Section, the case should be remand- 
ed for decision under that Section... 
(12) In a suit for enhancement of rent 
remanded to the Lower Appellate 
Court with the instruction that 
sufficient evidence had been pro- 
duced as presumption of uniform 
payment, the Judge may direct the 
first Court to hear further evidence 

upon the point i 
(13) After a case is closed in the Lower 
Court, the superior Court cannot 
it for re-trial on fresh evi- 
dence, on the ground that one of 
the issues was not tried, but must 
decide it itself under Section 353 
Act VIII of 1859 ý bes 
(14) Where a case is remanded for the 
trial of an issue not laid down by 
the Court which tried the case, the 
parties are entitled to give evi- 

dence on it 

See Objection (5) 


RE-MARRIAGE. 
See Act XV of 1856. 


Rent. 


(1) The tender of —— followed by a de- 
posit under Act VI (B. C.) o 
1862 is legal and sufficient g 
(2) A suit for -—- on account of a hold- 
ing let out fo several ryots, must 
embrace all sii 
(8) Ina suit on the part of the Durbun- 
gah Rajah for unpaid instalments of 
——, where defendant holds his 
zemindary under an agreement to 
pay his Government revenue into 
the Collectorate through the Rajah : 
Herp, that the rule applying to 
ordinary tenants paying month 
by month does not apply to the 
defendant ies 
(4) The plea of partition of the land 
set up by joint tenants in a suit 
for —— cannot avail if not shown 
to be recognized by the plaintiffs... 
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(5) A talookdar instituting a suit against a 
ryot for arrears of —— and eject- 
ment after the sale of his right and 
interest in the tenure in execution 
of a decree, ought to make the exe- 
cution purchaser a party to the 
suit Sine 

See Intervenor (3) ° 
See Notice. 
See Under-Tenure (1) 


REPRESENTATIVE. 


Where the widow of a judgment- 
creditor refuses to make her daugh- 
ters co-plaintiffs, she cannot recover 
their share 

See Cause of Action (9) 

See Execution (6) 

See Right of Suit (6) 

Res ApsupicaTa. 


(1) A Collector's refusal to assist under 
Section 25 Act X of 1859 is nota 
determination by acompetent Court 
in 3 former suit within the meaning 
of Section 2 Act VIII. 1859 .. 

(2) A Civil Court loses jurisdiction over 
a suit after a final decision, and can 
hold a new trial only when, under 
the Procedure Act, the first trial 
appears to have been unfair as 

(3) A suit once dismissed by a Court of 
competent jurisdiction cannot again 
be entertained by the Civil Court ... 

(4) Where, on a petition under Section 
84 Act XX of 1866, a competent 
Court has decided that defendant 
was entitled to have obtained regis- 
tration of a kobala, plaintiff can- 
not sue to have it declared ficti- 
tious and void as against himself ... 

(5) A possessing suit for lands for the 
possession of which plaintiff has 
already obtained a decree from de- 
fendants and others, is barred: 
plaintiff should resort to the pro- 
visions of Section 223 of the Pro- 
cedure Code ne 

(6) The bona fides of pottahs respecting 
which no issue was raised in former 
suits, cannot be fregarded as a 

(7) A suit to recover possession, as part 
of her own talook, of land which 
plaintiff bad claimed in a former 
suit as dowfeer reclaimed and occu- 
pied, is barred by Section 2 Act 
VIII of 1859 i 

(8) A former suit brought by H, R, L, 
and K, is not between tRe same 
parties as a subsequent one by O, 
R, and £Z; and not having been 
brought by parties under “whom 
the present plaintiffs claim, is not 
aii by Seétion 2 Acte VIII of 
185 ote 

(9) Where, in a suit for rept, an issue 
raised bẸ defendant as to an arrafige- 
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Res Apsupicata—( Continued ). 


ment for tenancy has been deter- 
mined adversely to him, he cannot 
in a new suit in the same Court set 
up the same arrangement oes 

See Act X of 1859 (3) 

See Estoppel (2) (3) (4) 

See Mesne Profits (5) 


ReEsuMPTION. 
When land is resumed ag invalid la- 
kheraj, the Government is not com- 

pelled to make a settlement with 

the ex-lakherajdar 


Resumption Decree. 

The ruling of the late -Sudder Court 
as to the final and conclusive cha- 
racter of a does not apply to 
what is subsequently done ad- 
ministratively by a settlement offi- 
cer 

See Minor (3) 


REVERSAL or DECREE. 
See Objeclion (5) 


REVERSLONER 
See Limitation (6) 
See Onus Probandi (4) (7) 
See Procedure (3) 
See Right of Suil (4) 
See Waste. 


REVIEW. 

(1) A difference between the High Court's 
construction of the law and that 
laid down in the decision admitging 
a case to —— is no excuse for de- 
lay beyond the prescribed time in 
the application for ais 

(2) Junior pleaders of the High Court 
should be cautious how they certi- 
fy for a in cases that have 
been in the hands of experienced 
members of the bar and pleaders... 

(3) An error on a point of law is a ground 
for a —— of judgment ee 

(4) Section 367 of the Code of Civil Pro- 
cedure authorizes s in respect, 
to decrees and orders which are 
not decrees 53 

(5) Where a Lower Appellate Court, 
after affirming a decree to set aside 
an execution-sale of the right and 
title of ajudgment-debtor in cer- 
tain property, reviews its own 
judgment, the circumstance of the 

being heard in the absenee of 
the plaintiff is not an irregularity to 

be complained of sf 

(6) Wheft a Lower Court granting a 
—— re-opens the original case, 

takes fresh evidence, and upholds its 
fermer decision, an appeal will lie ... 

(7) Where an application for of the 
. judgment of. a° Divisional Court 
which turned on the, construction 

of a “ep” is rejected, and a Full 

* Bench in appeal jeuts & construction 
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Review—( Continued ). i 


on a similar “deep”, the second 
application for should be made 
within 90 days of the Full Court's 
decision A 
(8) A Judge ought not to admit a to 

receive fresh evidence, unless that 
evidence was not known to the 
applicant or could not be obtained 
at the original trial 

See Ex-porte Decree (2) 

See Jurisdiction (35) 

See Limitation (32) 

See Res Adjudicata (2) 

Revivar or Soir. 
See Ex-parte Decree (1) 


RIGHT OF APPEAL. 
(1) A defendant disclaiming right or 
interest in the land in a suit is not 

thereby deprived of the , if 
judgment is given against him with 

costs a 

(2) The purchaser of a decree has a 
even though not a party to 
the suit bad 

(3) Section 365 Act VIII of 1859 gives 
, from an order of a Civil Court 
fining a person for avoiding a sum- 
mons as a witness 


RIGET oF CULTIVATORS. 
Where the produce of land cultivat- 

ed by plaintiff is taken away, he 

cannot recover value unless he has 

a right as against defendant to 

occupy the land, or is led by de- 

fendant to suppose so, or cultivates 

with defendant’s knowledge 


| RIGHT of Occupancy. 

(1) A ryot by merely sub-letting his 
land does not transfer, nor does his 
sub-lessce thereby gain, any 

(2) A ryot with can be ejected in 
execution of a decree under the 
Rent Law side 

(3) Adverse holding for 12 years gives 
tenant —— against his predecessor, 
even though the latter’s absence 
was involuntary in consequence of 
transportation aes 

(4) In a suit to recover possession of 
land alleged to beve been held for 
more than 12 years under a mokur- 
ruree lease which defeudant failed 
to prove, the Court ought to find 
out the nature of the occupancy, 
and how long it has subsisted ... 

See Mokurruree Lease. 


RIGET or PossEssion. 
See Shareholder. ° 


RIGHT OF PURCHASE. e 
Tbe purchaser of the rights and in- 
terests of a mortgager at a sale in 
execution of a decree buys them as 

they stood at the time of hypothe- 

cation, not at the time of sale 
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RıcaT or SUI. 


(1) Where certain lands belonging to G, 
after being included in a suit in 
which he was made a defendant, 
are released from tħe claim, and 
plaintiff, who obtains a decree 
against the other defendants, has 
G’s lands measured as part of the 
decreed lands, G@ must be consi- 
dered as a stranger, and permitted 
to bring an action to establish his 
title di 

A benameedar has no in a Civil 
Court for property in which he has 
no beneficial interest pi 

A suit will not lie against a jagheer- 
dar holding a service-tenure, on 
account of arrears of rent unpaid 
by his predecessor ui 

Those whose rights are inchoate and 
remote cannot sue to set aside im- 
proper alienations by a widow  ». 

Where a third party is recognized 
as joint-proprietor of an estate, 
plaintiff is not entitled to sue for 
the whole rent in his own name 

Where the widow of one of three 
‘judgment-creditors fails to be made 
a party to the original suit under 
Section 73 Act VILL 1859, she can 
sue for her share of the money 
received under the decree aie 

An obligation created by a kubooleut 
from a tenant to two parties jointly, 
can only be enforced by a suit by 
those parties jointly : std 

(8) A suit for a kubooleut cannot be main- 
tained where there is no evidence 
that defendant agreed to hold the 
land or paid rent to plaintiff 

Two landlords jointly appointing an 
agent for the collection of rents, 
can sue him separately under Sec- 
tion 24 Act X of 1859, making the 
one not suing a defendant 

See Act X of 1859 (2) 

See Assignment of Debt. 

See Enhancement (8) 

See Lease (2) 

See Minor (1) 

See Receiver of High Court. 

See Registration (10) 





(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(9) 


Ricut or Way. 


(1) User during previous ownership is 
no evidence of a —— which re- 
lates to the land of another 

(2) A plaintiffs claim to have a house 

pulled down which was erected 

seven years before, on a path where- 
by he and others were accustomed 
* to go across defendant’s land, is 
unreasonable, and such as no Court 

of equity or good conscience should 
enforce . ave 

{3) A.——- may be created by use for 
many successive years, even though 
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(4) Where the enjoyment of a path-wa 
across plaintiff's land has covered 
a period considerably more than 
12 years, defendant has a ag 
against the owner 
See User. ° 


S. 





SALE. 


(1) A —~ duly registered under Act 
XX of 1866 does not prevail against 
the title acquired by a purchaser 
under an unregistered deed dating 
before the new Registration Law ... 

(2) Where a decree held by judgment- 
debtors against a third party, after 
being sold by them to plaintiffs, is 
attachéd and sold in execution of the 
decree against them: HELD, that 
no damage is done to the plaintiffs, 
as at time of the second sale the 
judgment-debtors had no rights or 
interest in the decree, and the auc- 
tion-purchaser took nothing m 

(3) The purchaser of an estate sold in 
execution of a simple money-decree 
only buys the right and interest 
of the debtor, and, where the estate 
is burdened with debt, buys sub- 
ject to that lien ag 

(4) A bona Jide under a decree is 
binding, notwithstanding the decree 
may be set aside on review v: 

(5) A party selling land may refuse to 
give delivery till consideration is 

aid; but having given delivery, he 
cannot retake it, and pay himself 
out of the usufruct sis 

(6) Rents collected, and manufactured 
indigo, taken away before the date 
of purchase of the rights and 
interests of certain parties in an 
indigo concern, cannot form part 
of the stores and assets sold to 
plaintiff, unless the had been 
as from some date prior to the date 
of purchase 7 

(7) Where property claimed by defendant 
as purchased by him at an auction- 
sale is proved to have been fraudu- 
lently obtained with intent to de- 
fraud the plaintiff, the purcha ser’s 
title is invalid as against the plaint- 
iff os 

(8) The purchaser at a —— in emecutio 
of the rights and interests of a 
judgment-debtor, takes the land 
to which they relate subjett to 
existing mortgages and leases... 

(9) Where plaintiff’sancestor haying pur; 
chased in execution the right, title, 
&e., of K, and finding phat, antece- 
dently fo thesale, the right, 
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Ricut or Waxy—( Continued ). 
such use is limited to one parti- 
cular season of the year we 863 
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&c., had béen attached in execution 
ofa decree against D, (R’s uncle 
and father of the two other defend- 
ants), prevents the sule by paying 
n in the amount due: HELD, that as 

R was not legally bound to pay 
the amount due under the decree 
against D, and the payment was 
voluntary, plaintif could not re- 
cover 

See Act XXXII of 1860. 

See Attachment (1) 

See Guardian (1) (2) 

See Legal Necessity. 

See Mahomedan Law (5) 

See Mortgage (1) (3) 

See Purchaser (2) 


SALVAGE. 
See Jurisdiction (10) 


SEBAYET. 
See Evidence (8) (9) 


SECURITY. 
See Decree (4) 


SELF-ÅCQUISITION. 
See Ancestral Property. 
See Hindoo Law (1) 
See Joint Hindoo Family (3) 


SERVICE- TENURE. 
In a suit to obtain khas possession of 
lands held by defendants upon a 
, and alienated by them with- 
out the acquiesence of the grantor: 
Hep, that the defendants have'toi- 
feited their rights to hold the land 
at all 
See Right of Suit (3) 
SETTLEMENT. i 
When a temporary —— expires, the 
proprietor may claim as of right 
from the Government a permanent 
of the land, unless by his own 
conduct he has forfeited the right 
See Limitation (21) 
See Minor (3) 
See Resumption. 
See Resumption Decree. 


SHARE, 
See Loan. 
See Possession (3) 


SHAREHOLDER. 

The dates at which title and right to 
possession of any other accrue 
as agaipst a who, after re- 
sumption, is the only one who ap- 
pears and settles with Government 
in behalf of himself and certain co- 
sharers Boe 














SHIKMEE TENURE. 
* See Enhancement (6) 


SIGNATURE. 
> tes, See Act Liv of 1959 (3) 
> se 
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SMALL Cause Court. 
The s included in Act XX of 





1865 were those established under 
Act XI of 1865; and Mofussil 
Pleaders are not, as such, entitled to 








practise in the —— at Calcutta ... 82 
See Jurisdiction (15) (40) 
SociaL AGREEMENT. 
See Jurisdiction (39) 
SPECIAL APPEAL, 
(1) Difference of view between a Court 
of first instance and a Lower Ap- 
pellate Court as to the reasonable- 
ness of the grounds of a charge on 
account of which damages are sued 
for, is not a subject act for —— ... 164 
(2) A——-lies from an ez-perie decision 
passed by an Appellate Court in 
recular appeal vee 450 
See Amendment (3X 
See Damages (1) 
See Evidence (5) 
See Ex-parte Decree (2) 
See Limitation (31) 
See Procedure (3) (7) 
SPECIFIC PERFORMANCE. 
See Breach of Contract. 
STAMP. 
Where defendants object that a plaint 
is undervalued, and a supplement- 
al plaint with the required ig 
put in and received, the irregulari- 
ty does not affect the merits of 
the case, or call for a reversal of 
the ‘Moonsiff’s decision vee 286 
See Procedure (13) (14) 
STRIDHUN. 
(1) Sowdaik —— created by the husband 
descends, not to his heirs, but to 
the heirs of his wife .. 139 
(2) A woman's separate property once 
devolving as upon an heir, no 
longer devolves as such we. 488 
See Hindoo Law (4) 
SUBSTITUTION. 
See Limitation (29) 
SUCCESSION. 
See Dis-appearance of a Hindoo. 
SUMMONS. i . 
A —— cannot be sent by post to any 
place to which letters are not regis- 
tered by a Post Office in India ,.. 349 


See Foreign Territory. 
Survey Awarp. 

See Limitation (9) (10) (18) 
Survey Mar. © 

See Evidence (31) (37) (38) 
SURVEY PROCEEDINGS. - 


A general acceptance by the Collector 
of —— as correct, is enough to 
make a survey demarcation effective 336 
See Purtition (2) 
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T 
TEHSILDAR. 


A — is not a “servant” within the 
meaning of Clause 2 Section 1 Act 
ALY of 1859 


TENANT. 


{1) 4 —— holding land for a term and 
under-letting it, parts with his own 
interest to the extent of the inter- 
est created by the under-lense, and 
cannot determine the interest of his 
under——— by surrendering his own 
term ees 

(2) A party wishing to make known to a 
zemindar his rights to a tenure of 
which the zemindar refuses to take 
rent from him, should give distinct 
notice of the interest which he 
claims 

See Kubooleut (4) 

` See Mowrusseedar, 
See Possession (7) 
See Registration (12) 


ete 


tb.: 


TITLE. 


Where in a suit to establish right to, 
and recover possession of, an nu- 
cestral ghatwalee mehal, plaintiff 
fails to prove possession and ouster, 
she is entitled to go into the ques- 
tion of —— r ii 

See Abatement (1) 

See Accretion (2) 

See Coufirmation of Title. 

See Evidence (9) 

See Mahomedan Law (5) 

See Possession (4) (6) 

See Procedure (8) 

See Purchaser (2) 

See Registration (11) 

See Shareholder. 


TRANSLATIONS. 
See Evidence (23) 


TRANSPORTATION. 

See Right of Occupancy (3) 
TREES. 
See Lease (4) 


TRESPASSER. 

See Kubooleui (4) 
‘T'RusT. 

o See Limitation (18) 

TRUSTEE. 

See Procedure (3) 
TULLUBANA. 

See Execution (8) 
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UNDER- TENURE. 


(1) The suspension of payment of rent, 
whilst in the hands of the former 
proprietor, on account of an ——~ 
with fixed rent, does not gffect the 
rights of his successor or the fixity 
of the rent 

(2) Shareholders with a tenant are prima- 
rily liable with him to the zemin- 
dar, who is not bound to recog- 
nize their holding as separate ; lus 
taking rent from them not amaunt- 
ing to a recognition under Section 
16 Act VIIL. 1865 of the Bengal 
Code oe 

Unirorm PAYMENT. 


‘(1) To establish —— for 20 years, evi- 
dence must go back that distance 
at least, and be reasonably conclu- 
sive rei 


User. 
Query.— Ought a Court to infer from 
—— alone that aright of way hus 
been conferred by the owner on the 
person exercising the —— ? 
See Right of Way (1) (3) (4) 
Usurruct. 
See Morigage (5) 


y. 
VAKEED. 


The principle regulating the relation 

of client and attorney applies 
equally to the relation of —— and 
c 


ient 


VALUATION OF SUIT. 
See Procedure (9) 
See Stamp. 


VERIFICATION. 
See Procedure (6) 


VICINAGE. 
See Pre-emption (4) 


W. 


WASTE. 

Where —— is proved against a wi- 
dow, a reversioner should not be 
putin possession, but a manager 
(who may be the reversioner) ap- 
pointed è 


Ola 3 
See Hindoo Widow (1) œ 
Wre, 
See Jurisdiction (29) 
Wur, : 
Where a — executed and register- 
ed by the gllesed testator is in- 
officious, it is essential to enquire 
into the oe of the ex- 
ecutiongand repistrati@h bine 
See Monomeln Lau (8) \ gue 
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WITHDRAWAL or OLAM. Wirness—( Continued ). 
A plaintiff may withdraw his claim at i ‘ : 

any time between the institution of testimony 18 necessary before its 
the suit and the decree. The truth can be established re 469 
Court should then confine itself to See Evidence (20) 
the question of costs .. 373 See Procedure (4) (16) 

Witness. | Wuar. 

(1) The general duties of the Lower Courts See Arbitration. 


with respect to the examination of 

———es pointed out ... 280 Z. 
(2) The credibility of ——es is a matter 

for the Court of first instance and 


: .| ZUR-I-PESHGEE LEASE. 
the Court hearing a regular appeal, 


and the decision of these Courts A decree-holder paying the debt. 
cannot be set aside by the High | due by his judgment-debtor to the 
Court . 365 zur-i-peshgeedar in possession, and 
(3) A party calling a —— on his behalf is realizing the rents, cannot demand 
not bound byhis evidence ; but if wassilat from the judgment-debtor 
such evidence is at variance with for the same period 
the truth of his case, the clearest ` See Limitation (16) s 390 
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(FULL BENCH RULINGS).. 
pe A - B. 
i ABATEMENT. l BUTWARA. 


Where in a former suit, plaintiff, a 
putneedar, sued his zemindar for 
—— of rent and for a refund of -*! 
consideration-money and rents paid 
by him for 3 years, it was held that 
a suit for a refund of rent for 3 
subsequent years was not barred 
under Section 7 Act VIII of 1859... 41 

See Jurisdiction. 


‘Acr XL or 1858, 
- See Minority. 
Act VIII oF 1859. 


“Section 7. See Abatement. 

# Section 21. See- Purdanusheen Women. 
‘Section 243. See Appeal (1) 
Section 284. See Execution (8) . À 
Section 347. See Appeal (2) 


Acr X or 1859. oo. , 
"Section 13 is applicable not merely 
to ryots having a right of occupan- 
cy, .but to all under-tenants and 


A — was decreed by the Civil 


Court which made provision in its 
decree for the payment of the ex- 
penses of partition by certain co- 
sharers indicated. On proceedings 
taken before the Collector in pur- 


‘suance of the decree, he called 


upon certain co-sharers (not being 
those who were by the Civil Court 
ordered, to pay the expenses) to 
pay the expenses (Ameen’s fees) 
remaining due; and on failure by 
such co-sharers to comply with this 
direction, the Collector put up 


’ their share for sale as for an arrear 


of Government revenue. The tco- 
sharers whose share was sold, with- 
out making an appeal to the Com- 
missioner of Revenue under Section 
33 Act XI of 1859, brought a suit 
to set aside the sale and to recover 


ethe’ property, alleging that there 


was nothing due which was recover- 
able as an arrear of Government 
revenue, and that the provisions 


ryots we 3d of the Act did not apply to the 
Section 13, See Enhancement. case. 
Section 78., See Lease. Hern, that the suit would lie, and 
Act XI or 1859. was cognizable by the Civil Court... 66 
: Section 38. See Butwara. c 
Acrt XXIII or 1861. ConTRACT. 
Section 11. See Appeal (1) - See Registration. 
Act XX or 1866.. a = 
E Section 84. See Registration. DECREE. B 
APPEAL | ne g A party taking by assignment a —— 
(1) Held by the maprity (L. S- Jackson, obtamed by. A against B takes 
`J., dissenting ), that under Section 11 it subject to a set-off on account of 
‘of Act XXIII of 1861, an —— lies a cross-decree in the same Court 
from an order passed under Section obtained by B against A wa 32 
243. of Act VIIL of 1859, giving 
the judgment-debtor time to raise E. à 
the amount of debt due under the 
decree against him .. 8 | ENHANCEMENT. : 
(2) No ——— lies against an order reject-° A landlord cannot recover rent at an 
ing an application for the re-ad- - enhanced rate from a ryot who has 
. mission of an —-— under Section a not a right of occupancy, unless 
347 Act VIII of 1859 ws 39 he proves the existence and the 
; am reasonableness of the grounds stated 
ARREST. in his nofice served under Section - Í 
‘See Purdanusheen Women, 13 Act X of 859 oan BH c 
+ x 7 f h Q es” 
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EVIDENCE. 
See Registration. 


EZECUTION. 


(1) A judgment- creditor obtained a des 
cree on the 31st August 1859, and’ 


took out proceedings in the following 
order of time:—/jirst, on the 20th 


Afigust 1861, when an effectual ' 


_ notice was served on the judgment- 
debtor ; secondly, on the 13th Sep- 
tember 1865, when a similar notice 
was served ; and thirdly, on the 13th 
of August 1866, when application 


was made to arrest. the person of ° 


the judgment-debtor : 
Lexy, that as the execution of the 


decree was barred by limitation - 


. when the application after 13th 
September 1865 was made, the last 
application on the 18th August 1866 
was within the terms of Section 20 


- Act XIV of 1859 -- eer 
. (2) When a decree is, under Section 28 


and, the following Sections of Act 
VIII cf 1859, transmitted from one - 


Court tọ another Court, for execu- 
tion, the Court to which the decree 

. is transmitted has jurisdiction to 
determine whether or not execution 
of the decree is: barred under’ Act 
XIV of 1859 ` ssi 
(3) Where a decree of one Court has been 
transmitted, under Section 284 
et seq. of Act VIII of 1859 to 
another Court for , and when 
that Court has struck off for default 
the first proceedings in ——- of the 





_ judgment-creditor, the Court to . 


which the decree has been trans- 
' mitted has jurisdiction to allow the 

proceedings to be revived “ 
See Appeal (1) f 


FORECLOSURE. 
See Mortgage. 
G. 


GOMASHTA'’S SUNNUD. 


A sunnud which authorizes a gomash- 
ta to attach rents and to sue for 


him to collect and sue for rents, 
it must bear a four rupee stamp 
under Article 43 Schedule A Act 
X of 1862 


H. 


.e . d 
Hicu Court's CHARTER. ` 


Ta o — Section 39. See Prgcticê 
~ ° ; 


ee 
Ce e 
ed ao © 


them must be stamped: ifa gene-. 
ral power of attorney authorizing 





Hinnoo Law. 


(1) Inthe absence of nearer relations, a 
man may be heir to his mother's 
brother as regards property subject 
to the Mitakshara i ksa 

HELD, Pa a the judgment T 

. pealed from, that, according to the 
law in Lower Bengal, the widow of 
a son who left no property cannot 
compel her father-in-law to make 
her a pecuniary allowance.in lieu of 
maintenance if she refuses to reside 
in his house as a member of his 
family 


(2) 


sh J. 
JURISDICTION. ` E 

` A suit brought not simply for an abate- 
l ment of rent, but also for a specific 
‘performance of a contract to refund, 
under certain conditions, excess 
ofrent and of consideration-money, 
is not a suit for abatement of rent 
within the meaning of Act X of 
1859, and the Civil Court’ has —— 
to try such a suit, ‘mixed up as it 
is with a claim for a refund of excess 
- of consideration-money ` aoe 


K: 


10 KUBOOLEVT. 


46 


39 





(1) Where a landlord sues to obtain from 
his ryot a ——~ at a given rate of 

, renf, and the Court finds that that 

rate exceeds the rate which, in the 
judgment of the Court upon the 
evidence before it, would be fair 

“and equitable, the plaintiff is not 
entitled to a decree for a —— at 

the lower raté, but his suit should 

be entirely dismissed. ae 

(2) If, in a similar: case, the plaint men- 
tions no date for the commence- 

ment of the ——, the plaint does 

not disclose a sufficient cause of’ 
action and. ought to -be returned. 

The Court, may, “however. supply 

the omission by specifying in its’ 
decree the time from which the 


—— ought to commence arr 
Le 
LEASE. 
(1) Herp, that ina suit for the. cancel- 
ment of a —— on account of a 


breach of its conditions, the breach 
complained of consisting in the non- 
payment of rent for a particular 
period specified in the s thi 
lessee is entitled to avail himself o 
the proviso in Section 78 Act X-of 
` 1859, that Section applying‘ to ad? 
` suits for the ejectment of a ryot or 
for cancelment of — for non- 
payment of rent "ane 
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LIMITATION. Privy Counci APPEAL. ` 
See Execution (1) (2) See Practice. 
M. PURDANUSHEEN WOMEN. 
MAINTENANCE. . F 
; ——, 0r women who, according to the 
See Hindoo Law (2) usage of the country, ought not 
MINORITY. i : 


ordinarily to be `compelled jo ap- 
pear in public, are not exempt from 
arrest and imprisonment in exe- 


Every person (not being a European 
.. British subject) who has not attain- 


ed the age of 18 years is a minor 
for the purposes of Act XL of 1858, 





cution of decrees either by Section 


21 Act VIII of 1859, or under ` 





even though proceedings. are not any other rule of law. we 21 
taken in the Civil Court for the 
care of his person or the protection 
of his property. _ If lie is a proprie- R. 
tor of an estate paying Sab done 
‘direct to Government, and has been 
taken under the protection of the RectsTRATION, 
Court of Wards, he is still a minor A suit was brought to establish the 
up to the age of 18 years. (Section plaintiffs right to certain lands 
2 Regulation XXVI of 1793.) ... 36 alleged to have been purchased by 
MORTGAGE. l him. A written kobala, or bill of 
~ The period of one year allowed by sale, had been executed; but it was 
Section 8 Regulation XVII of 1806 refused registry, because the defend- 
to a mortgagor to deposit the amount ` antappeared at the Registry Office 
of the debt before the ——~ can and declared that the contract had 
be finally foreclosed, is to be reck- not been completed. The plaintiff 
oned from the date of the service claimed to prove the contract of 
` upon him of the notice to redeem; ‘sale by oral evidence, and sued for 
and not from the date of the issue possession of the property covered 
of such notice ae 27 by the contract. 
a: “a . Hert by the majority (Mitter, J., dis- 
co. we senting ), that .the suit could not be 
Pusint, - . @naintaiued so long as the kobala 
See Kubooleut. remained unregistered ; and that 
- PRACTICE. secondary evidénce of its contents 
(1) Hero (ZL. S. Jackson, J., dubitante ); was not admissible; and that the 
thatan order made by the High plaintiff should have taken steps to 
Court on an application to review its establish his rights to have the writ- 
judgment.in a case of appeal to the en contract registered under the 
Privy Council previously heard, is provisions of Section 84 of the Re- 
.not an order made on appeal within gistration Act XX of 1866 va 5I 
the terms of Clause 39 of the 
cous Charter, so as to enable the Review. 
ourt to admit an appeal against . 
ae order to Her Maty in Couns See Practice. 
cil. wo I : -> 
(2) Hexp, nem..con., that in acase where. R: 
an appeal to the Privy Council STAMP., 
a Fe admitted against a re- i 
ular decree made in appeal, such _ i ; 
a as appeal fox YR- See Gomashta’s Suinnud. 
view of the judgment, and the order. SA l 
of the Court thereon ought not to SuccEsston, 
form part of the records to be. i 
transmitted to England ove 00, See Hindoo Law (1) 
a d ° 
ee es x 
E 
d : ° es 
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(CRIMINAL RULINGS). 
Act XLV. or 1860. 
A. Section 29. 
ABETMEMT oF FORGERY. Section 87. 
Where a prisoner, who appealed to Section 59. 
the Commissioner from an order of Section 79. 
an Assessor under Act XXI of Section 94. 


1867, filed stamp paper for a copy 

of the Assessor's decision after the 
period of appeal had elapsed, but 
on appeal averred that he filed the 
stamp paper before the time for 
appealing had elapsed, and fraud- 
ulently obtained a certificate to 
. that effect, which was antedated, it 


was held that he was guilty of hav- | 


ing abetted the commission of for- 

gery of a document within Section 
463 and Clause 1 Section 464 of the 
Penal Code cae 


ACCOMPLICE. 


The High Court refused to interfere 
with the reception by the Sessions 
Judge of the uncorroborated evl- 
- dence of an 





ACCUSED PERSON. 


The words “ accused person” in Sec- 
tion 436 do not apply to a party 


who has been convicted by the. 


Magistrate under Section 411, from 
whose sentence there is no appeal 


ACQUITTAL. 
See High Court (1) 


-Act DONE BY THREATS. 
To obtain the benefit of the excep- 
tion allowed by Section 94 of the 
Penal Code, it must be shewn that 
the prisoners were compelled to 
act as they did from apprehension 
that instant death would be the 
consequence of a refusal: ene 


Acr If or 1855. 


23 


63 


16 


48 


Section 24. See Privileged Communica- 


tion. 
Act III or 1857. See Mischief (1) 
AcrgVIIE or 1859. 


Section 24, See Fabricating False Docu- 


ment (1) 
Act -X oF 1859. 


Section 145. See Fraudulent Removal of 


- Property. 


Section 104.. 


105, 
147. 
148. 
174. 


Section 
Section 
Section 
Section 


179. 
192. 


Section 
Section 


193. 
206. 


Section 
Section 


258. 


300, 
300, 


Section 
Section 
Section 
Action 300, 
314. 
317. 
324. 
339. 
341. 
361. 
363. 
376. 
378. 
403. 


Section 
Section. 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


Section 408. 


411. 
425. 
436. 
463. 
463. 


Section 
Section 
Section 
Section 
Section 


Section 464, 


Section 469. 


Section 511. 


Act XXV oF 1861. 
Chapter XLV. 


Chapter X°V, 








See Fabricating False Do- 
cument (2) 

See Punishment (1) 

See Punishment (1) 

See Police Officer (1) 

See Act done by Threats. 

See Breach of the Peace 


Sigua. See Murder (1) 
See Breach of the Peace (4) 
See Sentence. 
See Jurisdiction (1).° See 
Publie Servant. 
See Bail Bond. 
See Fabricating False Do- 
cument (1) 
See False Eevidence (1) 
See Fraudulent Removal of 
Property.- 
See Punishment (2) 
Clause 4, See Murder (4) 
Exception 1. See Murder 
2 
Exception 2. See Murder 
1) 
See TAM (4) 
See Murder (3) 
See Sentence. 
See Police Officer (2) 
See Wrongful Restraint. 
See Kidnapping. 
See Kidnapping. 
See Punishment (1) 
See Wrongful Restraint. 
See Criminal Misappro- 
priation. 
See Criminal Breach of 
Trust. 
See Accused Person. 
See Mischief. 
See: ‘Accused Person, 
See Abetment of Forgery. 
See Fabricating Faise Do- 
cument (2) 


Clause 1. See Abeimeni of 
Forgery. 

See Fabricating False Do- 
ment (3) 

See Punishment (1) 

See Procedure “(4) See 

« Fine ( 2), See Police 


Enqúiry ° (1) 


See Fine (2). See Proce- 
agire (2) ( -. a’ 
: R 
e a? 
e e ned 
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Chapter XXII. See Breach of the Peace 
4 


Section 44. See Compensation. 
Section 62. See Breach of the Peace 
See Nuisance (3) (5) 
Section 67. See Complaint (1) (2) See 
High Court (2) 
Section 68. See Jurisdiction (1) 
Section 100,. Clause 5. See Police Offi- 
cer (1 
Section 163. See Punishment_(2) 
Section 169. See Procedure (3) 
Section 170. See Civil Court (1) 
Section 212. See Bail. . 
Section 219. See Bail Bond. 
Section 226. See Commitment (1) 
Section 250. See Charge. 
Section 262. See Procedure (6) 
Section 265. See Complaint (2) 
Section 266. See Complaint (2) 
Section 270. See Fine (2) 
Section 277. See Jurisdiction (4) 
Section 282. See Bond. See Breach of 
the Peace (2) See 
Police Officer (2) 
Section 291. See Breach of the Peace 
2) 
Section 308. See Nuisance (1) (2) (4) (5) 
Section 818. See Breach of the Peace | Bonn. 
l l 
Section 318. See Land Disputes. 
Section 371. See Dying Declaration. 
Section 403. See Charge. 
Section 420. See Full Bench Rulings (3) 
Section 434. See Commitment $2) 
See High Court (2) 
See Procedure (8) 
Section 435. See Commitment (1) 


Acr XX or 1866. 


See Jurisdiction (2) (3) 
See Registration Act (1) 


ANTEDATING A DOCUMENT. 


See Abetment of Forgery. 
APPEAL. 


41] 


ARREST WITHOUT WARRANT, 
See Police Officer (1) 


ASSESSORS. 

See Full Bench Rulings (1) 
ATTEMPT TO COMMIT RAPE. 

See Punishment (1) 


B. 


Bap CHARACTER (Previous). 
See Jury (5) 


Bait. 
—— under Section 212 of the Cri- 
minal Procedure Code can be de- 
manded only in cases where further 
enquiry is pending and the accused 
has not been discharged ons 


Bait-Bonp. i 
There is nothing in Section 219, Code 

of Criminal Procedure, which pre- 

vents an accused person who has 
forfeited his —— by default of ap- 
pearance, from being proceeded 

against under Section 179 of the 

Penal Code, notwithstanding that 

his surety has paid the penalty 
mentioned in the recognizance 


A summons under Section 282 of the 
Code of Criminal Procedure to 
show cause why the person sum- 
moned should not enter into a 
to keep the peace can legally issue 
on information, if it be: credible, 
contained in a ease which was 
brought against the’ person sum- 
moned for illegal assembly, of 
which he was acquitted. The order 
directing that the defendant should 
enter into the ——- cannot,’ how- 

_ ever, -be made until the Magistrate 
has taken fresh evidence, properly 
given, on the appearance of tke 
accused before him (or of his 
agent), and before he has adjudicat- 





Having regard to Sections 46 and 


of the Code of Criminal Procedure, 
it was held that where the sentences 
passed on an accused by a Magistrate 
are awarded for separate offences 
committed on different occasions, 
there is no —— to the Sessions 
Judge by reasons of the two sen- 
tences, each of which was within a 
limit of one month, having been 
passed ate the sawe time and being 
together in excess of that limit... 


See Aecused Person. ` 


APrrROoVER. 


Thè corroboration of the evidence of 


an —— should arise from otber evi- 
dence relative to facts which impli- 
cate the prisoner in the same way as 
the storg of the — does. 


, Sete Jury (3) 
e-¢ 


ee i 


ed judicially on such evidence 
that it is necessary for the preserv- 
ation of the peace that a —— 
should be taken eo 


BREACH or THE PEACE. 
(1) Itis uot necessary that an order 


issued by a Magistrate under Sec- 
tion 62 of the Code of Criwinal 
Procedure, whereby a was pre- 
vented, should be supplemented by 
a proceeding under Section 318 
of the same Code si 





(2) A Magistrate may, under Section 29 


of the Code of Criminal Procedure 

cancel an order passed by him un- 
der Section 282 of that Code, sum- 
moning a person to show cause 
why he should not enter into a 


bond to keep the peace Te 
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"BREACH OF THE Prace—( Coniinued ). 
(3) ‘A report of an Inspector of Police and 


the evidence given by the same In- 
spector are not sufficient to justify 
an order binding a person to keep 
the peace 


(4) In investigating a case of dispute as to 


Jand between two parties under 
Chapter XXII of the Code of 
Criminal Procedure, a Magistrate 
found that one party was in posses- 
sion; but there being a charge 
against both parties of rioting under 
Section 147 of the Penal Code, he 
punished both parties. Herp, that 
the party in possession were pro- 
tected by Section 104 of Penal 
Code in maintaining their pos- 
session, and the punishment indict- 
ed on them was accordingly remit- 
ted See Bond. 


See Police Officer (2) 
See Procedure (7) 


C. 


CANCELWENT or ORDER BY MAGISTRATE. 


See Breach of the Peace (2) 


CATTLE TRESPASS, 


See Mischief. 


CHARACTER OF ACCUSED. 


See Jury (4) 


CHARGE. 


Where a Deputy Magistrate did not 





draw up a in accordance with 
Section 250 of the Code of Criminal 
Procedure, but gave the aceused 
clearly to understand the nature 
of the charges made against them, 
the irregularity was held to fall 
within Section 403 of that Code 


See false Evidence (1) 
See Jurisdiction (2) 
See Registration Act. 


CIVIL ÅCTION. 


a 


A charge properly laid under the Pe- 


nal Code should be investigated, 
even ifthe case be one in which a 
—— will lie gsi 


CIvIL Court. 
(1) Section 170, Code of Criminal Proce- 


(2) 


dure, refers only to cases where a 
forged document has been put in 
evidence in a Civil or Criminal 
Court: in other cases, a Magistrate 
is competent proprio motu to en- 
quire into allegations of forgery, 
and no sanction under Section 170, 
Code of Criminal Procedure is ne- 
cessary ais 
he in giving permission to 
prosecute under Sections 169 and 
170, Code of Criminal Procedure, 
should, ina case of forgery, state 
distinctly what the document is for 
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64 
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Civit Court—( Continued). 


which a prasecution is to be enter- 
tained. The particular act or acts 
of forgery, and, in a case of perjury, 
the particular words which consti- 
tute the perjury, should be 'speci- 
fied 


See Fraudulent Removal of Praperty. 
See Procedure (3) 


COMMITMENT., l 
(1) The power of —— given to a Court 


of Sessions by Section 435, Code 
of Criminal Procedure, must be 
exercised judicially upon the eyi- 
dence before the Court, and such 
Court ought not to order a —— 
unless the evidence appear to it 
sufficient for a conviction within 
the terms of Section 226. Where 
such discretion has been exercised, 
the High Court cannot enquire into 
the evidence, to see if it justifies 
the exercise of the discretion 


(2) A Sessions Judge cannot alter a —— 


in a case which falls within the cog- 
nizance of a Magistrate, even though 
the Sessions Judge thinks the eyi- 
dence proves that the accused was 
guilty of an offence beyond the Ma- 
gistrate’s cognizance. The High 
Court refused io interfere under Sec- 
tion 434, Code of Criminal Proce- 
dure, on a reference in which the Ses- 
sions Judge ordered a —— in such a 
cee, although they considered that 
there was evidence to prove that 
the offence was one triable by the 
Court of Sessions 


COMPENSATION. 
-— under Section 44 of the Code 


of Criminal Procedure cannot be 
awarded to any one, excepting the 
person who has directly suifered 
by the offence. It cannot be given 
to the heirs of a person who has 
been killed 


COMPLAINT. 


See Jurisdiction (2) 
See High Court (2)- e i 
See Procedure (4) 


(1) A Magistrate has a discretion under 


Section 67 of the Criminal Proce- 
dure Code to dismiss a — at 
once, and is under no obligation to 
go further 


(2) A Magistrate may dismiss a —— 


under the provisions of Section 67 
of the Code of Criminal Procedure, 
before issuing a summons for the at~ 
tendance of the accused ; but when 
all the parties are in attendance, he 
is bound to follow the procedure 
Jaiddown in Sections 265 and 266, 
and cannot dismiss the —— with- 
out hearing the &vidence  - 
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CONFESSION. 
The confessions of a prisoner in one 

case in which he was convicted, 

cannot be used against him in an- 

other case, unless they are deposed 

to on oath, either by the person who 

took them down or by some one 

else who heard them 


CONTEMPT OF COURT. 
See Punishment (2) 


CREDIBLE INFORMATION. 
See Bond. 
See Police Officer (2) 


CamiunaL Breaca or Trust. 

A servant who receives money for a 
specific purpose, and does not use it 
for that purpose ; and on being called 
on to account for the money, falsely 
says that he used it for that purpose, 
is guilty of —— under Section 408 
of the Penal Code 


CRININAL MisarPRoPRIATION. 
To bring a prisoner within Section 
403 of the Penal Code, there must 
be actual conversion of the thing 
appropriated to the prisoner's own 
use. Where, therefore, the accused 
found a thing and merely retained it 
in his possession, he was acquitted 
of ——- under the Section referred 
to 
Cross-ExaMInation (BY ACCUSED). 
See Preliminary Enquiry. 


CULPABLE HOMICIDE. 
See Murder (1) 


D. 


Derury MAGISTRATE. 
See Jurisdiction (6) 


DISCRETION. 
See Commitment (1) 


DismissAL oF CHARGE. 
See Procedure (4) 


Dyrna DECLARATION. 
In determining whether a declaration 
alleged to have been made by a de- 
ceased person is admissible as a 

—— under Section 371, Code of 
Criminal Procedure, a Sessions 
Judge ought to direct bis at- 
tention tothe point whether the 
declarant believed himself to be in 
danger of. approaching death. The 
evidence of persons who cannot 
speak of their own personal know- 

ledge to such declaration should not 

. be admitted ; and in deciding whe- 
*ther the accused is guilty of the 
charge of murdering the deceased 

: declarant, the Court should confine 
itself to enquirings into the facts 
whice occurred on the day of the 


© 

wef «murder an 
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e. . . 
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E, 


EUROPEAN BRITISH SUBJECT. 
Whether or not an accused is 2 ~—— 

is a matter of fact to be determined 
judicially by the Court of Session 

on the evidence, in the event of the 
prisoner raising that question 


EVIDENCE. 

(1) The —— as to the motives with 
which a prisoner commits an offence 
should be of the strictest kind... 

(2)-The —— of a prisoner taken by a 
Collector cannot be used against 
bim on his trial before a Magis- 
trate 

See Accomplice. 

See Approver. 

See Confession. 

See Dying Declaration. 

See Jury (3) (4) (6) 
Exposure oF Crip. 

See Murder (3) 


F. 


eta 


FABRICATING FALSE DOCUMENT. 


(1) The accnsed put in an application, 
which he verified, before a Judge of 
a Court of Smail Causes, praying 
for a re-hearing of his case under 
Section 119 Act VIII of 1859, and 
alleging that he was not aware that 
a sult had been instituted or a 
degree given against him, though 
he had authorised a pleader to 
defend the suit: 

Hep (by Loch, J.), that the accused 
was not guilty of an offence under 
Section 192 of the Penal Code, nor 
liable to punishment under Section 
24 Act VILF.1859. The offence 
contemplated by the former law 
requires that the document con- 
taining the false statement should be 
made with the intention that it may 
appear in evidence. The latter law 
does not require that an applica- 
tion under Section 119 Act VHI, 
1859, suchas the accused made, 
should be verified. 

Herv (by Glover, J), contra si 

(2) The simple making of a false docu- 
ment constitutes the offence of for- 

ery under Section 463 of the Penal 

Jode, and it is not necessary that 

it should be issued or made known 

to the injury of a person’s reputa- 

tion, either by being presented in 
Court or shewn to any person. gA 

false document may be made in the 

name of a fictitious person 

(3) Where a draft petition was prepared 
with the intention of being used as 
evidence of a matter, it was held 

that it fell within the terms of 


6 
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FrapuLent REMOVAL OF PROPERTY. 


Fanricating Farse Document—( Continued). 
A person who fraudulently removes 


Section 29 of the Penal Code; and, 


as it Contained false statements cal - 
culated to injure the reputation of 
a person, the offence was held to 
fall within Section 469 of the Penal 


property, intending thereby to pre- 
vent that property from being taken 
in execution of a decree made by 
a Collector, commits an offence, 
and is punishable under Section 


Code « 61 
See Civil Court (1) 
See Forgery. 
Farse EVIDENCE. 
(1) It is essential to a charge under 


206 of the Penal Code, and not 
under Section 145 Act X 041869... 46 


Fure Benca RULINGS, 
(1) Where a prisoner pleads guilty, his 


Section 193 of the Penal Code, 


conviction upon that plea is valid, 


: although there are no Assessors ... 43 
pate i Reese on sm (2) The resistance of process of 2 Civil 
od oan charge a judi eai pro- Court is punishable under the Code 
ceeding pending, and that the pri- Cae CG Baie : Mg 

soner in the course of that proceed- bute overruled = P 
SA Te aea e s (3) ne a Ta of arts ital 
ae oe etween two Judges of the His 
Ea d be mention 37 Court in a criminal appeal, the 
(2) Evidence shouldbe given that the ae the Senior Judge prevails 
accused really made the state- under Section 36 of the Letters 
ment which he is charged to have ie SC ae Section 
> 1 = 

made. Theknowledge by the Ses- oa ree e Vode of Criminal P a 43 


sions Judge of the hand-writing of 

the presiding officer of the Court in 

which the statement was made is G. 

not legal evidence of such state- 

ment having been made jae, 40 
See Civil Court (2) 


Farse Starement.—See Fabricating False 


GENERAL EXCEPTION. 


See Act done by Threats, 
See Police Officer (1) 


Document. GUILTY. 
Fine. See Full Bench Rulings (1) 
(1) Herp that a Subordinate Magistrate o : 
of the first class has power to deal H. 


with the case ofan offence provided 
for by a Special Law (in this case, 
Act III of 1863, B. C.), when the 
punishment awardable is six months’ 
» and only ; Section 67, 
and not Section 65, of the Penal 
Code being applicable to such a 
case eee 80 
(2) Hsp that where a Magistrate is deal- 
ing with a charge which he has the 
power to dispose of finally under 
Chapter XV of the Code of Crimiral 
Procedure, although the charge, as 
originally laid, fell under Chapter 
ALY, he has a discretion to inflict 
a —— under Section 270 of that 
Code » 49 
ForceryY. 


A conviction for === under the Penal 
Code cannot be had unless it is 
proved that the accused Aimself 
made a document or part ofa do- 
cument with the intention of caus- 

í ing it to be believed that such do- 


Hann- WRITING oF MAGISTRATE. 
See False Evidence (2) 
Hies Cover. 


(1) The as a Court of Revision hag 
no power to interfere with or set 
aside a verdict of acquittal come to 
by a Jury, notwithstanding thatsuch 
verdict has been come toin conse- 
quence of misdirection on the part 
of a Judge. The case of Gora 
Chand Gope (5 Weekly Reporter, 
48) refers only to cases tried by 
Assessors we l4 
(2) Hey, that the High Court cannot 
interfere, under Section 434 of 
the Code of Criminal Procedure, 
im a case in which a Magistrate 
dismisses a complaint under Sec- 
tion 67 of that Codé a. 49 
See Full Bench Rulings (By 


House Trespass. 
See Murder (1) 











cument or part of a document was ” 

made by the authority ofa person I 

by whose authority he knew that it OS te , 
was not made me 7| INJURY to REPUTATION. 


See Abeiment of 
See Fabricating False Document. 





See Fabricatieg Fals Pocuir end (2) (3e æ 
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Js 
JURISDICTION. 


(1) A Deputy Magistrate not in charge 
of a division of a district has no 

—— to try a case under Section 

174, Penal Code, which originat- 

ed under Section 68 Code of Crimi- 
na¥Procedure, and which was not 
referred to him by the Magistrate of 

the district a’ one 

(2) Under the Code of Criminal Proce- 
dure, a Magistrate has only —— to 
entertain a criminal charge, either 

when a complaint is made before 

him by a person properly qualified 

to complain and prosecute, or when 

he himself of his own knowledge 

and discretion starts the proceed- 

ings in cases in which he hassuch 
power given him. Where, there- 

fore, a Registrar under Act XX of 

1866 transferred a complaint made 
before him to the Magistrate’s Court, 

and afterwards himself sitting as 
Magistrate ordered the matter to 

be made over to the Police, it was 

held that this did not amount to 

the institution of a criminal charge 
under the Criminal Procedure 

Code ns 

(3) In the case of a prosecution under 
Act XX of 1866, a Magistrate has 

full power to entertain and finally 
adjudicate on the charge, and is not 

: bound to commit to the Sessidhs ; 
the words in Section 95 of that 

Act, “all prosecutions under this 

Act shall be instituted before a 
erson exercising the powers of a 
Tagistrate,” being interpreted to 

mean that the whole of a criminal 

‘trial from complaint to adjudication 

shall be carried out before and by 

the same person sat 

_ (4) Where a case is committed to a Magis- 
trate under Section 277 of the Code 

of Criminal Procedure, the Magis- 

trate alone has ——, and cannot 


commit to the Sessions on the ' 


ground that he considers the sen- 
tence which he is empowered to 
inflict insufficient 


JUR.Y 


(1) Asumming up to the ——, in which 
the Sessions Judge gave no aidto 
the *in the arrangement of the 
facts which were spoken to by the 
witnesses, and himself found facts 
which he should have put to the 

=—, was pronounced defective, and 
a‘verdict founded thereon was set 
aside, nnd the prisoner ordered to 
- be released ig 
(2) A Judge should not leave it to the—— 
~. e - -to find Whether «acomfuunication is 
=, . | e 
ee 
' & e 
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(5) In charging a 


Jurxy— ( Continued). 


privileged or not, but should him- 
self decide it as a point of law 


(3) How Sessions Judge should direct the 


—— in treating the evidence of an 
approver 


(4) Evidence of character and previou 


conduct of a prisoner being matters 
of prejudice, and not direct evidence 
of facts relevant to the charge 
against the prisoner, ought not to 
be allowed to gu to the ee 
,2 Sessions Judge 
should not tell them that the pri- 
soners had previously been bad 
characters. That fact might be 
taken into consideration by a Ses- 
sions Judge in passing sentence when 
the prisoners are convicted ve 








(6) The evidence of a person stating be- 


fore the —— upon oath facts which 
he does not know of his own ob- 
-servation——, facts which constitute 
the substance of the charge against 
& prisoner, and which the them- 
selves have to enquire into and 
arrive at as their verdict, ought 
not to he allowed to go to the : 
and still less so when the person 
does not orally depose before the 
, but his evidence is presented 
to them in the form ofa written 
deposition 











See High Court (1) 


j K. 


KIDNAPPING. 
To support a conviction for 





un- 
der Sections 361 and 363 of the 
Penal Code, it must be shewn that 
the accused took or enticed away 
from lawful guardianship the person 
kidnapped se 


L. 


Lanp Disputes. 
It is not necessary that the proceed- 


ing required by Section 318, Code 
of Criminal Procedure, should be 
recorded in a particular form or on 
a separate sheet; it is sufficient if 
it be recorded bee 


See Bond. 
See Breach of the Peace. 
See Police Officer (2) 


Lunatic. 
Where a prisoner was declared by the 


Civil Surgeon to be insane at t 


time he was called.on to make h 
defence, it was held that it was irre- - 


gular to acquit him. The proceed- 
ings should have been stayed: and 
the prisoner detained, pending the 
orders of Government nee 
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M Murprr—( Continued ). 


to cause death, &c., they were ac- 
Maxine a Fase DOCUMENT, quitted bythe High Court of ; 
See Forgery. 


and convicted of an offence under 
Section 814 of the Penal Code 
MISCARRIAGE, : 
See Murder (4) 


N. 
MiuscH ier, $ 
Section 425 of the Penal Code sup- 
poses that the destruction was SNUISS NOE: i 
caused with the intention to cause (1) Herp, that a Magistrate cannot pro- 





wrongful loss or damage, and does 
not apply to cases of mere careless- 
ness; and Section 17 Act III of 
1857 supposes the —— (cattle- 
trespass) was done intentionally, 
and not by negligence ry 


MookTEaR. 


ceed to pass an order for the re- 
moval of a under Section 
308 of the Code of Criminal Pro- 
cedure, without calling on the party 
to show cause why the order should 
not be passed against him, and 
without hearing the objections, 
even if they are filed ufter the time 





See Privileged Communicatign. 


MOTIVE FOR COMMITTING CRIME. 
See Evidence (1) 


Murper. 
Hs tp, that a case in which the accused 


fixed for their presentation, but be- 
fore he takes up the case sit 
á (2) A Magistrate's power to fill up a tank 
is, by Section 308, limited to having 
it fenced in ; but where the tank is 


pursued after a thief, and killed him 
after the house-trespass had ceased, 
did not fall within the 2nd Excep- 
tion to Section 300 of the Penal 
Code, the right of private defence 
of property continuing under Clause 
5 Section 105 of that Code, only so 
long as the house-trespass conti- 


(4) To bring a case under Clause 4 Sec- 


tion 300 of the Penal Code, it must 
be proved that the accused, in com- 
mitting the act charged, knew that 
it must in all probability be likely 
to cause death, or that it- would 
bring about such bodily injury as 


proved to be injurious to the com- 
munity, he may, under that Section, 
treat it as a public „and cause 
it to be filled up 





(3) Section 62 of the Code of Gaal 


Procedure does not authorize a Ma- 
gistrate summarily to direct the 
owner of a tank ina dry bed of a 








nueg a 9 river to destroy the banks, on the 
(2) To give an accused the benefit of Ex- ground that they are an obstruction 
ception 1 Section 300 of the Penal Pad the public in the lawful enjoy- 
Code, it ought to be shewn distinctly ment of the river, and that the 
not only’ that the act was done stopping of the water interferes 
under the influence of some feeling with the health of the public 
which took away from the person (4) The order of a Magistrate under Scc- 
doing it all control over his action, tion 308, Code of Criminal Proce- 
but: thar- that decline hada ade: dure, should be confined to a direc- 
quate cause i ae 2 tion to remove the complained 
(3) HELD, that where, from the circum- of. In the case of a tank, the Magis- 
stances, it appeared that a child trate cannot order the proprietor 
who had been exposed by the pri- to excavate it; but the proprietor 
soner did not die in consequence of ought to have a discretion allowed 
the exposure, except in a remote him as to the mode in which he will 
under Section 317 of the Penal If a Magistrate is compelled to direct 
Code, could not be convicted of the excavation of the tank, the actual 
iP hat Section contemplates cost of excavation can alone be 
cases in which death is caused from charged against the proprictor, at 
cold or some other result of expo- whose disposition the soil taken out 
ena «52 in the course of excavation must be 


placed. vee 


(5) The powers of a Magistrate and the 


procedtire to be observed by him 
In issuing orders under Sections 62 
and 808 of the Code of @riminal 
Procedure discussed, and the difter- 
ence between these Sections pointed 


would be likely to cause death. out SD 
When a poisonous drug was ad- 
ministered to a woman to procure *O. e. œ ; 
‘miscarriage, and death resulted, and ° 
it was not proved that the accused OBSTRUCTION. Š e 
knew that the drug would be likely See Nuisance (3) E è 
e ° 
@ 
° : 
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PLEA oF GUILTY. 
See Full Bench Rulings (1) 


Poxics JENQUIRY. 

HezLo by Loch, J. (Glover, J., dis- 
senting), thata Magistrate has no 
awthority to order a Police enquiry 
in a case under Chapter XIV of the 
Code of Criminal Procedure we 49 


Poxice OFFICER. 

(1) —— not protected by Section 79 of 
Penal Code, and Clause 5 Section 
100, Code of Criminal Procedure, if 
he does not act in goud faith. ‘The 
latter law refers to property proved 
to have been stolen, and not to any- 
thing which may choose to 
imagine has been stolen see 520 

(2) Where refused to let a person 
go home until he bad given bail, 
he was held to have been guilty of 
wrongful restraint under Section 339 
of the Penal Code sf 

(3) The report of a — is “credible in- 
formation” within Section 282 of the 
Code of Criminal Procedure sea, 4l 

See Breach of the Peace (3) 


PRELININARY Enquiry. 

An accused should be allowed at pre- 
liminary enquiries before a Magis- 
trate to cross-examine the witness- 
es; but whether the avcused him- 
self shall be examined upo the 
matter of the charge by the Magis- 
trate is left entirely to the discre- 
tion of the Magistrate, and such 
discretion should not be exercised 
when the Magistrate thinks that 
the evidence for the prosecution 
does not disclose any proper sub- 
ject of criminal charge against the 
prisoner we 25 


PRIVILEGCD CoMMUNICATION. 


Under Section 24 Act II of 1855, 
there is no privilege as to communi- 
cations between mooktears and their 
principals, the word “ attorney” in 
that law being confined to attorneys 
of the High Court we l4 


PROSECUTION. 
See Procedure (3) 


PROCEDURE. 


(1) The Court, quashed the sentence which 
was passed upon a prisoner who had 
net been asked if he had any wit- 
nesses to call, although he was tried 
at the same time with others who 
‘had been so asked on «OC 
(2) In a case under Chapter XV of the 
Coge of Criminal Procedure, it is 
expected that parties will bring 
their gwn witnesses with tuem. If 








wit , ° they require th® attefdance of any 
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ProcepurE—( Continued). 


witness, they should apply to the 
Magistrate to cause his attendance ; 
and where they do not so apply, it 
is sufficient if the Magistrate record 
in his judgment the substance of 
the defendant’s answer ee 


(3) Where the sanction to a prosecution 
accorded under Section 169, Code of 
Criminal Procedure, extended only 
to one of the persons charged, the 
High Court quashed the commit- 
ment, and directed the discharge of 
the persóns to whom the sanction 
did not apply Sit 


(4) In a case falling under Chapter XIV 
of the Code of Criminal Procedure, 
a Deputy Magistrate has no power 
to dismiss a complaint on account 
of the non-attendance of complain- 
i ant, even if a summons, instead of a 
warrant, is issued in the first in- 
stance requiri ‘g the attendance of 
the complainant ves 


(5) Section 266, and not Section 252, of 
the Code of Criminal Procedure, is 
applicable to a case under Chapter 
XV of that Code; and under the 
former Section, a Magistrate is not 
bound to summon the witnesses for 
the defence. ine 

(6) In a case of forcibly rescuing cattle 
under Section 13 Act IIL of 1857, 
in which the accused did not sum- 
mon any witnesses, it was held that 
even if the accused wanted them 
summoned, the Magistrate, under 
Section 262 of the Code of Criminal 
Procedure, need not have summon- 
ed them unless persuaded that they 
were likely to give material evi- 
dence, and that they would not at- 
tend voluntarily T 

(7) Herp (by Loch, J.), that in a case in 
which a person is called upon, un- 
der Section 282, Code of Criminal 
Procedure, to show cause why he 
should -not give security to keep 
the peace, the accused should have 
the opportunity of having the evi- 
dence of the witnesses for the pro- 
secution given in his presence, and 
of showing by cross-examination 
pint no charge is made out against 

im ves 
Heip (Glover, J., dissenting), that 
- in sucha case itis not necessary 

that the Magistrate should adjudi- 
cate judicially as to the necessity 
for taking security on hee F 
given before him in the presence Of 
the person summoned eee 

(8) A Sessions Judge, in referring a case 
under Section 434 of the Code of 
Criminal Procedure, should state 
reasous of his own for the refetence, 
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and not merely send up the reasons 
which may have been left by his 
predecessor see 


See Bond. 

See Breach of the Peace (1) (2) 
See Charge. 

See Civil Action. 

See Commitment (1) (2) 

See Complaint (1) (2) 

See Confession. 

See Evidence (2) 

See False Evidence (1) (2) 
See Full Bench Rulings (1) 
See Jury (6) 

See Lunatic 

See Nuisance (1) (5) 

See Preliminary Enquiry. 


Pusiic S&8RVANT.-— 


A conviction for non-attendance in 
obedience to an order from a —— 
under Section 174, Penal Code, can- 
not be had unless the person sum- 
moned was legally bound to attend, 
and refused or intentionally omit- 
ted to attend ant 


See Punishment (2) 


PUNISHMENT. 


(1) Under Sections 57, 376, and Stl 
of the Penal Code, a sentence of 10 
years’ transportation or of 5 years’ 
rigorous imprisonment may, be pass- 
ed for the offence of attempt to 
commit rape ; but a sentence of 7 
years’ rigorous imprisonment, com- 
mutable under Section 59 of the 
the Penal Code to 7 years’ trans- 
portation, is illegal m 

(2) Ina case of interruption to a public 
servant in a stage of a judicial pro- 
ceeding under Section 228, Penal 
Code, a sentence of imprisonment 
cannot be passed under Section 163 
of the Code of Criminal Procedure 

See Bail-Bond. 
See Fine (1) 
See Jurisdiction (4) 


R. 


REGISTRATION ACT. 


A Registrar under Act XX of 1806 

is competent, under Section 95, to 

| institute a prosecution for any 
offence under that Act 


See Jurisdiction (2) 


RESISTANCE oF Process or Civit Court. 
See Full Bench Rulings (2) 
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Rigor oF DEFENCE OF PRIVATE PROPERTY. 
See Breach of the Peace (4) 
See Murder (1) 


50 | RIOTING. 


33 


10 


47 


See Breach of the Peace (4) 
S. 


SENTENCE. 


HELD, that where the prisoners were 
charged under Section 148 of the 
Penal Code, of rioting armed with 
deadly weapons, and also, under 
Section 324, of voluntarily causing 
hurt by dangerous weapons, they 
should have been sentenced only 
under one or other of these Sections, 
the charges being, properly speak- 
ing, only alternative charges 
See Jury (5) 
SERVANT. 
See Criminal Breach of Trust. 
Sesstons Court. 


See Commitment (1) 
See European British Subject. 


63 


SreciaL Law. 
See Fine (1) 

SUBORDINATE MAGISTRATE or Frest Crass. 
See Fine (1) 

SumMIN@ UP TO JURY. : 
See Jury. 

SUMMONS. 


See Bond. 
See Procedure (4) 


SURETY. 
See Bail- Bond. 


Es 


THEFT. 
See Wrongful Restraint. 


W. 


WARRANT. 
See Procedure (4) 
WITNESS. 


See Procedure (1) (2) (5) (6) (7) 
WRONGFUL RESTRAINT. . 


Where the accused pre*ented the 
complainants from proceeding in a 
certain direction with their carts, 
and exacted from them s’sum of 
money on a false plea: Hep, that 
the accused*were gujlty 9f ——, and 
not of éheft ee 


See Police Oficer (2) è 
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CRIMINAL LETTERS. 








No. 


694.—Occupation and service of pri- 
soners to be stated—Column 7 of State- 
ment No. 4 and Column 6 of Statement 
No. 6 how to be filled up 


. 871.—Charge of theft or robbery cannot 


be maintained where person has taken 
article under a fair and honest claim of 
right in excess of what he is entitled 
to 


. 990.—Prisoner committing two acts of 


perjury on different occasions should not 
be tried on one charge—Prisoner con- 
victed not to be discharged without 
punishment ‘ie 


. 1009.—Names of assessors and opinion 


of each assessor to be given in Column 
6 of Statements 


. 1012.—Assessors not to be directe 


as to opinion which they ought to 
give 


. 1014.—Deposition given before Magis- 


trate by witness whose residence is not 
known, may be admitted before Sessions 
Judge under Section 369, Code of Cri- 
minal Procedure eee 


No. 


No. 


ib. 


No. 


. 1490.—Assessors give their “ opinion 


1108.—Opinion of each assessor to be 
delivered separately, though not at great 
leneth—Case of a prisoner who has ap- 
pealed from a sentence ina previous 
case not to be postponed till result of 
that case is known oe 
1123.—Amendment of charge to be 
made by Sessions Judge, only when the 
variation is material and when the 
charge is absolutely defective veo 
1134.—Charges to be described in lan- 
guage of Penal Code—False persona- 
tion—Evidence of child—Sections 14 
and 15 Act II. 1855 j 


. 1481.—How the entry in Column 7 o 


Sessions Statement No. 4 regarding*the 
verdict, sentence, &c., should be filled 
up ase 

Ki 
not “ verdict "—Grounds for postponing 
cases to be entered in Statement 
No. 3 eee 


. 1553.—Complainant not to be designat- 


ed co-prosecutor 


. 1565.—Murder—Act imminently dan- 


gerous 
a 


#4 


ib 


ib. 


CIVIL CIRCULAR ORDERS. 








Memo. No. 2.—Exempts Nowab Syud Ma- 


homed Zamiool Abdeen from personal 
attendance in the Civil Courts, 


Memo. No. 3.—Mode in which the average 


No. 
No. 


duration of civil suits is calculated to be 
shewn in Annual Statement No.6... 
7.—Rescinds Circular order No. 55, 
dated 17th November 1854 re 
8.—Points out that a Subordinate Judge 
on appeal cannot order a Judge of an 
inferior Court of original jurisdiction to 
make a local investigation 


. 9.—Circulates instructions regardin 


the escort of remittances to Collectorate 
Treasuries - 


. 10.—Enjoins rules for the production 


as witnesses in civil and criminal cases 


of persons confined in civil and criminal 


jails 


l No. 11.—Communicates the lists of books 


sanctioned for the libraries of the 


Lower Courts 


ib, | No. 12.—Blank Statements not to be sent up 


ib. 


Memo. No. 4.—Circulates 


No. 


with the Quarterly Statements T 
Resolutio of 
the Government of India regarding the 
execution, in Foreign States, of decrees 
of civil tribunals of British India 

13.—Notifies the holidays which are 
to be observed during 1869 in the Civil 
Courts subordinate to the High Court, 
until further orders are issued as re- 
gards the holidays in the Behar Dis- 
tricts 


age 





ar 


-y 


ib. 


© 


CRIMINAL CIRCULAR ORDERS. 








No. 5 A.—Promulgates rules regarding the 
conduct of trials and preliminary in- 
quiries before Magistrates a: 

No. 6.—Directs discontinuance of Sessions 
Statement of Acquittals and the omission 
of referred cases from Statement of 

_ Convictions an 

No. 7.—Directs that the residence of persons 
convicted be entered in warrants issued 
to officers in charge of jails ses 


4 


ib. 


No. 8.—States how a charge is to be entered 
in the Statement of Convictions when a 
person is convicted of only one charge 
out of several S 

No.—Circulates Full Bench Ruling that a 
conviction of a prisoner pleading guilty 
before a Sessions Court is valid although 
there are no assessors 


Or 


ib, 
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A. Breaca or FAITH WITH Court. 


Act VIIL or 1859. 


Section 326. See Arbitration Award (1) 


Act oF STATE. 


To question an ——, directly or in- 
directly, in the contention must 
be raised on a suit duly constituted, 
to which the Government must be 
made a party 

ÅDOPTION. 
See Hindoo Widow (8) (4) 
(2) 


eas 


ALIENATION. 
See Succession (1) (2) 


ARBITRATION AWARD. 
(1) According to the proper construc- 
tion of the Code of Civil Procedure 
(that is to say, construing it with 
reference to the constitution of the 
Civil Courts of India and the abid- 
ing direction to them tó preceed in 
all cases according to equity and 
gond conscience), when persons 
ave agreed to submit the matter in 
„difference between them to the 
arbitration of one or more specified 
persons, no party to the agreement 
can revoke the submission to arbi- 
tiation unless for good cause, and a 
mere arbitrary revocation of the 
authority is not permitted dee 
(2) Where no time was originally fixe 
within which the award was to be 
made, it is open to either party to 
hasten the proceeding by giving 
notice to the arbitrators that the 
award must be made, and an umpire 
appointed, within a reasonable time; 
but where the time elapsing after 
the notice has been actively employ- 
ed by the arbitrators, and the delay 
has been owing to necessity which 
they could not control; the parties 
cannot recede from their submission 
by reason of the notice 


B. 


~ 


Banpuus. 
See Succession (3) 


Bonn. 
See Interest, 


25 


5] 


th, 


See Suit. 
C. 


CONSENT or Kinsmen. 
See Hindoo Widow (4) 


CONTRACT. 
See Lease (1) 
CUSTOM. 
See Succession (4) 
D, 
DISCLAMER. 
See Suit, 
E, 


Kurorean Junar (Dury or). 
See Hindoo Law. 


EVIDENCE. 
S® Gift, 


Ex-Kine or Deu (Estar or), 
See Limitation. 


F. 


FALSE STATEMENT IN DEED. 
See Solicitor. 


FARMER. 


See Lease (2) 


FATHER’S MATERNAL Uncre. 
See Succession (3) 


Finpines on Evivence spy Lownr Courts. 
See Practice. 


G. 


GIFT. 
In establishing the validity of a deed 
of —— taken from a woman stricken 
with a mortal disease ang in expect- 
ation of death, proof at least of 
equal strictness as is requfred to 
prove a testamentary disposition 
must be given, and the proof to 
support such a transaction ought to 
be sufficient to establish that she 
knew what she was about, and in-, 
ponds to wake such disposition of 
er propert bes 
See Successton af (2) j : 
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9 
GOVERNMENT OF INDIA, 


See Limitation. 


H. 


Hrixpoo Winow. 
(1) According to the’Mitakshara, a — 


may dispose of moveable property 
ifherited from her husband, a power 
she does not possess under the law 
of Bengal; but by both laws she 
is restricted from alienating any 
immoveable property, whether an= 
cestral or acquired, so inherited. 
On her death the immoveable and 
the undisposed of moveable pro- 
perty pass to the next heirs of her 
husband one 


(2) The devolution of séridhun from a 


childless widow is regulated under 
the Mitakshara by the nature of 
her marriage ; and if the marriage 
was according to the four approved 
forms, the stridhun goes to the col- 
lateral heirs of her -husband 


(3) Power of a childless —— to adopt 


a son to her husband with or 
without his permission under the 
various schools of Hindoo Law con- 
sidered. The difference between 
them relates rathcr to what shall be 
taken to constitute, in cases of ne- 
cessity, evidence of authority from 
the husband, than to the authority 
to adopt being independent of the 
husband e... 


(4) According to the doctrine of th 


Benares and Mahratta Schools, a 
can adopt a son without her 
husband’s express authority, if the 
adoption be made with the consent 
of her husband’s kindred. Rule 
indicated as to the kinsmen whose 
consent is essential rer 





See Onus Probandi. 


Hicu Courts Powers. 


See Solicitor (2) 


` Hixpoo Law. 


The duty of a European Judge in ad- 





minstering is not so much to en- 
quire whether a disputed doctrine 
is fairly deducible from the earliest 
authorities, as to ascertain whether 
it has been received by the particu- 
lar school which governs the district 
with which he has to deal, and has 
there béen sanctioned by usage 


See @fitakshara. 
` See Succession (3) 


> J. 


InTEeREsT. ‘ 


Where, if a previous guit on a bond, 


which gut was lost on account of 


> Want Of jurisdi@tion,® the plaintiff 


3 | Kina. 
See Succession (3) 


ib. 


ib. 


17 


necessary incident of the 





Inrerest— ( Continued). 


sued for a specific sum and for—— 
as from a certain date, he was 
declared, in a subsequent suit insti- 
tuted by him on the same bond, 
entitled to —— on the bond, only 
from the date from which he sued 
for it in the first suit to the date of 
the present decree of the Judicial 
Committee m 


J. 


JUNGLE LAND. 
See Lease (1) 


K. 


L. 


(1) Where an application for a —— for 


farming jungle lands was in its 

nature general, but the answer was 

specific and clear, and granted the 

lease on certain conditions, the an- 

swer determined the contract, and 

was the only contract between the 
arties 


(2) The word “ farmer,” as used in Regu- 


lation XVII of 1827, is used, not as 
w cultivator of the ground, but as a 
farmer of public revenue, a person 
whp would stand between the Go- 
vernment and the ryots as possess- 
ors of the ground 


(3) A lessee who sues, alleging that there 


has been an interruption to his 
lease to cut or sell the trees on the 
land included therein, must base 
his right, first, upon its being a 
b 
reason of the objects of the 7 
or secondly, under some positive 
law; or thirdly, under some cus- 
tom to be incorporated in the 
; or fourthly, under the ex- 
press terms of the —— n 








LIMITATION. 
The Government of India, who took 


upon themselves to pay debts due 
against the estate of the Ex-King 
of Delhi out of the assets of the 
estate of the Ex-King, are entitled 
to avail themselves of the Statute 
of —— in a suit brought against 


the estate; but if a suit could - 


justly, and in equity and conscience, 
be substantiated against the Bx- 
King, it ought to be allowed before 
the Government officers, irrespect- 
ive of technical difficulties which 
might have attended Jegal proceed- 
ings against the King during his 
sovereignty ens 


55 


13 


ab, 


ib 
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M. 


Manomepan Law. 
See Succession (1) (2) 


MAINTENANCE. 
The quantum of to be awarded is 
a question with which the Courts in 
India are best able to deal, and the 
Judicial Committee will not inter- 
fere with the discretion exercised 
in this respect, unless on strong 
grounds : 


MITAKSHARA. 
The Viromitrodataya is properly re- 
ceivable as an exposition of what 

may have been left doubtful by the 

, and is declaratory of the law 
of the Benares School 








O. 


Onus PROBANDI. 

Where a party entitled to impeach an 
alienation by a widow ofher hus- 
band’s estate sues to set aside such 
an alienation, and the defendant 
establishes, not only that he had a 
charge on the estate in virtue ofa 
mortgage deed executed by the 
widow, but that the debt to him 
was on account of advances made to 
her for purposes for which she would 
have been entitled to alienate the 
estate as against the next heirs, it 
does not follow that becausé plaint- 
iff had aright to demand this pecu- 
liar proof, the ordinary rule which 
requires the party who alleges pay- 
ment to prove payment is to be 
inverted in his favor, or that the 
debt is to be presumed to be 
satisfied unless the contrary is 
shewn by the creditor; and ifhe 
alleges that the mortgage deed was 
not bong fide, the burthen lies on 
him to prove his allegation oT 


OPINIONS oF Punnpits. 
Extent of authority to be given to the 
— laid down 


P; 


PAYMENT INTO Court. 
See Voluntary Payment. 


PRACTICE, 


In a suit by A for possession of pro- 
perty which belonged to her uncle 
B, tbe defendants, C and D, each 
alleged herself to be the wife of B, 
and each said that the other was his 
concubine. C also set up a will in 
her favor by B. C admitted that she 
had once been B’s concubine, but 
alleged that she had been subse- 
quently married to B. The evi- 


a eS a 


31 


47 
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Practice—( Continued ). j 
dence was conflicting, and the Courts 
below pronounced against both the 
marriages and also against the will. 
C alone appealed to the Privy 
Council, who held that lapse of 
time and propriety of conduct, and 
the enjoyment of confidence with 
powers of management posed 
in her, are not sufficient to raise 
the presumption that A was a lawful 
wife; and there was wanting in this 
case that clear indication of error 
in the finding which was neces- 
sary to take the case out of the rule 
laid down by the Privy Council, in 
a case cited, that the Judicial 
Committee would not interefere 
= with the decision of the Courts in 
India, when they have concurred in 
opinion, merely on the effect of evi- 
dence or the credit due to witnesses 


PRESUMPTION or FRAUD. 
See Solicitor (1) 


PROTEST. 
See Voluntary Payment. 


Punpits. 
See Opinions of ——. 


. 


R. 
REVERSIONER, 
See Onus Probandi. 
G 
S. 
SOLICITOR. 


(1) The rule that the intentional state- 
ment of a falsehood in a solemn 
deed taken by itself without ex- 
planation betokens fraud until the 
contrary is shown, and that it is 
the duty of a who has made 
such a statement to show convin- 
eingly the absence of fraudulent 
motive, can scarcely be applied 
when a fraudulent motive has not 
been alleged by any complainant, 
if the explanation offered be not 
simply incredible. 





ses 


(2) There is no such special authority in 
the High Court as would authorize 
the striking off a —- of the rolls 
of the Court where such a step 
would not be sanctioned by the 
practice of the Courts in. Eng- 
land i 


STRIDHUN. 
See Hindoo Widow (2) < 
SUCCESSION. 
(1) Where a Mahomedan transferted cer." 


tain property Com) .ap "3 paper) 
to his son, rese%Ving the“interest, to 


himself for life, the object of the 7. °. 
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Surt. 


disposition being to give the son a 
larger share of the father’s property 
than would come to hin by —— 
ab intestato :— 


Hetp, that the transaction could not 


be impeached on moral grounds as 
aglesign to alter the disposition of 
pepenly so as to defeat a —— 

y an alienation which the law al- 
lows is simply a design to conform 
to the law while working out an un- 
forbidden object sis 


(2) Herp, that the intention of the par- 


ties did not violate any provision of 
the Hedaya, and the transfer was 
complete and the gift valid 


(8) Henn, that the list of Bandhus given 


in Article 1, Section 6, Chapter 2 
of the Mitakshara is not exhaustive, 
but simply illustrative of the pro- 
position that there are three classes 
of Bandhus ; and that a person’s 
father’s maternal uncle is a Ban- 
dhus, and as such entitled to inherit 
in preference to the king, who can- 
not take to the prejudice of a ma- 
ternal uncle ora maternal grand- 
uncle 


(4) The prevalence in any part of India 


of a special course of descent in a 
family, differing from the ordinary 
course of descent in that place of 
the property of people of that class 
or race, stands on the footing of 


` usage or custom of the family ; and 


the custom is capable of attaching 
and of being destroyed equally, 
whether the property be ancestral 
or self-acquired a9 


A —— was brought by A to recover 


roperty in which, on appeal to the 
Privy Council, two questions arose, 
viz., whether the property was to 
pass as divided and undivided pro- 
perty, and whether such property 
was conveyed away to A’s father 
by a deed of testamentary disposi- 
tion? The Lower Court had decid- 
ed only the latter. point, and the 
Privy Council remanded the case 
for determination of the former 

oint. Ona second appeal to the 

rivy Council, that Committee were 
about tg enter upon the question 


N ° 


Surr—( Continued ). 


USAGE. 
V Under the Hindoo system of law, 


3l 


as to the validity of the testament- 
ary paper, when A gave up the 
point that the paper was in any 
sense testamentary in its character, 
and disclaimed having any title un- 
der it as a testamentary devise, and 
the Privy Council therefore did not 
decide that question. 


Herp, that a subsequent suit by A, 


in which he sought to recover the 
property by setting up the paper as 
a valid will and testament, was a 
suit instituted without bona fides, 
and could not be allowed to pro- 
ceed, because, first, the nature of the 
paper was inissue in the former 
suit, and what was in issue must be 
taken to have been decided by the 
judgment; and secondly, because A 
having used the document, and 
abandoned allright toitasa will, 
he could not again use it for a 
different purpose. iv 


See Limitation. 


U. 


clear proof of —— will outweigh 
the written text of the law i 


V. 


VIROMITRODATAYA. 


See Milakshara, . 


VOLUNTARY PAYMENT. 


30 


WIFE. 


WILL. 


Where money was deposited in Court 


by a judgment-debtor under pro- 
test, for the purpose of preventing 
an injurious sale, and the depositor, 
declaring his intention tọ bring a 
regular suit to set aside the sum- 
mary order rejecting his claim, 
prayed that the sum might be paid 
to the decree-holder, and the sale 
stayed, the payment was held not 
to be a — ii 


W. : 


See Practice. 


See Suit. 
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him to prove title. He relies upon a kuboo- 
leut which he says the ancestor of the 
: defendants executed in favor of his prede- 
The Hon’ble J. B. Phear and C. Hobhouse, | cessor, and also upon some admissions made 
Judges. , upon different occasions by some of the 

defendants, of their holding this land as 

#vidence—Rule es to old documents. | tenants to him (the plaintiff). He puts into 
i Court as the kubooleut ia question a docu- 

Case: Nox 209008 180i- ment of which he does not ker to prove 

the execution in the strictest way, and he 
accounts for his omission on this point by 
the very natural explanation that the term 
of the kubooleut having been 55 years, and 
that period having already elapsed, he ie 
unable to bring into Court either the per- 
son who* made the document, or any of 
those who appear on its face as witnesses 





The Ist June 1868, 


Present: 


Special Appeal from a decision passed 
‘by the Prineipal Sudder Ameen of 
Nuddea, dated the 6th May 1867, revers- 
ing a deciston passed by the Sudder 
Ameen of that District, dated the l4th 
August 1866. 3 


Sreekant Bhuttacharjee (Plaintiff) 


Appellant, to its execution. He does, however, as we 
understand, adduce some persons who pre- 
DETSUS tend to be what are often termed mujlisee 


Witnesses, that is, persons who profess to 
have been accidentally present in the 
assembly at the time that the document was 
executed. The Lower Appellate Court does 
ie uot attach any value to the testimony of 
Bose for Appellant. these witnesses ;nor in the argument that 


Baboos Onookvol Chunder Mookerjee we have heard before us, does it seem that 
Ashootosh Dhur., and Hem Chander the special appellant has made it matter of 
Banerjee for Respondent. great complaint that the Lower Appellate 


Court has refused to give credence to them. 


t al d; The argument mainly has been that this 
the witnesses have, in all probability, passsd out of this | document being so old as at least 55 years 
world, and evidence cannot be produced to prove the | ,. ii beola , 
factum of its execution, the rule in England as well as , (iu truth, according to the plaintiffs account, 


in this country is to compel the party who relies upon | more nearly 60 years, ) proves itsal f. 
the document to shew that it comes from the custody in 


which it would naturally be expected to reside, were it i ae $ 
a reiland autheniie oroe 3 The Lower Appellate Court, in eits judg- 


ment, has given an explanation of what is 

Phear, J.—In this casa the plaintiff! the meaning in this country of the doctrine 
seeks to eject the defendant from certain | that an old document proves itself. It is 
land, and to obtain a decree for possession | true that the Principal Sudder Ameen seems 
thereof, It is therefore incumbent upon , to think that the ruling whichhe tays down 


Raj Narain Bhuttacharjee (Defendant) 
Respondent. 


Mr, W. A. Montriou and Baboo Baneenath 


When a document is so old that the; parties to it and 


ma | SO an 


i aan " fom 
e © © e í 
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2 Civ il 


in this respect-is different from that which 
is followed in the Courts of law in England, 
but we ure bound to say that he is incorrect 
in supposing that there is any difference of 
rule in the two countries, for the rule which 
he has stated correctly as the rule of pro- 
cedure. in our Courts here is none other 
. than the rule which obtains in the English 
* Courts: of law. It is, of course, only 
matter f common sense that when the 
document is so old that the parties to it 
nnd the witnesses have, in all probability, 
passed out of this world, it should not be 
taken as a fault in the party who relies 
upon it, that he is not able to produce evi- 
dence for the purpose of proving the fuctum 
of its execution, But the next best thing 
that can be done in the way of establishing 
its authenticity is always rigidly exacted 
of him before he is allowed to use it, 
namely, he is compelled to show that 
the document comes from the custody iu 
which, if it be a real and authentic docn- 
ment, it would naturally be expected to 
reside; and further in elucidation of this 
question, it may be necessary for him to 
give evidence of its being in essential 
respects a living and operative document, 
and to show that up to the last point of 
time to which it applies, the parties have 
acted and facts have taken place im ac- 
cordance with it. Now, the only thing 
that the plaintiff has done in reference to 
adducing proof of this nature in s@pport of 
the kubooleut is to say, what probably is 
apparent enough, that it comes last from 
the record of a certain suit in the Small 
Cause Court, and as we understand the 
judgment of the Lower Appellate Court, the 
Principal Sudder Ameen considers that this 
nlone does not satisfy the rule of evidence 
which is applicable in this behalf; and we 
think that if the Principal Sudder Ameen 
does say so, he is correct. Certainly, the 
record of a suit in the Small Cause Court is 
not the place where a document of this kind 
would naturally be, and therefore, it lies 
upon the plaintiff to show distinctly how 
it came there. (Mr. Montriou, Counsel for 
the special appellants, interposing said that 
the document was not brought from the 
Small Cause Court, but was filed in the pre- 
Sent suit by* the plaintiff in the usual 
manner). 

The Lower Appellate Court states the 
matter thus :—“In truth, the said kubooleut 
“did nð come out of the hands of a proper 
“pariy, and on this point, I have to re- 
“mark that it was ‘filed in the Court of 


e 
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‘Small Causes in the ye®r 1864, a very long 
“ time subsequent tè its execution, by oną 
“Komul Ghose, mortgagee from the plaint- 
“ifs mother.” We understand from this, 
that the document came from the files of the 
Small Cause Court, but whether we are mis- 
taken on this point or not, it is admitted 
by the Counsel for the special appellant 
that the plaintiff did not give any testimony 
in Court to the effect that he had had custody 
of this document for any time, definite or 
indefinite, before or after either the mortgage 
or the Small Cause Court suit. The document 
has simply appeared, from all that we can 
understand, among the documents upon the 
record of this suit by the ordinary process 
of filing, either by the plaintiff himself or 
some onson his behalf. Theré is no evi- 
dence one way or other, as to the custody 
in which it was previously. 


We have now mentioned to the best of 
our understanding all that has appeared in 
this case in the way of supporting this al- 
leged kubooleut as an authentic document. 
The Lower Appellate Court has come to the 
covclusion in its discretion that this is . not 
enough to prove it, and make it admissible 
as evidence between the parties, and we are 
of opinion that the Lower Appellate Court 
in this respect is right. It is manifest that 
the plaintiff might have done very much 
more to show that this document really is 
that which it purports to be, than he has 
done, if what we have described be a correct 
representation of all that has been done 
for this purpose. Indeed, it seems to us 
obvious that there is in all cases, only one 
mode of showing at a trial the custody from 
which a given document comes, namely, by 
the evidence of sworn witnesses who can- 
speak upon the point, and nothing of this 
kind has been attempted in the preseut 
instance. The Principal . Sudder “Ameen 
makes some observations as to the alleged 
mode in which this document got filed in the 
Small Cause Court. It does not seem to us 
to be necessary that, we should pass any ju- 
dicial opinion upon this point, if we think, 
as we have already said we do think, that 
enough had not been done by the plaintiff to 
make this alleged kubooleut evidence in 
this cause. But we are far from desiring to 
leave the impression that we consider the 
observations of the Principal Sudder Ameen, 
with regard to the Small Cause Court suit, 
which the plaintiff himself has chosen. to 
make a material fact in the matter of this 
litigation, tobe in any way unfounded or 
unreasonable, 
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The plaintiff, xs wee have already men- 
` tioned, also refers to the admissions made 
by the defendant upon different occasions,— 
admissions of tenancy to the plaintiff or his 
predecessors. The learned. Counsel for the 
special appellant has argued with very great 
force against the view which has been taken 
by the Lower Appellate Court in regard to the 
non-authenticity of the documents in which 
these admissions appear. We desire only 
now to say that we think that the conclu- 
sions of the Lower Appellate Court have 
been, as far as we can see, legitimately 
drawn from evidence before it, and whether 
or not had we been sitting as Judges of the 
value of evidence we should have arrived 
at the same results as those which the 
Lower Appellate Court arrived at, we feel 
that here in special appeal there is not any 
ground of objection upon which we ought to 
interfere with the decision of the Court 
below on this hend. It is not necessary that 
we should go further in detail in discussion 
of the judgment of the Lower Appellate 
Court. The only mode in which the plaint- 
iff proposed to establish his title to the land 
as against the defendants, was by proving 
that they wera bound by the contract and 
admissions exhibited in the alleged kuboo- 
leut. If that document fails to be evidence 
the whole of his structure of title necessari- 
ly falls tothe ground, because the other ad- 
missions of the’ defendants, taking them to 
be real admissions, are so incomplete and so 
dependent, upon reference to the undetailed 
contents ofan unknown pottah, that it would 
be impossible to say, in our mind, that the 
Lower Appellate Court would be wrong in 
refusing to pass a decree in favor of the 
plaintiff upon these admissions alone, even 
assuming them to have been really and ac- 
tually made. The Lower Appellate Court, 
however, not only did not say that: these 
admissions had been made, but found ‘as a 
fact that they had not been made, and, there- 
fore, the hypothesis that we make would not 
be of itself sufficient to authorize our send- 
ing back the case for further trial. In our 
opinion, the plaintiff has, as the record 
stands after the rejection of evidence by the 
Lower Appellate Court, failed to make out a 
title to eject the defendants, aud we thiok 
that there is no ground of objection to the 
decision of the Lower Appellate Court for 
having rejected from the record that portion 
of the evidence in respect of which the 
special appellant now complains. Conse- 
quently, we think that this special appeal 
should be dismissed with costs, 


The Ist June 1868. 
Present: 


The Hon’ble Dwarkanath Mitter aud 
C. Hobhouse, Judges. 
© 
Evidence—Nazir’s return—WN otico. 


Case No. 132 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the, Judge of Sarun, dated the 
3lsé December 1867, affirminy an order 
passed by the Principal Sudder Ameen 

` of that District, dated the 4th May 1867. 


Lall (Judgment-debtor) 
Appellant, 


Shah Koondun 


Versus 
Noor Ali (Decree-holder) Respondent. 
Mr. R. E. Twidale for Appellant. 


Mr. M. L. Sandel for Respondent. 


e 
Hep, (following the ruling of a majority of a Bench 
of 3 Judges), that a Nazir’s return is no legal evidenco 
of service of notice, 


- Hobhouse, J—Tue facts are admittedly as 
follows :— $ 


In execution of n decree of date the 
[7th of August 1818, the decree-holders 
(respondents) were iu time up to the 30th 
November 1861, 


The next application for execution wag 
made on the 28rd February 1863, and it is 
alleged that on this occasion service of 
notice was made on the judgment-debtors 
(appellants) on the Ist July 1863. 


If this notice was duly served, it is ad- 
mitted that respondents are in time ; if it 
was not, it is admitted that execution was 
barred by the application of the Statute of 
Limitation. 


The Courts below have found the notice 
duly served solely on the evidencé of n 
Nazir’s return to that effect, and in special 
appeal it is urged | that this .return is no 
legal evidence at e of thaalleged service. 
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We observe that in the Courts below the 
appellants from the very commencement 
objected that no proceedings had been taken 
to enforce the decree since the 30th Novem- 
ber 1861. It was therefore on respondents 
to show that proceedings had been taken 
since that period, and in this particnlar case, 
to prove service of summons on the Ist 


July 1863. 


Respondent’s case, then, is that the Nazir’s 
return is prima facie evidence of service ; 
and that until appellants have rebutted this, 
service must be held to have been duly 
made : and this was the opinion of the Courts 
below ; and in support of it Mr. Sandel for 


` respondents relies on the cases reported in 


Volume VI, Weekly Reporter, pages 74 and 


97, Miscellaneous Rulings, and Section 222. 


of the Civil Procedure Code. 


In the two cases relied on, we observe 
that the Nazir’s return, the evidence of 
service mentioued, was not in the first case 
apparently, and in the second ense certainly 
disputed, and Section 222 simply directs the 
Nazir to make a return, but does not, in our 
opinion, in any way constitute that returo 
to be legal evidence, and certainly not 
when, as in this case, the return is dis- 
puted. 


We think, therefore, that the cases and 
the Inw relied on for responden® do not 
support their contention. 


On the other hand, there is a case on 
which Mr. Twidale relies for appellant to be 
found at page 11, e¢ seg. Weekly Re- 
porter, Vol. IIT, Miscellaneous Rulings, 
which seems to us to be exactly in point, and 
which has our entire concurrence. 


In this, the Chief Justice and Mr. Justice 
Loch, a majority of a Bench of three 
Judges, held that a Nazir’s return (pages 14 
and 15) was per se, no legal evidence at all 
of service of notice. Applying this case, 
we find that appellant’s objection is good, and 
that the service of notice in this case is not 
supported by avy legal evidence. 


We therefore remand the case to the Lower 
Appellate Court, with instructions to transmit 
it to the Court of first instance in order 
that either party may have the opportunity 
of showing by legal evidence whether notice 
was served on the Ist July 1863. If it 
was, the Court will -permit execution to 
proceed, and, if it was not, will refuse such 
permission. Costs will follow the ultimate 
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The ist Sune 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges, 


Certificate under Act XVII. 1868. 


Case No. 183 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of the 24 Pergunaahs, 
dated the 18th February 1868. 


Bama Kallee Dossee, Appellant. 
Baboo Bungshee Dhur Sein for Appellant. 


To entitle an applicant to a certificate under Act 
XXVII of 1860, it is not necessary for him to shew that 
debts are actually due; itis sufficient if ciroumstances 
render it possible that debts may be due or may accrue 


within the jurisdiction of the Court. 


Phear, J.—We think that it is not neces- 
sary in order to entitle an applicant to a 
certificate under Act XXVII of 1860, that 
he should satisfy the Court that debts are © 
actually due at the time of the application. 
It is quite sufficient to show that there are 


assets, and that circumstances exist toren- 
der it probable or possible that debts may 
either be due asa matter of fact, or may 
eventually accrue due within the jurisdiction 
ofthe Court. Tt seems that the sole ground 
upon which the Judge has refused a certifi- 
cate to the present applicant ia, that she has 
failed to satisfy him that there are debts ac- 
tually due to the estate of the deceased Huree 
Narain Mundul, and as we think him wrong 
upon this poiut, we reverse his decision and 
direct that a certificate be issued to the ap- 


plicant. ieee 
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Present : 


The Hon'ble J. B. Phear and C. Hobhouse, 
T Judges. i 


Limitation -Construction of Section 


20 Act XIV. 1859. 
Case No. 145 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 3ist 
December \867, reversing an order passed 

“by the Moonsiff of that District, dated 
the 21st September 1867. 


Brojo Beharee Sahoy (Decree-holder) 
| Appellant, 


VETSUS 


Kewal Ram and another (Judgment-dehtors) 
Respondents, 


Baboo Roopnath Banerjee for Appellant 


| — Baboo Tarucknath Dutt for Respondents. 


The three yeara “ preceding the Fpplication” allowed 
in Section 20 Act XIV. 1859, must be accounted for by 
excluding the day on which the application is made, 


Phear, J.—We think that the application 
for execution is made within time. The 
words of Section 20 Act XIV of 1859 are 
no process of execution shall issue &c., 
less some proceeding shall have baen 
u to enforce such judgment, decree, or 
s or to keep the same in force within 

years next preceding the applica- 
for-such execution. We think that 
wg the application,” must mean pre- 
date of the application for such 
nd consequently the three years 
© accounted for by excluding the day 
n which the application was made. Now the 
date of the final decree in the present case 
was the 9th July 1864, and this application 
for execution was made on the 9th July 
1867 ; that being so, the application in 
this case was, in our opinion, made just 

within the three years. The case must 
` therefore be remanded to the Lower Appel- 
. late Court with directious that it ‘seud it to 
the Court of first instance for execution. 
















"~The special appellant to be paid his costs 
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The 2nd June 1868. 
Present: 


The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Jurisdiction. è 
Case No. 2762 of 1867 under Act X of 1859. 


Special Appeal froma decision passed by 
the Judge of Mymensingh, dated the 13th 
July 1867, reversing a decision passed by 
the Deputy Collector of that District, 
dated the 3lst December 1866, 


Mahomed Jakee (Plaintiff) Appellant, 
versus 


Gopee Roy and others (Defendants) 
Respondents, 


Baboo Shushee Bhoosun Bose for Appellant. 


Mr. J. S. Rochfort for Respondents. 


In a suit brought under Clause 6 Section 28 Act X 
of 1859 setting forth that plaintiff had been ousted 
from his homestead, and his crops had been plundered, 
by his lessors in concert with their co-trespassers whom 
they had located on the lands, it was held that the 
suit was Substantially against the tenants in possession, 
their lessors having been joined in the suit, and that 
the Collector had no jurisdiction. 


Kemp, J.—Tuis was a suit brought under 
Clause 6 Section 23 Act X of 1859. 


The plaint sets forth that the plaintiff, the 
tenant, was ousted from his homestead, and 
that his crops were plundered by his lessors 
(khas mehal lessees), acting in concert 
with their co-trespassers, whom they (the 
lessees) had located on the lands, and who are 
admittedly in possession, 


The Lower Appellate Court has dismissed 
the plaintif’s suit on thee ground that the 
Revenue Court had no jurisdiction. A deci- 
sion published at page 20, Act X Rulings, 
Weekly Reporter, Volume VI, was quoted by 
the Judge in support of his judgment. 

In special appeal it is contended that the 
decision relied upon by the Judge dees not 
apply to the présent snit, and that the Judge 
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has misconstrued the plaint, which does not 
(the special apBellant contends) state that the 
tenant was ousted by the landlord iu conjunc- 
tion with other individuals, but through the 
landlord’s instrumentality alone. 


We think that the suit is substantially one 
against the tenants who are in possession, 
their lessors having been joined in the suit. 


If the plaintiff sued the lessors alone, his 
suit would be cognizable by the Collector 
alone, but he could not recover possession as 
against the tenants in possession under the 
Collector’s decree. The full remedy can only 
be obtained by briuging a suitin the Civil 
Court against the dispossessing ryots join- 
ing the lessors as defendants. 

The Collector has no jurisdiction as 
against all the parties in this suit, and it 
would encourage a splitting up of causes of 
action, and tend to multiply suits, were we to 

- hold that the plaintiff could proceed against 
‘the lessors in one suit under Act X, and 
against the joint-trespassers, the ryots, in 
another suit in the Civil Court. 


+The appeal is dismissed with costs and 
interest. 


_. The 2nd June 1868, 


os Present : e 
The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Jurisdiction—High Court's powers 
under Section 35 Act XIII of 1861, 
and Section 15 of 24 aud 25 Vie. 
Cap. 104. 


Lowazima Special Appeal from a decision 
passed by the Collector of East Burdwan, 
dated the 31st March 1868, reversing a 
decision passed by the Deputy Collector 
of that District, dated the 28th January 
1868. 


Drobo Moyee Dabee (Plaintiff) Appellant, 
a _ versus 


Bipin Mundyl and another (Defendant) and 
another (Intervenor) Respondents. 


‘Baboo Kishen Succa . Mookerjee for- 
Appellant. 
No one for Respondents. 
- N ` ° 
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Where a respondent ia a Collector’s Coutt applied in 
special. appeal to the High Court to exercise the general 
powers of supervision vested in it by Section 85 
Act XXIII of 1861, and Section 15 of 24 and 25 Vic. 
Cap. 104, to set aside the Collector’s proceedings as 
without jurisdiction, it was held that ag he had 
allowed the appeal to be heard without objection, he 
was not entitled to the relief sought. 


Markby, J.—Turs application must be 
refused. The applicant, who was respondent 
in the Collector’s Court, allowed the appeal 
to be heard without objection. He now asks 
this Court to exercise the general powers of 
superintendence vested in it by Section 35 
of Act XXIII of 1861, and Section 15 of 24 
and 25 Vic., Cap. 104, and to set aside 
the proceedings before the Collector as being 
without jurisdiction. Assuming them to 
have been so, still we think we ought not to 
interfere. The applicant took his chance of 
a decision in his favour in the Court of the 
Collector, without in any way protesting 
against the jurisdiction. And though his 
conduct in this respect will not give that 
Court jurisdiction, still it is, in our opinion, 
sufficient to prevent him coming before this 
Court, and asking it to exercise its extra- 
ordinary powers of relief in his favor; by 
setting aside preceedings of which he was 
willing enough to avail himself so long as 
there was a chance of their turning out to 
his own advantage. We think the decree of 
the Collector ought not to be set aside in 
order to relieve the petitioner. Upon the 
question whether or not it is a valid and 
binding decree, we express no opinion, . 











The 3rd June 1868. 
Present: 


The Hon'ble Sir Barnes Peacock. Kt 
Justice, and the Hon’ble Dwa 
Mitter, Judge. 


Res adjudicata—Section 2 £ 
and Section 25 Act XK. of% 


) Q, 
Case No. 2738 of 186a 


Special Appeal from a decisid'>s, 4, 
the Judge of Chittagong, fot o O, 2 
July 1867, affirming a ded, ae i } 

the Moonsiff of that Dif g”. “ 

19th February 1867. l 


Gocool Chunder and othe: * i 
Appellants,’ 


Versus 


Ali Mahomed (Defendant) ‘, 


\ 


ident, 
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Babad Chifider Madhub Ghose 
for Appellants. 


Baboo Hem Chunder Banerjee 
for Respondent. 


A Collector’s refusal to give assistance under Section 
25 Act X of 1859 is not a determination by a Court of 
competent Civil jurisdiction in a former suit within the 


meaning of Section 2 Act VIII. 1859, 


Ir has been decided by a Full Bench 
of. this Court that an appplication to the 
Collector, under Section 25 of Act X of 
1859, for assistance to eject a tenant is not 
a suit, and that the order of the Collector 
in such a case is not one from which an 
appeal lies to the Civil Court. Following 
that decision it was -held in the case No. 
2313 of 1862, reported in Sutherland’s Full 
Bench cases, page 126, that Section 25 of 
Act X of 1859 does not preclude a zemin- 
dar or other person in receipt of rent from 
suing in the Civil Court for the ejectment 
of a tenant after the expiration of his lease, 
iastead of applying to the Collector for as- 
sistance. It follows that a refusal by a 
Collector to give assistance under Section 
25 is not a determination by a Court of 


competent jurisdiction in a former suit with- | 


in the meaning of Section 2 of Act VIII 
of 1859. If the plaintiff had not made ap- 
plication to the Collector he might, accord- 
ing to the Full Bench decision to: which 
I have referred, have sued in this action in 
the Civil Court. The fact of his having 
applied for assistance to the Collector, or of 
the Collector’s haviug refused to render him 
assistance, is not a bat to the maintenance 
of this action. 


. The case is distinguished from the case 
cited by the Judge, reported in Wyman’s 
Journal, Vol. J, page 58, which is also re- 
ported in. V Weekly. Reporter, page 8; Act 
X Rulings. The decision of the Judge is re- 
versed, aud the case is remanded to him to be 
decided upon the merits. The costs of the 
appeal will abide the result of the ultimate 
‘decision in the case. 


In determining this case upon the merits, 
the Judge will lave to consider whether the 
plaintiff had duly determiued the jote by 
notice or otherwise, even if it was merely a 
jote from, year to -year. We make this re- 
.mark merely to call the attention of the 
Judge to the point. - ; 
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The 3rd June 1868. 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Jurisdiction—Suit to recover rents 
collected without landlords author- 
ity. | 


Case No. 2822 of 1867. 


Special Appeal from a decision , passed by 
the Judge of Hooghly, dated the 21st 
June 1867, reversing a decision passed 
by the Sudder Ameen of that District, 
dated the 23rd March 1867. 


Kadumbinee Dossee (Plaintiff) Appellant, 
versus 


Bhugobutty Churn Ghose and 
(Defendants) Respondents. 


another 


Baboo Kishen Kishore Ghose for Appellant. 
Baboo Nil Madhub Sein for Respondents. 


Wher8 a naib, without authority from his principal * 


`” had collected rents from ryots, and the principal's suits 


to recover his rents from the ryots were dismissed with 
costs, in consequence of the admission of the naib that 
he had received the money sued for, it was held that 
a suit against the naib and another acting in collusion 
with him, to recover the monies collected, and damages, 


‘was cognizable by the Civil Court. 


Kemp, J.—TuHis was a suit against two 
defendants: one is styled us a discharged 
naib of the plaintiff’s, the other as acting 
in collusion with the said naib. 


` It is allegedin the plaint that the naib 
(defendant), though his sunnud of appoint- 
ment did not empower him to do so, collected 
certain monies from certain ryots; that on 
plaintiff suing sixty-four ryots for rent, they 
pleaded payment to the naib ; that in conse- 
quence of the admission of the naib that 
he had received the money sued for in these 
suits, the suits were all dismissed, and 
plaintiff had to pay his own costs in all those 
suits, as well as bear all the costs of the 


in Yer 
i” a 


Civil 


. 0 


The present suit is to recover the monies 
so collected, and the costs of the suits which 
were dismissed, in the shape of damages. 
The Judge held that this suit was not 
cognizable by the Civil Court. 


We think that the Judge is wrong, This 
is not a simple suit against an agent or his 
surety for money received in the course 
of the employment of such agent, but a 
suit for monies received as not within the 
scope of his authority to receive, and for 
damages which the plaintiff alleges he has 
sustained by having to pay costs in sixty-four 
suits which he brought for rent against 
his tenants. A third party is also arrayed 
amongst the defendants, who is not a surety 
for the agent. This defendant is charged 
with collusion. The suit is cognizable by 
the CivilsCourt, and is remanded for trial. 
Costs to follow the result. 


The 8rd June 1868. 
Present: 


The Hon’ble G Loch and F. A. Glover, 
Judges. 


Objection first taken in special appeal 
- — Sale by Hindoo widow — -egal 
necessity. 


Case No. 2425 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 27th July 
1867, reversing a decision passed by the 
Moonsiff of that District, dated the 8th 
March 1867. 


Kool Chunder Surmah (Plaintiff) Appellant, 
| versus 
Ramjoy Surmona (Defendant) Respondent. 
Baboo Gopal Lall Mitter for Appellant. 
Baboo @reesh Chunder Ghose for 


Respondent. 


Where plaintiff claimed as his ‘inheritance what had 
been sold to defendants by his mother to liquidate debts 
due by his late fathar,” it was held,lsi, that it was too 


C | 
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late in special appeal to raise dou@ts as te, his mother 
having been plaintiff's guardean, when the objection had 
not been taken below at any stage of the proceedings ; 
and, 2ndly, that there was such an apparent necessity as 
would justify the purchase, and that the mere fact of the 
widow having been able to make a more advantageous 
arrangement would not nullify a sale to a Bond fide pur- 
chaser for value. 


Glover, J—WiutH regard to the 8-annas 
share said to have been purchased by the 
special appellant from Luckhee Kant Sur- 
mah, no objection is taken to the Judge’s find- 
ing in-the grounds of special appeal. The 
Judge’s decision, moreover, on this part of 
the case, is distinctly one of fact with which 
there would be no interference possible in 
special appeal. 


There remains the 8-annas share which the 
plaintiffs claims as his inheritance, and 
which the Judge bas found to have been 
legitimately sold to the defendants by tha 
plaintiffs mother to liquidate debts due ‘by 
his late father. 


In special appeal, the plaintiff objects to 
this decision on two grounds :— 


lst.—Because his mother, Sunkuree Detia, 
is not shewn to have been his guardian, and 
therefore had no right to sell his patrimony 
under any circumstances. 


2nd.—Because, even if she did act as his 
guardian, het alienation would not be valid, 
unless shewn to have been for the benefit 
of the minor. 


| 
The first objection does not appear to have 
been taken below at any stage of the pro- ~ 
ceedings, Jt seems to have been tacitly 
conceded by both parties that the mother 
had authority to act for her son, and it ap- 
pears to us too late now to raise doubts as to 
her having been his guardian, The special 
appellant has been of age for many a year ; 
and had his mother not been his guardian, 
he would hardly have Jet slip such a certain 
means of defeating his adversaries’ claim, for 
he would not have been bound by any act of 
his mother unless she had been duly appoint- 
ed his guardian under Act XL of 1858. 
( Vide Sreenath Koondoo, versus Huree Narain 
Mudduck, 7 Weekly Reporter, 399). 


With regard to the second objection, it is 
argued that the mere fact of the special 
appellant’s father dying in debt would be 
per se, no sufficient reason for selling his 
estate. It would have to be seen what pro- 
portion his debts bore to his assets, and 
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_whether or not thee widow could have 

paid them off from the income. In short, 

the special appellant wishes to place upon 
the purchaser the burthen of a very distinct 
proof as to the necessity for the sale. 

The Judge has found on the evidence 
adduced that the widow sold to pay her 
husband’s debts, and that the defendant 
- bought bona fide. There cau be no question 
that the son would take his father’s property 
burthened with his liabilities; and if these 
were cleared off by the sale of that property, 
or part of it, if cannot be said that such 
alienation was to the minors disadvantage, 
or that if was one which a guardian would 
not have been justified in making. 

But even if there were a question as to the 
the 
mere fact of her having been able to make 


propriety of the guardian’s conduct, 


some more advantageous arrangement for the 
estate of the minor would not nullify a sale 
The well 
known case of Hunooman Pershad Pandey 


io bond fide purchasers for value. 


has laid it down that such a purchaser would 
be protected, if he had exercised due care and 
had made such enquiry as was open to him, 
and had believed 
reasonably credited necessity. The ruling 


in the existence of a 


has been followed by this Court in the case 
of aguardian. (Vide Radha Kishore Mooker- 
jee versus Mirtunjoy Gao, 7 Weekly Re- 
porter, 23). 

And as the Judge has found as facts that 
there were debts due by the special appellant’s 
father, and that the widow sold the property 
in order to pay off those debts, it would seem 
that there was such au apparent necessity as 
would justify the purchase. It is nowhere 
shown that there were any other means of 
paying off incumbrances, or that the widow 
had any income of her own sufficient for 
the purpose. 

We think that there is no ground of 
special appeal in this case, and that the 
application should be rejected with costs. 
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‘The 8rd June 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glovor, 
Judges. 


Onus probandi—Possessory suit— 
Mokurruree lease. | 


Case No. 120 of 1867. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 15th June 1867, reversing 
a decision passed by the Assistant Com- 
missioner of that District, dated the lth 
July 1866. 


Rughoonath Dobey (Plaintiff) Appellant, 
versus 
Puresh Ram Mahata (Defendant) Respondent. 


Raboos Mohendro Lall Shome and Kedar- 
nath Chatterjee for Appellant. 


Baboo Mohinee Hohun Roy for Respondent. 


In a suit to recover possession of land under a mokur- 
ruree lease granted to plaintif by the zemindar (defend- 
ant, who admitted its validity) from the other defend- 
ant who had been in possession 20 years, aud who also 
claimed a mokurruree interest,—HELD, that the onus lay 
with the substantive defendant to show that his lease 
was mokugruree. 


Glover, J.—THIs wasa suit to recover 
possession of certain lands alleged to have 
been granted to the plaintiff under a mokur- 
ruree lease by the zemindar defendant, hut 
of which plaintiff had not beeu allowed to 
take possession by the other defendant, who 
likowise claimed a mokurruree interest. 


The zemindar defendant admitted the 
plaintiffs right, and alleged that the mokur- 
ruree lease set up by the other defendant 
was false, he uever having had any thing be- 
yond aterminable lease, at the expiry of which 
the land had been given to the plaintiff. 


The substantive defendant pleaded a 
mokurruree lease from the year 1235 B. S. 


The Court of first instance held the mokur- 
ruree pottah of the defendan? to be spurious, 
and consequently gave plaintiffga decree; 
but the Judicial Commissioner considered that 
as the defendant had admittedly been iu 
possession of the land for the last RO years, 
the onus of proving that he beld on n ter- 
minable lease only, whs on the pdaintiff,.and 
as he was unable to 
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discharge it, the Judi- 
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cial Commissioner refuy ea ; beta bia and others (Decrée-holders) 
defendant’s possession. ART Me mi LDA Appellants, i 
This decision appears to us clearly -mgonge -k= persue 


The special appellant holds a mokurruree 
lense from the zemindar. The defendant 
claims to hold a similar lease. He admits 
the zemiudar’s general rights, but puts 
forward the special plea that those rights 
were barred by the grant to him of a mokur- 
ruree lease long prior to that set up by the 
plaintiff. Under these circumstances, the 
onus of proof was uot upon the plaintiff 
to show that the defendant’s lease was tem- 
porary, but upon the defendant to show that 
it was mokurruree ; and a bare possession for 
20 years or more would not shift the burthen, 
or give the defendant a mokurruree title 
against his landlord, without clear proof of 
his right to hold at fixed rates. Thisis nota 
suit under Act X of 1859, where a plea of 
holding at one and the samerate, since the 
settlement might be supported by the presum- 
tion arising from 20 years’ continuous pay ment 
at that rate, but one in which the tenant 
fixes the date of his lease in a certuin 
year. 


The Judicial Commissioner observes that 
the defendant’s possession for 20 years has 
been proved by the plaintiff’s own witnesses, 
bat we remark that these witnesses speak 
of this possession as being that of an ijaradar 
or farmer onfy, so that their evidence in no 

` way benefits the defendaut’s case. 


The case must go back, in order that the 
Judicial Commissioner may find whether or 
not the defendant holds his land on a valid 
mokurruree title from the zemindar. If he 
does not, the plaintiff, who is admitted by 
the zemindar to -hold in that manner, 
will be entitled to take possession of the 
Jand. Costs will follow the result. 





The 3rd June 1868. 
Present: 


The Hon’ble H. V. Bayley and W. 
Markby, Judges. 


Contribution—Mode of enforcing the 
` obligation — Limitation — Keeping 
alive a separate decree. 


Case No. 470 of 1867. 


Miceellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the 7th 
- June 1867, affirming an order passed by 
the Principal Sudder, Ameen of that 


TI altel January 1867. 
oe» gg . e 


Kumola Kant Bukshee and others (Judg- 
ment-debtors) Respondents, 


Baboo Issur Chunder Chuckerbutty 
for Appellants. 


No one for Respondents. 


Where one person jointly interested with others in 
land is compelled to pay Government revenue in excess 
of his proper share, each e.-sharer is bound to re- 
fund so much ashe ought himself to have paid; and 
this objection is to be enforced by a suit against 
all the co-sharers in which the amount of their several 
liabilities is to be declared by the Court. 


HELD, that where a decree is not a joint one against 
all the defendants, buta separate one as against each 
batch of defendants, the proceedings against one batch 
have no eifect towards keeping alive the separate decrees 
against other batches, 


Markby, J.—Tae appellants in this case 
are seeking to execute a decree, dated 21st 
March 1863, which declares that certain of 
the defendants in the suit, being six iu 
number, should pay to the plaintiff rupees 
749-0-9 ; that certain others of the defend- 
ants, being five in number, should pay to 
the plaintiff rupees 91-8-2 ; that certain 
others of the defendants, being three in num- 
ber, should pay to the plaintiff rupees 60-8-6 ; 
and that the remainder of the defendants, 
being seven in number, should pay the sum of 
rupees 280-0-9 ; in all 1181-5-0, which, with 
costs in proportion, the defendants were to 
pay according to their respective shares. 


The suit was brought by one of several 


! persons jointly interested in laud agaiust his 


co-sharers, the grouad of his action being” 
that he had been compelled to pay the whole 
Government revenue due iu respect of the 
land, and he now sought to recover froin 
his co-sharers that which he had paid in 
excess of his own proper share. The result 
of the suit was that he gota decree in his 
favor iu the form stated above. 


The obligation of the co-sharers in some 
way or other to satisfy this demand is well . 
known, though there has been occasionally 
some difficulty and sume misunderstanding 
as to the exact nature of the obligation, 
the mode in which it arises, and the mode 
in which it is to be enforced. 


The mode in which the obligation arises 
is no longer of any importance as soon as 
it is ascertained what the obligation is, and 
tle mode in which it is lobe enforced ; und 
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both 
finally settled bys 


the Doin 
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1. That each co-sharer is bound to refund 
to the one who has paid the whole revenue, 
so much ashe ought himself to have paid. 


2. That this obligation is to be enforced 
by a suit against all the co-sharers iu which 
the amount of their several liabilities is to 
be declared by the Court. 


It can perhaps hardly yet be said to be 
fully ascertained how the rights of the parties 
are to be adjusted, if one of the co-sharers 
should be unable to fulfil his obligation, but 
no such question arises in the case before us. 
The above two propositions were recoguized 
in the Full Bench decision reported in the 
VII, Weekly Reporter, page 377. 


Now turning to the case before us we 
fiod that in the year 1863, the plaintiff 
attached the property of one of the six 
defendants who were ordered to pay rupees 
240-0-9. On the 27th November the de- 
fendant whose property had been attached 
deposited iu Court the sum of rupees 368- 
0-2 being the above umount, together with 
the shure of costs of this set of defendants 
and interest; and upon his doing this the 
execution case was struck off the file, by 
which we understand it to be meant that the 
attachment was taken off and tlie execution 
proceedings entirely put an end to. From 
that time no further proceedings were taken 
by the plaintiff until the 21st November 
1866, when he made an application for the 
purpose of taking out execution against that 
batch of defendants who were ordered to 
pay rupees 749-0-9. It was thereupon 
objected that execution of the decree was 
barred under Section 20 of Act XIV of 
1859. The plaintiff in answer relied on the 
proceedings taken against the former batch 
of defendants, the last step in which was 
taken on the 27th November 1866. The 
Principal Sudder Ameen, however, to whom 
the application was made--gave—lis opinion 
in a very clear jii, ‘ment that the “decree 
was not a joint one’ against all the defend- 
ants, but a separate one against each batth, 
and that te proceedings against one batch 
had no effect \whatever towards keeping 
alive the Wsepatate decrees against other 
batches ; abi, he held the-exécution to be 
barred by litigation under”, the’ provision 
referred to. Upon appeal*thie Judge of Raj- 


shahye confirmed this decision. , 
1 F LIS 
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Rulings. 


It now comes before us as a Miscellaneous 


it practigg aug, decisions’| Appeal, and we also thinks the Principal 
of this Court in the ing mitùhers-? |-Sudder Ameen was right. 


It appears to us that the language of the 
decree is clear. It directs each batch of 
defendants to pay a certain sum of money, 
and there is net a single word in the decree 
which would lead us to suppose that it was 
the iutention of the Court which*passed the 
decree to impose a joint liability upon all 
the defeudants for the whole amount, 


It is said that the decree must be con- 
sidered as creating a joint liability, because 
the plaintiff has a right to hold all the de- 
fendants jointly liable for the amount which 
he has paid in excess of his share; but as 
appears from what has beon alreatly stated, 
this argument is directly opposed to the 
establised law and practice of this country. 
In such a suit as this though all the sharers 
must be sued together, yet it ig the business 
of the Court by its decree to apportion the 
liability amongst the shareholders accordiug 
to their respective shares, and not to give a 
joint decree against all. This was done as 
far as it was necessary to do so in the 
present case. j 


4 T Zene 
We have been much af. e casa — aa 


decided by L. S. Jackson and Hobhouse, J. J. 
reported iu VIIL Weekly Reporter, 81. 
There is no doubt great similarity between 
that cafe aud the present, and had we dif- - 
fered from those two Judges on any prin- 
ciples of law, we might have thought it 
right to send the case before a Full Bench, 
But we do not consider that upon any priu- 
ciples of law involved in this case, 
there is guy difference of opinion what- 
ever. ‘The Judges in that case thought 
that the decree before them was joint and 
several, and considered that the joint liability 
of all the defendants was kept alive by pro- 
ceedings against any single one. Weoo not 
question this, but in our opinion the decree 
before us is not a joint decree as against all 
the defendants. It, iu fact, comprises four 
decrees against four separate batches of de- 
fendants, and though, as between di fendanta 
comprised in the same batch, there is a joint 
liability for the amount which that batch has 
to pay, yet, as between the members of 
different batches, there is no gommon lia- 
bility. Consequently we consider that the 
proceedings in execution against one batch 
of defeudants, would not lr:ve any effect in 
keeping the rights of the decree-holder «live 
as against defendants who belonged to other 
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batches, and no proceedings having been 


tuken within 3 years to execute the decree 
ugainst the batch of defendants to which 
the respondents belong, the rights of the 
decree-holder under this decree is, as against 


theso defendants, barred by limitation. 
The appeal is dismissed with costs, 
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The 4th June 1868. 
Present ; 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Compensation to putneedar for use 


of land—'Zemindar’s claim. 
Case No. 2927 of 1867. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 5th 
August 1867, affirming a decision pussed 
by the Moonsiff of that District, dated 
the 16th January 1867, 


The Maharajah of Burdwan (Plaintiff) 
Appellant, 


VETSUS 


Wooma Soonduree Dossee (Defendant) 
Respondent. 


Babos Juggadanund Mooherjee and Chunder 
Madhub Ghose for Appellant. 


Baboo Ashootosh Chatterjee for 
Respondent. 


A zemindar who receives his rents in full is not enti- 
tled to participate in compensation received ty his put- 


needar fr loss suffered by the latter in consequence of 


works being erected on land included in the putuee. 


Jackson, J.—Ir is clear that the Maha- 
rajah (plaintiff) is not entitled to participate 
in the compensation received by the defend- 
aut in this case, This was not a case for 
Jands taken by the Railway Company 
through the instrumentality of Government, 
whereby the land was taken away altogether 
from the putneedar and from the superior 
landlord, and the assets of his zemindary 
reduced in consequence; but the land was 
taken by th® Railway Company from the 
putneedar, and the putneedar received from 
the Railway Company a compensation for 
the loss suffered by her in consequence of 
the erection of the Company’s works there- 
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That was a matter between the“putneedar 


and the Company, wifh which the zemindar : 
who receives his rents in full bas no con- 
cern. To say that the land has suffered 
some injury, of which the possible conse- 
quence might be that at a sale of the putnee 
a difficulty may arise as to finding a pur- 
chaser at an adequate price, is a circumstance 
involviug a-contingepcy too remote to be 
taken into cousideration at present. 


The special appeal is dismissed with 
costs, 





The 4th June 1868, 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges, 


Wahomedan Law — Marriage in 
guardian’s absence, 


Case No. 2865 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Mymen- 
singh, dated the 6th August 1867, revers- 
ing a decision passed by the Moonsiff 
of that District, dated the 2nd Febru- 
ary 1866. 


Kaloo Shaikh (one of the Defendants) 
Appellant, 


VeETSHS 


Gureeboollah Shaikh (Plaintiff ) Respondent. 
Baboo Debendro Narain Bose for Appellant. 


No one for Respondent. 


A marriage contracted by the mother and grand- 
mother of a Mahomedan minor was held to be lawful 
where a nearer guardian was precluded by absence from 
acting. 


Kemp, J.—Tuis was a suit for the disso- 
lution of a marriage as contracted without 
the consent of the legal guardian of the lady 
who is a minor, 

The plaintiff isthe brother of the lady’s 
graudfather, and he is now in Jail under 
conviction for murder. 

The first Court dismissed the suit. In 
appeal, the Principal Sudder Ameen, Moul- 
vee Museeotoollah, has decreed the suit, 
The Principal Sudder Ameen held that 
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it was provided by the Mahomedan Law 
that if a minor be married by such a guardiar 
as n mother in the presence of a nearer 
guardian, such marriage would not be valid, 
unless it receive the sanction of the nearer 
guardian, 


The effect of the Principal Sudder Ameen’s 
decree is that the plaintiff-is at liberty to 
contract a marriage for the lady with some 
body else. . 


The nearest guardian, now living, of the 
minor is undoubtedly the plaintiff, but he 
has never taken any interest in the minor, 
and has hitherto deserted her. Moreover, 
he is io Jail, and itis not probable that he 
will ever come out of Jail. The plaintiff 
being precluded by his absence from acting, 
the marriage contracted by the mother and 
grandmother of the minor is lawful. (See 
page 49, Baillie’s Mahomedau Law). 


The present marriage is not represented 
to be an unsuitable one, aud we see no good 
reason for declaring it to be anything but 
a valid marriage. 


We reverse the decision of the Principal 
Sudder Ameen, and restore that of the first 
Court. 


The 4th June 1868. . 
Present: 
The Hon’ble F. B. Kemp aud E. Jackson, 
Judges. 


Intervention—Section 77 Act X. 
1859. 


Case No. 2859 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 13th 
August 1867, affirming a decision passed 
by the Deputy Collector of Serampore, 
dated the 81st May 1867. 


Rajkristo Bhuttacharjee (Plaintiff) 
~ Appellant, 


VETSUS 


Nobeen Chung (Defendant) and another 
(Objector) Respondents. 
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Baboo Mohendro Lall Shome for Appellant. 


No one for Respondents. 

The intervention contemplated by Section 77 Act 
X of 1859 is not that of a party claiming to be the 
tenant, but that of a party who cluims the right to re- 
ceive the rent, 


Kemp, J.—Tais was a suit for rent for 
a sum below 100 rupees. The defewdant was 
duly served, aud did not appear. The plaiut- 
iff proved his claim, and obtained an ez- 
parte decree, 

A third party (special respondent) inter- 
vened, stating that he was the ryot of the 
plaintiff, and not the party sued as defendant. 
The Deputy Collector in the first instance 
refused to admit the intervenor under Sec- 
tion 77; but under directions of the Col- 
lector on appeal, he admitted the intervenor, 
and guve the plaintiff a decree agaiust the 
intervenor, 

On appeal by plaintiff, the Judge held 
that no appeal would lie to his Court, as no 
question of right had been determined. 

Plaintiff appeals. We thiuk that the pro- 
ceedings of the Collector in this cuse were 
illegal, and that the decision of the Deputy 
the 
against ite ovigiual defeudunt was a proper 
decree. 


Collector decreeing plaintiffs claim 


The intervenor could not, under Section 
77 ‘Act X, intervene on the ground that 
he was the tenant, and not the purty 
sued. Under Section 77, the only interven- 
tion that is contemplated is that of á party 
who claims the right to receive the reut of 
the land or The case of a party 
who avers that heis the party who ought 
to pay rent to the plaintiff, and not the 
party who has been sued, does not fall with- 
in the purview of the Section. The inter- 
venor is not prejudiced by.the ex-parte decree 
obtained by the plaintiff against the original 
defendant. R 

The decisions of the Judge and Collecior 
are reversed, and the original decisidh of the 
Deputy Collector degreeing the case ex- 
parte is restored with costs, 


tenure. 


4 e @ 


Pa 


Sib 


14 Civil 


. The 4th June 1868. 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Sharehglder’s title to property set- 
tled with Government — Share- 
holder’s right of possession. 


Case No. 2504 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 16th May 1867, reversing a 
decision passed by the Moonsiff of that 
District, dated the 23rd March 1866. 


Bunwaree Singh (Defendant) Appellant, 
VETSUS 


Ramanoogra Singh and others (Plaintiffs) 
Respondents. 


Baboo Doorga Doss Dutt for Appellant. 


Mr. R. T. Allan and Baboo Unnoda 
Pershad Banerjee for Respondents. 


In a case in which, after resumption of certain land, 
one of the shareholders (8) alone appeared at the time 
of settlement, and engaged with Government as on 
behalf of himself and the co-sharers who were men- 
tioned in the roobokaree of settlement, it was held that 
the title of any other shareholder to the property as 
against B, under this settlement, accrued from the date 
on which B took the settlement; but the right of such 


_other shareholder to possession and enjoyment only 


commenced when he came in and asked to have the 
benefit of B’s bargain, 


Phear, J.—In pronouncing judgment in 
this case, the Principal Sudder Ameen said 
that “ when perpetual settlement was made, 
“one of several shareholders, namely, 
“ Bunwarge Lall, alone appeared and en- 
“paged with Government. Such engage- 
‘s mënt, of course, must be considered as for 
‘¢ all shayeholders who have heritable right ; 
“even the Collector in his bundobustee 
“ roobokarge described and. debited the 
‘ rights and interests on the shares of the 
e . y ° 
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‘said co-parceners.in pursuance of Regu- 
‘Intion VII of 1862.” We understand 
that to mean, shortly, that the Lower 
Appellate Court found as a -fact on the evi- 
dence that, at the time of the settlement in 
1858, the defendant Bunwaree Lall took 
the settlement as on behalf of himself and 
the co-shareholders who were mentioned in 
the roobokaree of setflement : and this find- 
ing certainly may be supported by the 
evidence on the record. 


Now, the grounds of special appeal are 
three, and none of them impeach the cor- 
rectness, either in law or fact, of this 
finding, We must therefore take it to re- 
present the foundation upon which the 
rights of the plaintiff in this suit rest. 
With this view, turning to the grounds of 
special appeal, we find that the first is :—“ The . 
‘s Principal Sudder Ameen was wrong in 
“ ruling that the suit was not barred.” But 
we think that this objection cannot be main- 
tained. It seems tous that if the defend- 
ant Bunwaree did take the settlement in 
1858, in the way in which the Principal 
Sudder Ameen finds that he did, the plaint- 
iff’s right to the property as against the 
defendant under the settlement accrued 
from that date ; and as the suit was brought 
in 1866, only 8 years afterwards, we think 
that the suit is not barred. 


The second ground of special appeal is, 
that “ the*plaintiff cannot now claim a share 
“of the property which, by the act of 
“ resumption, ceased to be family property, 
“ when, after repeated calls of Government, 
“ he did not think it worth while to take 
“ settlement, waived his right to it, and 
“ acquiesced in the adverse possession of 
“ the defendant.” This objection is at once 
disposed of by the finding of the Principal 
Sudder Ameen, as we have said that we 
understand it, because the conclusion of - 
faet that he arrives at is, that the defend- 
ant took a settlement in the year 1858 for 
the benefit of the plaintiff and the other 
shareholders. Consequently, the conduct of 
the plaintiff,—before, and up to, and at, that 
lime,—is entirely immaterial, and can have 
no effect upon his rights as resting upon the 
foundation of this settlement. 


The third objection is, that “when the 
defendant himself took settlement, paid 
“ the rent himself, and is in possession with 
“the honest belief of the validity of his 
“ own right, he cannot at all be made liable 
“for wassilat,—at least not for 8 years.” 
This objection is in substancea good one. 
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judgment of the Hon'ble H. V. Bayley 
and the Howble J. B. Phearg two of the 
Judges of the Court, dated the 9th 
September 1867, in Special Appeal No. 
544 of 1867, from a decree of the Zillah 
Court of Nuddea, dated the 11th Decem- 
ber 1866, the said Judges having been 
equally divided in opinion. 


A claim for wassilat is always of the nature | 
of a claim for damages :.and in order to 
entitle a claimant to wagsilat, he must make 
out that he has been deprived by the 
wrongful. act of the defendant of the 
natural profits and enjoyment of-the pro- 
perty, which he would have had if it had 
not been for that conduct of the defendant ; 
and that, consequently, he is entitled to be 
reimbursed the loss which the defendant’s 
conduct has caused him. It seems to me 
that, on the finding of the Lower Appellate 
Court, as well as that of the first Court, 
and, indeed we may add, we beliave by the 
admission of the Advocate of the respondent 
himself, that there is no ground in this case 
for saying that, up to the time of the com- 
mencement of this suit, the defendant has 
by any overt act kept the plaintiff out of 
the enjoyment and fruition of the property 
which he now seeks to obtain. Indeed, we 
do not think that the plaintiffs title to the 
property under the settlement effected by 
the defendant gave him a right to possession 
immediately on the settlement. It seems 
to us that the plaintiff’s right to possession 
and enjoyment only commenced when he 
came in and asked to have the benefit of the 
defendant’s bargain. 


We therefore think that the Principal 
Sudder Ameen had no ground in law upon 
which he could award wassilat, and in that 
respect it seems to us that his ‘judgment 
ought to be modified. The decree of the 
Lower Appellate Court is therefore cou- 
firmed, except in so far as it directs payment 
of wassilat; and in that respect it. is re- 
versed. Ench party will pay his own costs 
in this appeal. 









` Womesh Chunder Goopto (Plaintiff) 
Appellant, 


versus 


Raj Narain Roy (Defendant) Respondent. 


Baboo Anund Chunder Ghossal for 
Appellant. 


Baboo Sreenath Doss for Respondent. 


A let an under-tenure to B, which under-tenure waa 
sold for arrears of rent under Section 105 Act X of 1859, 
and bought in by A, On proceeding to take possession, 
A found that C had trespassed upon the under-tenure 
during B's tenure, and had held possession for more than 
12 years. A sued to recover possession of the under- 
tenure, and it was held by the senior Judge of the Divisioa 
Bench, (Bayley, J.,.) that A’s cause of action was the act of 
dispossession by C, and the suit was barred more than 12 
years having elapsed, anil that A’s right to sue was not 
affected by the fact that B'stenure was still running. The 
junior Judge(Phear, J..)held that the suit was not barred, 
tbat the cause of action to A accrued when he obtained 
back the property at the auction-sale, and that daring the 
period of encroachment the cause of action did not 
arise to B, aud pass from B to A during the ti-e the 
putnee lasted, the putnee entirely disappearing in the 
superior title of zemindar-vendee. 


HELD by the Appellate Court, in confirmance of the 
view of Phear, J., that tke cause of action to*A, who 
was a purchaser of an estate free from incumbrances 
against C, who was a trespasser aud had encroiched on 
B, the defaulter, must be taken to accrue at the same 
time as his, A’s, right to turn out under-tenants of the 
defaulter, vizą from the time of the purchase of the 
tenure of the defaulter; and the fact that 4 was both 
talookdar and purchaser, did not prevent him from ex- 
ercising the same rights as any other purchaser would 
be entitled to do. 


Query—Whether the doctrine of merger applies to 
lands in the Mofussil in this country. 


The 5th June 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble G. Loch and 


L. S. Jackson, Judges. The following are the judgments of the 


Limitation—Cause of action—Talook- Division Bench :z— 


dar who is also purchaser—Merger- Phear, J.—TueE suit is brought ¢o recover 


possession of a small piece of ground. It 
seems that the plaintiff had granted a putnee 
of certain land, including the Jand ih suit, to 
one Damoodur Chunder Roy, and ultimately 
this putnee was seld by auction ‘for arrears 


Case No. 18 of 1867. 


Appeal under Section XV of the Letters Pat- 
` ent of 28th December 1865, against the 


t 
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of rent, when it was bought in by the plaint- 
iff himself. This occurrred ou the 6th Sra- 
bun 1269. On proceeding to take khas 
possession of the lands of the putuee, the 
plaintiff discovered that the plot of the land 
now sued for had been encroached upon and 
appropriated by the defendant, the owner of 
a neighbouring talook, during Damoodur 
Chunder’s enjoyment of the putnee, and the 
plaintiff accordingly brings this suit to re- 
cover his lost property. 


It is admitted that the defendants have 
been in wrongful possession of the land for 
more than 12 years before the institution of 
this suit, On this arises the question whe- 
‘ther the plaintiff’s suit is barred by -lapse of 
time or not,—in other words, when did 
plaintifs cause of action arise? The 

- Lower Appellate Court has found that the 
plaintiff's cause of action first accrued when 
he obtained back his property by purchase 
at the auction-sale, because he could not 
have known earlier that the dispossession 
had taken place. Manifestly the reason 
given for this decision is erroneous, inas- 
much as the accruing of the cause of action 
couldin no way depend upon, whether the 
plaintiff was aware of its existence or not. 
Jam, however, inclined to think that the 
decision itself is right. It seems to me that 
during the pendency of the putuee, the plaint- 
iff was not entitled to the possession of the 
land, Subject to the putnee even ag ngainat 
a trespasser, he was only entitled to such 
rents, profits, and privileges as were reserved 
to him by the pottnh and the reversion of 
the property contingent on the event of the 
putnee in any way coming to end. If this 
view be correct, the occurrence of the en- 


croachment did not give him any right to sue’ 


to recover’ possession, although it might 
have afforded him good cause to sue for vindi- 
cation of his reversionary and other rights; 
and as long as the putnee continued in being, 
his position relative to the wrong-doer did 
not alter. Consequently the cause of action 
upon which the plaintiff now sues did not 
accrue to himself during the time that the 
putuee lasted. Then, did it during that period 
accrue to the putneedar, and from him pass to 
the plaintiff by the auction-sale? I think 
there is no deubt upon the facts that the 
right to spe to eject the trespasser did ac- 
crue to the putneedar, when the encroachment 
was first made ; and if the present plaintiff 
now suesgonly by reason of claiming through 
the putneedar, and on the foundation of his 
rights, then the presentcause of action must 
dato back to the time wheu’it accrued to the 
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putneedar, and the 
the Limitation Act. 


But passing by the question, whether under . 
the rent-law the purchaser at a sale of a 
tenure for arrears of rent takes with it such 
rights of action in regard to it, and ‘no more, 
as the defaulting tenant possessed at the time 
of sale, I think that in this particular cage, 
on the completion of the auction-sale, the 
putnee entirely disappeared by merger in the 
superior title of the zemindar-vendee. he 
zemindar could not pay rent to himself, and 
there was nothing in the facts to keep the 
tenure alive for the benefit of any one else. 
On the putnee thus ceasing to exist, the 
plaintiff became entitled, not as claiming . 
through the putneedar, but by virtue of his 
original rights as zemindar, to the possession 
of the lands in their entirety which had 
been originally granted in putnee. In this 
state of things, the withholding possession 
from him which is attributed to the defend- 
ants constitutes a new cause of action, 
and is not simply a continuance of that 
which had before accrued to some other per- 
son. The defendant’s trespass is a violation 
of the plaintiff’s right of possession, which 
heis entitled to maintain by action quite 
independently of the fact that the trespass 
in question is also only a persistence in that 
which was before a violation of the pntnee- 
dar’s right of possession. The violation of 
right in thb two instances is not one and the 
same thing, because the two rights of posses- 
sion are themselves distinct. The zgemindar 
does not acquire his right of possession from 
the putneedar, but he does so as a conse- 
quence of the putneedar’s tenure and rights 
all falling to the ground. I assume that 
during the existence of the putnee, until the 
cale for arrears of rent, the plaintiff was not 
in any way ousted of his zemindar’s rights, 
for had the putneedar disclaimed, or paid his 
rent to another person, inasmuch ag in 
either of these events the zemindar would 
have acquired immediate right of posses- 
sion, his right of action against the tres- 
passer would have accrued at the same time, 
and the period of limitation would have 
commenced to run accordingly. 


On the whole, therefore, I think that the 
decision of the Lower Appellate Court is 
right, and that the appeal ought to be dis- 
missed with costs, 


ult is cleatly barred by. 


Bayley, J.—I much regret that I cannot 
concur in this judgment, and differ from my 
learned brother Phear with much diffidence, 
But in this case I think the’ zemiudar, 


ps 
Civil 
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. though purchaser of the putnee, is barred, 
because the cause of action is in my’ view, 
the act of dispossession which admit- 
tedly took place 12 years before suit. I 
pass over one plea addressed to us, viz., that 
the cause of action is the date of the know- 
ledge by the zemindar (after his purchase of 
the putnee) of the adverse possession of 
a third party. I do so, as we are agreed 
that such knowledge does not create the 
cause of action. The question we have to 
decide is, whether the other plea taken by 
the zemindar, viz., that as purchaser he 
has a right to have the putnee in the state it 
was when originally created, aud that no 
cause of action arises to him till the date of 
his purchase, is correct or no} He is, it is 
true, the purchaser ; butitis also true that 
he remains, \notwithstandiug, just as much the 
zemindar as ever. It is not seriously con- 
tended before us that if be were the zemin- 
dar only, th not the zemindar and pur- 
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chaser combined, he would not be barred, 
Now, the adverse possession by the third 
party is of the lands the proprietary right 
of which, during the whole period of ad- 
verse possession, remained with the same 
zemindar. The intermediate putnee right to 
collect the rents and take the profits would 
not in any way \affect the zemindar’s pro- 
prietary right. ‘On that right being inter- 
fered with by a third party having adversely 
held possession of the lands of the zemiudar 
proprietor, the cause of action arose, è. e., 
whenever the ‘adverse possession com- 
menced. 


\ 

It is said that the zemindar could not sue 
while the pufneeder had the putnee. But I 
‘think this is not so. The zemindar could in 
my view have always sued, whether there 
was a putnee or mot, for a declaration of 
his proprietary rights against the third party 
in adverse possession. His doing so would 
not affect the putneedar’s lease, and then the 
zemindar might, indeed, if he got a decree, 
make over the land to the putneedar’s posses- 
sion. As the zemindar did not do what, in 
my opinion, the law allowed him to do, and 
what the act of a by a third 
party called upon the \zemiudar as proprie- 
tor, to do, limitation must, I hold, bar the 
guit. I would therefore\decree this appeal. 





The judgments on the present appeal 
were delivered as\ follows :— 
Peacock, C. -J.—Tais \suit was brought 


by the plaintiff to recover possession of a 
piece of ground which was originally in- 
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cluded in an under-tenure granted by plaint- 
iff. The tenure is called in the judgments 
n putnee-tenure, but In strictness it was not 
a putnee-tenure, the talook of the plaintiff 
not being an estate in respect of which he 
paid revenue to Government. The under- 
tenure was put up to srle in execution of a 
decree of the Revenue Court for an arrear 
of rent due in respect of it, and thé plaintiff 
himself purchased the under-tenure at that 
sale. Upon seeking to recover a portion of 
the land which is the subject of this suit 
from the defendant, the latter set up an ad- 
verse possession for upwards of 12 years, 
and contended that the plaintiff was: barred 
by limitation, 


This plea cannot be supported if the 
plaintiff’s right of action accrued when lie 
purchased the ander-tenure, and the defend- 
ant cannot avail himself of limitation unless 
the period during which the defendant 
occupied adversely to the under-tenant can 
be taken into consideration. 


The Moonsiff held that limitation was not 
a bar, andthe Judge upheld his decision, 
saying that it was unnecessary to consider 
whether the under-tenure was sold free from 
incumbrances or not, inasmuch as when the 
plaintiff purchased the tenure, it merged 
in his larger interest. 


Upon appeal to this Court, Mr. Justice 
Bayley, Who was the senior Judge, held that 
the suit was barred by limitation ; the other 
Judge, Mr. Justice Phear, considered that 
the decision of the Lower Courts was 
correct and that the plaintiff was not barred. 
His opinion was also founded upon tha 
doctrine of merger, and he did not enter 
into the question whether the under-tenura 
was sold free from incumbrances. 


My own impression is that the doctrine of 
merger does not apply to lands in the 
Mofussil in this country, Ifit applies, the 
under-tenure would have merged even if the 
plaintiff had purchased from the original 
holder of it ; so it would have merged if the 
plaintif -Hnd purchased subject to incum- 
brances created by the under-tenant; but it 
is clear thatin either of the eases aboro 
supposed, the purchase would not have 
freed the uuder-tenure from all incymbranees 
created by the under-tenant. If the under- 
tenure had been clearly bought subject to in- 
cumbrances created out of it, it doeg not ap- 
pear to me to be at all clear that the plaintiff 
would have had any remedy to recover the 
rents due under any tenure created out of 
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such under-tenure. If the under-tenure it- 
self were merged in the original tenure out 
of which it was created, the consequence 
would be that the plaintiff would be bound 
by a tenure created out of the under-tenure 
without having any remedy to recover the 
rent under such tenure, J believe it is the 
practice in this country for zemindars to 
purchase and keep on foot putuee talooks 
without the necessity of adopting the prac- 
tice which is followed in England, of pur- 
chasing such talooks in the name of a 
trustee to prevent the merger of them. If 
the doctrine of merger applies, a zemindar 
could not purcnase and hold a putnee-tenure 
in khas possession. 


The Judge, in support of his view, cited 
a case Which was decided by the late Sudder 
Court in 1856. 1 do not find that case re- 
ported, and [ understand that there are rul- 
ings to the contrary. If it were necessary 


- to determine the question upon the point of 
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merger, it would, I think, be well to refer 
the case to a Fall Bench to determine the 
question. It appears to me, however, that 
without reference to the doctrine of merger, 
the plaintiff is not barred by limitation. 


It is said that the sale took place under 
Section 105 of Act X of 1859, which enacts 
that if a decree be for an arrear of rent due 
in respect of an under-tenure, which by the 
title-daeds or the custom of the country, is 
transferable by sale, the judgmen®creditor 
may make application for the sale of the 
tenure, and the tenure may thereupon be 
brought to sale according to the rules for 
the sale of under-tenures for the recovery of 
arrears of rent due in respect thereof con- 
tained in any law for the time being iu 
force. 


It issaid that Section 15 of Regulation 


VII of 1799, having been repealed by Act 


X of 1859, was not in force at the time when 
the sale of the under-tenure took place in 
this case, and that there is, therefore, no law 
under the provisions of which the sale was 
free from incumbrances, 


In the Full Bench case whith “has Deen- 


referred to from VII Weekly Reporter, 
page 260, it was held that a sale for 
arrears of ren? under Section 105 of Act X 
of 1859,is not free from incumbrances 
created by the defaulter before the sale, un- 
less the right of selling or bringing to sale 
the tenute for an arrear of rent has been 
specially reserved by stipulation in the 
evgagements interchanged on the creation of 
the tenure. 


Canan e 
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In this case, thera was a stipulation in 


the grant of the under-tenure, that if the’ 


tenant should not pay the rent reserved 
voluntarily, the grantor might realize, the 
same by putting in force the provisions of 
Act VIII of 1859, That wis~a-stipulation 
which brings this case within the exception 
mentioned in the Full Bench cass to which 
I have adverted. 


It has been pointed out that Section 15 of 
Regulation VII of 1799, upon which the 
Court relied in the Full Bench case, has 
been repealed by Act X of 1859, and there- 
fore I will consider the case without advert- 
ing to the Full Bench case, in, ader that we 
may see how it stands. 


Regulation VIII of 1819 applies to 
putnee talooks, and not to uanțder-tènureg, 
such as that which is the subject of the de- 
cision in this action, but I thik the fair 
and reasonable intefpretation of the stipula- 
tion that the grantor might realize his rent 
by putting in force the prayisions of Regu- 
lation VIII of 1819 is, that’ the grar stor 
should be at liberty to exercise, for the 
enforcement of the paymettt of reat under 
the under-tenure, the same provisions as by 
Regulation VIIE of 1619 are applicable to 
putnee-tenures, and that the stipulation in 
substance amounted to an-agreement’ that 
the grantor should be nt liber ty to sell the 
under-tenure free trom all incumbrancgs. 


Now, it ‘hag been held by the late Sudder 
Court in the decisions for 1850, page 849, 
that the purdiaser of a tenure sgid free from 
incumbrances is not barred by; limitation 
from turning out a ATA a ni though he 
may have hud adverse possession for more 
than 12 years before the-gile of the tenure ; 
and it appears tome to .bée“only reasonable 
and just thet the eause of adifon.to a pur- 
chaser of an etate freo from incumbrances 
against a persou who has tréspassed on the 
defaulter, should be deained*to have accrued 
at the ‘same time “ag Ihis- right to turn out 
an undcr-tenant of the 1 defaulter, viz., from 
the timo of the putehuse of the tenure of the 
defaulter. - | + 


It is eqntended th at aa the defendant was 
a mere ey ` vas not bound, as 
grantues ofthe. defifiller would have been, 
by the:stipalatiagehit"the grantor might sell 
freé from heth nadieds. But suppose the 
stipulation bad. hecu that the grantor should 
be at phe Ra re af ‘aud avoid the under- 

gitag Ather, rehend that a tres- 
passer fet: et would be so fai 
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upon avoiding the lease would acquire a} brances, the purchaser’s right to have it in 


right of action to turn out the trespasser. 


If during the existence of the under-tenure, 
the under-tenant allowed the trespasser 
to encroach upon the lands included in the 
unde?-tenure, aud to hold adversely for up- 
wards of 12 years during the existence of 
the under-tenure, the grantor of the under- 
tenure upon default of the pnyment of rent 
would be at liberty under Section 112 of 
Act X of 1859 to distrain the crops growing 
upon the land which had been encroached 
upon, notwithstanding the trespasser might 
have held adverse possession for more than 
12 years as against the defaulter. That is 
merely upon the ground that the land held 
by the trespasser, notwithstauding the en- 
croachment and the statute of limitation, 
still remains part of the under-tenure. 


Section 11 of Regulation VIII of 1819 
says that no transfer by sale, gift, or other- 
wise shallbe permitted to bar the indefea- 
sible right of the zemiudar to hold a tenure 
of his creation answerable in the state in 
which he created it for the rent, which is 
in fact his reserved property in the tenure. 


When a putnee is sold by a zemindar 
under Regulation VIII of 1819 for arrears 
of rent, it is sold in the ‘state in which it 
was created, and the purchaser is entitled 
to have if in the state in which it was 
created, notwithstanding any urtider-tenure 
which may have been created by the defaulter, 
and notwithstanding any encroachments by 
trespassers upon the holders of such under- 
tenures. He has aright to turn out under- 
tenants, and he is entitled to turn ou! persons 
Who have encroached upon the defaulter. 


If the defendant in this case had encroach- 
ed upon the defaulter only a year before 
the sale, the purchaser would have had a 
right to turn himout. That is not disputed ; 
but if is said that the purchaser cannot turn 
out the trespasser now, because lie is barred 
by limitation ; or, in other words, because 
he did not bring his action within 12 years 
from the time at which his cause of action 
accrued, l 


. It appears to me that the cause of action 

of a purchaser of a tenure sold free from 
incumbrances under a sale for arrers of rent 
due in respect of if, accrues when he pur- 
chases it, and not-before. 


Ifthe grantor is entitled to make the 
under-tenure answerable for arrears of rent 
in the’state in which he created it, and to 
sell it for that purpose free from incum: 


the state in which it was created accrues 
when he purchases it. 


Mr. Justice Bayley thinks that the plaint- 
iff’'s cause of action accrued whon the 
trespass wns committed upon his tenant, and 
he says that he might have sued, notwith- 
standing the tenure, to have it declared 
that the land upon which the trespass had 
been committed was part of the estate in- 
cluded in the tenure, 


Assuming that he could have brought 
such an action, it would have been merely 
for a declaration of right, and not for relief — 
avery different cause of action from that 
which he hag instituted to recover posses- 
sion. The difficulties and dangera of ze- 
mindars would be grent if they were bound to 
sue for declarations of xight whenever they 
should discover any person other than tha 
tenant in possession of any part of the land 
included in a putnee-tenure. They would 
have no means of knowivg, and uo means, 
that I am aware of, of compelling either the 
tenant or the trespasser to inform them 
whether the person in occupation was there 
with the consent of the holder of the te- 
nure or an under-tenure derived from him, or 
merely as a trespasser, To hold that a grantor 
is bound to sue immediately a trespass is 
commitigd upon his tenant, and that he will 
be bound by limitation ifhe does not sue 
within 12 years from the time that the 
trespass was first committed, would open 
such a door to fraud and collusion botween 
tenants and trespassers that the zemindar 
or land-owner, when he seeks to enforce tha 
payment of his rent, would often find tres- 
passers, whom, in consequence of limitation, 
he could not get rid of, in possession of the 
greater portion of the tenure, and who, us 
soon as he should have defeated the land- 
owner by the plea of limitation, would 
probably share the spoil with the default- 
ing tenant. Instead of granting under- 
tenures, tenants would allow their friends 
and relations to trespass upon their tenures, 
and thus protect them by limitation in the 
event of default in payment of their rent. 


. But even if the grantor coutd, during tha 


existence of the under-tenure, hgve main- 
tained such an action against a trespasser 
upon his under-tenant, it is clear that a 
purchaser of the unuder-tenure could not 
do so before the sale; and if not, how could 
the grantor of an sunder-tenure sell .the 
under-teriure in tHe state in which he cre- 


ated it, if the puychaser is todos barzed bj q 


“ee “8” 
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limitation against persons who have en- 
croached upon the under-tenant ? 

In this case, the purchaser and the 
talookdar is oneand the same person ; but 
asin his capacity of talookdar, he appears 
tome to have no greater right by the doc- 
trine of merger than any other purchaser 
would have had, heis not precluded by the 
merger of purchaser and talookdar in the 
same person from exercising the same rights 
as any other purchaser would be entitled 
todo. I am of opinion that his cause of 
action in this case as purchaser accrued 
when his purchase was made, and not at the 
time when, as talookdar, his cause of action 
arose to sue for a declaration of right to 
prevent a confusion of boundaries upon the 
termination of the tenure. 

If the doctrine of merger did apply, the 
plaintiff is clearly not barred by limitation. 
If it did not apply, it is equally clear that he 
is not bured. Though Mr, Justice Phear 
determined this case upon the ground of 
merger, I entirely agree with the following 
remarks which were made by him, merely 
substituting the word ‘‘under-tenure” for 
t nutnee” used by him, as the under-tenure 
was not in reality a putnee. He says :—“ I 
‘am, however, inclined to think that the 
‘‘ decision itself is right. It seems to me 
t that during the pendency of the under- 
“t tenure, the plaintiff was not entitled to the 
“t possession of the land, subjecte to the 
“ under-tenure even as against a trespasser ; 
“ he was only entitled to such rents, profits, 
“ and privileges, aù were reserved to him by 
“ the pottah and thè reversion of the proper- 
“ ty contingent on'‘the event of the under- 
“ tenure in any way coming to end. If this 
‘view be correct, the occurrence of the 
“ encroachment did not give him any right 
& to sue to recover possession ;* * * and 
‘as long as the under-tenure continued in 
“ being, his possession relative to the wrong- 
“ doer did not alter. Consequen'ly, the 
“ cause of action upon which the plaintiff 
t now sues, did not accrue to himself during 
í the time that the under-tenure lasted.” 

For these reasons, it appears to me that 
the judgment of the Division Bench, pro- 


nounced in accordance with the views of. 


Mr. Justice Bayley, as senior Judge, ought 
to be revarsed with costs, and the judgment 
of the Zillah Judge affirmed with the costs 
of this appeal. 

Lochs J.—1 have nothing to add to the 
remarks which have fallen from the Chief 
Justice, and E concur ,in the judgment 
delivered by him, 

@ . ° 


Jackson, J.—I am also of the same opinion _ 
as the Chief Justice. 


It is perhaps scarcely necessary, after the 
very full judgment which he has just deli- 
vered, and which appears to exhaust the 
entire cage, that I should add any thing to 
what he has said, but as the conclusions at 
which I have arrived on one or two points, 
although identical with what the Chief 
Justice has stated, have been arrived at on 
somewhat different grounds, I think it 
right, as well as respectful to the learned 
Judge whose judgment we are over-ruling, 
that I should shortly state my views on 
these points. 


I most fully concur in all that has fallen 
from the Chief Justice in respect of the 
doctrine of merger. I am not aware of 
any solid foundation for the opinion that 
that doctrine is any part of our Mofussil 
law. It is necessary, therefore, to con- 
sider this case upon points other than the 
applicability of that doctrine, upon which 
both the Zillah Judge and Mr. Justice - 
Phear have mainly rested their judgment. 


Tt seems to me quite clear that plaintiff's 
right to succeed in this suit must depend 
entirely upon the power of the land-owner 
to sell the under-tenure which he had 
created free from all incumbrances which 
had arisen since its creation. I observe 
that the special appeal in this cnse raised 
no objection to the sale under which the 
tenure passed, and under which all those 
incumbrauces are assumed to have been 
extinguished. if am not prepared to say 
that if this question had been raised, the 
case would have been entirely free from 
difficulty to my mind ; for since the repeal 
by Act X of 1859 of the first 20 Sections 
of Regulation VII of 1799, it is not perfect- 
ly clear under what provisions of the ge- 
neral law, sales are made of under-tenures. 
But no question of this sort having, asI 
have stated, been raised in special appeal, I 
think we are entitled to assume that a valid 
sale took place and was made by the proper 
authority. 


I see, moreover, that in the contract be- 
tween the landlord and lessee, provision was 
made for such sale, andthe consequent fall- 
ing in of all incumbrances which the lessee 
might have created. The condition in the 
contract provided that in the event of the 
lessee failing to make the payments volun- 
tarily, the provisions of Regulation VIII of 
1819 should be put in force. 


‘his suit described himself as ‘' the zemindar,” 


t l 
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I observe that plaintiff in commencing 


and it seems quite possible thatin drawing 
up the lease and the kubooleut between him 
and the lessee, he may have been looked up- 
on as zemindar, and thus the express 
provisions of Section 8 and the following 
Sections of Regulation VIII of 1819 may 
have been looked upon as applicable to the 
cnse. 


- Assuming, then, that the sale was duly 
held, and seeing that the contract provided 
for the sale free from all incumbrances, 
it seems clear that the purchaser under 
such sale was entitled to proceed imme- 
diately on his purchase to get rid of the 
defendant, whom he found in the character 
of a trespasser upon his land; and it 
seems difficult to, understand, how the Law 
of Limitation could apply. Ido not quite 
understand how Mr. Justice Bayley would 
apply that law. He does not agree with 
Mr. Justice Phear as to the applicability 
of the doctrine of merger. . To me it” -seems 
clear that plaintiff brought his suit, not as 
land-owner, but as purchaser of the under- 
tenure ; and if he sued as purchaser, is he to 
be told that he is barred because the zemin- 
dar might have brought a declaratory suit 
years before? He cannot as purchaser be 
barred by reason of the failure of the zemin- 
dar to bring a suit of that description. 


. But was the zemindar bound to bring 
such a suit? I most fully concur in all that 
has fallen from the Chief Justice on that 
point, Assuming that the zemindar might 
have brought such a suit, it would be one 
of a most dangerous character, and zemindars 
bringing such suits would be under the 
perpetual risk of having to pay the defend- 
ant’s costs, if it were found that the de- 
fendant occupied the land, not as a trespasser, 
but with the consent of the tenant. 


But I may add a further consideration 
‘on ‘this subject. If the zemindar were to 
let ‘lands to a putneedar, the putneedar to 
‘a dur-putneedar,.and the dur-putneedar to a 
se-putneedar, and a trespasser encroached 
on the lands when in the occupation of the 
se-putneedar; are the putneedar, dur-put- 
needar, and se-putneedar all bound to bring 
a declaratory-suit, or which of them is bound 
to bring such suit? It appears to me al- 
together unreasonable to expect land-owners, 


-when they have let lands to responsible: 


tenants, to be perpetually on their guard as, 
to the encroachments of trespassers ; or, when 


leases have fallen in on account of the de- 
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fault of lessees, to tell n purchaser in a suit 
brought by him against the teespasser that 
he is barred by limitation, if the trespasser 
had held adverse possession for more than 
12 years against the defaulter. 


I have thought it right to state these 
considerations which have independently 
occurred to me; but with the very trivial 
exception as to the doubt in my mind with 
regard to the sale, I desire to say that I 
concur in the decision of the Chief Justice ; 
and for the reasons which he has given, as 
well as for those which I have stated, I 
think that the judgment of the Division 
Bench should be set aside with costs. 


The 5th June 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Attachment by landlord of growing 
crops—Aspeal—Section 16 Act VE 
(B. C.) 1862—Sections 86 and 246 
Act VIII. 1859. 


ô . 
Case No, 3245 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the Teh 
August 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 30th January 1867. 


Kartick Chunder Mookerjee (Defendant) 
Appellant, 


VETSUS 
Mookta Ram Sircar (Plaintiff) Respondent. 


Baboos Oopender Chunder Bose and 
Bhowanee Churn Dutt for Appellant. 


No one for Respondent. 


In a suit by a landlord against nis ryot for rent, in 


which he attached certain growing crops und , 
16-Act VI (B. C.) of 1862 71 5 ps under Section 


judgment, and therefore according tp Section: 86 Act 


(the attachment being before 


e ~ > a 
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VIII. 1859) the claim of an intervenor ought to be in- 
vestigated in the same manneras a claim to property 
attached in execution of a decree, 


The course to be adopted in such a case is that pointed 
out in Section 246 Act VIII. 1859, and an order passed 
under that Section is not open to appeal though the 
party against whom it is made is at liberty to bring a 
suit to establish his right. 


Peacock, C. J.—THE suit was brought by 
a landlord against his ryot for rent, and in 
that rent-suit he attached certain growing 
crops, under Section 16 of Act VI of 1862 
of the Bengal Council. By that Section, 
Sections 81 to 90, both inclusive, of Act 
VIII of 1859 were extended to all suits 
under Act X of 1859. The attachment was 
an attachment before judgment, and there- 
fore, according to Section 86 of Act VIII of 
1859, which is one of the extended Sections, 
the claim of the intervenor, the present ap- 
pellant, to the crops ought to have been in- 
vestigated in the same manner as a claim to 
property attached in execution of a decree. 


The course to be adopted in such a case 
is pointed out in Section 246 of Act VIII of 
1859, and although that Section is not by 
express words extended to suits brought 
under Act X of 1859, it is virtually extended 
to such suits, because itis incorporated with 
Section 86, which is one of the extended 
Sections. ‘It is unnecessary to refer to the 
course pointed out by Section 246. It is 
sufficient to state that it is expressly declared 
that an order passed under that Sectign shall 
not be subject to appeal, but that the party 
against whom the order is made is at liberty 
to bring a suit to establish his right. The 
order of the Deputy Collector that the claim- 
ant’s crops were to be released was, therefore, 
not appealable to the Judge, whereas the 
Judge has reversed the whole of the judg- 
ment, including that order. 


Neither the ryot nor the plaintiff has 
appealed, nor has the plaintiff appeared in an- 
ewer to this appeal. It is unnecessary, there- 
fore, for us to interfere with the order of 
the Judge so far ag it relates fo the suit for 
rent between the plaintiff and the ryot, which 
will not affect the claimant or any lands be- 
longing to him. All that we have to do is 
to reverse the Judge’s decision so far as it 
relates to the order of the Deputy Collector 
with reference to the crops which had been 
attached. Ve, therefore, reverse the decree 
_of the Judge to that extent, with the costs of 
this appeal and the claimant’s costs in the 
Judge’s Court. The effect of this order is 
that the order of the Deputy Collector re- 
leasing the crops is to stand,as if the Judge 
had not interfezed with it ; but having re- 
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versed the order of the Judge to the extent 


above pointed out, we must order that the ` 


claimant is to be restored to all that he has 
lost by reason of that part of the order of 
the Judge which we have reversed. If the 
crops still remain under attachment, they 
will be restored to the claimant. If they 
have been made available in execution of the 
plaintiff's decree, he must refund to 
claimant the value thereof, to be assessed, 
if necessary, by the Deputy Collector in exe- 
cuting this order of restitution. 





The 5th June 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, KE, Chief 
Justice, und the Hon'ble Dwarkanath 
Mitter, Judge. 


Estoppel—Section 2 Act VIII. 1859 
— Limitation — Suit to contest a 
revenue award — Suit for cofirma- 
tion of title — Clause 6 Section 1 
Act XIV. 1859. 


Case No. 40 of 1868. 


Special Appeal from a decision passed by 
the Printipal Sudder Ameen of Dacca, 
dated the 18th September 1867, affirm- 
ing a decision passed by the MMoonsiff 
of that District, dated the 28th June 
1866. 


Mohima Chunder Chuckerbutty (Plaintif) 
Appellant, 


VETSUS 


Raj Coomar Chuckerbutty (Defendant) 
Respondent. 


Baboo Rajendurnath Bose for Appellant. 


Baboos Chunder Madhub Ghase 
Kishen Dyal Roy for Respondent. 


and 


A suit fo have a declaration of right, and to set. 


aside a thakbust’ proceeding in respect to certain 
lands, is not estopped by Section 2 Act VIII. 1859 by 
reason of a decision in a previous suit for the valne of 
fruit growing on that land in which the question of 
title to the land came collaterally in issue. 


a plaintiff in possession to contest’a thak- 


A suit b 
| and map made under Regulations VII of 


bust awar 


1822 and IX of 1825 is barred, unless brought within’ 


the © 
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three years, 
not. | 


A person who remains in possession for upwards of 
three years after a revenue award is not barred by Clause 
§ Section 1 Act XIV, 1859 from maintaining a suit to 
confirm his title; 


whether plaintif is legally bound by itor | 


Peacock, C. J.—Tue plaintiff sues four 
defendants with reference to five plots of 
land, and his prayer is to set aside a sum- 
mary thakbust award, to have a thakbust 
map which was amended in pursuance of 
thet award rectified, and to confirm his 
right to the five plots of land, and also to 
confirm his” possession thereof. It appears 
that in November 1853 a thakbust map 
was made, in which the land: was demarented 
as being in the possession of the present 
plaintiff. One of the present defendants 
made a claim that the plots, or one of them, 
had been unjustly demarcated with the pre- 
sent plaintiffs estate, whereas it belonged 
to a joint mehal of the plaintiff and de- 
fendant. It is not clear, nor is it very 
material, according to the view which the 
Court takes, whether the claim extended 
to the whole of the plots, or ouly to one of 
them. 


In the revenue proceedings, it was deter- 
mined by two decisions founded upon the 
defendant’s answer, the report of the 
peshkar, and upon the evidence of witnesses, 
that the lands had been improperly demar- 
eated, and that the thak map should be 
rectified, and it was rectified by demarenting 
the lands to the plaintiff and the defendant 
jointly. The decisions in the Revenue 
Courts were,—one on the 17th, and the other 
on the 18th November 1858, ‘This suit was 
commenced on the llth of December 1865 ; 
and it is contended that the plaintiff is 
barred by the 6th Clause of Section 1 of 
Act XIV of 1859. 


Between the date of the thakbust award 
and the commencement of the sunit, the 
defendant brought a snit in the Moonsiff’s 
Court against the plaintiff to recover the 
value of certain mangoes which grew on two 
of the plots, and in that suit the question 
arose whether those plots belonged to the 
plaintiff alone, or to the plaintiff and de- 
fendants jointly. On the 12th of December 
1864, that suit was decided in favor of the 
defendants upon the ground that the plots 
belonged to the plaintiff and defendant. joint- 
ly. It is contended that in-consequenco of 
that decision, the plaintiff is barred from 
suing in this action in respect of those two 
plots by virtue of Section 2 of Act VIII 
of 1859, 


ne 
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Both the Lower Courts fave beld that 
the plaintiff is so barred. We think that 
the decision in that respect is erroneous. 


Section 2 enacts that “ the Civil Courts 
“shall not take cognizance ‘of any suit 
“ brought on a canse of action which shall 
“have been heard and determined by a 
“Court of competent jurisdiction in a 
“ former suit between the same parties, or 
“ between parties under whom they claim.” 


It is clear that the cause of action to re- 
cover damages for the mangoes, and a suit 
brought to have a declaration of right and 
to set aside a thakbast proceeding, are not 
the same ; and the plaintiff is not barred by 
that Section, Nor is he stopped by tha 


decision in the suit relating to the mangoes - 


upon a point which 
issue. 


It is contended that in that suit the 
plaintiff paid the stamp duty upon a 
valuation not morely of the mangoes, which 
he sought to recover, but of the lands which 
he did not seek to recover. But the face 
of the plaintiff's having paid a higher stamp 
duty in that suit than he was by law bound 
to pay, cannot affect the rights of the parties 
in the present suit. Two cases upon the 
subject of estoppel by decisions upon matters 
coming collaterally in issue are reported in 


came collaterally in 


VII, Weekly Reporter, page 338, and in VII, . 


Weekly Reporter, page 175. 


Witb regard to the three years”zlimitation, 
plaintiff contends that he is not barred by 
Clause 6 Section 1 of the Limitation Act by 
reason of his not having brought this suit 
within three years from the date of the award 
in the thakbust proceedings. He says 
that, although his name is used in those pro- 
ceedings, he was no party to them; in fact 
that he was never summoned, and that he 
never even heard of the awards until they 
were used ns evidence against him in the suit 
relating to the mangoes, and no evidence 
was given in the present case to show that 
he was summoned by the Collector in the 
revenue proceedings. If the plaintiff had 
been out of possession and was suing to re- 
cover possession, it would have been neces- 
sary to determine whether he was bonnd by 
the thakbust awards without some evidence 
to show that he was a party to the proceed- 
ings, heyond the mere fact of his nama 
appearing in them. But the yAnintiff is 
not entitled to ask to have the thakbust 
maps rectified in a suit commenced -more 
han t hree years after the date of the award, 


twhether he is Iggully boundaby the avwuzel ` 
A a 
A 2 
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or not. If the award was a nullity, and the 
map was rectified by virtue of that award, 


plaintiff canuot ask us to rectify an award 
which he says was a nullity, The award 
was de facto made under Regulation VII of 
1822, and Regulation IX of 1825; and a 
suit to contest an award or a map made un- 


der it is barred unless brought within 3 years. 
The award avd the map do uot determine 
ihe title of the parties, nor are they evidence 
of title. Even if they would bave aathor- 
ized the revenue authorities to put the 
defendant into possession, they have not 
been executed if the plaintiff's contentioa 
is right that he is-in possession and has 
been in possession ever since those awards 
were made. There is no necessity, there- 
fore, for the plaintiff's having the awards 
rectified. 


Then, is the plaintiff barred as to his 


claim for confirmation of right and for con- 
firmation of possession ? Clause 6 Section 
1 says that a suit to recover any property 
comprised in such award must be brought 
within the period of three years from the 
date of the award ; but a suit by a person 
in possession to have his title confirmed 
is not a suit to recover property. The de- 
fendant has denied the plaintiff's possession, 
and without determining the question of 
possession, or the question of right, both 


- the Lower Courts have held that the plaintiff 


is barred by limitation because his suit was 
brought within three years from the dates of 
the awards. We think that a person who 
remains in possession for three years 
and upwards after the making of a revenue 
nward is not barred by Clause 6 from main- 
taining a suit to confirm his title. Such 
an award could not by virtue of Section 
22 of the Act be executed by turning him 
out of possession. 


"We think that the decision of the Lower 
Appellate Court must be reversed, and that 
the case must be remanded to that Court to 
try whether the plaintiff was at the time 
of the commencement of his suit in the sole 
possession of the plots in question. If he 
find that issue in favor of the plaintiff, then 
he will have te determine whether the plaint- 
iff is entitled to a declaration for coufirm- 
ation of ‘his possession, and that he has the 
right to the property as well as the posses- 
sion. ‘She plaintiff’s suit for confirmation 
is based upon his allegation of possession, 

and in this suit he would not be entitled to 


a declaration of right or’ of confirmation of 
possession, if his allegation of possession is 


ed ` 
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unfounded. We should not declare the ` 
right of a man out of possession, if the right 
‘claimed was a right whieh entitled him to 
possession. In sucha case we should leave 
him to sue for his possession, and in that 
suit his right might be determined. We 
say when the right claimed would entitle him 
to possession that we may not be misundere 
stood as referring to suits brought for de- 
clarations of right by persons entitled in 
reversion. 


If the Principal Sudder Ameen should 
find that the plaintiff was not ih possession 
at the time he commenced this suif, it will 
be unnecessary for him to enter into the 
question of title. 


The costs of this appeal will abide the 
ultimate decision of the case. 





The 5th June 1868. 
Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Secondary evidence—Conditional de- 
cree. 


Onse No. 2483 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Gya, 
dated the lst July 1867, affirming a 
decision passed by the Sudder Ameen of 
that District, dated the 29th December 
1866. 


Syud Lotfoollah (Defendant) Appellant, 
VETSUS 


Mussamut Nuseebun (Plaintiff) Respondent. 


Messrs. R, E. Twidale and C. Gregory 
for Appellant; 


Baboo Kishen Succa Mookerjee for 
Respondent. 


Where a Court is satisfied that a deed was executed 
and has been lost or destroyed, it should receive 
secoudary evidence of the contents, decumentray or 
oral ; and it is not necessary that the witnesses called 
in to give oral testimony should be attesting wit- 
nesses, 


f 
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A decree awarding immediate mesne profite at the 
rate admitted by defendants, and larger mesne profits 
contingently on a higher rate being proved at the time 
of execution, is altogether irregular. ` f 


Markby, J—Tuis was a suit for the re- 
covery of possession of a small share of 
Mouzah Mahevya Bodwa, Pergnnnah Mana- 
ra, by cancelment of an alleged bhurna- 
namak or deed of usufructuary mortgage, 
dated the Ist Assin 1255 F., and by setting 
aside certain proceedings in the Revenue 
Courts. 


The former title of the plaintiff was ad- 
mitted, but the defendant relied on. the deed 
of usufructuary -mortgage above stated, 
which he declared the plaintiff to have ex- 
ecuted in favor of his maternal grand- 
mother, Mussamut Hosseinee. i 


The defendant did not produce the 
mortgage deed, being, as he said, unable to 
doso because it was burnt during the 
mutiny. He, “owever, asserted that his 
grandmother and himself had been suc- 
cessively in possession of the property now 
in dispute, and that the dhurnanamah was 
mentioned in papers attested by the Courts 
of Justice, und that the plaintiff’s suit was 
barred by limitation. 


Both the Lower Courts have found, in 
favor of the plaintiff, that the deed of mort- 
gage has not been proved. We regret that 
we are unable to understénd the judgment 
of either Court. The Sudder Ameen gives 
very slight reasons for holding the mort- 
gage deed not to be proved, and takes no 
notice of the defendant’s allegation of pos- 
session, which is a most important one in 
this case. Hoe intimates an opinion that if 
the mortgage ever existed, it had probably 
been paid off, but eventually comes to the 
conclusion that it isa pure invention on the 
part of the defendant. He nevertheless 
order’ it to be cancelled. 


The Principal Sudder Ameen, if we 
understand him rightly, comes to the con- 
clusion that there wasa bhurnanamah or 
mortgage deed once in existence, and that 
it was burnt, and therefore (he says) 
the terms of it cannot be ascertained, and 
the defendant’s plea of bkurna is inad- 
missible. It appears, however, that the de- 
fendant had tendered witnesses to shew 
what the contents of the deed were: but the 
Principal, Sudder Ameen, commenting on 
this evidence, says that “it is not sufficient, 
‘‘inasmuch as when the bhurnanamah or 
“deed of ueufructuary mortgage is not 
“ filed, then it caunot appear that these wii- 


REPORTER. Rulings. 20 


‘“ nesses had subscribed their ‘hames to the 
“said deed or not; the obvious con- 
sequence of such reasoning being that uo 
one could ever prove the contents of a docu- 
mest which had been lost or destroyed. 


The case must be remanded to re-try the 
questions:—/irst, whether a deed of usufruc- 
tuary mortgage was executed by the plaint- 
iff ; and secondly, if so, whether, under the 
terms of it, the defendant is entitled to retain 
possession ? Ifthe Principal Sudder Ameen is 
satisfied that such a deed was executed, and 
has beeu lost or destroyed, then he will re- 
ceive secondary evidence of its contents, 
either documentary or oral. It is not neceg- 
sary that the witnesses called for this latter 
purpose should be attesting witnesses ; if 
they have seen and know the contents of the 
deed, it will be sufficient, provided the Prin- 
cipal Sudder Ameen gives credit to them, 
and is satisfied of the due execution. OF, 
course, such evidence must be very carefully 
tested ; anda point of the greatest import- 
auce which the Principal Sudder Ameen, 
rs well as the Sudder Ameen, sppears to 
have over-looked, is, whether the defendaut 
aud his predecessors lave been for a long 
time in possession of the land. If they have, 
then the Principal Sudder Ameen will con- 
sider whether this ean be accounted for in 
any other way than supposing that some 
documen? of the kind set up by the defend- 
ant was executed by the plaintiff. It it is 
uot necessary that the witnessesshould be able 
to state the exact contents of the decd. It 
will be sufficientif they can state generally 
the nature of the transaction. 


We also wish to point out that the decree, 
as if stands, isimproperly drawn up. It seems 
that the defendant atated the mesne profits 
ofthe land to be rupees 21; the plaintiff, 
however, stated taatthey were more, but 
was not ready with «ny proof on the point, 
whereupon the Sudder Ameen said that there 
must bean enquiry in the Mofuasil. We 
should have thought an adjournment of the 
ease for the plaintiff to get evidence, with 
which he ought tv have Leen prepared at 
the trial, was hardly proper under the 
circumstances, but having made the adjourn- 
ment it was altogether wrong to drew up x» 
decree which directs that “if the plaintiff 
“at the time of execution of decree will 
“prove the greater quantity of thé m sne 
“ profits by good and strong evidence, then 
“he will obtain the st#me. At present the 
“ mesne profit will be awarde according 
“to the rate admitted by the defendant.” » 
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Such a decree italtogether irregular, and the ' rensonable cause, to the satisfaction of the 
quantity of mesne profits ought to have been | Court, fur not having preferred such appli- 


finally determined before drawing up the 
decree or else entirely omitted. 


The case is remanded, accordingly, for re- 
trial with reference to the above remarks. 





The 5th June 1868, 


Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


| 


| 


cation within the limited period. 
The only cause shewn in this case was 
that, prior to the review having been ad- 


. mitted, this Court in another case had laid 
‘down the law in a different manner from 


that in which the Principal Sudder Ameen 
had laid it down in the decision admitted to 
review. 

But, ag said by the Chief Justice in the 


' Full Bench case reported in the 9th Weekly 


Reviews —Delay in applying—Section | 


377 Act VIII. 1859. 


Case No. 2463 of 1867. 


Special Appeal from a decision passed by 


the Principal Sudder Ameen of Tipperah, 


dated the 26th June 1867, reversing a | 
decision passed by the Moonsiff of that | 


. District, dated the 27th May 1865. 


Pran Kishen Bhuttacharjee (Plaintiff) 
Appellant, ° 
j VECTSUS 


Bukshee Cazee (Defendant) Respondent. 


Baboo Mohinee Mohun Burdhun for 
Appellant. 


Baboo Nubo Kishen Mookerjee for 
Respondent, 


Where the only cause for admitting a review after 
the 90 days prescribed by Section 877 Aot VIII. 1859 
was that the High Court had construed the law different- 
ly from the way in which it had been laid down in the 
decision admitted to review, HELD, that the cause al- 
leged was no excuse for the delay, 


e 

Markby, J.—Ir is quite clear to us that 
the Principal Sudder Ameen was wrong in 
admitting this review after the 90 days had 
expired since the original case was decided. 
By-Section 377 the. application for a review 
is to be made within 90° days, unless the 
purty preferrfog the same gan show just and 








Reporter at page 185, “the new construction 
of the law might be a ground for review, 
“ but it was no excuse for not having applied 
before,” 

The vakeel for the respondent had sug- 
gested that in the cases that were not appeal- . 
ed, the parties abstained from appealing in 
order to see the result of the case which 
had been sent up to this Court. This in 
some cases may be a very prudent course to 
take, but it can in no way siter the applica- 
tion of the law requiring certain steps in 
the proceedings to be taken within a pre- 
scribed time. If parties wish to take this 
course, they must secure themselves before- 
hand by an arrangement which will prevent 
the delay from barring their further proceed- 
ings in the suits they are desirous to pro- 
secute. If all the parties concur, there will 
be no diffloulty in making such an arrange- 
ment. 

The appeal in this case will be decreed 
with costs, and the effect of that will be 
that the order of the Principal Sudder 
Ameen, dated 14th December 1865, arm- 
ing the original decree, will be restored. 





The 5th June 1868. 
Present: 


|The Hon’ble F, B. Kemp and E. Jackson, 


Judges. 
Farmers—Bjectment—Section 23 Act 
x. 1859 


Case No. 2831 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 25th 
July 1867, eversing a decision passed by 
the Deputy Collector of that District, 
dated the 22nd August 1866. 


Kalea Chunder Sandyal and others 
(Defendants) Appellants, 


versus 
Bhoobunessuree Dabee (Plaintif) Respandent, 


r 
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‘Baboos Gopal Lall Mitter aud Annund | the zemiudar, but the zemindar must take 


Chunder Ghosal for Appellants. 


Baboos Sreenath Doss and Onoekool ` 
Chunder Mookerjee for Respondent, 


Where a farmer is admitted to have no permanent 
interest in the land, he cannot be said to have a trans- 
ferable interest if the contract between the zemindar 
and himself is silent on the point; and, under Section 
93 Act X. 1859, such farmers cannot be ejected other- 
wise than in execution of a decree or order under the 
provisions of that Act. 


Jackson, J.—WE are of opinion that the 
Judge is right in the view which he has 
taken of the law in this case. He quotes 
the precedent in Solano’s case, but there is 
a later ruling of a Full Bench of this Court 
to the same effect at page 186 of the Week- 
ly Reporter, Volume VII. This case ap- 
plies to the ejectment of ryots, and lays 
down the effect of the provisions of Section 
22 Act X of 1859. But-exactly the same 
provisions are laid down for farmers who 
do not hold’ any permauent and transferable 
interest in the land by Sectiow 23 of the 
Act. The Section rules that no such farmer 


shull be ejected otherwise than in execution „| 


` 
-4 


the proper legal steps to enforce the law 
against him. As he did not do so in this 
instance, the Judge was right to restore the 
plaintiff to possession. 


’ Appeal dismissed with costs, 
e 


ae E 


The 6th June 1868. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Bond—Money decree—Mortgage. 
Case No. 2884 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 9th September 1867, reversing 
a decision passed by the Sudder Ameen 
of Mozuffurpore, dated the 24th January 
1867. 


Achumbit Thakoor and others (Defendants) 


n Appellants, 


VETSUS 


Pa 


of a decree or order under the provisions of 
this Act. Itis said in the first place that 
the farmer in this cuse, though it must be 
admitted he has no permanent interest in 
the land, still has a transferable interest in 
it. The contractis silent on this point, and 


therefore no sale by the plaintiff would be | 


binding on the defendant (the zemindar). 
No purchase of the plaintiff’s farm could 
force the defendant to recognize him as the 
farmer, and to register his name as fhe 
farmer in plaintifi’s place. The plaintiff, 
therefore, holds no transferable right in the 
land. The plaintiff, therefore, is such a 
farmer as is contemplated by Section 23 
Act X of 1859, and the provisions of that 
Section apply to him. It follows that’ the 
plaintiff cannot be ejected proprio motu by 


Choonee Lall Chowdhry (Plaintiff) Ke- 
spondent. 


Baboo Debendro Narain Bose for Appel- 
lants. 


Mr, R. E. Twidale for Respondent. 


Where money is lent on a bond under which property 
is hypothecated to the obligee, and the latter obtains a 
money decree against the obligor, not making the pro- 
perty liable for the claim, he is not entitled, except by 
regular suit against the party in possession, to follow 
the property, if it has meantime been mortgaged and 
sold in execution of adecree obtained by the mort- 
gragee. d 


Kemp, J.—THE plaintiff (special respond- 
ent) lent money to the judgment debtor on 
a bond iu September 1849. On the 20th 
March 1852, the plaintiff obtained a simple 
money decree against his judgment-debtor, 

e . s 
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On the 8rd „February 1862, the plaintiff 
puchased ata sale in execution the rights 
and interests of his judgment-debtor in the 
property in dispute which had been hypothe- 
cated under the bond, but which had not 
been made liable for the satisfaction of the 
plaintiffs claim in the decree obtained by 
him againgt his judgment-debtor. 

The defendant is the holder of a mortgage 
on the disputed properties, which is of date 
subsequent to the hypothecation of the pro- 
perty under the bond. In execution of his 
decree against the mortgagor, the judgment- 
debtor, the defendant (mortgagee) had the 
mortgaged properties sold, snd purchased 
them himself in February 1865. 

The objection of the plaintiff having been 
over-ruled, and the sale proceeded with, under 
which the defendant purchased the disputed 
properties, the present suit is brought to set 
uside the order passed in the summary de- 
partment rejecting the plaintiff’s objec- 
tions. 

The first Court dismissed the plaintiff's 
suit. The Principal Sudder Ameen in ap- 
peal reversed this decision simply because 
the hypothecation of the disputed properties 


under the bond to the plaintiff was of a date |- 


prior tothe mortgage held by the defend- 
ant. 


We think that this decision is, wrong. 
The plaintiff had obtained a simple money 
decree, and he was not entitled to follow the 
property hypothecated under the bond, except 
by regular suit against the party in posses- 
sion of the property pledged to him. (Vide 
Full Bench decision, Volume I, Weekly Re- 
porter, page 316). The plaintiff put up the 
rights and interests of his judgment-debtor 
in the properties pledged in ithe bond, and 
which were then ingumbered by the mort- 
gage of the defendant, and he satisfied his 
lien upon those properties by purchasing 
those rights and interests himself. More- 
over, he bought with notice of the defend- 
ant’s mortgage ; and in the suif brought by 
the defendant as mortgagee for the recovery 
of the  zur-i-pesbgee; he remained silent, 
though made a party to that suit. 


The plaintif took nothing at the sale in 
which h® was the purchaser but the 
rights and interests of the present judg- 
ment-debtor as they then stood, that is to 
say, the fights and interests of the judgment- 
debtor subject to the rights of the mort- 
gagee (the defesdant). The plaintiff, as pur- | 
chaser 
e e 
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mortgagor (the judément-debtor), had the - 


equity of redemption, and if he had satisfied 
the defendant’s mortgage, he would, under 
his purchase of the rights and interests of 
his judgment-debtor, have obtained the 
properties unincumbered. Not having done 
so, his suit to set aside the purchase of the 
defendant must be dismissed, and the deci- 
sion of the Principal Sudder Ameen reversed 
with costs and interest. 


The 8th June 1868. 
Present: 


The Hon'ble H. V. Bayley and W. Markby, 
Judges. 


Onus probandi—Pleas—Issues. 


Case No. 374 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 16th September 
1867. 


Radha Rumon Koondoo and others 
(Defendants) Appellants, 


Versus 


Phool Koomaree Bibee and others 
(Plaintiffs) Respondents. 


Baboo Chunder Madhub Ghose 
for Appellants. 


Baboos Onookool Chunder Mookerjee aud 
Sreenath Doss for Respondents. 


In a suit for a declaration of-a judgment-debtor's 
rights in a portion of certain joint landed property, 
where defendant pleaded that it was his self-acquired 
property,-Hrup, that the onus of proving self acquisi- 
tion was on defendant, and the Lower Court was 
right in not fixing an issue on a plea (of separation) 
not taken in the written statement. 


Bayley, J.—Plaintiff, a decree-holder, 
sues iu this regular appeal for a declaration 
of the rights of his judgment-debtors in 10 
aunas and a fraction, or two-thirds of certaiu 
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-joint landed property which plaintiff wished 
to sell in execution, but as to which sale 
defendant successfully opposed plaintiff in 
the execution department. z 


The defendant’s plea was that the plaintiff 
has no right to the property as joint proper- 
ty of the alleged judgment-debtors, but 
that it was the defendant’s as self-acquired 
property of Gooroo Doss, Thakoor Doss, and 
Roop Doss. 


The Lower Court has given a verdict for 
the plaintiff. 


The defendant appeals, urging — 


` 1l. That the Lower Court wrongly held 
that the burden of proof was on defendant. 


2. That the Lower Court should have 
fixed an issue on the defendant’s plea of 
separation irrespective of that of self-acqui- 
sition by Gooroo~ Doss. 


8. That defendant 
acquisition, 


` 


has proved self- 


4, That the Lower Court has wrongly 
treated. the decision of the Moorsheddbad 
Court of 1857. a g 


5. That the putnee pottah of 1267, 
17th Falgoon, was not proved, and yet was 
used in evidence. ~ ye” ob 


We think all these pleas quite unte- 
nable. 


The plea of separation was not taken in 
the written statement, and therefere the 
Court was not wrong in not fixing an issue 
on it. 


The plea taken by defendant in his 
written statement was that of self-acquisi- 
tion on the part of Gooroo Doss, one of 
three uterine brothers, the other two admit-. 
tedly being Thakoor Doss and Kisto Doss, 
whom plaintiffs represent. The burden. of 
proving that self-acquisition was clearly 
entirely on defendant. 


After fully hearing the evidence read by 
defendant to support his appeal, we consider 
that, for the reasons given by the Lower 
Court, that Court properly gave plaintiff a 
decree, and that the view of the Lower Court 
as to the Moorshedabad Civil Court decision 
of 1857 and the sub-putnee pottah of 17th 
Falgoon 1267 was quite correct. 


We therefore dismiss this appeal with 
costs. a 
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The 8th June 1868. 
Present: 


The Hon'ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Jurisdiction — Appeal — Section 6 
Act XI. 1865—Section *27 Act 


Case No. 2483 of 1867. 


Special Appeal from a decision passed by 
‘the Principal Sudder Ameen of Tip- 
perah, dated the 31st July 1867, affirm- 
ing a decision passed by the Moonsiff 
of that District, dated the 24th April 
1867. ` 


Kashee Chunder Vutt (Plaintiff) Appellant, 


VETSUS 


Jndoonath Chuckerbutty (Defendant) 
Respondent. 


Baboos Mohinee Mohun Roy and Otool 
~- Chunder Mookerjee for Appellant. 


Baboo Obhoy Churn Bose for Respondent. 


A suit for the materials, bamboos, post, verandah, 
&c., appertaining to four thatched huts, wherein plaint- 
iff sought a decree to break up and remove them, or to 
obtain the™ value to the extent of 29 rupees 4 annas, 
was held to come under Section 6 Act XI of 1865, and to 
be a case in whicb by Section 27 Act XXIII of 1861 no 
special appeal would lie. 


Bayley, J—Uvpon this special appeal 
coming on for hearing, respondeut took the 
preliminary objection that this is a case 


‘coming within the jurisdiction of the Small 


Cause Court, and under Section 27 Act 
XXIII of 1861 no special appeal would lie. 


On referring to the plaint, we consider 
that this objection is valid. After hearing 
the plaint read, we are clearly of opinion 
that the suit is one for “ personal property 
or for the value of such property,” and for a 
sum not exceeding 500 rupees. Therefore, 
under Section 6 Act XI of 1865, the suit 
would clearly be cognizable by Courts of 
Small Causes. 


-The plaint distinctly claims the materials, 
bamboos, post, verandah, &c., specifying 
that those materials appertain to four dis- 
tinct thatched huts. It seeks a decree to 
break up and remove them, or as an alterna- 
tive to obtain their value to the extent of 
rupees 29-8 as that share, which plaintiff's 
vendor by his sale transferred fo plaintiff, g 
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In no sense can such a claim be, in our 
opinion, a claim to real property, but comes 
under Section 6 Act XI of 1865: and thus, 
by Section 27 Act XXIII of 1861, no 
special appeal will lie. ` 


In this view we dismiss the special appeal 
with costs. 





The 9th June 1868. 
Present z: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. - 


Limitation — Alienations by Hindoo 
widow—Suit by reversioner. 


Cases Nos. 287 and 288 of 1867. 


Regular Appeals from’a decision passed by 
the Principal Sudder Ameen of Patna, 
dated the 20th August 1867. 


Rash Beharee Lall and another (Defendants) 
Appellants, 


veErTSUS 


Burmessur Nauth (Plaintiff) Respondent. 


Baboo Unnoda Pershad Banerjee 
for Appellants. 


C. Gregory and Baboo Onoocool 
Chunder Mookerjee for Respondent. 


Mr. 


A reversioner suing toset aside certain deeds exe- 
cuted more than 12 years before, alienating property 
which a Hindoo widow had been declared entitled to 
yetain for her life-time, was held to be barred by limit- 
ation, and to have no right to sue for recovery of pos- 
session and declaration of right befvre the death of the 


widow. 


Jackgon, J.— Tuts ease is the third of a 
series of suits which have been brought to 
impeach certain acts af alienation in dealing 


with the estates of Roy Luohmee Narain | costs which she was ordered to bear. 
o and Roy Ko%n} Beliaree Lall, 


‘~~, * 


Q e = 


The earlier cases came before this Court 
on appeal in 1865 and 1867, and the facts 
are to be found fully set forth in a judgement 
of this Court reported at page 72, IV 
Weekly Reporter. i 


The plaintiff now before us as respondent 
is Roy Burmessur Nauth, son of Bisessur 
Nauth, who was the nephew of Luchmee 
Narain and Koonj Beharee Lall, decensed. 
He sues for the recovery of possession, and 
a declaration of right to the extent of one- 
fourth of each of the estates. fe has had 
a decree in the Court of the Principal 
Sudder Ameen in respect of both estates. 


The defendant appeals. But the conten- 
tion before usi only in respect of that por- 
tion of the estate which belonged to Koonj 
Beharee. The point raised before us, and 
upon which the appellant must in our opi- 
nion be successful, is that the suit, as a suit 
to invalidate and set aside certain documents 
referred to which were execnted more than 
12 years before the institution of the snit, 
is barred by limitation, and must there- 
fore fail. i 


We think that on the authority of the deci- 
sion in the case of Pran Putty Kooer, (II 
Weekly Reporter, page 273,) and which has 
heen followed in, other cases, the contention 
must prevail. The widow of Koonj Beharee 
is still living, and has been declared entitled 
to retain the estate for her life-time. The 
plaintiff, consequently, even if he were the 
next reversioner—which it seems he is not-— 
could not now sue for possession of the 
estate. It is true that on the death of the 
widow, the reversioner will be entitled to 
sue for, and will recover possession, pro- 
vided that the deeds which are now im- 
pleaded, are proved to be invalid; but that 
will not entitle the present plaintiff to main- 
tain this suit before her death. Therefore, 
so far as the estate of Koon} Beharee is con- 
cerned, the decision of the Principal Sudder 
Ameen is reversed, with costs in proportion 
to the extent to which his decision is affect- 
ed ; the respondent will be entitled to his 
costs on the remaining value. 


As regards the separate appeal by Ruttun 
Dye (No. 288), the same observations apply. 
The suit was barred by limitation ; she was 
brought into Court as a defendant, and was 
entitled tohave her costs instead of being 
directed to bear her own costs. Her appeal 
is, thereforé, decreed to the extent of the 
She 
not being interested in raising the other ques- 
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. tions which arise in the® case, is not entitled 
to carry on her appeal beyond the question 
of costs, to which extent it is decreed. 


We pass no order in respect of the re- 
spondent’s costs in this appeal. 


The 9th June 1868. 
' Present : 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Sale for arrears of Income Tax—Act 
XXXII of 1860—Act KI of 1859. 


Case No, 2918 of 1867: 
_ Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 12th August 1867, modifying a 
decision passed by the Sudder Ameen of 
that District, dated the 25th September 
1866. 


Sheo Pershad Singh (Plaintiff) Appellant, 


- CETSUS 


Muthoora Pershad and others (Peanut) 
Respondents. 


Mr. R.` E. Twidale ond Baboo Chunder 
Madhub Ghose for Appellant. 


Messrs. R. T. Allan and J. S. Rochfort and 
Baboo Onoocool Chander Mookerjee for 
Respondents, 


A sale of land for arrears of Income Tax under Act 
XXXII of 1860 does not render a mokurruree title io 
the land void with reference to Act XI of 1859, which 
has no relation whatever to-such a sale. 


Jackson, J.—Tuis is a suit to obtain posses- 
sion of certain lands under a mokurruree title, 
the defendant having purchased the lands at 
a sale for arrears of Income Tax, and, as the 
plaintiff states, dispossessed him. _ 


The Principal Sudder Ameen in deciding 
on this question has ruled that such a sale 
renders the mokurruree title void, and refers 


a 
— a a ne 


to Act XI of 1859 in supporg of this view. 


‘But Act XI of 1859 has no relation what- 


ever to a sale under Act XXXII of 1860. 
The Principal Sudder Ameen must decide 
the case according to the provisions of the 
law under which the sale was made, viz., Act 
XXXII of 1860 ; and it may be that for this 
purpose, questions of fact will kave to be 
tried, especially the question when the attach- 
ment of the property took place. The Prin- 
cipal Sudder Ameen makes no allusion to 
these questions in his present judgment. 


The case is remanded to the first Court to 
fix the issues, aud, after hearing such evidence 
as is necessary, to decide the case. The 
orders passed are reversed. The appellant 
will pay the, costs of the Government who 
have been. unnecessarily made a party to the 
appeal. 


The 9th June 1868. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Contribution — Limitation — Liability 
of mgrtgagee assigning his mort- 


gage. 
Case No. ‘853 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen,of Patna, 
dated the 14th September 1867. 


Musst. Jumeelun and others (Defendants) 
Appellants, 


Versus 


Wullee’ Ahmed and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale for Appellants. 
Mr. C. Gregory for Respon@ents. 


A having taken by assignment from J a mortgage 
of certain property decease, and the mortgagor having 
obtained a decree for possession aud surplus p:acceds, 
executed it against sume of A's keirs, who sued to 
obtain contribution form the other heira 
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. He tp, that six_vears is the limitation for such suits, 
and the cause of attion arose from the sale of the pro- 
perty in execution. 


The third questior? raised is that among . 
the defendants were various representatives 


HELD, that it was not wrong for the Lowor Court | of one Nujjoo, who was the daughter of Am- 


to decree a liability in Inmp against N, one of the heirs 
of A, although N had various representatives. 

HELD, that although J was a defendant in the suit by 
the mortgagor, he was not liable, as he had no interest 
in the property and had received none of its profits, 


Jacksoz, J.—Tuts is a suit for contribu- 
tion. The plaintiff and defendants severally 
are all descendants of one Amjud Ali. This 
Amjud Ali took, as long ago as the year 
1192 Fuslee, by assignment from one Gun- 
gee Lall, 2 mortgago of landed property. 
The mortgagors long afterwards sued to re- 
cover possession of the mortgaged estate 
with surplus proceeds, and they recovered a 
decree on the 4th of August 1835 for such 
surplus procceds against the heirs of Amjud 
Ali as well as.against the heirs of Gungee 
Lall, the original mortgagee. 


This decree was executed, and various 
nmounts were realized under it from the 
present plaintiff, Wullee Ahmed, and from 
his brothers and sister, who on their part 
have joined in ® separate suit against the 
defendants ; and the object of this and the 
other separate suit is to obtain contribution 
from the other heirs of Amjud Ali. The 
Principal Sudder Ameen has given the 
plaintiff a decree against the descendants, 
some of whom have appenied. 

Four objections have been taken to the 
decision of the Court below. The first is 
that the suit is barred by limitation. 

But we are of opinion that limitation does 
not apply. Six years is the period allowed 
for suits of this description. The plaintiff's 
cause of action arose from the sale of the 
property in execution of decree on the 4th 
of December 1860; and the present suit 
having been instituted within six years from 
that date, the plaintiff isin time. 

The next point is, that the suit is not 
properly constituted as brought against the 
other co-sharers of Amjud, inasmuch as Bish- 
wanauth Singh, the representative of Guu- 
gee Lall, having been a party to the suit by 
the mortgagors, and judgment having been 
given against him, bis heirs should also 
have been sued for contribution. 

We observe that although Bishwanauth 
was adegendant, and judgment was for some 
reason or other given against him, he was 


not really liable, inasmuch as the mort- 


gaged peoperty had many years previously 

passed from his hauds, and, in fact, inas- 

much as he had clearty uo interest in the 

mortgaged property aud had received none 
pd ° 
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ljud Ali; and the Principal Sudder Ameen 


has erroneously decreed a liability in lump 
of rupees 1,763, whereas that liability 
ought to have been apportioned amongst the 
several descendants of Nujjoo. 

We think that under the circumstances 
of the case, the Principal Sudder Ameen 
was not wroug in declaring in one sum the 
amount which the branch of Amjud Ali’s 
family descended from Nujjoo was liable to 
pay. We are informed that she had four 
sons, and that the heirs of those sons are 
parties on the record, If that is so, their 
liability being equal, it is easy for them to 
ascertain the amount which each has to pny. 

The last ground is, that the plaintiff has 
made a claim in respect of his right, title, 
and interest in a certain Mouzah, Khara- 
bozoorg, which was sold in execution, and 
that plaintiff was not really the owner of 
athird share of this mouzah, but that one- 
third belonged to his father, and the claim 
should be reduced to his interest as one of 
several co-sharers inheriting from the father, 
But this property was sold as belonging in 
equal shares to the plaintiff and two ofber 
shareholders. Prima facie, therefore, the 
plaintiff is the owner of a third of this pro- 
perty, and there is nothing to show that he 
was not owner ofa third share. 

For all these reasons, therefore, this ap- 
peal must be dismissed with costs, 
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The 9th June 1868. 


Present: 
The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. . 


Error of valuation— Will. 
Case No. 2502 of 1867. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 6th 
August 1867, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 21st January 1867. 


Kisto Churn Mojoomdar and others (Defend- 
ants) Appellants, 


VETSUS 


Dwarkanath Biswas (Plaintiff) Respondent. 
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. Baboos Mohinee' Mohu? Roy and Debendro 
Narain Bose for Appellants. 


Baboos Chunder 
Nuleet Chunder Sein for Respondent. 


E An error of valuation, which does not affect the juris“ 
diction of the Courts in which a suit is tried, and does 
not lead to a defect in the decision on the merits, is not 
sufficient ground for interference in special appeal. 

When a document propounded as a will is proved to 

- have been executed and registered by the alleged testa- 
tor, it is still essential to enquire into the circuinstances 
connected with its execution and registration, when the 
will is inoffivious and there are other suspicious matters 
connected with it, 

Macpherson, J.—As regards the ob- 
jection taken to the valuation of this suit, 
we are of opinion that as it has not been 
shewn that the jurisdiction of the Courts 
has been affected by the manner in which 
the suit has been valued, the error (if any) 
has not produced a defect in the decision of 
the case on the merits, and we therefore 
shall not, on this ground, interfere with the 
decree of the Lower Court. 


The most material ground of special ap- 
peal is that the Lower Appellate Court com- 
mitted an error in law in the manner in 
- which it has dealt with the case. The objec- 

tiou taken substantially is this, that whereas 
the issue is whether the document pleaded 
as the will of Gooroo Doss deceased, is really. 
his will, the Judge has rested satisfied with 
merely finding that the document pleaded 
was as a matter of fact executed by Gooroo 
Dass and registered by him. It is objected 
that the Judge has not gone sufficiently 
fully into the case, and has not considered 
the peculiar circumstances and position of 
the parties, nor decided whether the will 
-was executed deliberately and with full 
testamentary intention on the part of Gooroo 
Dass. 


It is found by the Lower Appellate Court 
that Gooroo Dass was in weak health all his 
life; that he lived with the respondent 
Dwarkanath who was -his guardian, and to 
whom, in certain respects, he was under ob- 
ligations ; and that Gooroo Dass, shortly 
after he came of age, executed the docu- 
ment now put forward as his. will, whereby 
he left his entire property to Dwarkanath, 
notwithstanding that the female appellant 
is Gooroo Dass’s own sister and survived 
him, 


Prima facie the will, leaving the whole of 
the property away from his own sister, is an 
inofficious will, 
the position in which Dwarkanath stood to 
Gooroo Dass, there is no doubt that the 
clearest evidence is requisite in order to 
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support this will. Now, thg evidence is 
meagre and insufficient, and the onus has 
not been duly laid upon the plaintiff. 


There is no evidence that any instructions 
were ever given by Gooroo Dass.for tha 
preparation of a will; and it is proved that 
Dwarkanath himself got the will prepared, 
he having first produced a rough raft of a 
will which purported to give 6 aunas to 
Gooroo Dass’s sister, and having subsequent- 
ly produced the rough draft of the will now 
propounded. Dwarkanath was not examin- 
ed as a witness, and the Court has no means 
of knowing whether any thing passed on 
the subject between him and Gooroo Dass 
before the drawing up of the instrument 
which was eventually executed, or of know- 
ing how the different drafts produced by 


.Dwarkanath came to be made. 


Both the Lower Courts find as a fact that 
Gooroo Dass did execute the will and regis- 
ter it. But the Court of first instance was 
dissatisfied with the circumstances under 
which the will was executed, and, being ot 
opinion that it was not proved that the will 
was ever read over to Gooroo Dass before he 
signed it, held that it was not prowed that 
Gooroo Dass kuew what the nature of the 
document was, and that the will propounded 
was not a bond fide document, and was 
not the will of Gvoroo Dass. 


On apfeal, the Judge held that when the 
document was proved to have been executed 
and registered, it was beyond the province 
of the Court to assume that the testator was 
cheated in the act ; aud, further, that if the 
testator had been decoyed into signing a 
document of which he did not know the con- 
tents, it ought to have been proved what the 
nature of the document was which he had 
signed. The Judge also declared that if 
there was any thing so violently irregular in 
the willas to suggest fraud, that circum- 
stance would justify the Court in enforcing 
a rigid explanation of all that was suspici- 
ous, but that in the present instance there 
was nothing suggestive of fraud. The Judge 
on the whole considered the will to be valid. 


It appears to me that the Judge was wrong 
in thus treating the case. It.svas zo¿ beyond 
the province of the Court to enquire into the 
circumstances connected with the execution 
and registration of this document. There 
are on the face of the case for thes plaintiff 
some most suspicious circumstances. And 
the Judge, without enquiring fully into them, 
did not put himself in such’ a position as 
made it possible for him to de€ide whether 
~_~ @ @ 
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ihe document, propounded was really the will 
(within the legal meaning of the term) of 
Gooroo Dass. There is no doubt that the 
position of Dwarkanath with relation to Goo- 
roo Dass was one likely to give him very 
great influence over him; and considering 
that Gooroo Dass had always been in bad 
health, awd bad lived with and under the 
care of Dwarkanath ; that Dwarkanath is the 
person materially benefited by the will ; that 
the will was prepared under his instructions ; 
and that the execution of if was conducted 
by him, it was essential that the Court 


- should have satisfied itself upon the evidence 


that the will did really represent the last 
wishes of Gooroo Dass, and that it was ex- 
ecuted by him with full understanding of its 
real effect; and with due deliberation, and not 
through any undue iufluence exercised upon 
him by Dwarkanath. 


The absence of any evidence of instruc- 
tions for the preparation of a will having 
ever heen given by Gooroo Doss is in itself 
most remarkable: and when we find (as it 
appears the Principal Sudder Ameen found) 
from some of the witnesses, who are consi- 
dered the most important witnesses in sup- 
port of the will, that the document was not 
read over to Gooroo Dass before he signed 
it ; when it is, to say the least of it, doubtful 
upon the evidence whether it was fully ex- 
plained to him,—it was absolutely, essential 
that the Court should very carefully enquire 
into the whole matter before declaring the 
will to be valid ‘The Judge entirely lost 
sight of some of the most important questions 
in the case: for it was not enough that he 
should be satisfied as to the proof of the mere 
execution and registration by Gooroo Dass 
when of full age and laboring under no men- 
tal incapacity. As itis, the appeal was in- 
completely tried by the Judge, aud the case 
must therefore be remanded for re-trial. 

An objection was taken by Mr. Paul 


as to the finding of the Judge upon the 


issue as to the age of the testator. The 
objection is that the Judge wrongly relied 
on a copy of a copy of a certain wuseeutna- 
mah as being evidence of Gooroo Dass’s age. 
The Judge is clearly wrong in saying that 
this copy is am “estoppel.” It is no evi- 
dence at qj] as against the sister of Goorvo 
Dass, although I do not think the Court 
would have been wrong in admitting it as 
evidenceg(not conclusive) against Kristo 
Churn. 

The Court will again try the issue as to 
the age of Gooroo Dass, and, in disposing of 
the whole cas8, will lay upon Dwarkanath 
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the onus of proving tbat, notwithstanding. 
the very peculiar circumstances of the case, 
the document propounded is really the will 
of Gooroo Dass, executed by him with full 
knowledge of its contents, and with due deli- 
beration, and uot under any undue influence 
exercised over him by Dwarkanath, or any 
one on his behalf. The mere execution and 
registration of the instrument are not of 
themselves sufücient proof of this. Probably 
the best course the Judge can adopt will be 
to summon Dwarkanath, and interrogate him 
narrowly ‘a8 to the circumstances under 
which he caused the will to be prepared ; 
but the Judge must use his own discretion 
as to taking further evidence. 

The Judge will take up this case at ounce 
out of its turn, and will dispose of it with 
the least possible delay. 

It is not to be supposed from the remarks 
I have made that I entertain, or mean to 
express the opinion, that the will propounded 
is not the will of Gooroo Dass. I entertain 
no such opinion, and it may well be that it, 
in truth, is a perfectly good will. All I say 
is that the case has not been sufficiently en- 
quired into, or rightly tried by the Lower 
Appellate Court ; and that therefore it is 
necessary that it should. be now remanded 
in order that it may be properly tried. 

The costs of this appeal will follow the 
result of the re-hearing. 

Bayley, J.—I am of the same opinion, and 
think the Judge, although he sets forth cer- 
tain findings of facts, has not come to these 
findings on legal evidence and on a statement 
of legal reasons. 

I ‘concur in the specific reasons given by 
Mr. Justice Macpherson on the arguments 
adduced by Mr. Paul for remanding’ the 
case for re-trial. 


The 10th June 1867, 
Present: 


The Hon’ble-F. B. Kemp and E. Jackson, 
Judges. 

Amendment of plaint—Section 77 Act 
Viti. 1859-—Re-married widow's 
rights in her deceased husband's 
estate—Sections 2 and 5 Act XV 
of 2856. 

Case No. 2704 of 1867, 


Special Appeal from a decision passed by 
the Officiating Deputy Commissioner of 
Nowgong, dated the 6th August 1867, 
affirming a decision passed by the Sudder 
Moonsiff of that District, dated the 20th 
December 1866, i 
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Okhorah Soot (Defendant) Appellant, 


Versus 


Bheden Barianee and others (Plaintifis) 
Respondents. 


Baboos Khettur Mohun Mookerjee and 
Shushee Bhoosun Bose for Appellant. 


Baboo Chunder Madhub Ghose for 
Respondents, 

The son of a, Hindoo widow having died after her 
re-marriage, she sued as guardian of her daughter 
by her first husband, claiming the estate of her son, and 
then applied to be made a co-plaintiff in her own 
right. 


HELD, that the Lower Court was not wrong in array- 
ing the plaintiff amongst the parties to the suit under 
Section 77 Act VIII. 1859, and that such amendment 
did not alter the cbaracter of the suit or affect the 
merits of the case. 


HELD (by Kemp, J, dismissing the appeal under 
Section 15 of the Letters Patent), that as plaintiff at 
the time of her re-marriage had no ‘rights or interests 
in the estate of her deceased husband or his son, none 
ceased and determined upon the re-marriage; and af- 
ter her son died, the estate which he inherited from his 
father devolved on her, and under Section 5 Act XV of 
1856,'she did not forfeit her right thereto. 


HELD (by E, Jackson, J), that under Section 2 Act 
XY. 1856, all right which the widow bad in her deceased 
‘husband’s property by inheritance to him ‘and to his 
liueal successors ceased by reason of her re-marriage, 
as if she had then died, and thereupon the next heir 
inherited; and that Section 5 referred more es- 
pecially to the new husbund’s property, including 
property left otherwise than to her late husband and his 
lineal descendauts, 


' Kemp, J.—Tue defendant is the special 
appellant. 


It is stated in the plaint that one Peokam 
died, leaving a widow the plaintiff, a son 
Burut Ram, andadaughter Dhuna Mala, him 
surviving, ‘The defendant is the step-brother 
of Peokam. 


The plaintiff re-married, and she now sues 
in right of inheritance, claiming the estate 
of her son Burut Ram, which became vested 
in him on the death of his father Peokam. 


The Lower Courts have given the plaint- 
-iff a decree. 


-In special appeal it is contended— 


Ist.—That the Court of first instance was 
wrong in allowing such an amendment of 
the plaint as changed the: very, nature of 
- the suit, 


2nd.—That the Lower Courts have erred 
in declaring that the plaintiff is entitled to 
succeed to the estate of her son Burut Ram, 
inasmuch as under the provisions of Section 
2 Act XV of 18456, all her rights and in- 
terests in that estate ceased and determined 
upon her re-marriage. 


I am of opinion that the Lower Courts 
were not wrong in arraying the plaintiff 
amongst the parties to the suit under Section 
77 Act VIIL of 1859. The plaintiff first 
sued as guardian of her daughter, a minor ; 
but finding that she bad a personal right in 
the estate claimed, and that she was likely 
to be affected by the result of the suit, she 
applied to be made a co-plaintiff, and her 
application was complied with. The charac- 
ter of the suit was not changed, and as the 
objection is at the best a technical one, and 
the order admitting her to be made a party 
to the suit does not affect the merits of the 
case or the jurisdiction of the Court, I 
would reject it under the provisions of Sec- 
tion 850 Act VIII of 1859. 


On the second point, which is a novel one, 
I am of opinion that the decision of the 
Court below is right. 


At the time of the re-marriage of the 
plaintiff, her son Burut Ram was alive, and 
the estate of the former husband of the 
plaintiff was vested in the said Burut Ram. 
Section 2 Act XV of 1856 runs thus :— 
‘All rights and interests which any widow 


‘ may have in her deceased husband’s pro- _ 


“perty by way of maintenance, or by in- 
“heritance to her husband, or to his lineal 
‘successors, or by virtue of any will or 
‘t testamentary disposition conferring upon 
“her, without any express permission to 
‘re-marry, only a limited interest in such 
“ property, with no power of alienating the 
“same, shall, upon her re-marriage, cease 
‘and determine as if she had then died, and 
“the next heirs of her deceased husband, 
“or other persons entitled to the property 
“on her death, shall thereupon succeed 
“to the same,” 


At the time of her re-marriage, no rights 
and interests, either in the estate of her de- 
ceased husband, or in the estate of his lineal 
successor, the son, had became vested 
in the plaintiff. Therefore, no estate in 


| which she had any rights and interests ceased 


and determined upon her re-marriage. 
After the re-marriage the son died, and 
the estate which he inherited from his father 
devolved on the plaintiff, and under Section 
5 of the same Act, viz., XV of 1856, she 
does not, by reason of her re-marrmge, forfeit 
her right thereto, 

I would dismiss .this special at ae with 
costs and interest. , Under Section’ 5 of the 
Letters Patent, dated 28th December 1865, 
the appeal will be dismissed with costs and 
interest. e 
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Jackson, Je—I agree with Mr. Justice | mother re-marries ; and if the minor son dies . 


Kemp on the first point argued. 


I would not now reverse the decision of 
the Lower Court on the ground of the 
amendment allowed in the plaint. Whether 
that was strictly legal or not, it’ is not a 
point affecting the merits of the case. 


But I differ from my learned colleague in 
the interpretion which he puts upon Act 
XV of 1856, and more especially upon Sec- 
tion 2 of that Act. I do so with some hesi- 
tation, as the words of the Section are some- 
what ambiguous—‘“‘ All rights and interests, 
“ which any widow may have in her deceas- 
“« ed husband’s property by inheritance to 
‘Cher husband or to his lineal successors, 
‘¢ shall, upon. her re-marriage, cease and de- 
“ termine as if she had then died, and the 
“ next heirs of her deceased husband, or 
“ other persons entitled to the property on 
“ her death, shall succeed to the same.” 


The plaintiff in this case isa widow and 
has re-married. At the date of her re-mar- 
riage her deceased husband’s property had 
been inherited by his son. The son has 
since died, and the plaintiff now claims to 
succeed to her son’s estate. The right 
which she now claims isa right in her de- 
ceased husband’s property by inheritance to 
his lineal successors. But it is said that the 
widow had no such right at the time of her 
re-marriage, and such right did not, there- 


fore, cease and determine ; that the law in 


fact alludes only to such property as the 
widow had inherited before her re-marriage. 
I think that the words of the Act bear an 
extended signification, and that “upon her 
re-marriage” should not be read as at the 
date of such re-marriage, but with reference 
to such re-marriage. All right which the 
widow has in her deceased husband’s pro- 
perty by inheritance to him and to his lineal 
successors ceases by reason of her re-mar- 
riage, and in consequence of her re-mar- 


riage, as if she ad died; and thereupon; - 


that is, when her right has ceased, the 


next heir shall inherit. The policy of the i 


before attaining majority, he cannot make 
a will, and the result will be, if she can in- 
herit the property, that the widow being re- 
married, takes a share with the joint brother 
of her first husband’s property, and is en- 
titled to a share in the family house, and 
every thing that the family possesses ; and 
to enjoy this, she will have a right to bring 
her new husband into the family. 


The policy of the law seems to me to be 
to prevent any further interférence by the 
widow after her re-marriage in her deceased 
husband’s property, or, as stated in the’ ab- 
stract of this Section given at the head of 
that law, that the rights of the widow in her 
deceased husband’s property are to cease on 
her re-marriage. Upon her re-marriage, she 
is to be dead to all rights of inheritance to 
her deceased husband’s property,—not only 
dead at that moment tosuch rights as she 
has inherited, but dead then and for the 
future to all such rights. Section 3 of the 
Act supports this view. The family of her 
deceased husband can by petition to the’ 
Court deprive the widow of even the guard- 
ianship of her children on her  re-mar- 
riage. Section 5 of the Act seems to me 
to refer more especially to her new husband’s 
property. It would include also all property 
left by will, or as heir to any one except her 
late husband and his lineal successors, but 
the widow cannot under the Hindoo Law in- 
herit from any one except the husband or 
his lineal successors. 


I would reverse the Judge’s decision and 
dismiss the plaintiff’s suit with all costs, 


The 10th June 1868, ? 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


mRegistration—Act XVI. L864. 
Case No, 2784 of 1867. 


law appears to me to be one which is { Special Appeal from a decision passed by 


generally acknowledged in all society, and] 


which~is-perhaps. more especially required 
to be putin force in Hindoo society, viz., 
that the widow by re-marriage shall not 
take her late husband’s property away from 
his family and into the hands of her new 
husband. Take the case of a joint Hindoo 
family of six brothers, one of them dies 


the Principal Sudder Ameen of Bucker- 
gunge, dated the 13th August 1867, re- 
versing a decision passed by the Sudder 
Moonsiff of that District, dated the 24th 
August 1866. 


Gobind Chunder Roy ( Plaintiff) Appellant, 
VETSUS 


leaving a minor son and a widow. The | Poorno Chunder Sein and others (Defend- 


gninor son tal&s his father’s property. His 
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_Baboos Kalee Mohun® Doss and Shushee 
Bhoosun Bose. for Appellant, 


Baboo Bama Churn Banerjee for Respond- 
ents. 


A Civil Court was held to have done right in giving 
priority to a lease registered under Act XVI. 1864, as 
against an unregistered conveyance of an earlier date, 


Phear, J.—Ir appears that one Poorno 
Chunder, on the 4th Pous 1272, conveyed 
his share of the property in question in this 
suit to the plaintiff, and on the 17th Aghran 
of the seme year Poorno Chunder created 
a sub-tenure in‘ favor of the defendant. 
The plaintiff brings this suit against the 
defendant Poorno Chunder, and also against 
Poorno Chunder’s grantee, for confirma- 
tion of his, the plaintiff’s, possession and 
declaration of his right to this property as 
against both the defendants, and also seeks 
to have Poorno Chunder’s lease to the second 
defendant set aside. ‘The Lower Appellate 
‘Court has found in effect that both the con- 
veyance to the plaintiff by Poorno Chunder 
and the lease to the second defendaut by 
Poorno Chunder are authentic deeds, but 
that as the second of these, namely, 
the lease, was registered under the Regis- 
‘tration Act of 1864, while the conveynuce 
to the plaintiff was not registered, the Court 
considered itself bound under Section 68 
of the Registration Act to give priority to 
the lease as agniust the conveyance. It 
therefore refused to set aside the lease, and 
consequently dismissed the plaintiff’s claim. 


We think that the Lower Appellate Court 
was quite right. On this state of facts 
the plaintiff clearly failed to establish the 
absolute right of ownership which he claimed 
against both defendants, and he was there- 
fore not entitled to have the declaration of 
right which he sought. We dismiss the 
special appeal with costs. 


We may add that asin this case it is not 
really put forward by the plaintiff that the 
registration of the lease was effected with 
"a view to defraud him, the decision of a 
Division Bench of this Court reported in 
the 7th Weekly Reporter, page 119, Civil 
Rulings, entirely supports the view which 
we have just expressed. 
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The 10th June 18638, 
P 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. - 
Evidenco. 


® 
‘Case No. 2930 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 10th August 1867, afirming 
a decision passed by the Moonsiff of that 
District, dated the 29th May 1866. 


Rughoonath Pershad (one of the Defendants) 
Appellant, 


VETSUS 
Huree Mohunt (Plaintif) Respondent. 
Baboo Kedarnath Chatterjee for Appellant. 


Baboo Chunder Madhub Ghose 
Respondent, 


for 


A Lower Appellate Court was held rot to be wrong 
in reading as evidence in the suit, evidence fn another 
suit which had been read in the first Court, unless il was 
objected toe 


Jackson, J.—WE think no — sufficiont 
ground is shewn for interference in the 
decision of the Lower Appellate Court. It 
is said that it has proceeded on the deposi- 
tious of witnesses taken in another suit, and 
that the first Court acted in the same illegal 
manner, It does not appear, however, that 
when the special appellant made his appeal 
to the Principal Sudder Ameen, he objected 
to the admission of this evidence by the 
first Court as being without his consent. If 
he did not then make this objection, we may 
fairly presume that the evidence was ad- 
mitted with his consent; and we cannot 
siy that the Lower Appellate Court was 
wrong in reading as evidence in the suit 


-evidence which had been read in the first 


Court unless it was objected to. 


Then it is said that the Lower Appellate 
Court does not allude to one or two of special 
appellant’s documents, but it is not shewn 
to us that these are material documenjs which 
would have affected the decision on the 
merits. a 


Appeal dismissed with costs. å 
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The 10th June 1868. 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
td 
Jurisdiction— Determination of ques- 
tion of title—Claim to eject— Clause 
5 Section 23 and Section 153 Act 
x. 1859. 


Cases Nos. 2588 to 2594 of 1867 
under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated the 
lst August 1867, reversing the decisions 
of the Deputy Collector of Diamond 
Harbour, dated respectively the 2nd and 
4th February 1867. 


Shoudaminee Dossee (Plaintiff) Appellant, 


VErSUS 


Ram Chand Baido and others (Defendants) 
and others (Intervenors) Respomdents. 


` Baboos Onoocool Chunder Mookerjee, Khet- 


turnath Bose, and Anund Chunder Ghos- 
sal for Appellants. 


ir. R. T. Allan and Baboos Unnoda Per- 
shad Banerjee and Bhowanee Churn Dutt 
for Respondents. 


In a suit for arrears of rent, in which an intervenor 
opposed plaintiff's claim, and the Deputy Collector col- 
Jaterally and incidentally to guiding bis mind to a 
conclusion on the issue which arises under Section 77 
Act X. 1859, thinks proper to enquire into and state his 
opinion as on matters of title between the plaintiff and 
the intervenor, he cannot bo said, in the sense of Section 
153 to determine a question of title between the parties, 
by his judgment. 


In a suit for arrears of rent, where a claim to eject the 
defendant under the powers provided by Clause 5 Sec- 


~ tion 23 is inserted in the plaint, but is not made the 


subject of an issue, or adjudicated upon, the insertion 
of such claim does not shift the jurisdiction of the Court 
of ape 


Phear, J.—Tus advocates for the differ- 
ent parties in special appeals Nos. 2588 to 
2594, both nambers inclusive, admit that all 


these cases will be g8verned by one and the, 
same judgment of this Bench. The decision 
of the first Court in reference to them is, 
among our papers, attached to No. 2591, 
and it commences in these words :—‘ The 
“ plaintiff in this case sues for arrears of 
“rent. The defendant admits tenancy, but 
“ pleads that he has paid his rents to the in- 
“‘tervenor, who has come into the possession 
“of the tenure by purchase. The inter- 
“venor opposes the claim of the plaintiff on 
“the ground, that he is in the receipt and 
“ enjoyment of the rent from the defendant. 
“ The points at issue are, first, has the inter- 
“ venor been in receipt of the rent as required 
“by the Act; and, secondly, is the defend- ' 
“ant’s rent in arrears? The intervenor 
“comes in under Section 77 of the Act. 
“ He cannot show that he has actually and 
“in good faith received and enjoyed the 
“rent before and upto the time of the in- 
“stitution of the suit.’ The Deputy Col- 
lector goes on to discuss the evidence pro- 
duced before him in the case, and shows that . 
the conclusion to which the last words quoted 
by us indicate that he had come, is supported . 
by that evidence. And eventually he gives 
the plaintiff a decree as against the iuter- 
venor. ‘The intervenor preferred an appeal 
to the Judge, and the Judge reversed the 
decision of the Court below as between the 
plaintiff and intervenor. Against the de- 
cision of the Judge the plaintiff now appeals 
to this Court specially. 


It seems to us that the Lower Appellate 
Court had no jurisdiction in this case to en- 
tertain the appeal of the intervenor, and that, 
consequently, we have now no jurisdiction 
to entertain these appeals from the decision 
of the Judge. From so much as we have 
quoted of the judgment of the Deputy Col- 
lector, it is clear that he has in his mind the 
real question that he was called upon to try 
between the plaintiff and the intervenor un- 
der the terms of Section 77 Act X of 1859, 
and he expressed his determination of that’ 
question strictly in the words of the Section 
itself. Itis true that in guiding himself to 
a conclusion upon the question, he did take 
into consideration matters of title which were 
put forward by the intervenor. He thought 
that, asa matter of fact, a small portion of 
the rent had been actually received by the in. 
tervenor, just immediately preceding the in- 
stitution of the suit; but from the conclu- 
sions which he drew from the evidence with 
regard to the nature of the title put forward 
by the intervenor as the ground upon which 
he had obtained these arrears of rent from the 
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ryot defendant, he arriwed at the conviction | to entertain and decide it. We have, 


` that the receipt of rent actually proved was 
not a bond fide receipt of rent within the 
meaning of the provisions of Section -77 
Act X of 1859; and, having arrived at 
that conviction purely asa matter of fact, 
he decided the issue of fact which arises by 
reason of the terms of Section 77 between 
the plaintiff and the intervenor, against the 
intervenor, 


It is said by the special respondent now 
that the circumstance of the Deputy Collect- 
or having gone into the matter of the in- 
tervenor’s title at all, shows that the case 
falls within the exception of: the latter 
portion of Section 153. Now, Section 158 
says :—“* In suits under Clauses 2, 4, and 7 of 
“Section 23, and under Section 24 of this 
“Act, tried and decided by a Collector, if 
“the amount sued for, or the value of the 
“property claimed, does not exceed 100 
“rupees, the judgment of the Collector shal! 
“ be final, and not open to revision or appeal 
“except as hereinafter provided, unless in 
“any such suit a question of right to en- 
“ hance or otherwise vary the rent ofa ryot 
“or tenant, or any question relating toa 
“ title to land, or to some interest in land 
‘as between parties having conflicting 
‘claims thereto, has been determined by the 
“Judgment, in which case the judgment 
“shall be open to appealin the manner 
‘“ provided in Sections 160 and 161 of this 
“ Act.” And then Section 160 says—‘ In all 
“ suits other than those iu which, when 
“tried and decided by a Collector, the judg- 
‘meut of the Collector is declared to be 
“ final, or when tried and decided by a 
“ Deputy Collector, an appeal is allowed to 
“ the Collector, au appeal from the judgment 
“of the Collector or Deputy Collector shall 
- “ lie to the Zillah Judge, unless the amount 
“or value in dispute exceed 5,UU0 rupees, in 
“which case the appeal shall to in the Sud- 
“der ' Court.” i 


Now, in this case, the amount of the 
‘arrears of rentis admittedly less thau 100 
rupees, and consequently, unless the suit 
be oue which falls within the exception 
in the latter part of Section 158, and so 
is provided for by Seetion 160,-there is no 
appeal from the judgment of the Deputy 
Collector to the Judge. Thus, it seems that 
unless a questign relating to title to land has in 
this case becu-determined by the judgment of 
the Deputy Collector, the appeal from his 
judgment did not lie to the Judge, and, 
consequently, the Judge had no jurisdiction 


therefore, to say whether a question of title 
to land has been determined between the 
plaintiff and the intervenor by the judgment 
of the Deputy Collector in this case, bear- 
ing in mind the form which that judgment, 
as we have already described it, substan- 


tially assumed, è 


We have been referred to various decisions 
more or less remote from this point. One, 
the earliest of them, was decided hy the Full 
Bench and is reported in Volume III, Weekly 
Reporter, Act X Rulings, page 21, aad in 
that case the Court said—“ We think that 
“under Section 77 the only matter enquired 
“into is the factof the actual receipt and 
“enjoyment of rent before and up to the 
“ time of the commeucement of the suit ; 
“ that this fact is totally unconnected with 
“the legal title to, or any interest in the 
“ land, or with the right to receive the 
“rent, which is by the proviso of the 
“ Section reserved for enquiry in the Civil 
* Court; and that, consequently, no appeal 
“ lies to the Judge under Sections 15% and 
“ 160 of Act X of 1859.” 


This decision seems to be a complete 
authority for saying that where the De- 
puty Collector confines himself, as between 
the plaintiffand the intervenor, to deciding 
the simple question of the receipt of rent 
and its dona fides there can never be an 
appeal to the Judge. No doubt, it is pos- 
sible that the Deputy Collector may, in 
some cases, not very clearly distinguish be- 
tween the issue which arises on the in 
tervenor’s claim between the intervenor and 
the plaintiff, and the issues which arise in 
the suit between the plaintiff and the ori- 
ginal defendant; and it may be that in 
consequence of some confasion on this poiut, 
the Deputy Collector may make his decision 
between the plaintiff and the intervenor 
depend upon a matter of title, instead of upon 
the simple question of fact, which is pre- 
scribed by Section 77 as the sole matter in 
issue between the plaintiff and the person 
who is allowed to intervene. If the Deputy 
Collector does so, it may be that his judg- 
ment’ determines a question eof title within 
the meaning of the latter part of Segtion 153 
Act X of 1859, and so shifts the Court of 
appeal from the Collector to the Judge, I 
do not myself desire to express judicial 
opinion upon this poiat now. Ihave before— 
namely in the case sreported in Volume 
VIII, Weekly Reporter, pag 898—thrown 
out what was at that time the @nclination of, 
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my mind with regard to it, and I am willing 
to go so for a8 to say, even now, that I have 
not since seen any reason to change my view. 


- However, the decision which was come to 


by the Division Bench in that case in no way 
touches the present matter. The Court was 
not then. called upon to decide whether the 
Judge hgd jurisdiction or not to entertain 
the appeal from the Collector, because that 
point had been already determined in that 
particular case by a Bench of co-ordinate 
authority. 


We do not think it is necessary for us now 
to enter into and discuss all the other cases 
which have .been quoted before us to-day. 
The case reported in Volume IV, Weekly Re- 
porter, page 40, Act X Rulings, is clearly not 
applicable, because the Bench there said :— 
“ We cannot gather from the judgment of 
‘“ the Deputy Collector that he has (either 
“ rightly or wrongly) determined any ques- 
“ tion of right to enhance or otherwise vary 
“ the rent of a ryot or tenant, or any ques- 
‘‘tion relative to a title to land or to some 
“t interest in land as between parties having 
“ conflicting claims thereto.” But the re- 
marks which were thrown out in the sen- 
tence which followed the one we have just 
quoted, afford us some guide as to whether 
the consideration which the Deputy Collector 
gave in the present instance to the matters 
of title put forward by the intervenor ought 
to be considered to amount to an enquiry 
into, or determination of, a question of title. 
The words to which we allude are these :— 
“He may have misapprehended the value 
“ and character of the documentary evidence 
“ before him, but the Act does not include 


“ sucha circumstance among the contingen-' 


“cies on the happening of which the Col- 
“ lector’s decision would cease to be final and 
“ become open to revision.” That would 
seem to justify our saying here. that the 
particular view taken by the Deputy Col- 
lector of the title put forward by the inter- 
venor, and made use of by him as a guide to 
his decision on the bona fides of the receipt 
of rent, is not one of the contingencies upon 
which the Act intended that the Collector’s 
decision should cease to be final. The judg- 
ment delivered by the Chief Justice, upon 
which much stress has been laid by the re- 
spondent in this case, and which is reported 
in Volume VII, Weekly Reporter, Civil 
Rulings, page 25, affects a decision between 
the plaintiff and the original ryot, defendant, 
Tt_has no concern with any question which 
did ov might’ arise between the plaintiff and 
the interventr, and the Chief Justice himself 


makes the remark ethat Section 77 does not 
apply to the case. All the remaining cases | 
which were pressed upon our attention are n 
included in, or cited by, the judgment reported 
in Volume VI, Weekly Reporter, page l, 
Act X Rulings, and there the Court, upon a 
review of them, says that it considers all these 
cases to form a class in which the Deputy 
Collector did not confine bis enquiries to the 
mere fact of the receipt and enjoyment of 
rent, but entered upon a consideration of, 
aud decided various questions of, title. 


Now, we have already intimated that the 
words of the Deputy Coll&ctor’s judgment 
lead us to think that he directed his attention 
exclusively to the simple question of fact 
which rightly and properly fell to be decided 
by him as between the plaintiff and the in- 
tervenor under Section 77 Act X of 1859, 
and that he did not travel beyond the issue 
so raised ; and although he in some sense en- 
quired into the matters of title tendered to 
his notice by the intervenor, he did not de- 
cide any question of title between the plaint- 
iffand the intervenor. The words of Sec- 
tion 158 which are relied upon are, when 
looked into, really very stringent. They do 
not appear to us, giving them their widest 
extension, to apply to cases other than those 
in which the Collector has made the deter- 
mination of the suit depend immediately 
upon the determination ofa question of title, 
They are these—‘ Unless any question re- 
‘lating to the title to land has been deter- 


-“ mined by the judgment.” The Legislature, 


when using these words, must have contem- 
plated the case where the judgment has de- 
termined or affected to determine as between 
the parties, a question relating toa title to 
land, and not merely where the Deputy Col- 
lector has, collaterally and incidentally to 
guiding his mind to a conclusion on the issue 
which arose under Section 77, thought pro- 
per to enquire into and state his opinion as 
on matters of title between the plaintiff and 
the intervenor. Itseems to us that when 
he does that, and that only, he cannot be 
gaid, inthe proper sense of the words of 
Section 158, to determine a question of title 
between the parties by his judgment. 


Turning with this view to the case which 
is before us, it is clear to us that the only 
question which the Deputy Collector propos- 
ed to himself to determine, and which he did 
judicially determine, between the’ plaintiff 
and the intervenor, was the simple question 
of fact whether or not the intervenor had 
actually and in good faith received the rent 
of the land before and up to the time cf the 
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think that we must be goveyned by a con- 
sideration of the conduct of the parties in the 
Court of first instance, and the words of tha 
judgment of the Deputy Collector himself in 
arriving at a conclusion as to the real cha- 
racter of the suit. Upon the whole, wa 
have no doubt that we ought to hold that 
this suit is in the position of a sui brought 
simply to recover arrears of rent within 
Clause 4 Section 23 Act X of 1859, and 
it is obvious that the amount sought to be 
recovered is less than 100 rupees. We 
have already explained at some length the 
reasons which muke us come to the couclusion 
that the Deputy Collector did not determine 
a question of title between the plaintiff and 
the intervenor withia the meaning of Section 
153 Act X of 1859. It follows, therefore, 
that the Judge had no jurisdiction to enter- 
tain the appeal, and we, consequently, can 
have no jarisdiction either, except for the 
purpose of determining the jurisdiction. 
We must, therefore, reject the appeal. How- 
ever, in order to do justice between the 
parties, we think itis necessary for us to 
exercise that power which is reposed in us by 
Section 15 of the Letters Patent, dated 28th 
December 1865, and to direct that the 
judgment of the Lower Appellate ‘Court be 
quashed. Hach party will pay his own 
costs. 


institution of the suit? and we, therefore, 
think that the ease does not fall within tlie 
latter words of Section 153. l 


But the respondent further argues that 
this suit is not merely a suit to recover ar- 
rears of rent under Clause 4 Section 28 Act 
X of 1859, but it is also n suit to eject the 
ryot defendant for non-payment of arrears 
under Clause 5 of that Act, and that a suit 
to eject a ryot under Clause 5 Section 23 
does not falt within the provisions of Section 
153. No doubt, this contention is just as to 
suits brought under Clause 5 Section 23. 
It has begn more than once held by this Court 
that when-a claim which does not fall within 
the claims mentioned in Section 158 is joined 
with a claim which does fall within Sec- 
tion 153, in that case, the jurisdiction ‘of 
appeal is not affected by the provisions of 
Section 153. However, upon looking at the 
pleadings in this case, the course which the 
case has taken, the evidence which has been 
adduced, and the issues raised, the conclusion 
that we arrive at is that, although the claim 
to eject the defendant under the powers pro- 
vided by Clause 5 Section 23 hes been in- 
serted in the plaint, still that claim has never 
been renlly matter of contest between the 
parties. It was never made the subject of 
an issue in the trisl of the cause. There 
was no contention on the plaintiff's part 
during the progress of the suit ¢hat that 
was a substantin! object which he de- 
sired to gain, The Deputy Collector, in 
stating what the suit between the parties 
was, after having heard both sides and con- 
sidered all the evidence with very great 
discrimination, speaks of the suit solely as 
a suit for arrears of rent. There is no 
adjudication with regard to the claim to 


































This dgcision applies to all the appeals 
above mentioned ; therefore all will be dis- 
missed on the same terms. The effect will 
be that in each of the cases the decision of 
the Deputy Collector will remain undis- 
turbed. 





eject, and the decree given by the Deputy 
Collector is a decree for arrears of rent only. 
In view of all these facts, ye cannot avoid 
the conclusion that the suit was substanti- 
ally to all intents and purposes a suit for 
arrears of rent only, and wedo not think 
that the Legislature intended that the mere 
insertion in the plaint of a nominal claim 
for ejectment, which was never meant to be 
pressed,’ which certainly never was men- 
tioned in the Court of first instance, and 
with regard to which no attempt whatever 
was made to obtain an adjudication, that 
the insertion of such aclaimin the plaint 
should have the effect of shifting the Juris- 
diction of the Court of appeal. 


We have no case quoted to us which could 
giveus avy guidance upon the point. We 


The 10th June 1868. 
Present: 
The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Limitation—Enhancement of rent— 
Section 32 Act X. 1859. 


Case No. 2996 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Dacca, dateg the 19th 
August 1867, affirming a decision passed 
by the Deputy Collector of the District, 
dated the 27th March 1867. 


Huree Kishore Ghose (Defendant) Appellant, 


VETSUS 
Koomodinee Kant Banerjee (Plaintif) * 
Respondent. ° 
® A . 
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Baboo Greeja Sunkur Mojoomdar for 
Appellant. 


Chunder 
spondent. 

Where aryot’s suit contesting a notice of enhance- 
ment was dismissed, and the dismissal confirmed in 
special appeal in the month of May, the landlord's 
suit, brougyt in December of the same year, for rent 
at an enchaneed rate according to notice was held to be 
barred by Section 52 Act X. 1859, 

Jackson, J.—-THis wasa case in which 
the Jandlord served notice of enhancement 
in Chyet 1269. The ryot immediately 
afterwards sued to contest that notice. The 
suit proceeded chiefly upon a claim to ex- 
emption from enhancement set up by the 
ryot, on the ground that he had paid rent 
ata uniform rate for a series of years. 


The suit of the ryot was dismissed, and 
the case came finally before the High Court 
in special appeal, and that Court, in afirm- 
ing such dismissal, observed that the ryot 
would notbe debarred in any future suit 
which might be brought by the landlord, 
from showing that he is not in possession 
of a larger quantity of land than that for 
which he has been paying rent. 


This decision was passed in May 1866, 
and in December of the same year, the land- 
lord brought a suit for rent at an enhanced 
rate according to notice. The defendant 
ryot in his „written statement objected that 
the suit was barred by tha rule of@limitation 
contained in Section 32 Act X of 1859. This 
was decreed against him, or it may be that 
the plea was passed over by the Court. 


The ryot appealed to the Zillah Judge, 
and the point, though not taken in his writ- 
ten grounds of appeal, was raised for him 
by his vakeel at the hearing. 

The Zillah Judge appears to have been 
under the impression that it was not com- 
petent to him to entertain the objection, 
because it had not been entered in the me- 
morandum of appeal; nevertheless the 
Judge proceeded to give his opinion on the 
matter, and he also has decided against the 
ryot. 

The defendant now comes before us on 
special appeql, and the question of limitation 
is raised for the third time. : 

It appears to us quite clear that the 
landlord ¿s barred, and that his case does 
eome within the provision contained in the 
latter portion of the.Section above referred 


Baboo Romesh Mitter for Re- 
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_  Baboo Romesh Chunder Mitter occupied 
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the Court Some time in endeavoring to show 
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that the enhancemerft has been confirmed by 
a competent Court. This argument is quite 
untenable, for the enhancement has not been 
confirmed. Not only did the judgment in 
the former suitgo no further than disallow 
the claim to be exempted from enhancement 
on the ground of fixity of payment, but it 
expressly reserved for future decision the 
plen of the ryot that he was not holding 
lands in. excess of those for which he was 
paying rent. P 

Under these circumstances, 1t is quite idle 
to say that the enhancement has been con- 
firmed. This suit, therefore, comes under 
the last part of Section 32, and. limitation 
being relied on by the defendant throughout, 
he must get the benefit of that plea. 

The decision of the Lower Appellate 
Court is reversed, and the plaintiff’s suit is 
dismissed with all costs. 


Rulings. 
$ 





The lOth June 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges, 


Res adjudicata—Review—New trial. 
Case No. 2732 of 1867. 


Special Appeal from a decision passed by 
the 2nd Principal Sudder Ameen of 
the 24 Pregunnahs, dated the 27th June 
1867, reversing a decision passed by the 
Sudder Ameen of that District, dated 
the 14th October 1864. -> 


Luleeé Mohun Roy Chowdhry and others 
( Defendants ) Appellants, 


VErSUS 
Sowtra Beebee (Plaintiff) Respondent. 
Baboo Hem Chunder Banerjee for Appellants. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Respondent. 

When once a Civil Court has passed a final decision 
between the parties, it loses jurisdiction over the suit, 
except for the purposes of executing the decree; and it 
cannot hold a new trial of the same, unless, for some 
reason within the Procedure Act, the first trial appears 
to have been unfair between the parties. 

Phear, J.—It is not necessary that wa 
should go into the matter of the special appel- 
lant’s objection, but we think it right to say 
that if, as appears to have been the case, there 
was no new matter brought before the- Prin- 
cipal Sudder Ameen at the hearing of the 
review, which the petitioner in review could 
not with reasonable diligence have obtained, 
brought forward, or urged at the time of the 
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original hearing,’ or sonfe other like cause The 10th June 1868, 
affecting the administration of substantial Prest 
justice between the parties, the review ought f i 
not to have been entertained, even had the The Hon'ble L. 8. i and F. A. Glover, 


application for review been preferred within 
the limited time of 90 days. When oncea 
Civil Court has passed a final decision be- 
tween the parties, it loses jurisdiction over 
the suit, except for the purposes of executing 
the decree ; and it cannot hold anew trial of 
the same unless, far some reason within the 
Procedure Act, the first trial appears to have 
been unfair between the parties.. We reverse 
the decree of the Principal Sudder Ameen 
made on review, and confirm the decree which 
he made on the original hearing on appeal 
on the 20th of April 1864. The special ap- 
pellant must have his costs in this Court, and 
also his costs in the Lower Court on review. 





The 10th June 1868. 
Present : 


The Hon’ble J. B, Phear and C. Hobhouse, 
Judges. 


Deputy Collector's Court—Court of 

. Justice—Section 237 Act VIII, 
1859, 

Lowazima Appeal from an order passed 
by the Judge of Burdwan, dated the 8th 
June 1868. ° 


Messrs. John Cowie and J. W. Mirfield, 
Trustees of the Land Mortgage Bank of 
India, Limited, Appellants, 


VETSUS 


Mr. Barbara Owen John Elias 
Respondent, 


Baboo Ashootosh Dhur for Appellants. 
No one for Respondent. 
The Court of a Deputy Collector is a Court of justice 
within the meaning of Section 237 Act VIII of 1859. 
Phear, J.—No‘sufficient ground has been 
shown to us for interfering with the Judge’s 
order. The Judge states that the Deputy 
Collector has already determined the ques- 
-tion of priority of claim to the surplus 
monies in his Court against the present 
petitioner, and weare of opinion that the 
Court of the Deputy Collector'is a Court of 
justice within the meaning of Section 237 of 
‘Act VIII of 1859. This being so, the right 
to the monies in question has been finally 
decided against the present petitioner, and 
the Judge was right in withdrawing his or- 
der of attachment, dated 4th June. 


We reject this petition. 


summarily rejected by the Judd, who says 


Local investigation—Examination of 
witnesses by Civil Ameen— Sec- 
tion 73 Act X of 1359 and Section 
180 Code of Civil Proceduréd,.— 


Case No. 2976 of 1867 under Act X of 1859 


Specinl Appeal from a decision passed by 
Judge of Beerbhoom, dated the 28th 

| August 1867, reversing a decision passed 

_ by the Deputy Collector of that District, 
dated the 29th May 1867. 


Gour Chunder Roy (Plaintif) Appellant, 
. versus 
‘Rash Beharee Dutt (Defendant) Respondent. 
Baboo Ashootush Chatterjee for Appellant. 


Baboo Umbica Churn for 
; Respondent. 

Section 180 Code of Civil Procedure, as applied to 
cases under Act X, by Section 73 of the latter law, allows 
the widest discretion to Courts of first instance with 
regard to making local investigations; and a Deputy 
Collector was held to have done what the law altowed 
him, in deputing a Civil Ameen to examine witnesses in 
a suit for enhancement of rent, 

Jackson J,—THeE decision of ‘the Lower 
Appellate Court in this case is erroneous, 
but the plaintiff's suit must fail upon a 
ground quite distinct from that assigned by 
the Judg§ or indeed raised by the special 
respondent. 


If the case had been that of an ordinary 
suit for enhancement, we should have felt 
bound to remand the case to the Lower 
Appellate Court, because the evidence, 
which was we think quite regularly pro- 
duced in the Collector’s Court, aud which, if 
believed, was quite sufficient to support a 
decree for enhancement, has been set aside 
by the Judge on grounds wholly untenable. 


The plaintiff sought to enhance on the 
ground that the defendant held lands of the 
“description specified at rates lower than those 
paid by ryots of a similar description for 
similar lands in the neighbourhood. 

Iu order to inquire what was the descrip- 
tion of the land, aud what the rates were 
which were puid in the neighbourhood by 
ryots of a similar description for® similar 
lands, the Deputy Collector deputed an 
Ameen to make a local enquiry, The 
Ameen held an investigation, took the evi- 
dence, and made a repoyt of his proceedings. 
That report and flat evidence have been 
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The llthedJune 1868. 
Present ; 
The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Minor’s right of action—Section 11 
Act XIV. 1359. 


Case No. 2294 of 1867. 

Special Appeal froma decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 14th June 1867, affirming 
a decision passed by the Deputy Commis- 
sioner of that District, dated the TIA 
December 1866. 


Sree Pershad (Plaintiff) Appellant, 
versus 


Rajgooroo Treeumbukuath Deo and others 
(Defendants) Respondents. 


Baboo Poorno Chunder Shome for 








that to depute an Ameen in such cases is 
not warrante® by law. He observes, “ to 
‘‘ depitean Ameen to examive witnesses re- 
‘“ lative to enhancement sought under Clause 
‘1 of Section 17 is to adopt a course of pro- 
“& cedure not authorized by law ; when facts 
< gan be elicited by evidence, that evidence 
“ should ke heard by the Court itself, and 
“ not by an Ameen.” 


And the Judge referring to this alleged 
irregularity on the part of the Deputy 
Collector, has called upon him, through 
the Collector of the district, to snccount 
for his conduct. Now, it is quite clear that 
Section 180 of the Code of Civil Procedure, 
(which is extended to cases under Act X by 
Section 73 of that Act,) allows the widest 
discretion to Courts of first instance with 
regard to making local investigations in suits 
on judicial proceedings, 















We think that in many suits of this Appellant. 
description, local enquiry is a very con- Baboo Romesh Chunder Mitter for 
venient mode of ascertaining the truth of Respondents. 


the case. Whether it is so or not, the 
Court has full discretion in the matter, and 
it was not proper for the Lower Appellate 
Court to censure the Deputy Collector for 
doing that which the law allows him to do, 
and to call upon him for an explanation of 
his conduct. 


It is contended for the respondent that 
the Judge has found as to theematter of 
rates, and that this Court could not inter- 
fere in special appeal with such finding. But 
consideriug that the Judge has set aside the 
Ameen’s report, and declares that the evi- 
dence is not sufficient for the reasons given, 
we should have felt it our duty to remand 
the case for a fresh finding upon that report 
and upou that evidence, giving our reasons 
for disturbing the Judge’s judgment. 


By Section 11 Act XIV. 1859, a person who is under 
legal disability when his right. of action accrues, has 
not a shorter period allowed him for suing than other 
parties; but has in addition three years ‘rom date of 
attaining majority, 

Jackson, J.—In this case there is manifest- 
ly an oversight on the part of the Lower 
Appellate Court, which has held the plaintilf 
to be barred by limitation in consequence of 
his having failed to bring his suit within three 
years of the date on which he attained his 
majority. ‘The suit was one to obtain posses- 
sion of half the village of Duttoah, and was, 
therefore, one for immoveable property. The 
period of limitation for such suits is 12 years. 


Section 11 of Act XIV of 1859 says:— 
“Tf at the time wheu the rightto bring an 
“action first accrues, the person to whom 
“ the right accrues is under a legal disabili- 
“ty, the action may be brought by such 
“person or his representative within the 
“same time after the disability shall have 
‘ceased us would, otherwise liave been 
“ allowed from the time when the cause of 
“ action accrued, unless such time shall ex- 
“ceed the period of three years, in which 
‘ease the suit shall be commenced within 
“three years from the time when the dis- 


But the truth is, that we must dispose of 
the case on other grounds, 


The plaintiff, instend of proceeding in the 
regulae way by notice in a suit to enhance, 
has thought proper to sue for a kubooleut at 
an enhanced rate ; and by a recent ruling of 
a full Bench of this Court, it has been Inid 
down that when a plaintiff brings a suit of 
this description, unless he can succeed in 


showing, that he is entitled to the specific] & ability ceased,” 
rent mentioned in the kubooleut, his suit 


It is, therefore, clear that a person who was 
under legal disability when his right accrued, 
has not a shorter period allowed him for suing 
than other parties. On the other hand, he 
has, in addition, three years from date of At- 
tainiug majority, ‘This suit was commenced . 


must fail. 0 


For*this reason the present suit ought to 
have been dismissed in the Court below, and 
for the same reason the Special appeal is now 
dismissed with costs, 


Civil 
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within the twelve years, and is, therefore, 
` clearly within the time prescribed by the Law 
of Limitation. The decisions of the Tower 
Appellate Court and of the Court of first 
instance are set aside, and the case remanded 
for trial. The costs of these proceedings 
are to be costs in the cause. 
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The 11th June 1868. 
Present: 
The Hon'ble F. B. Kemp and E. Jackson 
Judges. 


Contributors to a loan—Shares in 
_ amount recovered. 


Case No. 2980 of 1867. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 
22nd August 1867, affirming a decision 
passed by the Principal Sudder dmeen 
of that District, dated the 22nd October 
1866. 


Radha Churn Dey and others (Plaintiffs) 
Appellants, 


+4 


Muddun 


VETSUS 


Paul (Defendant) Qe- 
spondent. 


Baboos Rash Beharee Ghose and Umbica 
Churn Banerjee for Appellants. 


Baboos Mohinee Mohun Roy and Kishen 

Dyal Roy for Respondent, 

If A and B contribute in shares to lend money to C 
in B's name, ani B recovers some of it, A is entitled 
to a share of what is recovered, whether C knows he 
had joined in the transaction or not; and B in suing 
must be held to be suing for all the lenders, and what he 
realizes belongs to both. 


Jackson, J.—We think that the Judge 
has decided on au erroneous line of argu- 


Mohun 


The plaintiff alleged that his father lad 
joined the defendants father in giving a 
loan to certain third parties some thirty 
years ago; that the bond was drawn outin 
defendunt’s name only ; and that the defend- 
ant has latterly realized a portion of this 
loan by suit and execution of decree in the 
Civil Court, but will not give the plaintiff 
any share of the money he has realized. 
Plaintiff, therefore, sues to obtain a share in 
proportion to the amount his father lent. 


The firss Court disbélieved the joint- 
character of the transaction, and held the 
suit barred by limitation. The Judge, on 
appeal, rejected the plea of limitation, but 
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dismissed the suit because it was not shewn 
that defendant brought hisesuit as agent 
for plaintiff, or that the borrower knew that 
the plaintiff leut a share of the money. 


We think these facts are immaterigl. If 
plaintiff and defendant contributed in shares 


‘| to lend a third person money in defeudant’s 


name, and defendant has recovered some of 
it, plaintiff is entitled toa share ‘of it, whe- 
ther the third party knew he had joined -in the 
transaction or not, and the defendant in 
suing must, under such circumstances, ba 
held to be suing for all the leuders, and what 
hé realizes will belong to both. 


The Judge’s decision is reversed. Thea 
cuse is remanded in order thata clear deci- 


sion may be recorded on the evidenco, 


whether the plaintiffs allegation of the joint 
lonn is true aud correct, and what amount 
he is entitled to recover. Plaintiff must 
prove not only tke fact of the original loan, 
but also what he had received and what 


remains due to him, and whether, looking to 


all such facts, he is entitled to a share of 
what has been recovered. 


The llth June 1868. 


Present : 
The Hon’ble H. V. Bayley and A. Q. 
è Macpherson, Judges. . 


Multifariousness — Legitimacy 
under Mahomedan Law. 


Case No. 262 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Gya, 
dated the 10th June 1867. 


Nujmooddeen Ahmed (one of the Defend- 
auts) Appellant, 


VETSUS 


Beebee Zuhoorun and others (Plaintiffs) and 
others (Defendants) J@espondents. 


The Advocate- General and Messrs. G. and 
C. Gregory for Appellant. 


Messrs. A. T. T. Peterson, Re. T. Allan, 
and R. E. Twidale tor Respondents. 


In a case in which several causes of action had been 


joined together, which should not have peen included 


in one plaint, the High Court in appeal declined to dis- 
miss the suit on that account, as it had been fully iried 
below, and there would be uo object now in dismiss- 


ing it. 
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According to Mahomedan Law the acknowledgment 
of the father renders the son a legitimate son and heir, 
whether the mothe? was or wes not lawfully married to 
the father. 

Macpherson, J.—Tuts is a suit brought 
by the plaintiffs Zohrun and Begum, two of 
the widows of the late Syud Khoorshed 
Ali. There is a third plaintiff, Zuhoorun, 
who is alleged to have a share in whatever 
the other plaintiffs may be found to be 
entitled to. 


The object of the suit is three-fold— 


1st—To have it declared that the de- 
fendant, Nujmooddeen Ahmed, is nota 
‘son of Koorshed Ali, and that the plaintiffs, 
Zohrun and Begum, together with the de- 
fendant Tyebun, who is another widow, and 
the defendant Usmut, who is a sister of 
Koorshed Ali, are his only heiresses and 
representatives, and as such entitled to take 
his whole estate. 


2nd.— To have it deelared that a certain 
mokurruree lease, a ticca lease, and certain 
properties standing in tho name of the de- 
fendant Nujmooddeer, belonged rot to 
Nujmooddeen alone, but to the estate of 
Koorshed Ali; and 


3rd.—To have it declared that the 
plaintiff Zohrun is entitled to a dowry of 
40,000 rupees and one goldmohur, and the 
plaintiff Begum to a dowry of 14,000 rupees 
and one goldmohur, payable to them out of 
‘Koorshed Als estate,—as moow jul- or 
deferred dower. 

The general case for the defendant 
Nujmooddeen is, that he is the only son and 
priacipal heir of Koorshed Ali; that the 
mokurruree lease in question was granted to 
him, Nujmooddeen, for his own use and 
benefit by Koorshed Ali; that the ticen 
lease and other properties referred to in the 
plaint were acquired by Nujmooddeen with 
his own funds, and never belonged to 
‘Koorshed Ali; that the statements as to 
dower contained in the plaint are untrue, 
the dower of Zohrun and Begum having been 
only 500 dirhems each ; and that this dower, 
such as it was, was relinquished by them to 
Koorshed Ali before he died. 

The defendants Tyebun and Usmut sub- 
stantially admit,and support the plaintiffs’ 
case. 

The lower Court has given a decree in 
favor of the plaintiffs, finding against the 
defendant Nujmooddeen on all contested 
points, sav6 as to the ticca lease and certain 
property which is found to have been 
acquired by Nujmooddeet with his own 
funds. 6 m 

o i 
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When the appeal ecame on for hearing, 
the first objection taken by the Advocate- ` 
General, who appeared for the appellant, 
Nujmooddeen, was, that the suifis multi- 
farious, and should, therefore, be dismissed. 
While of opinion that the several causes of, 
action which have been joined together im 
this suit, should not have been all included 
in one plaint, we declined to dismiss the suit 
on that account, the case having in fact 
been fully tried below upon all the questions 
in issue between the parties, aud there being, 
therefore, no object now to be gained by 
dismissing the suit and making thein go 
through the whole case again in a different 
form. But we directed that the appeal 
upon each separate cause of action should 
be argued separately, that is to say, that 
we should hear Counsel first upon the issue 
as to whether Nujmooddeen is or is not 
according to Mahomedan Law the only son 
and heir of Koorshed Ali; then upon the 
issue as to the right to the mokurruree lease 
and to the ticca lease and other property 
standing in the name of Nujmooddeen ; and 
finally upon the issue as to the dower 
of rupees 40,000 claimed by the plaintiff 
Zohrun, and the dower of rupees 14,000 
claimed by Begum. 


The appeal having been argued in the 
manner indicated, we shall dispose of each 
issue separately. 


It appears to us that the appellant Nuj- 
mooddeen, has proved that be is the only son 
and an heir, according to Mahomedan Law, of 
Koorshed Ali. The evidence shows that 
Nujmooddeen is the son of Koorshed Ali by 
Shurf, a dancing girl of loose character ; that 
Koorshed Ali, subsequently to the birth of 
Nujmooddeen, constantly visited and some- 


| times lived with Shurf, although he never 


lived regularly with her as a man usually 
lives with a woman who is his wife, and 
never called her or represented her to be his 
wife; that after Nujmooddeen’s birth, Shurf 
continued to be a dancing girl, but lived in 
a house built for her by Koorshed Ali ; that 
Nujmooddeen was from a very early age 
(four or five years of age) taken of entirely by 
Koorshed Ali, with whom he from that time 
always lived, and who educated him and 
called him his son, and always treated him 
as his son, and gave him in marriage as such ; 
and that Koorshed Ali frequently, both 
verbally and in writing, acknowledged 
Nujmooddeen to be his son, and in fact be- 
lieved and died in the belief that he was his 
SON. 
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Under such ciroumsénnces, Nujmooddeen 
‘was, according to Mahomedan Law, the 
legitimate son of Koorshed Ali: for (as was 
decided in the case of Oomda Beebee 
versus Jonab Ali, 3 Weekly Reporter, 
page 182) the acknowledgment of the father 
renders the son a legitimate child and 
lieir unless it is impossible for the son (by 
acknowledgment) to have been really the 
son. 


That Nujmooddeen was acknowleged by 
Koorshed Ali to be his son, and treated in- 
variably as such, is, we think, proved by the 
witnesses called by the plaintiffs themselves, 
independently of all the evidence to the 
same effect given on bebalf of the defendant. 
The Lower Court seems to have taken 
substantially the same view of the facts as 
we take. But the Principal Sudder Ameen 


was wrong in the issue he fixed, and in the 
view he took of the point of Mahomedan 
Law involved. : 
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“The issue fixed by him was whether 
Nujmooddeen was a son born of the loins of 
Koorshed Ali, by a woman lawfully married 
to him : and throughout his judgment, it is 
evident that the Principal Sudder Ameen 
considered that Nujmooddeen could not be a 
legitimate son and heir of Koorshed Ali, 
unless his mother had been lawfully married 
to Koorshed Ali. It is for that reason only 
that he considered that, although Noj- 
mooddeen had been brought up and ac- 


knowledged as his son by Koorshed Ali, he |. 


could not by Mahomedan Law be looked upon 
as a legitimate son. ‘There is no doubt the 
Principal Sudder Ameen is quite wrong in 
this, and that as it is quite possible, not to 
say most probable, that Koorshed. Ali was 
in fact Nujmooddeen’s father, his- 
knowledging him to be his son as he did, 
makes him his legitimate son and an heir, 
whether the mother was or was not lawfully 
married to Koorshed Ali ;—(see Baillie’s Ma- 
homedan Law, pp. 404, 405, and 411 ; Oomda 
Beebee’s case, 3 Weekly Reporter, 132 ; and 
the case of Ashruffoodowlah in the Privy 
Council, ‘7 Weekly Reporter, 
Council, 1). 


ac- 


Privy 
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The 11th June 1868. 
Present: œ” 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Suit for declaratory decree—Section 
15 Act VIII. 1859. 


Case No. 3022 of 1867. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 12th 
August 1867, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 15th April 1867. 


Oomur’Sulima Bibee and another (two of 
the Defendants) Appellants, 


2 VETSUS 
Luckhee Prer Dabee (Plaintif) Respondent. 


Mr. C. Gregory and Raboo Kishen Succa 
Mookerjee for Appellants. 


Baboos Sreenath Dass and Ashootosh Chat- 
terjee for Respondent, 

Suits by the guardian ofa minor having a farming 
lease which had nine years to run, to obtain a declaratory 
decree that certain pottahs put forth by defendants to 
protect themselves from enhancement of rent, were 
spurious and calculated to injure the future interests of 
the minor, were held to be premature, and could not lie 
under Section 15 Act VIII. 1859. 

Kemp, J.—Tuersn are three special 
appeals, and it is admitted that one decision 
governs the three appeals. 


.Thegsuits were to obtain a declaratory, 
decree that certain pottahs put forth by the 
defendants were forged and calculated to 
injure the future interests of the minor 
whom the plaintiff as guardian represents 
in these suits. 


It is admitted that the plaintiffs estate is 
a farming lease, and that the term of that 
lease has yet nine years to run. In the 
suits which the plaintifi’s lessor brought to 
enhance the rent of the defendants’ tenure, 
the defendants pleaded an istmuraree mokur- 
ruree holding, and filed their pottahs to sup- 
port their claim to protection from enhance- 
ment. Itis said that the plaintiff's lessor 
in collusion with the defendants admitted 
the pottahs and allowed his suits for en- 
hancement to be compromised. 


Both the Lower Courts have pronounced 
the pottahs to be spurious. 


In special appeal it is contended that the 
plaintiff’s suit is premature, and that it will 
not lie under the provisions of ,Section 15 
Act VIII. 1859, , 


We think this contentiqn is good.. The 
plaintiff is not injured in heg rights, nor is 
e e e P 
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the minor injured by these pottahs being put 
forward by the defendants. The plaintiff, as 
guardian of the minor, or the minor, if he is 
of age wheu the lease terminates, will be at 
liberty to sue the defendants for enhance- 
ment, and in a snit of that description the 
whole question, viz., the right to enhance and 
the bona fides of the pottahs, can be tried. 


We reverse the decision of the Lower 
Appellate Court, and decree this appeal with 
costs and interest. ... 


The 11th June 1868. 
Present : 


The Hon’ble J. B. Phear and O. Hobhouse, 
Judges. 


Land taken for public purposes—Par- 
ty in possession—Onus probandi, 


Case No. 2852 of 1867. 


Special Appeal from a decision passed 
by the Judge of the 24 Pergunnahs, 
dated the \7th August 1867, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 23rd 
February 1867. 


Chundee Churn Chatterjee (one of the 
Defendants) Appellant, 


VETSUE 


- Bidoo Budden Banerjee (Plaintéf) 
Respondent. 


Baboo Debendro Narain Bose for 
Appellant, 


Baboos Unnoda Pershad Banerjee and 
Kalee Prosunno Dutt for Respondent. 


When the Railway Company takes land for public 
purposes, the party in possession at the time is primd 
facie entitled to the money paid for it until soma one else 
establishes a prior claim. 

Phear, J.—We see no objection in law to 
the judgment of the Lower Appellate Court. 
That Court found upon the evidence before 
it that the plaintiff was in possession of the 
land at the time that the Railway Company 
took it for public purposes, and also negatived 
the allegation of the appealing defendant that 
he was in possession at that time. If the 
plaintiff was in possession of the land at the 
time it was taken, he was prima facie entitled 
to the monty which was paid for it by the 
Railway Company, until some one else shcewed 
that he hada prior claim. In the present suit, 
the contest fs between the plaintiff and the de- 
fendant upon this point, and\the onus lay upon 
the defendant to show that he was entitled 
to the money paéd for the land in preference 

e ° g e 
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joyment of it. 


to the person, namelyethe plaintiff, whom the 

Court found to be in the possession and en- ` 
The Lower Appellate Court 
has distinctly found also on the evidence 
before if that the defendant has not made 
out the title which he sets up to the property, 
and we think that on those two findings of 
fact it remained only for the Judge to give a 
decree in favor of the plaintiff. This the 
Judge has done, and none of the written 
grounds of special appeal have been made out, 
80 as to afford reason for interfering with the 
judgment of the Lower Appellate Court. We 
dismiss the appeal with costs. ) 


The 11th June 1868. 
Present 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Survey award—Limitation. 


Case No. 2290 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 27th June 
1867, reversing a decision passed by the 
Officiating Principal Sudder Ameen of 
that District, dated the 19th March 1867. 


Toolsee Ram Doss and others (Plaintiffs) 
Appellants, 
versus 
Mahomed Afzul alias Mahomed Mirza and 
others (Defendants) Respondents. 
Baboo Gopal Lall Mitter for Appellants. 
Baboos Kishen Kishore Ghose and Debendro 
Narain Bose for Respondents. 


Where a survey award relates to land belonging ‘to 
parties whose rights and interests are distinct and 


Separate, and one of the parties appeals against the 


award, limitation runs against the other party, not from 
the date of such appeal, but from the date of the sur- 


vey award, ` 


Jackson, J.—Tais is a suit to set aside 
a survey award, and obtain a declaration of 
right, that is, coufirmation of possession, 
in the land comprised in that award. It 
appears that the land affected by the award 
belonged to a variety of parties, one of 
whom was Kisto Chunder, another Byragee 
Doss, and there were other parties who 
were his co-parceners. Kisto Chunder, one 
of those who were affected, appealed against 
the survey award, but Byragee Doss did 
not so appeal. The present suit, however, 
ig on the part of Byragee Doss. and his 
co-sharers. The Lower Appellate Court 
has held that the suit is barred, because it 
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‘+ was not brought within three years of the 


date of the final award against them. They 
maintain that the suit having been brought 
within three years of the decision on the 
appeal of Kisto Chunder Doss, it is not 
barred by the Law of Limitation. It appears 
to us, however, that they are not entitled 


to the benefit of Kisto Chunder’s appeal.. 


His rights and those of the present yaaa 


were distinct and separate. * $ 
i y * +o * ie 


The llth June 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Jurisdiction—Suit against a zemindar 
and others—Plaint disclosing no 
cause of action. 


Case No. 2854 of 1867 under Act X of 1859. 


Special Appeal froma decision passed by 
the Officiating Additional Judge of Nud- 
dea, dated the 28th August 1867, affirm- 
ing a decision passed by the Assistant 
Collector of that Distriet, dated the 20th 
May 1867. 


Sreekant Roy Chowdhry (Defendant) 
Appellant, 


VETSUS 


Kitabooddeen Sirdar and others (Plaintiffs) 
Respondents. 


Baboo Anund Chunder Ghossal for Appel- 
lant. 


Baboo Motee Lail Mookerjee for Respond- 
ents. 

A plaintiff claiming to be reinstated in the occupation 

of lands under Seetion 6 Act X. 1859, and desirous of join- 

ing others with the zemindar and obtain his remedy 


against them jointly, must bring his suit in the Civil 
Court. 


Where a plaint discloses no cause of action so far as 
regards one of the plaintiffs in a case, no decree can be 
passed in favor of that plaintiff. 

_Phear, J.—IT seems to us that this action 
has been entirely misconceived. Nominally, 
there are two plaintiffs, Kitabooddeen Sirdar 
and Chowdhry Bewa, and the suit is brought 
by them against the zemindar and two other 
defendants, claiming fo be reinstated in the 
occupation of certain lands under the pro- 
visions of Clause 6 Section 23 Act X of 
1869. Now Kitabooddeen Sirdar alone states 
the cause of action. He says that he has 
been the occupier of the lands, and so on, 
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Nothing is said as to the magner in which 
Chowdhry Bewa is interested in the suit. 
Kitabooddeen Sirdar alone verifies the plaint. 
Chowdhry Bewa only. put her namo to it. 
Again, it isclear that if the suit is founded 
upon a good cause of action under Clause 6 
Section 23, it has been wrongly brought in 
the Court of the Collector as aginst all the 
defendants excepting the zemindar. If the 
plaintiffs desire to sue all the defendants 
together, and to obtain a remedy against thein 


jointly, they ought to have sued in the Civil 


Court, and upon this point we need only 
refer to the cases reported in Volume ITI, 
Weekly Reporter, page 8, and Volume VI, 
Weekly Reporter, Act X Rulings, page 19, 
for authority. 

Irrespective, therefore, of the merits of 
the case, it seems to us clear that the Courts 
below have been wrong in giving a decree 
against all the defendants: but we think 
that there is still greater infirmity in the 
decisions of these Courts due to a circum- 
stance which we have already mentioned, 
namely, that one of the plaintiffs only has 
set up a cause of action, while the decree 
which has been given has, curiously enough, 
severed the plaintiffs, and been pronounced 
in favor of the second plaintiff alone, on whose 
part no cause of action at all was alleged. 
Objection on the score of misjoinder, or 
rather @o the ground that the plaint disclosed 
no cause of action so far as regards the second 
plaintiff, was made in the Court of first 
instance. It was repeated in the Lower 
Appellate Court, and agnin it has been urged 
before us. Yn our opinion, it ought to be 
allowed to prevail. We think we should not 
be right in permitting a decree to be passed 
in favor of the second plaintiff on a plaint 
like this, after the defendant has done all 
that really lay in his power to avail himself 
of this substantial weakness, if we may so 
say, in his opponent’s case, and had rightly 
pointed out at the earliest possible moment 
that she exhibited no cause of suit against 
him. We think that on this ground the 
plaintiff’s suit ought to be dismissed. There- 
fore, the appeal should be decreed, and the 
decrees of both the Lower Courts reversed, 
The special appellant will have his costs in 
all the Courts. ° 


It appears to me that this case affords an 
instance of great remissness on thé part of the 
Deputy Collector, He ouzht not to have 
allowed a plaint Jo be filed by two joint 
plaintiffs, which not only did not disclose a 
community of interest between @hem in regard 
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to the subject Gf suit, but actually showed, 
if the statements made in it were accepted, 
that one of. the plaintiffs had no right to sue 
at all. And we must add that it is matter of 
surprise to us that the Judge should have 
omitted to take -notice ofthis very serious 
error. e i 


The llth June 1868, 
Present: 


Tho Hon'ble J. B. Phear and ©. Hobhouse, 
Judges, 


Documents not objected to in Lower 
Courts—S pecial appeal. 


Case No. 1790 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Additional Judge 
Nuddea, dated the Tih June 1867, modi- 
Sying a decision passed by the Deputy 
Collector of Chooadangah, dated the 
26th July 1866. 


Godayi Joardar (Defendant) Appellant, 
| VErSUS ° 
Mr. G. Mears (Plaintiff) Respondent. 
Baboo Mohinee Mohun Roy for Appellant. 


Mr, R. T. Allan and Baboo Bhowannee 
Churn Dutt for Respondent. 


In a suit for enhancement of rent, where a plea ad- 
vanced under Section 4 Act X., 1859 was set aside hy 
the evidence of certain jumma wasil bakea and other pa- 
pers which defendant did not object toin" the Lower 
Courts, it was held that be could not be allowed to 
object to them in special appeal, 
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payable by the defendant in respect to the’ — 


lands held by him, such as to deprive him 
of the benefit of the presumption under Sec- 


tion 4, and on this ground the Lower Ap- 


pellate has given a decision in favor of the | 


plaintiff, 
It is now objected on apecial eppen! that 


neither the papers of J204, nor the papers 
of 1220, ate any evidence against the defend- 


aut tn this suit. Without expressing any 
opinion as to the value of these papers, or 
their admissibility as evidence had they 
been objected to at the proper time, we are 
of opinion that it is now too late for the 
special appellants to raise this objection. 
The Court of first instance took the some 
view of the matter of litigation as the Lower 
Appellate Court afterwards took, and it ex- 
pressly discussed the evidence afforded by 
both these two sets of papers. It did more 
even than this, for during the pendency of 
the trial the Court of first instanee poiuted 
out to the defendant the difficulty which the 
papers of $204 put in his way, and gave 
him the papers themselves to look over, ask- 
ing him to give what explanation it might 
occur to him to give of the entries or rather 
the absence of.entries in those papers. Et 
further aiforded him a week’s time for this 
purpose. The defendant did not then make 
any objection on the score that these papers 
were no evidence against him, but on the 
contrary he accepted the challenge, so to 
fo speak, and at the end of the week admit- 
ted himself unable to give the explanation 
required, making no sort of -objection to 
the use of these papers against him. After 
this, on appeal to the Lower Appellate 
Court brought by himself, hé again made no 


i objeetion to the admissibility of either of 
! these classes of papers as evidence against 


him, nnd in that Court, as well as in the 


| first Court, the contest seems to have been 


founded mainly upon them. The judgment 


Phear, J.—Tuis is a snit for arrenrs of | of the Lower Appellate Court goes in con- 


rent atan enhanced rate. The Lower Appel- 
Jate Court has expressed its opinion that 
the defendant would have been protected 
from enhancement upon the presumption 
_ directed to be made in certain cases accord- 
ing to the terms of Section 4 Act X of 
1859, had it not been for the evidence to 
the contrary of such presumption afforded 
by certgin so-called jumma wassil bakee 
. papers of 1204, and certain other partition 
papers of the zemindar, dated in 1220. But 
| on the evidencé afforded by these two sets of 
N opaets: the Court has come to the conclusion 
> that there Las beeu a variation in the rent 
b 


siderable detail into the contents of these 
papers, and itis clear that they had been 
matter of argument in the trial of the ap- 
peal before it. Under these circumstances, 
we think that whatever may be the merit, 
as matter of law, of the objection which 
is now taken by the advocate of the special 
appellant, we ought not now to give him the 
opportunity of ebjecting to the Judgment 
of the Lower Appellate Court on the ground 
that it had taken this evidence into its con- 
sideration. For this reason, and for this 
reason only, we think that the special ap- 


‘peal must be dismissed with costs, 


Civil 
. P 
The lith Jwne 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 
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Survey award—Limitation—Clause 6 
Section 1 Act XIV. 1859. 


Case No. 2287 of 1867. 


Special Appeal froma decision passed by 
the Judge of Sylhet, dated the 1st August 
1867, reversing a decision passed by the 
Officiating Principal Sudder Ameen of 
that District, dated the 19th March 1867. 


‘Kishen Chunder Dass and others (Plaintiffs) 
Appellants, 


versus 


Mahomed Afzul alias Mahomed Mirza and 
others (Defendants) Respondents. 


Baboos Gopal Lall Mitter and Chunder 
Madhub Ghose for Appellants. 


Baboos Juggodanund Mookerjee, Sreenath 

Doss, and Debexdro Narain Bose for 
. Respondents. 

Where an award by a Survey vate ty Collector, con- 
firmed by the Superintendent of Survey, is appealed 
successively to the Commissioner and the Board of Re- 
venue, both of whom decline to go into the merits of the 
case, a suit to contest the justice of the award and 
obtain a declaration of title may be brought within three 
years, (Clause 6 Section tf Act XIV. 1859), from the 
date, not of the Deputy Collector's award, but of the 
order of the Board of Revenue. 

Jackson, J.—THE question raised before 
us is whether, in a case of award by a survey 
Deputy Collector, and confirmed by the 
Superintendent of Survey, an appeal having 
been made successively to the Commissioner 
and Board of Revenue, both of whom declined 
to go into the merits of the case, whether 
under such circumstances the three years 
within which a suit may be brought to get 
rid of the award, is to be caleulated from 
the date of the survey officer’s award, 
or that of the final decision. The Judge 
has held that because the Commissioner and 
the Board of Revenue had summarily thrown 
out the appeal, the only real award was that 
made by the gurvey officer, and that the 
plaintiff was, therefore, bound to sue within 
three years from the date of that award. 


On this point, the special respondent has 
not addressed any arguments to the Court, 
and has left the question in our hands. We 
think that there can be no doubt about it. 
This being a suit brought for the purpose 
of contesting the justice of an award made hy 
the survey authorities, and also for the pur- | 
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pose of obtaining a declaration of the title 
of the party concerned, the period of limit- 
ation is to run* for 
three years from date 
of the final award or 
order in the case, ‘There can be no doubt 
whatever that the final order is that of the 
Board of Revenue, The law admits an appeal 
successively from the award of a survey 
officer to his immediate superiors, and to the 
Commissiouer and the Board of Revenue; 
and the fact that the Board summarily dis- 
missed the appeal without entering into the 
merits of the case, does not make it the less 
a final order, Ia our opinion, then, the 
suit being brought within three years from 
the dute of that order, was within time. 


* Clause 6 Section 1 ` 
Act XIV of 1839, 


The 12th June 1868. 
Present: 
The Hon’ble F. B. Kamp and E. Jackson, 
Judges. 


Jurisdiction — Suit by Zemindar 
against Naib or Gomastah—Secr 
tion 24 Act X. 18539. 


Case No. 2923 of 1867. 


Special Appeal from a decision passed hy 
the Judge of Hooghly, dated the 5th 
August 1867, reversing a decision pass- 
ed by gre Sudder Ameen af that District, 
dated the \lth April 1867. 


Kaleenath Ghossal (Plaintiff) Appellant, 


VETSHS 


Chundee Churn Sircar and others (Defend- 
ants) Respondents. 


Baboo Pearee Mohun Mookerjee for 
Appellant. 


Baboo Nil Madhuh Sein for Respondents. 


The suit of a zemindar against a naib or a gomas- 
tah for papers, accounts, and monies collected, is not 
cognizable in the Civil Court but by the Collector. 

Kemp, J.—Tuar ground taken jn this 
special appenl is that the Judge was wroug 
in holding that the suit of the plaintiff, who 
is the special appellant before us, is not cog- 
nizable in the Civil Court. 


It appears that the plaintiff sued Chundee 
Churn Sircar and Mohesh Chundgr Ghossal 
in the Civil Court for papers and accounts, 
as also for certain monies alleged to have 
been collected but not accounted for. 


The Court of fiyat instance laid down four 
issues, one in bar Of fle suit, wiz., whether it 
was cognizable or not by thee Civil Court. 

o 


or? 


52 Civil 


The three issues on the merits involved the 
question of the respective liabilities of the 
two defendants. os 


The Court of first instance held that the 
suit was cognizable. On the merits the 
Court found that the defendant Mohesh 
Chunder had failed to prove that the defend- 
ant Chundée Churn, in his capacity of naib 
of the plaintiff, and during his incumbency 
in such office, had received from him the 
papers, accounts, and monies collected. The 
trusted Ameen appears also to have mis- 
Sudder the genunieness of the acquittance 
filed by Mohesh Chunder, which he alleged 
lke had received from Chundee Churn in his 
capacity of naib. 


The suit was decreed agninst tue de- 
fendant Mohesh Chander alone. On appeal 


‘by Mohesh Chunder, the Judge observed 


XK 


>e 


“ that previous to the institution of the 
“ present suit, plaintiff had instituted pro- 
‘« ceedings in the Collectors Court against 
« the defendant Mohesh Chunder, to recover 
“ the same papers and alleged balance, and 
“ the defendant pleading that he had made 
s over the papers and balance to Chundee 
© Churn, and filing an acquittance to that 
“ effect, the case was dismissed. ‘The plaint- 
“iff has now come into the Civil Court to ob- 
“ tain redress.” “In my opinion,” observes 
the Judge, “this suit is not cognizable by 
‘the Civil Court. It is not den€ed that 


« Mohesh Chander stood in the relationship | 


“of gomastash to the plaintiff, and in 
“that capacity kept the accounts aud re- 
“ ceived the rents of the land in plgintiff’s 
“behalf. Section 24 Act X of 1859 ex- 
“ pressly provides for suits of this descrip- 
“ tion, and states that suits against agents 
employed by zemindars in the manage- 
“ment of land on collections of rent, &c., 
‘shall be cognizable by the Collector and 
& not by any other Court, except in the way 
s of appeal.” 


The Judge for the above reasons held 
that as against the defendant Mohesh Chun- 
der, the only course open to plaintiff, with 
respect to the allegations iu the plaiut was 
to institute proceedinys under Sectoin 24 
Act X of 1859; he did this and failed, and 
he cannotgiow come to the Civil Court for 
redress upon similar grounds. ‘Phe suit of 
the plaintiff was dismissed. 

We are of opinion that the decision of the 
Judge js correct. Tbo plaintiff sued the 
special respoudent Mohedh Chunder in the 
Collector’s Cqurt, on the allegation that he 
evas the nail of the plaintiff's estate. The 
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Collector found -tăiat Mohesh Chunder “ had. . 


“done no act which would place him in the 
“ position of naib.” The Collector further 
found “that the aequittance which the 
‘defendant Mohesh Chunder filed in his 
‘“‘ capacity of gomastah had been duly verified 
“ by witnesses, and that it was clear from the 
“terms of this acquittance that Mohesh 
“ Chunder was agomastah and uot a naib.” 
The liability of Mohesh Chunder as naib 
not being established, he was absolved fiom 
plaintiff's claim. 

The plaintiff now sues the same defendant, 
Mohesh Chunder, in the Civil Court, joining 
Chundee Churn as co-defendant. Such a 
suit is not cognizable by the Civil Court ; 
for whether Mohesh Chunder be a naib ‘or 
a gomastah (as it has been decided by the 
Collector that he served in the latter ca- 
pacity), he must be held to be an < agent?’ 
employed by the plaintiff in the ~ collection 
of rents, and, as such, he has discharged 
himself of all liability by producing the 
acquittance of his superior, the naib Chun- 
dee Churn, which the Collector has substan- 
tially found to be proved. ‘The suit of the 
plaintiff as agaiust Mohesh Chunder, an 
agent, has been properly dismissed as not 
cognizable by the Civil Court, but by the 
Collector, who has already tried and dismiss- 
edit. ‘The plaintiff may or may not have 
his remedy, against Chundee Chura under 
Section 24 Act X of 1859, although he 
did not make hima party to the first suit 
brought by him in the Collectorate. 

We dismiss this special appeal with costs 
and interest. 


`~ 


The 12th June 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Ejectment — Lntervenor— Onus pro- 
: bandi. 


Case No. 2526 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Gya, 
dated the 22ud June 1867, affirming a 
decision passed by the Sudder Moonsiff 

of that District, duted the 8th December 
1869. 


Juggodanund Misser (Plaintiff) Appellant, 


versus 
Hamid Russool and others (Defendants) 
Respondents. 
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Baboo Nil Madhub Sein for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondents. 


Ina suit to recover possession of certain property 
from plaintiff’s vendor (who did not substantially resist 
the claim), a third party, who came (in and claimed 
the property, was made a deferdant. It was held 
that the onus of proofas against the plaintiff lay entirely 
on the intervenor. 


‘Macpherson, J.—Tue plaintiff in this case 
sues to recover possession of certain proper ty 
from Hamid Russool, from whom he alleges 
that he purchased it. 


Hamid Rusgool appeared in the Court of 
first instance, but has not substantially 
resisted the plaintifs claim. But Banee 
Khanum, his mother, has coma forward and 
claimed the property as her own, contending 
that Hamid Russool has no interest in it and 
therefore could not pass any title in it. 


We think it much to be regretted. that 
Banee Khanum was made a defendant in 
this way. The plaintiff sought no relief as 
against Banee Khanum, and could not have 
obtained any decree which would have been 
binding upon her. Coming in as she does, 
her presence greatly complicates the case, 
aud very unnecessarily. Having been ad- 
mitted as n defendant, she must remain there. 
But the fact of her having caused’ herself to 
be introduced as adefendant must not change 
the onus of proof so far as she is concerned, 
aud in our opinion the orus, as against the 
plaintiff, is entirely on her, and not on the 
plaintiff, since the latter has proved his pur- 
chase from Hamid Russvol. 


In special appeal, it is contended that the 
Lower Court has wrongly received a certain 
decree of February 26th, 1863, (which was 
subsequent to the plaintiff's purchase from 
Hamid Russool) as evidence against the 
plaintiff. 


We think this objection good, for as the 
plaintiff was no party to the suit, the decree 
was no evidence against him. 


Then it is contended that the Lower 


Court is wrong in the construction it puts | mo 
| the decree, or within one month after the 


on the terms of the kobalahs, under which , 
Banee Khanum purchased. In them, she is! 
described as ‘mother of the minor” Hamid | 
Russool. We altogether differ from the 





that the use of this designation is the strong- 
est possible evidence that the purchases were 
made by her in her capacity of mother and 
guardian, 


We think there has been a substantial 
error in law in the trial of this case by the 
Lower Appellate Court, and we remand it 
for re-trial with reference to the above 
remarks. In trying it, the Princtpal Sudder 
Ameen will bear in mind that the whole 
onus is on the intervenor Banee Khanum, 
who must prove distinctly that she pur- 
chased for herself, and not in her capacity of 
mother and guardian of Hamid Russool. 


The 12th June 1868. 
Present : 


The Hon’ble G. Loch and F, A. Glover, 
Judges. 


Pre-emption— Conditional decree. 
Case No. 150 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Sylhet, dated the 3isé 
December 1867, affirming an order passed 
by the Moonsiff of that District, dated the 
11th November 1867. 


Syud Ahsan Ali (Judgment-debtor) 
Appellant, 


ad VETSUS 


Sabokee Beebee (Dacree-holder) Respondent. 


Baboos Gopal Lall Mitter and Greesh 
Chunder Ghose for Appellant. 


Moulvie Syud Murhamut Hossein for 
Respondent. 

In decreeing a right of pre-emption, a Civil Court 
has no power to make the decree-holder’s rizht to 
depend on payment of the purchase-money within a 
specified time, 

Glover, Ji—In this case, one Sabokee 
Beebee obtained a decree affirming her right 
of pre-emption to certain lands in possession 
of the defendant, 


The words of the decree were that the 
decree-holder should be entitled to take 
possession of the lands on paying rupees 
200, either within two months of the date of 


judgment on appeal, should the case be 
appenied, š 


The case was appealed, and again decided 


Principal Sudder Ameen in thinking that! in her favor; and one month and eight days 
this does not’show that she was purchasing! after that decision, she tendered the 200 
not on her own behalf, but on behalf merely ' rupees and took out execgtion of her 
of her minor son Hamid Russool. We think | decree. ° : ° J 


, an 


ETa 
Bax. 
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. 


- She was opposed by the judgment-debtor 
on the ground that she had not tendered the 
purchase-money within the time specified in 
the decree, 


Both Lower Courts decided in favor of the 
decree-holder, and the judgment-debtor now 
appeals specially on the same ground as that 
taken below. 


We think that the Judge was right. A 
right of pre-emption once established and 
decreed, cannot be annulled by nou-pay- 
ment of the purchase-money within a time 
specified by-the Court making the decree. 
That Court had no jurisdiction to make such 
an order, or to annul the rule of Mahomedan 
Law, by adding to it a proviso, which might 
have been incapable of execution. 

It is not incumbent on a pre-emptor to 
produce the price at the time of making his 
claim ; and “ even after the decree has been 
pronounced, if he should delay to deliver 
the price after he has been directed to de- 
liver it, his right is not cancelled, and this, 
without any difference of opiniou.” ( Vide 
Baillie’s Mahomedan Law, Chapter IV, page 
489). t 

It appears to us, therefore, that the-de- 
cree-holder was able to enforce her claim at 
any time within the period allowed by law 
for the execution of decrees. 


_ The special appeal is dismissed. with 


The 12th June 1868. 
Present: `~ 
- The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


} 
Third parties in rent-suits—Section 
77 Act X. 1859. 


Case No. 184 of 1867 under Act X of 1859. 


Regular Appeal from a decision passed by 
the Deputy Collector of Backergunge, 
dated the 22nd April 1867. 

Doorga Narain Roy Chowdhry (Plaintiff) 

» Appellant, 


versus 
Kishen Mohun Doss and others (Defendants) 
Respondents. 
Baboo Onoocool Chunder Mookerjee for 
Appellaņt. 


'Baboos Sreenath Doss and Kalee Mohun 
ss for Respondents, 
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The procedure of the Revenue Courts does not admit 
of third parties being introduced into the record, ex- . 
cepting under the circumstances prescribed by Section 77 
Act X. 1859, 


 Phear, J—We think that there has been 
a mis-trial of this case iu the Court below, 
and that it must go back to be re-tried. In 
the first place, the two intervening defend- 
ants never ought to have been placed upon 
the record, because they did not come into 
Court making any claim under Section 77 
Act X of 1859, and the procedure of the 
Revenue Courts dues not admit of third 
parties being introduced into the record, 
excepting under ‘circumstances prescribed by 
that Section. These defendauts must there- 
fore be expunged from the record. This 


having been done, the case must be re-tried. 
* #  # * 8 


The 13th June 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. Hobhouse, 
Judge. i 


Review—Pleaders— High Court. 


Case No. 9 of 1868. 


Application for review of judyment passed 
by the How ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Howble C. Hob- 
house, Judge, on the 18th of February 
1868, in Miscellaneous Appeal No. 848 
of 1866. 


Messrs. Rousseau and another, Decree- 
holders (Appellants) Petitioners, 


VETSUS 
‘Mr. Pinto, Judgment-debtor (Respond- 
ent) Opposite party. 
Mr. W. A. Moutriou and Baboo Chundernath 
Bose for Petitioners. 


Mr. G. C. Pauk for Opposite party. 


Junior pleaders of the High Court should be cautious 
how they certify for a review, when they find that the 
case has been in the hands of members of the Bar 
and pleaders more experienced than they, who, they 
ought to consider, have declined to certify to the 
review. 

Peacoch, C. J —I Never heard an appli- 
cation for a review in which there were less 
grounds for granting it than the present. 
The Court has now been occupied nearly 
four hours upon an application to review a 
jiidgment based upon certificate not of 
either of the learned ‘Counsel who argued 
the case originally, but upon the certificate 


1868.]° Cwvil 


‘of a very young gentleman who has certifi” 


ed to the Court that in his judgment there 
are good grounds for revieving the judg- 
ment. = ss id ™ z i 

This cage has been before the Court on 
several former occasions. It has been argu- 
ed by able Counsel. 
ed much time in considering it, and has 
expressed its reasons fully on two occasions 
why it considered’ that the plaintiff was not 
entitled to possession. 


If either of the learned Counsel who 
argued this case had really believed that 
the Court had formed an erroneous opinion, 
aud that there were grounds for asking the 
Court to review its judgment, knowing 
what I do of both those learned Counsel, L 
‘am quite sure that they would not have 
shrunk from their duty in refusing to certi- 
fy that there were good grounds for review. 
One of those learned Counsel has left the 
country, but the judgment was given in his 
presence, and there were ample time for 
him to certify before he left, if he had 
believed that there were good grounds for 
review. But even if the plaintiff had not 
made up ‘his “mind. to apply fora ‘review 
before that learned gentleman left the 
country, there was the vakeel, learned, able, 
and independent, who now sits beside the 
learned Counsel who has argued «this case, 
and who would doubtless have certified if 
he had believed that the case was a proper 
one for a review. 


Heer, the learned Connsél, Mr. Montriou, 
stated that Buboo Juggodanund Mookerjee, 
the vakeel, had advised that there was a 
good ground for review. 
nund explained that he had told the plaint- 
iff that there were no grounds. 


The Chief Justice continued, 1 thought 
that I was right in what I was saying, and I 
was about to add that I had no doubt that 
. the vakeel on the left of the learned Counsel, 
Baboo Juggodanund Mookerjee, had refused 
to certify, and therefore that the case had been 
carried to the young gentleman on the right 
who knew nothing about it, in order that he 
might give the necessary certificate. This 
is not the first occasion on which I have 
seen a similar course adopted. It frequent- 
ly happens,that when the Counsel who has 
argued the case refused to certify, the case 
is. carried to 9 young and inexperienced 
vekeel, in order that, by his certificate, he 
may give the case a locus standi in the 
Court for a review. This young gentleman 
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The Court has bestow- ° 





Baboo Juggoda- 
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no doubt, is inexperienced, bat that would 


rather be a reason why he should not be 


allowed to practise than that he should give 
the 
public time of the Court to be wasted wheu 
there was no foundation for it. 


But the vakeel has not been satisfiod 
with certifying that there were grounds of 
review by reason of the error of the Court ; 
he has also certified to a ground which casts 
a very serious imputation on the Judical 
Commissioner who tried this case. He says— 
‘‘Your Lordships have adverted to the neg- 
“lect of your petitioners to test the ac- 
“curacy. of Captain Sherer’s conclusions”? 
(Captain Sherer was the Deputy Comiis- 
sioner) “ by examination before the Judi- 
“cial Commissioner, but your petitioners 
“ave in a condition to prove that they were 
“ checked and restrained in their attempt to 
“ cross-examine the Deputy Commissioner, 
“in € most unfair and irregular manner, 
“and to which restraint nlouè itis owing 
“that they did not efficiently avail them- 
“ selves of their lawful opportunity to cross- 
“examine; and your petitioner asserts that 
“the Deputy Commissioner has been per- 
“ fectly misled: he acted according to his 


- belief but erroneously.” 


Not one tittle of evidence, either by affida- 
vit or.otherwise, has been laid before this 
Court in support of that ground for review, 
and how a vakeel could have been induced 
to certify to that effect without any evidence 
or affidavit I am at a loss to understand. 


Having fully detailed the reasons of tho 


‘Court in the judgement which is sought to 


be reviewed, I will not be a party to wasting 
the ‘public time by reiterating the reasous 
upon which the judgment was based, but I 
will merely add that in the plaintiff's own 
plaint which was handed up to me to-day, 
he deseribed the Choonsali Hills as being 


the eastern boundary of his grant. * © 
eR # * * % * 
* žo * x x # # 


I am always most anxious, when I commit 
a mistake, to be set right; and if I believed 
that in the preseut case I hag fallen into an 
error, I should not have been ashamed to 
admit it, but I should have agre@ entirely 
with Lord Hardwicke, who stated that ‘he 
“ always considered it to bea greater reproach 
“to a Judge to continue in error than to re- 
“tract it.’ The ‘argument which I have 
heard to-day has failed to convince me ‘that 
I came to an erroneous concbusion on the 
first occasion. P know that I gave tle cas 
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all the care and all the attention which were 
in my power, and in delivering judgment 
I explained my reasons as clearly as I could, 
in order that the plaintiff might be induced 
to refrain from further litigation. 


This application fora review is refused 
with costs, and I trust that the young plead- 
ers of thi§ Court will for the future be cau- 
tious how they certify for a review when 
they find that the case has been in the hands 
of members of the bar and pleaders more ex- 
perienced than they. When they find that 
the pleaders who have been engaged in the 
case have not certified, their suspicions at 
least should be aroused that the case is 
bronght to them not on account of their 
greater or more extensive learning and 
experience, but because abler and more ex- 
perienced persons who know that there are 
no grounds have refused to certify. 





The 13th June 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Criminal verdict—Evidence in Civil 
case, 


Case No. 2562 of 1867, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 25th June 1867, 
reversing @ decision passed by the Sudder 
Ameen of that District, dated the 23rd 
July 1866. 


Chunder Chowdhry (Plaintiff) 
Appellant, 


Shumboo 


Versus 


Modhoo Kyburt and others (Defendants) 
Ltespondents. 


Baboo Umbica Churn Banerjee for 
Appellant. 


Baboo Ashootosh Dhur for Respondents. 


A plea of guilty in the Criminal Court may, but a 
verdict of conviction cannot, be considered in evidence 
in a Civil case. ° 

Bayley, J—In this case, the ground of 
special appeal is that the decision of the 
Lower Appellate Court is wrong in not 
allowings the proceeding of a Criminal Court, 
recording the conviction of certain parties of 
assault to be evidence in a Civil case for 
damages. We are shewn no authority to 


i “support this plea. . ° 
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A plea of guilty in the Criminal Court 
might be considered in evidence, but not a 
verdict of conviction in the Criminal Court. 


We accordingly dismiss this 


special 
appeal with costs. 


| ne y 


The 13th June 1868. 
Present : 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Limitation — Merchant or Trader— 
Section 8 Act XIV. 1859—<Action 
for debt on deposit of title-deeds. 


Case No. 2931 of 1867. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24 
Pergunnahs, dated the 30th July 1867, 
affirming a decision passed by the Sud- 
der Ameen of that District, dated the 3rd 
October 1866. 


Pearee Mohun Bose (Defendant) Appellant, 
versus 


Gobind Chunder Addy (Plaintiff). 
Respondent. 
Baboos Umbica Churn Banerjee, Khetter 
Mohun, Gangooly, Obhoy Churn Bose, 
`- and Debendur Chunder Ghose for Ap- 
pellant. 
Baboos Romesh Chunder Milter and Kalee 
Mohun Doss for Respondent. 


Re-paying a debt which one has contracted does not 
constitute a trafficing or dealing in the capacity of 
“ merchant or trader” in the sense intended by Section 


.| 8 Act XIV. 1859. 


Where a creditor sues to recover money advanced by 
him on the deposit of title-deeds of property, his claim 
is governed by the limitation applying to debts; but 
where he seeks to have his lien realized, it is a claim to 
realize an interest in land to which the limitation of 12 ` 
years applies. 

Phear, J.—Turs is a suit brought to re- 
cover money which the plaintif. says he has 
lent to the defendant, and the evidence 
of the lending is the hath-chitta book, in 
which the several entries are made, and in 
which also appear entries of re-payment by 
the defendant. It was objected by the de- | 
fendant that a portion at any rate of the 
plaintiff's claim was barred by the Act of 
Limitation, but both the Lower Courts over- 
ruled this plea, and gave a decision in favor 
of the plaintiff. 


The defendant now appeals specially to` 
this Court in reference to two of the items of 
the sum which is sought to be recovered, 
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and which the Lower *Court has decreed 
that he must pay. 


The first is an item of 500 rupees advanced 
to him by the plaintiff on the 4th of Cheyt 
1268, accompanied by a deposit of the title- 
deeds of certain property ; and the second 
is an item of 50 rupees advanced to him on 
the 29th of Bysack 1269. If the claim of 
the plaintiff to recover these two sums falls 
within the operation of Clause 9 Section 1 of 
the Limitation Act, then it is obvious that it 
is barred by the lapse of time. The plaintiff, 
however, urges that his claim does not come 
within the scope of that Section, but falls 
within Section 8, which says :—“ In suits 
‘ for balances of accounts current between 
“ merchants and traders who have had 
“ mutual dealings, the cause of action shall 
“ be deemed to have arisen at, and the 
“ period of limitation shall be computed from, 
“ the close of the year in the accounts of 
‘‘ which there is the last item admitted or 
“ proved, indicating the continuance of 
“ mutual dealings, such year to be reckoned 
“as the same is -reckoned in the accounts.” 
And the Lower Appellate Court has adopted 
this view, and consequently held that the 
plaintiffs claim is saved. 


We think, however, that this Section 
does not apply to the case. It cannot strict- 
ly be said that there were mutual dealings 
between the parties to this suit as merchants 
and traders. The plaintiff may have been 
acting -asa trader or asa merchant in ad- 
vascing the money, but all that was done 
by the defendant iu the matter was tore- 
pay the debt which he had éontracted, and 
itseems tous that this alone does not con- 
stitute on his part a trafiicing or dealing 
in the capacity of merchant or trader, And 
in this view we think that we are entirely 
supported by the case which is reported in 
Volume 7, Weekly Reporter, 70, where the 
judgment was given at some length by the 
present Chief Justice. 


It follows that, as regards the second of 
the ‘two items, namely, the one for 80 
rupees, the plaintiff's claim as made in the 
plaint is barred, because he sues to recover 
it simply as a debt gn the contract itself, 
But as we understand the plaiut, the case 
ig somewhat different with regard to the 
other item. The plaintiff not only seeks 
to recover it as adebt due to him, but he also 
asks the Court to realize for him the lien upon 
the property which was created by the de- 
posit of the title-deeds. As far as the 
plaintiff claims to recover this item of 500 
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rupees merely as a debt, it isin the same 
condition as the other item of 50 rupees, and 
the claim is barred; but so far as he seeks 
to have his lien realized, we think that 
the claim is of a different nature. Itis a 
claim to realize an interest in land, and for 


‘this alonger period, namely, 12 years, is 


prescribed by the Act. 
paige Clearly within 
this. 


The plaintiff is, 
time as regards 


We, therefore, are of opinion, that the 
appeal must be decreed so far ns con- 
cerns the plaintiff’s claim for the item of 50 
rupees, and also so far ag concerns his claim 
to recover 500 rupees by execution against 
the defendant’s person and goods generally. 
But we think that the appen! must be dis- 
missed as regards the alternative remedy 
given by the Lower Appellate Court in re- 
spect of the 500 rupees, which must be treat- 
ed as a decree for realization to the extent 
of 500 rupees, and interest thereon, of the 
plaintiff's lien upon the property which was 
covered by the title-deeds. Each party must 
pay his own costs. 





The 15th June 1868. 
Present: 
The Hongble H. V. Bayley and A. G. 
Macpherson, Judges. 


Remand—Sale of ancestral property 
— Legal necessity. 


Case No. 4 of 1866. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Cuttack, 
dated the 28th April 1865. 


Brojo Kishore Gugendar Mohapattur and 
others (Plaintiffs) Appellants, 


VETSUS 


Huree Kishen Doss and. others (Defendants) 
Tespondents. ° 


i @ 
Mr. R. E. Twidale for Appellants. 


Baboos Onoocool Chunder Mookerjee, Un- 
noda Pershad Banerjee, Romesh Chun- 
der Mitter, and Obhoy Ghunder Böse 

6 
for Respondents., 
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The mere fact that sales of ancestral property took 
place in execution of decrees against the ancestor 
does not of itself shew that the sales were for necessary 
or justifiable purposes, 

Macpherson, J.—WweEn this case was 
heard by a Division Court on the 21st 
September 1867 (coram Seton-Karr and 
Macpherson, J. J.) the appeal was dismissed, 
save as fo such alienations of the ancestral 
estate as were made by the appellant’s grand- 
father within 12 years prior to the institu- 
tion ot the suit. But the Court framed an 
issue which it referred back to the Lower 
Court for trial, as to whether those excepted 
nlienations were made for any necessity or 
justifying cause which would render them 
valid as against the plaintiff. ‘The Lower 
Court has tried the issue which was referred 
to it, and has returned its finding thereon, 
together with the evidence. Its finding i8 
ihat the alienations were not made under 
circumstances which render them good as 
against the plaintiff. The defendants who 
are affected by this result (Sadhoo Churn 
Adhikaree aud Jugdanund Doss) have filed 
a memorandum of objection to it, which has 
been argued before us. The whole case 
having been disposed of at the original 
hearing, save with regard to the alienations 
as to which the further investigation was 
directed, we now dispose of the questions 
which remain for determination without in 
any way touching or re-opening any part of 
the case which has already been dfsposed of. 

The first objection taken to the finding of 
the Lower Court is, that it has gonefar beyond 
the order of reference of the 21st September 
last. While that order (it is contended) 
limited the enquiry to certain specified quan- 
tities of land alienated by sales of the Qth of 
June 1852, 16th November 1852, 6th 
December 1852, and 4th July 1853, respect- 
ively, the Lower Court has extended the 
investigation to, and expressed its opinion 
upon, parcels of land other than the parcels 
specified. It is true that the referring order 
does mention the quantity of land, and does 
specify the four sales as having occurred 
within the 12 years, and as being sales the 
validity of which was to be enquired into. 
But we do not think that the plaintiff ought 
to be tied down to the sales and quantities 
mentioned in the order: for the order does 
not state that there are no other lands of 
which sales were made within the twelve 
years. ¢ And when the Lower Court finds as 
a matter of fact that there were other par- 
cels of land, the aliertation of which is of so 
recent a dage that the plaintifi’s suit as to 
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upon which our ordêr of the 21st September 
is based, it appears to us that the Court was 
right in not excluding these other parcels 
from his investigation. It is not alleged 
that the Principal Sudder Ameen has in- 
cluded any lands which had not been alien- 
ated within the twelve years. 


Upon the merits, we think the finding of 
the Lower Court is right. There is no 
doubt that the mere fact that the sales 
in question took place in execution of 
two decrees against the grandfather, does 
not itself show that the sales were for neces- 
gary or justifiable purposes. The decrees 
were obtained on the admission of the grand- 
father,—certainly the decree of December 
4th, 1844, was passed upon his confession,— 
and there is no reliable evidence as to the ne- 
cessity for the loans which the grandfather is 
said to have taken. The recitals in the 
bond which he executed are no evidence, as 
against the plaintiff, of the truth of the state- 
ments made in those recitals. Nor does the 
Collector’s receipt for a sum, almost the same 
in amount as that mentioned in the bond, 
prove that the grandfather in fact borrow- 


ed the money in order to pay Government 
revenue ;—or thatif he did borrow it for that 
purpose, there was any necessity or good 
reason for his doing so. 


The case of Luchmeedhur &ingh v. 


Ekbal Al?, VIII Weekly Reporter, page 75, 
has been relied on. 


But in that case it 
was proved that there was a large sum of; 
money due from the father, and that the 
ancestral property had been mortgaged to 
secure that debt, and that the mortgage 
was on the eve of being foreclosed,—and 
the sale (which it was the object of the 
suit to set aside) was in consideration 
of the payment of a large sum of money 
which was applied in paying off the mort- 
gago debt and various other debts, as to 
the fact of the existence of which there 
was no dispute. That case is very different 
from the present, in which it is, in our opi- 
nion, not proved that any bond fide debt 
existed, or that the purchaser in any way 
brings himself within the rule which protects 
purchasers who act with due care and bond 
fide. 4 


We think the finding of the Lower Court 
of the 3lst -Jafiuary is right, and that the 
plaintiff is entitled to a decree for the ances- 
tral property which the Principal Sudder 
Ameen finds was alienated within twelve 
years prior to the institution of the suit, 
The original decree of the Principal Sudde 
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Ameen of the 28th Æpril 1866 must be 
‘amended accordingly, and so much of it as 
dismissed the plaintiffs suit as regards these 
particular parcels of land, must be reversed. 
The plaintiff is entitled to proportionate 
costs both in this Court and in the Court be- 
low : but the liability of the two defendants 
now before us (Sadhoo Churn Adhikaree or 
Gossain and Jugdanund Doss) for these 
costs will be only in proportion to the value 
of the lands to which the plaintiff is declared 
entitled as against them respectively, and the 
decree must be drawn up so as to show dis- 
tinctly in respect of what parcels the defend- 
ant Sadhoo Churn is liable, and in respect of 
what other parcels the defendant Jugdanund 
is liable, for they- are in no way jointly 
liable. 


The 15th June 1868. 
Present: 


The Hon’bie J. B. Phear and C. Hobhouse, 
Judges. 
Cause of action against acent—Sec- 
tion 20 Act X. 1859. 
Case No. 2936 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
‘the Additional Judge of Nuddea, dated 
the 17th August 1867, reversing a de- 
cision passed by the Deputy Collector of 
that District, dated the 18th March 1867. 


“Mr. R. T. Hills (Plaintiff) Appellant, 
versus 


Shokhee Monee Dossee and others 
(Defendants) Respondents.’ 


Mr. J. S. Rochfort and Baboo Bhowanee 
Churn Dutt for Appellant. 


Baboo Rash Beharee Ghose for 
Respondents. 


A cause of action accruing asainst an agent for money 
received and accounts kent, falling within the class 
mentioned in Section 20 Act X, 1859, survives the death 
of the agent. 

Phear, J.—We think this appeal must 
be decreed. The only question before us is 
whether a cause of action against an agent 
for money received and accounts kept fall- 
ing within the class mentioned in Section 
20 Act X of 1859, survives the death of the 
agent, it having accrued during his life-time. 
We think it does so survive, and therefore 
that the Judge of the Lower Appellate 
Court was wrong in dismissing the plaintiff’s 
suit without going into-the merits. His 


decision must be reversed, and the case must 
be remanded to the Lower “Appellate Court 
to be re-tried upon the evidence upon the 
record, The special appellant must have 
his costs of this Court. 


The 15th June 1868. °* , 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Limitation — Construction of High 
Court's ralings—WDinor’s jote—Re- 
linquishment by guardian. 


Case No. 2809 of 1867. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 2nd 
August 1867, affirming a decision pussed 
by the Moonsiff of that District, dated the 
22nd May 1867. 


Kedarnath Mookerjee (Plaintiff) Appellant, 
versus 


Muthooranath Dutt and others (Defendants) 
Respondents. 


Baboo Kishen Succa Mookerjee for 
Appellant. 


Baboo Mohinee Mohun Roy for 
Respondents. 

The rulings of this Court which lay down that limit- 
ation, being a question bearing on jurisdiction, can be 
taken up at any stage of the proceedings, whether plead- 
ed or not, refer to cases where the defect is patent on 
the record, not to those in which further investigation 
would be required to ascertain whether there was a 
defect or pot. 


To make a guardian’s relinquishment of a hereditary 
jote binding on the minor, if must be shown that it was 
made for the minor's benefit, 

Glover, J —THIS was a suit to recover 
possession of a ‘‘ mouroosee” jumma, from 
which the plaintiff, during his minority, had 
been dispossessed by the defendants. 


The plaintiff's statement was, that his 
grandmother, who was his guardian, being 
unable to manage the jote, had made it over 
temporarily to one Chunder Seekhur in trust 
for him, and that Chunder Seekhur was 
turned out by the zemindar, 


The defendants alleged that the plaintiff's 
grandmother relinquished the jote ẹ and that 
they had held it, ever since that time, under 
a lease from the zemindar. 


The Judge held that there had been a 
relinquishment of thg jote by the grand- 
mother, and that that relinguishment ‘vas 


binding on her grandson, ~ J 
‘ede 
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Both parties appeal against this decision : 
ile defendant under Section 348 of the Code 
of Civil Procedure. 


His coniention is that the plaintiff is 
barred by limitation, inasmuch as he, not 
being a zemindar, attained majority sat the 
age of 15, whereas this suit was not brought 
till the year 1273 B. S., when the plaintiff 


‘was 21 years old. 


We have no hesitation in rejecting this 
cross-appeal. The objection was never 
before taken at any stage of the proceedings, 
and the plaintiff has now been most unfairly 
taken by surprise. The rulings of this 
Court which lay down that limitation, being 
a question bearing on jurisdiction, may be 
taken up at any time, whether pleaded or 
not, refer to cases where the defect is patent 
on the record, and not to those which would 
require further investigation to ascertain 
whether there was a defect or not. 


The plaintiff appeals on the ground that 
his grandmother did not relinquish the 
jote, aud that if she had done so, her act of 
relinquishment cannot bind him. 


And it is contended on the other side 
that as the plaintiff failed to prove that 
Chunder Seekhur had been in possession as 
his trustee, avd had been ousted by the de- 
fendants, the case should have stopped there, 
and that no adjudication on the question of 
relinquishment by the grandmother was ne- 
cessary. 


This last contention is, as it appears to me, 
unsound. Itis not denied that the land in 
dispute formed the plaintiff’s hereditary jote, 
and it was therefore immaterial to the issue 
whether or not Chunder Seekhur had been 
put in possession by the grandmother. 
The plaintiff being a minorat the time, would 
not be affected by Chunder Seekhur’s pos- 
gession, and his failure to prove that his 
grandmother had made over the land to that 
individual ought not: to have injured his 
case. 


But were it otherwise, as the Judge did | 


not decide the case solely on this failure to 
prove Chunder Seekhur’s possession, but 
adjudicated also on the defendant’s plens, the 
plaintiff would in any case be entitled to 
have th8 Judge’s decision taken as a whole, 
and to appeal against that part of it which 
made the act of his grandmother binding 
upon him. 


The Judge iu coming to this finding main- 
ly relied upon a decision of this Court of 
the 8rd of July 1866, Myneeroodeen versus 


Mahomed Ali, 6 Weekly Reporter, 67, in, 
which it is laid down that “when a culti- 
“ vating ryot goes away from the land which 
“he has occupied, and neither cultivates nor 
“ pays rent for it, he has wholly relinquished 
“the land.” And he finds that as the 
plaintiff would have been bound by the act 
of his grandmother had she formally reliu- 
quished the jote, so he is equally bound 
under this precedent by her informal reliu- 

quishment. 


No doubt, that in the case quoted a ryot 
going away would altogether relinquish his 
lund, but here the question is not whether 
or not the grandmother relinquished’ the 
jote, but whether her doing so binds her 
grandson. And Iam not disposed to admit 
that it did so. ‘The plaintiff was a minor at 
the time, and to make the relinquishment 
valid, it must be shown that i¢ was for the 
minor’s benefit soto makeit. Nothing of 
this kind has been shown us, nor has the, 
plea ever been raised. Prima facie, to give 
up an hereditary jumma would be the re- 


~verse of beneficial to a minor. 


I think, therefore, that we ought to 
reverse the decision of the Lower Appel- 
late Court with costs, and decree that the 
plaintiff recover possession of his hereditary 
land from the defendant. 


Loch, J.—I concur in the order. 





The 16th June 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Execution of High Court’s decree— 
Interest 


Case No. 139 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Principal Sudder Ameen of 
Moorshedabad, dated the 21st January 
1868. l 

Messrs. Jardine Skinner and “Co. (Judg- 

ment-debtors) Appellants, 


versus 


‘Ranee Shama Soonduree Debia (Decree- 


holder) Respondent. 
Messrs. R. T. Allan and J. S. Rochfort 
for Appellants. 


Baboos Sreenath Doss and Ashootosh 
Chatterjee for Respondent, 


1868. oe 


A Lower Court in executiig a decree of the High 

- Court has no authority to alter it; any amendment 

desired, e. g., the grant of interest, should be obtained 

eee to the High Court on the part of decree- 
older. 


Loch, J—We think that the rule laid 
down -in the Full Bench judgment* must be 
carried out in this case, and that the decree- 
bolder, if he wishes to have interest on the 
sum decreed to him, should apply to this 
Court to have the decree amended, for it is 
the decree of this Court which is sought to 
be executed, The Lower Courts in execut- 
ing decrees of the High Court have no 
authority to alter them in any way, but 
should execute them as they stand. We 
reverse the order of the ‘Court below with 
costs. 


The 16th June 1868. 
Present: > 


The Hon'ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 
Proceedings under Section 269, Act 
VIII of 1859—Default under Sec- 

tion 114. 


Case No. 3014 of 1867. 


Special Appeal froma decision passed by 
the Additional Principal Sudder Ameen 
of Chittagong, dated the 27th August 
1867, reversing a decision passed by the 
Moonsiff of that District, dated the 12th 
February 1867. 


Futtah Ali (Defendant) Appellant, 


VETSUS 
Kureem Ali and others (Plaintiffs) 
Respondents. 
Baboo Nubo Kishen Mookerjee for 
Appellant, — 
Baboo Hem Chunder Banerjee for 
Respondents, 


The abandonment of proceedings taken under Section 
269, Code of Civil Procedure, does not amount to 
dismissal on default under Section 114, and is no bar to 
plaintiff's bringing a fresh suit. 

- Jackson, J.—TueE first point raised before 
us in this special appeal was that the suit 
was barred under Section 114 of the Civil 
Procedure Code. 


The defendant, it appears, purchased at a |‘ 


sale in execution of decree the right, title, 
` and interest of one Mokeem, and having so 
purchased, he took possession of the entire 
property. The plaintiffs claiming to have 
been co-sharers with Mokeem, appear to have 


* See 6 W. Rọ Miscellaneous, p, 109, 
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preferred an objection under Section 269 of 
the Code of Civil Proceduree This Section 
was apparently not applicable to their case ; 
and this having been discovered, the pro- 
ceedings under that Section were abandoned, 
and the defendant seeks to avail himself of 
this, as if it had been a dismissal on de- 
fault by which, under Section 114, the plaint- 
iffs would be debarred from bringing a fresh 
suit. 
suits, and not to proceedings taken under 
Section 269, even if such proceedings could 
have properly? been taken in the circum- 
stances. 


But that Section refers to regular 


The second objection urged before us was 


that the Principal Sudder Ameen has im- 
properly used as evidence, the admission of 
some of the plaintiffs against the other 
plaintiffs, the effect of this evidence being to 
admit a larger number of co-sharers, and a 
proportionate reduction of Mokeem’s share 
which the ‘defendant had purchased. But, 
independently of that admission, there is 
„evidence upon the record to show that the 
several plaintiffs did respectively hold the 
several shares of the property as admitted. 


Both grounds failing therefore, the spe- 


cial appeal is dismissed with costs. 


` 
Eoi ‘The 16th June 1868. 


. Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 
Possession—Lakhergj title. 

Case No. 3141 of 1867. 

Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, dated 
the 8rd September 1867, affirming a deci- 
sion passed by the Sudder Ameen of that 
District, dated the 25th January 1867. 


Bissonath Komilla and others , Defendants) 

Appellants, 
VETSUS 
Brojo Mobun Chuckerbutty and others 
(Plaintiffs) Respondents. 
Baboo Doerga Doss Dutt for Appellants. 
Baboo Anund Chunder Ghossal for 

Respondents. ° 


Following a decision of the Privy Council, it was 
held that possession of land without payment of reut 


for 12 years is sufficient to establish lakhetaj title. 


Jackson, J.—Tuis was a suit by an un- 
successful intervenor in a rent-suit ‘under 
Section 77 Act X of 1859, Maving so failed, 1 

Cd . s 


‘ote 
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he brought his suit in the Civil Court to 
establish his tjtle. The title set up was 
long continued possession and holding of the 
lands in dispute as debuttur lakheraj. 


The Judge, finding the plaintiff to have 
fully established his possession of the land 
without payment of rent for a period of 
12 years, declined going into the question of 
the validity of the lakheraj title, and on the 
ground of possession merely affirmed the 
decision of the Moonsiff who had given 
judgment for the plaintiff. l 


The contention before us on special appeal 
is, that the Courts below were in error in 
coming to their decision simply on the 
ground of possession, inasmuch as that point 
had been already determined against the 
plaintiff in the previous suit under Act X 
of 1859. 


The question before the Revenue Court 
under Section 77 is merely as to the actual 
receipt and enjoyment of the rents by a 
third person who disputes the landlord’s 
right to receive the same, and the Collector’s 
Court is doubtless competent to decide that 
question for the purposes of the particular 
suit before his Court. 


Section 77, however, provides “ that the 
‘decision of the Collector shall not affect the 
“right of either party, who may have a legal 
“ title to the rent of such land or tenure, to 
“ establish his title by suit in the Civ@l Court, 
“if instituted within one year from the date 
“ of the decision.” . 


The plaintiff, therefore, brought this suit 
to establish his legal title to the land. He 
also asked for possession and for damages on 
account of some fish which had been taken 
out of a tank which was part of the subject 
of dispute. 


From the course which this litigation has 
taken, and from the nature of the special 
appeal before us, it is tolerably clear ‘that 
the object of the defendant, who is fhe 
zemindar, has been to place the present 
plaintiff in the position of being compelled 
to establish affirmatively, as plaintiff, his 
lakhera title to the land which he holds ; 
the manifest object of the defendant being 
to avoid the difficulty in which he himself 
would be placed by the Law of Limitation, 
and by the recent decisions of the Courts on 
that law; and no doubt, if it were not now 
the law of this country that continued pos- 
session for a period of 12 years in itself con- 
fers a title, the plaintiff might have found him- 
self in the jWecise difficulty contemplated. 
e e e 

L . 


© | 


THE WEEKLY REPORTER, 


ee 
SS a ere 


Rulings. 
e 


But that this is the law of the country has 
been clearly laid down in the decision of the ` 
Privy Council in the case of Gunga Gobind 
Mundle versus the Collector of the 24 
Pergunnahs and Prince Gholam Mahomed, 
reported at page 676, Sutherland’s collec- 
tion of Privy Council judgments.* Their 
Lordships of the Judicial Committee declare 
in that case that “as between private owners 
‘“ contesting inter se the title to the lands, 
“í the law has established a limitation of 12 
“ years ; after that time, it declares not 
“simply that the remedy is barred, but 
“ that the title is extinct in favor of the 
€ possessor,’ R 


The plaintiff in this case has proved that 
he has such a title as 12 years’ possession 
confers; and this, in our opinion, is sufficient 
for the purposes of the present suit. 


The decision, therefore, given in favor of 
the plaintiff appears to be right, ant this 
special appeal must be dismissed with costs. 


[ Vol. X. 





The 18th June 1868. 
Present: 


The Howble J. B. Phear and C. Hobhouse, 
Judges. 
Mesne profits—Construction of Sec- 
tion 11 Act XXIIT of 1861—Sections 
196 and 197 Act VIII. 1859. 


Case No. 3043 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24 
Pergunnahs, dated the 26th August 1867, 
affirming a decision passed by the Sudder 
Ameen of that District, dated the 11th 
January 1867. 


Huro Mohinee Chowdhrain (Defendant) 
Appellant, 


Versus 


Dhun Monee Chowdhrain (Plaintiff) 
Respondent. 


Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Appellant. 


"Baboo Anund Chunder Ghossal for 
Respondent. 


Mesne profits are essentially in the nature of damages 
which do not exist as an obligation to be discharged, 
but are only payable when due under an-order of Court. 
Hence “ mesne profits payable at the time of execu- 
tion,” in the sense of Section 11 Act XXIII of 1861, 
mean mesne profits which have been at that time di- 
rected to be paid by a decree of Court, the latter por- 
tion of that Section being in direct connection with 
Section 197 Act VILL. 1859, as the former part is with 
Section 196, 








* Jee also 7 W. R., Privy Council cases, p. 21. 
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Phear, J—In the year 1269 B. S., Dhun 
Monee Chowdhrain sued Huro Monee Chow- 
Ghrain to recover certain property, with 
mesne profits in respect thereof up to date 
of filing the suit, and in 1270 B. S., a decree 
was given in favor of the plaintiff, according 
to the terms of a solelinnmah filed by the 
defendant. This decree, while it awarded a 
rough sum by way of set-off against mesne 
profits up to the date of suit, as claimed by 
the plaintiff, was silent as to mesne profits 
after that time. It seems, however, that 
the plaintiff, although she thus obtained a 
decree by consent for recovery of possession 
of the property in the 1270, did not, in fact, 
get possession until the year 1272. - She 
alleges that she was kept out of possession 
during this period by the wrongful act of 
the defendant in the original suit, and the 
suit now before us, is a suit brought by her 
against him to obtain mesne profits for the 
period during which she was so kept out of 
possession. In her plaint, she claimed mesne 
profits for the whole time from the year 
1269, when, as we have said, the original 
suit was instituted, to the year 1272, when 
she filed the present suit. Both the Lower 
- Courts have passed a decree in her favor, 
-but they have not given her mesne profits 
for the time during which she was out of 
possession before 1270, that is, for the time 
which elapsed previously to the deeree in the 
last suit. Both the Lower Courts have con- 
fined their decrees for mesne profits to the 
interval between the date of the consent- 
decree in the original suit in 1270, and the 
date of the institution of the second suit in 
1272. Against the decree of the Lower Ap- 
pellate Court in this suit, the defendant now 
appeals to this Court upon substantially 
three grounds of special appeal. 

The first is that the present suit ‘ being 
“ on account of mesne profits said to be pay- 
“ able in respect of the subject-matter of a 
“ guit between the date of the institution of 
“the suit and execution of the decree, is 
- “under the provisions of Section 11 Act 
“ XXIII of 1861, not maintainable.” In 
some slight’ degree this objection seems to 
be founded upon a misapprehension of the 
plaiutif?s claim. Thos plaintiff did not say 
that mesne profits which she claimed were 
‘t payable in respect of the subject-matter 
of a suit,” &c. Still no doubt, if, on the 
substance of the plaint and written state- 
ment taken together, it appears that the 
mesue profits claimed by the plaintiff are 
‘* payable in respect of the subject-matter of 
“ a guit between the date of the institution of 
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“ the suit and execution of the decree,” tha 
claim does fall within the words of Section 
11 Act XXIII of 1861, and the present 
suit would consequently be barred: Wa 
must, therefore, in deciding upon the merits 
of this objection, see whether the mesne pro- 
fits claimed ky the plaintiff are ‘payable in 
respect of the subject-matter, &a” 

Upon turning to the Section itself, we find 
that it runs thus :—‘‘ All questions regard- 
‘ing the amount of any mesne profits whicle 
‘in the terms of the decree may have been 
‘reserved for adjustment in the exccution 
“ of the decree, or of any mesne profits or in- 
“ terest which may be payable in respect of 
“the subject-matter. of a suit between tha 
“ date of the suit and the execution of the 
decree, shall be determined by order of 
“the Court executing the decree and not 
“ by separate suit.’ It is clear that there 
is some distinction between the first part 
of the Clause, as we have quoted if, and 
the second portion which follows after the 
disjunctive “for.” The first part in distinct 
words refers to mesne profits which may have 
been reserved for adjustment in execution of 
the decree: the second refers to mesne pro- 
fits or interest which may be payable in re- 
spect of the subject-matter of a suit. Now, 
‘payable’ can only be rightly spoken of 
that which is due to some one under an obli- 
gation already existing. Mesne profits, then, 
which ar essentially of the nature of dam- 
ages, can only be payable when they are 
due under an order of Court. They do noć 
merely in the shape of mesne profits spring 
from a liability under a contract, either ex- 
press or implied. They must not be con- 
founded with rent, although they are gener- 
ally measured by reference to rent. ‘They 
are in themselves simply damages which do 
not exist as an obligation to be discharged, 
until they have been awarded by a Court 
competent to do so. Hence, as it seems to 
us, ‘mesne profits payable at the time of 
execution, must mean mesne profits which 
have been at that time directed to be paid 
by a decree of Court; and this construction 
seems to us to follow naturally from the 
arrangement of the Section itself. As we 
have already said, the first pfrt of the Sec- 
tion refers to mesne profits which, although 
they have been the subject of decree, have 
not been-ascertained by the decree, but have 
been directed to be adjusted iu execution ; 
the second refers to mesne profits which 
have been not only tle subject of decree, bu t 
actually ascertained and mage matter of 
specific order and direction. 
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Sections 196 and 197 of Act VIII of 1859 
give authority to the Court to reserve ad- 
justment of mesne profits until execution in 
the onè case, and to order and direct mesne 
profits to be paid up to the date of execu- 
tion in the other case; so that the two por- 
tions of Section 11 Act XXIII of 1861 
seem really to be in direct connection with 
Sections 196 and 197 Act VIII of 1859. 
If this construction of Section 11 is cor- 
rect, then it follows that the mesne profits 
payable in respect of the subject-matter 
of a suit, and which are forbidden to be 
sued for. in any separate suit, are merely 
the mesne profits which have been directed 
to be paid by the decree in the first suit ; and 
consequently the force of Section 11, so far 
as it operates to deprive Civil Courts of the 
jurisdiction to eutertain a claim for damages 
put forward by a plaintiff applies solely to 
damages sought in the character of mesne 
profits which have been already awarded by 
a decree-of a Civil Court in a previous suit. 
And thus the objection which has been made 
by the special appellant in this case falls to 
the ground, for it is admitted, so far as the 
present special appellant is concerned that, 
not only were the mesne profits, which are 
subject of consideration never 
matter either of decision, or even consider- 
ation, ina former suit, but that they are 
sought by the plaintiff as recompense for 


“loss resulting to her in conseq@ence of 


r 


\ 


3 


conduct of the defendant which has been 
exhibited by him since the passing of the 
decreeen th former suit. 


A decision of the Madras High Court 
has been referred to by the special ap- 
pellant for the purpose of showing that 
the construction which we have just put 
upon Section 11, is not the proper con- 
struction which that Section ought to 
bear, and if we take the bare words of the 
judgment of the Court as they are reported 
in page 453, Volume I, Stoke’s Reports, no 
doubt it would appear very much asif the 
Madras High Court took a different view of 
the Section from that which we have just 
now expressed. But it is clear that that 
judgment is given with much conciseness. 
Probably it was delivered orally in Court 
without awy explanation of the original facts 
of the case, and there is reason we think for 
inferring that, before the suit for mesne 
profits had been brought which was there 
disposed of, the same matter of claim for 
mesne profits had been*the subject ofa de- 
cision of a Cigil Court under one or other 
ef the Section 196 or 197 of Act VIII of 


© 
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1859, and in truth the High Court in its , 
judgment says that—“Inagmuch as the 
‘amount collected as mesve profits was im- 
“ properly returned to the defendants, an 
‘‘appeal was by the express words of the 
‘‘Section open to the plaintiffs.” Some- 
thing, therefore, had clearly occurred in the 
Court below which had laid open to the 
plaintiffs a remedy by appeal in the original 
suit, nnd it was nat necessary in any sense 
for the plaintiffs to seek the same remedy by 
means of an independent original suit. But 
whatever were the real facts of that case, 
there is we think so much doubt as to whe- 
ther or not the decision is strictly applicable 
to the case which is now before us, that we 
do not think that we are bound, even if it be 
substantially an expression of opinion differ- 
ent from that which we now entertain, to 
defer to it. 


On the other hand, we have before us a 
decision of a Full Bench of our own Court 
reported in Volume VWI, Weekly Reporter, 
Mise., page 109, which was delivered by 
the Chief Justice. In that case the Court 
was called upon to say “ whether if the de- 
“eree itself was silent as to interest, the Court 
“ executing the decree has power to award in- 
“terest,” andin coming to a conclusion upon 
this matter all the Sections to which we have 
just now referred of Act VIIT of 1859 and Act 
XXIII of 1861 underwent the consideration 
of the Court. The Chief Justice said in refer- 
ence to Section 11 Act XXIII—“ The latter 
‘branch of the Section clearly refers to 
“ eases in which payment of mesne profits 
‘© oy interest ate provided for in the decree 
“under Section 196 of Act VIII of 1859, 
‘the former branch to cases under Section 
“197: and again he says :—“It clearly 
“could not have been intended by words 
“« which convey a discretion to determine all 
“ questions regarding the amount of mesne 
“« profits or interest payable in respect of 
“ the subject-matter of suit between the date 
‘ of the suit, and the execution of the decree, 
“to authorize the Court executing the 
“decree to determine, it may be contrary 
“to the terms of the decree, or in the 
“ absence of any decision upon the subject, 
“ whether interest or mesne profits were or 
“were not payable at any rate for the 
“ period between the date of the suit and 
“the date of the decree.” 


It seems to us that the words now quoted- 
from the judgment delivered by the Chief 
Justice entirely authorize and support the 
construction which we place upon Section 11 
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Act XXII of 1861. The judgment of the 
` Full Beuch, as a judicial decision was, no 
doubt, confined to answering the question re- 
lative to interest, but the whole reasoning of 
the Court from the beginning to the end of the 
judgment coupled mesne profita with interest, 
nud, in fact, the two, that is, mesne profits 
and interest, are exactly similarly situated 
in the Section of the Act, aud whatever 
construction is applicable to the one, is 
almost of necessity applicable to the other. 


We may add that if the special appellant’s 
contention could be upheld, this very re- 
markable result would follow, namely, that 
an unsuccessful defendant directed by the 
Court to give up possession of the property 
held by him to the plaintiff might with 
impunity withhold possession from the 
plaintiff, notwithstanding the decree in which 
poss Ssion of the property is directed to he 
delivered over, keeping ‘the plaintiff out by 
main force under every circumstance of 
aggravation, without the slightest appreben- 
sion or risk of having damages assessed 
against him, which should have any re- 
ference. to his tortious conduct. The ut- 
most that could be done in such case for 
the relief of the plaintiff would be this, that 
the plaintiff should ask the Court executing 
the decree to assess the amount of mesne 
profits, having regard solely to the time that 
he was kept out of enjoyment, and to the 
annual proceeds of the property. The Court 
in execution has no means of trying any 
question arising out of the new cause of 
uction, and it would be unable to do more 
than merely calculate the result of a ques- 
tion in arithmetic. It seems to us to be 
impossible to suppose that the Legislature, 
by the words which it has used in Section 
1] Act XXIII of 1861, intended to deprive 
a plaintiff, who had been suceessful in a suit 
for ejectment, of his right to bring a suit 
upon a subsequent trespass, and to recover 
substantial damages in reference thereto, 
merely because the trespass and the wrong- 
ful act had occurred between the passing of 
the original decree and the obtaining execu- 
tion thereof, that interval being actually due 
to the tortions and wrongful act of the 
defendant -himself. Yet this would seem 
to be the result, if under such circumstances 
the plaintiff is forbidden to bring a new suit 
for recovery of mesne profits. It can hard- 
ly be that the Legislature meant him to 
split his damages, and would allow him to 
gue afresh for such portion of them as could 
be attributed solely to the tortious character 


of the defendant’s aet, while it forced him to 
recur to the old suit for reimBursement of the 
loss of profits cnused by the same act. l 
The second of the grounds of special 
appeal is to the effect that the terms of the 
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The 18th June 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Registration —Sectious 18, 50, and 
160 Act ZX of 1866. . 


Case No. 2573 of 1867. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Gya, 
dated the 5th August 1567, reversing a 
decision passed by the Sudder Moonsiff of 
that District, dated the 12th February 1867. 

Grija Singh (Plaintiff) Appellant, 
“Versus 
Greedharee Singh and others (Defendants) 
Hespondents. 
Baboo Khetturnath Bose for Appellant. 
Baboo Nil Madhub Sein for Respondents, 


Section 50 Act XX of 1866 does not vitiite titles 
acquired prior to the passing of that Act, merely because 
t he instruments on which they rest are not registered. 


6¥ 


- Before the new Registration Law was passed, a bill of° 


sale was executed, full consideration was paid, and the 


urchaser had obtained, and remained in possession | 


ond fide for eleven years, 

HELD, that a subsequent sale, duly registered under 
Act XX of 1866, (which was in force at the time of its 
execution,) did not prevail ‘against, or affect, the title 
which the purchaser under the prior unregistered deed 
had acquired. 

Macpherson, J.—TueE plaintiff (who is the 
nppellant before us) sued for possession of 
certain lauds which he claimed under a 
kobulah, or bill of sale, dated the 29th Oc- 
tober 1866, and duly registered in accordance 
with the provisions of Act XX of 1866. 
The defendants plead that the land belongs 
to them, and that they purchased it from 
the person through whom the plaintiffs’ 
vendors make their title, in Bysack 1262 


(that is to say in 1855), and have been jn 


possession ever since. The defendauts’ 
kobalah is dated the 2nd Bysack 1262, but 
is not registered. s 

The Lower Appellate Court has decided in 
favor of the defendauts, finding that the 
property was really sold to them as*alleged ; 
that they paid full consideration forit; aud 
that they were at once put ine possession, and 
have been in possession ever sifice, A 


7 
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. In appeal, it is contended that the Lower { deeds would have been made compulsory, and | 
Appellate Court’ has erred in not giving the | it would have been declared expressly that 
preference to the plaintiff's kobalah, it| unless registered, instruments registered 
having been duly registered, while the other | under Act XX of 1866 should take effect 
is not registered at all. before them. I think that Section 50 must 
Section 100 of Act XX of 1866 enacts | be read as applying to instruments, the regis- 
that every instrument of the kinds men- | tration of which is optional under Section 
tioned in Sections 17 and 18, which shall! 18, but not as applying to instruments regis- 
have been executed in any part of British , tered under Section 100. 
India before the date on which the Act 
came into operation therein, shall be ac- 
cepted if it be duly presented for registra- . 
Gna within twelve le from such date, Bayley, J.—I concur ae we ore judg- 
The defendants’ kobalah, therefore, might | ment and the reasons for it. The transac- 
have been registered under Act XX of tion took place under the old law, aud I do 
1866, if it had been presented for registration not think the deeds then executed can be 
within twelve months after the Act came | §¢ aside if bond fide in every way, and 
into force in Gya, Then Section 50 of Act supported by long possession as this is. I 
XX says that every instrument of the kinds also woald dismiss this special appeal. 
mentioned in Clauses 1, 2, aud 3 of Section 
18 shall, if duly registered, take effect as 
regards the property comprised therein | The 18th June 1868. 
against every unregistered instrument relat- | re 
ing to the same property. It is contended | > 
that, as the defendants’ kobalah is an instrua- ' The Hon’ble G. Loch and F. A. Glover, 
ment of the kind mentioned in Clauses 1 and | Judges. 


2 of Section 18, and asit has not been regis- | Sale of a decree after the decree- 
tered as it might, under Section 100, have: holder has lost his interest in it. 
been, the plaiatiff’s duly registered instru- | 


ment takes effect as against it. l Case No. 2868 of 1867. 


It appears to me that whatever might be' Special Appeal from a decision passed by 

the position of the parties, if it were a mere | ¢he Judge of Purneah, dated the 1th 
~ question as to which deed was to%e sata June 1867, affirming a decision passed 

effect to, the plaintiff is not entilled to re- by the Principal Sudder Ameen of that 

cover in the A ae ae The ee | District, dated the 9th May 1866. 

ants’ kobalah was duly executed, and, ac- . ; 

cording to the law then in force, it was in Dhunput Singh (Defendant) Appellant, 

no degree essential that it should be regis- ; WETS«S 

tered. The purchase-money was paid in full, | Tohul Doss and others (Plaintiffs) Respond- 

and possession was then ea has oe | ends. 

since been held under it. 18 transfer E , 

of the property to the defendants was com- | Mr. R. T. Allan "i a Kishen Dyal 

plete, and nothing was wanting to perfect | Roy for Appellant, 

it according to the law then in force, When Baboos Unnoda Pershad Banerjee and 

it is found as a fact that the bond fide pur- | Anund Gopal Paleet for Respondent. 

chase has been followed by eleven years’! D obtained a decroe against K and G and applied to 

possession, the position of the purchaser is | the Court to attach a decree held by them against C. 


; ; e : They sald the decree against C to B and Jf, notwith- 
far stronger than if he were seeking possession | standing the objections raised by M, wno then in exc- 
for the first time under his deed of sale ; cution cf his deerce agaiost them (A and G) attached 
—and (he question is not merely one as to the the same decree and caused it to be sold notwithstand- 


effect to be gven to. te deed nriran AS ing their objections, A and Gin consequence sued D 
gains 


f | for damages to the amount of the decree against C, 
deed of later date registered under Act XX | HEL», that no damage was proved, and there was 


‘of 1866. 2 i nothing to prevent plaintiffs (K and G) executing the 
I do not think that Section 50 of Act XX ‘ decree against C, for at the time ofits sale in satisfac- 


: : Sees tion of the decree of D, the judgment-debtors, who had 
of 1866 js to be construed as Vitiating all previously sold ib to the plaintiffs, had no interests in 


titles acquired prior to the passing of that | it, and as only their rights and interest were sold, the 
Act, unless the instruments on which they | 2uction-purehasers took nothing. 

rest are registered under Section 100, Had. Zoch, J.—Duunput SINGH brought a suit 
y, guch been ih® intention, registration ofold|to recover the amount of certain Hoondees 


I think, therefore, that this appeal ought 
to be dismissed with costs. 
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from Ram Kishen Doss and Gudadhur 
Doss, and applied to the Court to attach a 
decree held by the defendants against one 
Chunder Kant Chuckerbutty. ‘The defend- 
ants, however, sold their decree against 
Chunder Kant to the plaintiffs in this case, 
Botul Doss and Muddun Mohun Doss by a 
deed of sale, bearing date 27th May 1864, 
and had it registered notwithstanding the 
objections raised by Dhunput Singh. 


In execution of the decree he obtained 
against Kishen Doss and Gudadhur Doss, 
the special appellant, Dhunput Singh, at- 
tached the above-mentioned decree against 
Chunder Kant, and caused it to be sold not- 
withstanding the objections raised by the 
plaintiffs who claimed if as their purchase, 
The plaintiffs have in consequence brought 
the present suit for damages, calculating 
them at the amount of the decree against 
Chunder Kant which was sold at the instance 
of Dhunput Singh in execution of his decree 
against the plaintiffs’ vendors. 


- The Lower Courts have found that the 
' sale of the decree against Chunder Kant to 
the plaintiffs by Kishen Doss and .Gudadhur 
Doss was a bond fide sale, and have in cou- 
sequence given a decree for the amount of 
that decree as damages incurred by the 
plaintiffs. i 





It is urged in special appeal that no 
damage has been proved; that the decree 
against Chunder Kant may not be worth 
the paper upon which it is written ; that as 
the Court lrave declared the plaintiffs’ pur- 
chase to be in good faith, the sale by the 
special appellant of the rights and interests 
of his judgment-debtors in that decree can 
in no wise affect the plaintiffs’ right, for at 
the time of the sale the judgment-debtors 
had parted with their rights in that decree, 
aud the auction-purchaser had bought no- 
thing; that this view of the case is support- 
ed by a judgment of this Court, reported 
at VI Weekly Reporter, page 47 ; and that 
if the decree against Chunder Kant is worth 
avy thing, the plaintiffs can execute it as 
well now as before the sale of the rights and 
interests of the judgment-debtors in it. 


We concur with the argument of the 
plender for the special appellant. The plaint- 
iffs have not shewn that they have suffered 
damage. It may be that the decree against 
Chunder Kant is worth nothing. He may 
be a man of straw. Ifit be otherwise, there 
is nothing to prevent the plaintiffs executing 
the decree, for at the time of its sale in 
patisfaction of the decree of Dhunput Singh, 
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the judgment-debtors who had previously 
sold it to plaintiffs had no iutérest in it what- 
ever, and as only their rights and interests 
in the decree were sold, the auction-pur- 
chaser took nothing by his purchase. Under 
this view of the case, we think the judgments 
of the Courts below are erroneous and should 
be reversed. We, therefore, deeree the spe- 
cial appeal and dismiss the suit of the plaiut- 
iffs with all costs. 


The 20th June 1868, 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
; Judges. 


Intention — Beneficial ownership — 


Jurisdiction — Section 77 Act XK, 
1859. 


Case No. 2461 of 1867 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 4th 
August 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 15th June 1867. 


Dyal Kishen Deb (Intervenor) Appellunt, 
versus 
Kalequath Kur (Plaintiff) Respondent. 


Buboo Debendro. Narain Bose for 
Appellant. 


Baboo Kulee Mohun Doss for Respondent. 


It is not sufficient for an intervenor, under Section 77 
Act X. 1859, to prove mere receiptof rents; he must, 
also prove enjoyment thereof, 


Where a Deputy Collector decides between a plaintiff 
and intervenor as to beneficial ownership, his decision 
settles an interest in land, aud is therefore appealable 
to the Judge. 

Glover, J—Tue plaintiff in this case 
sued certain parties for arrears of rent, 
amounting to one rupee. The defence was 
that the money had been already paid toa 
third party, who was the person entitled to 
receive it, 

This third party, Dyal Kisto, intervened 
under Section 77, declaring that he was the 
real owner of the land, the plaintiff being 
only his benameedar. ° 

On which, the plaintiff, whilst admitting that 
the intervenor had collected the rent of land, 
alleged that he did soas his (plaintif’s) ageut. 


The Deputy Collector dismissed the suit, 
holding that plaintiff had not proved’ that 
-the intervenor collected ren? as his agent 
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only, whilst he admitted that Dyal Kisto 
was In the actul receipt of the rert. 


The Judge reversed this order, consider- 
ing that the iutervenor on whom the onus 
lay had not proved that he had ‘ enjoyed” 
the rent as well as received it, and.that both 
points were required to be proved before 
a party could succeed under Section 77. 
In this view of the case, the Judge called 
upon the plaintiff and the intervenor to prove 
the fact of ‘ beneficial’? ownership, and 
decided in favor of the plaintiffs. 

The intervenor now appeals specially, 
urging 

l. That under Section 153 of Act X 
of 1859, no appeal lny to the Judge. 


2. That the onws has been wrongly 
placed by the Judge. l 


Neither of these objections appear to us 
valid, 


Section 153 lays down that whenever a suit 
under certain Sections of this Act shall be 
decided by a Collector, and such suit settles 
any interestin land as between parties having 
conflicting claims thereto, an appeal lies to 
the Judge. 


Now, in this case, the plaintiff was admit- 
tedly the legal owner of the land, and the 
intervenor the person who received the rent; 
the dispute being as to the capacity in 

“which the latter received it, wh@her as 
agent for the plaintiff or on his own account. 
Js was therefore impossible to decide the 
issue between the parties without finding 
which of the two was the beneficial owner. 


. This the Deputy Collector did, and his 
decision, therefore, “settled au interest in 
Jaud,” and wus therefore appealable to the 
Judge. 

It was impossible for the Collector to try 
the issue between the parties without going 
into title to a certain extent; but even if he 
had been wrong in doing so, the appeal 
would still have lain to the Judge, as ruled 
in the case of Bebee Zumeerun, June 12th 
1865.* 


With regard to the second objection, we 


think that the Judge was right in calling | 


upon the igtervenor to prove not only the 
receipt, but the enjoyment of the rent by 


him. ‘The plaintiff was the legal owner of 


the land, and it was for the intervenor who 
claimed to be the beneficial owner to prove 





* See 3%, R Act X Rulings, p. 27. 
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his case, which extefided not to the mere ~ 
receipt of rent which he might have had as 
agent, but also to the enjoyment thereof. 


The intervenor was not able to support 
this onys, whilst the plaintiff, according to 
the Judge’s decision, satisfactorily proved 
that he was the beneficial owner. 


There is no ground, therefure, for inter- 
ference and we dismiss this special appeal, 
aud also special appeal No. 2462, which is 
on all fours with it, with costs. 





The 23rd June 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges 


Accretion—Construction of Clause ¢ 
Section 4 Regulation XI of 1825. 


Case No. 2878 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
4th July 1867, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 12th January 1867. 


Mirza Syfoollah (Plaintiff) Appellant, 
versits 


Bhuttun alias Butessur and others 
(Defendants) Respondents. 


Baboo Gopal Lall Mitter for Appellant. 


Baboo Juggadanund Mookerjee for 
Respondents. 


Land forming the dry bed of a canal belongs to the 
estate in which the canal itself was included. 


In Clause 4 Section 4 Regulation XI of 1825, the 
words “subject to the provisions stated in the first 
Clause of the present Section” do not apply to the 
formation and position of the newly accreted land, but 
to the owner's rights in them in relation to the Govern- 
ment, 

Glover, J.—Tats was a suit for posses- 
sion of land forming the dry bed of the 
Bhadooree dhara, or canal, which the plaint- 
iff alleged to belong to his estate of Radha- 


bullubpore. 


The facts of the case appear tobe undis- 
puted. Many years ago, one Bhadooree 
dug a canal between the rivers Bhyrub and 
Gomauee, and this canal was the bouudary 
line of the two estates Radhabullabpore and 
Romeepore, the canal itself beiug included in 
the formor estate. 
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For some years past, the whole or the 
greater part of the waters of the river Bhyrub 
have been flowing down this canal, and have 
at last changed if course altogether, carrying 
it,into the middle of the plaintiff’s estate, 
and leaving the old bed of the canal dry. | 


As a matter of course, the old bed be- 
enme accreted to the defendant’s estate of 
Romeepore, and: as an accretion he took 


but to the riparian proprietor to whose estate 
they were joined. À 


The real point in dispute in.this casa is 
very simple, and-as the bed of the Bhadooree 
dhara is found to belong to the special re- 
spondent, ib must clearly remain his, whether 
it be wet or dry. 


The special appeal is dismissed with 








possession of it. 


The Lower Appellate Court held that as 
the plaintiff’s estate included the bed of the 
canal, he was entitled to the disputed land 


costs. 





The 23rd June 1868. 


as part of that bed, and that the provisions Present: 
of Regulation XI of 1825 did not apply. The Hon'ble F. B. Kemp and E. Jackson, 
Tt is urged in special appeal that as the Judges. 


disputed land is admittedly a gradual ac- 
cretion, it belongs to the tenure of the per- 
gon to whose land it is thus annexed ; and 
that Clauses 1 and 5 of Section 4 Regula- 
tion XI of 1825 apply to the case. 


It appears to us that on the facts found 
by the Judge, his decision was correct, and 
that as the bed of the canal belonged to 
the plaintiff, (a fact not contested in the 
petition of special appeal,) the land in dis- 
pute, which forms part of that bed, must 





Butwarra—Breach of Contract-—-Ab- 
sence of consideration — Specific 
performance. 

Case No. 3361 of 1867. 


Special Appeal from a decision passed by 

` the Additional Judge of Tirhoot, dated 
the 6th September 1867, affirming a deci- 
ston passed by the Principal Sudder 
Ameen of that District, dated the 22nd 
March 1866. 


Nukehad Singh and others (Defendants) 


ertain to his estate, and not to the special 
Breen - i ee 

Clause 4 Section 4 of the Regulation shows oe 
distinctly that this is the case, ° It recites Hunooman Dutt Singh and others (Plaintiffs) , 
that “in small and shallow rivers, the |' — Respondents. 


“ beds of which are recognized as the pro- 
“ perty of individuals, any sand-bank or ehur 
“ that may be thrown up shall belong to the 
“t proprietor of the bed of the river, subject 
“ to the provisions stated in the lst Clause 
“ of the present Section.” 


The special .appellant’s vakeel wishes to 
construe the last words of this, viz., “ sub- 
ject- to the provisions stated in the Ist 
Clause of the present Section’’ as meaning 
that such lands belong to the estate to 
which they join ; but it is clear from reading 
the latter part of the Section in question in 
conjunction with Clause 4, that these words 
do not apply to the formation or position 
of the newly accreted lands, but to the 
owner’s right in them, in relation to the 
Government, after they are formed ;—in fact, 
any other explanation would result in the 
contradiction that Clause 4 Section 4 of the 
Regulation would in one and the same sen- 
tence declare that the owner of the bed of a 
shallow river had right to all sand-banks and. 
churs thrown up in it, and that the snme 
sand-banks. and churs belonged not to him 





Ur. R. T. Allan and Baboos Unnoda 
Pershad Banerjee aud Mohinee Mohun 
Roy for Appellants. 


Baboos Onoocool Chunder Mookerjee ond 
Ashootosh Chatterjee for Respondents. 


Certain putteedars applied for a butwarra under the 
provisions of Regulation XIX of 1814. At the time 
of the butwarra it was stipulated between the puttee- 
dars of a 6-annas and 7-annas shares that, in the 
event of a particular village falling by division wholly 
to either of them, they would re-unite and hold the 
13-annas share joint as before. 


One party having resiled from this agreement, it was 
HELD, that the other party was entitled to sue fos 


specific performance, and such a suit would lie only in 
the Civil Court. ` 


Herp, that the absence of mention of any money 
consideration in the agreement was no bar to its being 
enforced, as the parties thereto had waived all objec- 
tion on the score of the particular village named, or 


any other, falling wholly or in part to their respect- 
ive shares, z 


Kemp, J.—Tuis is a suit for specific 
performance of an agreement entered into 
between the parties to this suit under some- 
what peculiar circumstances. It appenrs 
that Mouzahs. Pugrah and “Nguhsaree were 
held ia three puttees, viz, a.7-aniea 


on 


4 
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puttee (which again was sub-divided), a 


6-auna puttee,” and a 3-anna puttee. The 
3-anna putteedar being obnoxious to 
other putteedars, they applied for a but- 
warra under the provisions of Regulation 
XIX of 1814. Under the butwarra, 
Gooroodyal Singl’s share,—the 8-anna 
share,—fed exclusively in the village of 
Muhsaree, and he had nothing further to do 
with the village of Pugrah. So far the 
object for which the butwarra was applied 
for was obtained. But at the time of the 
butwarra, by the agreement, it was stipulated 
between the putteedars of the 7-anna 


and 6-anna shares that, in the event of the- 


village of Pugrah falling by division wholly 
to either of those putteedars, they would 
re-unite and hold the 13-anna share joint as 
heretofore. The object of this suit is to 
enforce that agreement, from which if is 
alleged the defendants have resiled. 


The Court of first instance found that the 
agreement had not been proved ; the suit 
was, therefore, dismissed. On appeal, the 
Additional Judge has fonnd as a fact upon 
the evidence, that the defendants did execute 
this agreement; the suit was, therefore, 
decreed. 


In special appeal, four main grounds of 
objection have been taken ;—/first, that the 


‘ guit is barred under Clause 9 Section 1 


of Act XIV of 1859, inasmuche as the 
suit being on a breach of contract, 
ought to have been brought within three 
years of the time when the breach of con- 
tract took place ; second, the Civil Court had 
no jurisdiction to try this suit ; third, that, 
the agreement cannot be enforced, inas- 
much as there was no consideration, and it 
was never acted upon ; fourth, that the con- 
sent of Nuckchad Singh, one of the defend- 
ants, would not bind the other defendants who 
were not present, and who were not consent- 
ing parties to the transaction. 


The issue in bar of limitation was not 
taken in the Courts below, It is not shewn by 
the special appellant when the butwarra was 
completed, and when the breach of contract 
occurred. This plea at this late stage of the 
case is, therefore, over-ruled. 


On thegyuestiou of jurisdiction, we are of 
opinion that a Civil Court is competent to 
entertain this suit. Itis clear that if the 
parties were consenting to the re-union of the 
13-anna puttee, they might have applied to 
the „Collector under Settion 6 of Regulation 
XIX of 181¢; and there cannot be any 
doubt that the Collector would have acceded 
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ment revenue would not have been prejudic- 
ed ; on the contrary, it would, have been 
easier to collect from one joint body of 
l3-anna putteedars than from that body split 
up. The defendants having resiled from the 
agreement, the plaintiffs were entitled to sue 
for specific performance, and such a suit 
would lie only in a Civil Court. 


The third objection is on the question of 
consideration. No money-consideration 
mentioned in the agreement, but it is clear 
from the terms of the agreement that the 
parties thereto were not to object before the 
Collector with reference to Pugrah or any 
particular mouzah falling wholly or in part 
to their respective shares. They waived all 
objections on this score, and agreed that, 
however the butwarra might turn out, they 
would, as between themselves, re-unite. The 
agreement has of course not been acted upon, 
and this is the cause of the present suit. 


On the last point the Judge has found that 
the defendants were consenting parties. 
One of these, Burosee Singh, whose defénce 
below was that he was not present at all, 
has not appealed. Indeed, the answer of 
the defendants below was not so much to 
the effect that they were non-consenting 
parties, but amounted to a total denial of 
the execution of agreement. 


We, therefore, dismiss the special appeal 
with costs. 


The 23rd June 1868, 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Law of Distraint—Cutting and carry-. 
ing away crops. - 


Cases Nos. 3353, 3354, and 3358 of 1867 
under Act X of 1859. 


Special Appeals from a decision passed by 
the Judge of West Burdwan, dated the 
13th September 1867, affirming a deci- 
sion passed by the Deputy Collector of 
-that District, dated the 31st May 1867. 


Ador Mohun Chuckerbutty and another 
(Defendants) Appellants, 


“VETSUS 


Thakoor Monee Dabee and others 
(Plaintiffs) Respondents, 


# 
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to their request, inasmuch as the Govern- . 
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. Baboos _Luckhee Churn Bose and Nubo 


Kishen Mookerjee for Appellants, 


Baboo Bungshee Dhur Sein for Respond- 
ents. 


` Certain putneedars, who in execution of a decree for 
khas possession had been put into nominal possession of 
their lands, instead of ousting the ryots, allowed them 
to cultivate, and when they had cultivated, cut and car- 
ried away their crops. - 


Heup, that the act of the putneedars was an abuse of 
the Law of Distraint, and rendered them liable for dam- 
ages, 


Jackson, J.—IN all these cases, the de- 
fendants (putneedars) obtained a decree for 
khas possession, and in execution of decree 
were put into nominal possession of the 
lands in suit. They have siuce distrained 
the crops of the ryots which were growing 
on the land, and have cut and carried them 
away. The plaintiffs are those ryots and 
their vendors. They have obtained a decree 
for the value of the crops as having beer 
illegally distrained, 


Tt is said that the ryots had no right after 


` the decree for khas possession to cultivate 


the land, but as they chose to cultivate the 
land, the defendauts (putneedars) were en- 
titled to carry off the crops. The defend- 
ants did not, it appears, distrain .the crops 
as the crops of the ryots who had cultivated 
them, but as the crops of another ryot to 
whom they alleged that they had leased 
the lands, but who had not cultivated 
them. 


We think that tha Lower Courts were 
right in holding the act of the defendants to 
be an abuse of the Law of Distraint, 
and in making the defendants liable for 
damages, The defendants might have ousted 
the plaintiffs in due course of law if 
they were entitled to do so; and if the pro- 
ceedings in execution of the Civil Court 
decree had not had the desired effect in secur- 
ing that end, they might have taken other 
more effectual legal means to that effect. 
But they stood by and allowed the plaint- 
iffs to cultivate the lands, and when they 
had cultivated the lands, then they carried 
away the crops. 


: We have also been told that the decree 
for khas possession obtained by the defend- 
ants has been reversed on special appeal by 
this Court. However this may be, the 
decision of the Lower Court is correct, and 
we, dismiss the appeal with costs. 
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The 24th June 1868. 
Present: 


The Hon’ble G, Loch and F. A, Glover, 


Judges. 


Suit — Survey award — Possession — 


Limitation. 
Case No. 2948 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sythet, datid the Llith Au- 
gust \867, afirming a decision passed by 
the Officiating Principal Sudder Amen 
of that District, dated the 18th Murch 
1867. 


Mozuffur Ali and others (Plaintiffs) 
Appellants, 
versus 
Grish Chander Doss (Defeudant) 
Respondent. 


Mr. C. Gregory aud Moulvie Murhamut 


Hossein for Appellants. 


Baboos Debendro Narain Bose and Rajen- 
durnath Bose for Respondent, 


Where a plaintiff sued not only for the cancelment 
of a survey award, but also to be restored to possesion 
of land from which he had been subsequently dispos- 


sessed, his suit was held not to be barred because not 


brought within three years of the award, the latter 
claim being a different cause of action, to be governed 
by the limitation of 12 years in Clause 12 Section 1 
Act XIV. 1859. 

Glover, J.—T11s was a suit for recovery 
of possession of land and for the cancel- 
ment of a survey award, 


The first Court dismissed it on the merits, 
but the Judge on reading the plaint consi- 
dered that the suit was barred by Clause 6 
Section 1 Act XIV of 1859, not haviug 
been brought within three years of the date 
of the survey award, aud threw out the 
plaintiff's case on the issue of limitation. 


The points taken in special appeal are that 
the Judge was wrong (1) in taking up the 
question of three years’ limitation at all, iu- 
asmuch as the defendant never pleaded it > 


and (2), in considering it material to the 


case, inasmuch as besides praying for tho 


reversal of the survey award, the plaintiff - 


distiuctly asked for recovery*of possession, 
dating his dispossession from a tinye cousi- 


derably subsequent to thé paine of the 
survey award, 
The objections must, we think, bé allow- 


ed. The rulings of this Court, to which the 
Judge alludes, go no fdrther thau this, that 
where a plaintiff is barred on th@ face of his 


own plaint, an Appellate Court is justified 0 a y 
a~ 
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raising the issue, although it may have never 
been raised bélow. This refers to cases 
where a plaintiff sues for arrears of rent for 
six years, or for wasilat for 12, aud such like, 
where the very recital of the plaint shows 
a considerable portion of the relief sought 
to be impossible under the Limitation Laws. 


Now, ifi this case, the plaintiff asked for 
two kinds of relief: he wished to have the 
survey award altered, and also to be restored 
to possession of his land, the two wrongs 
not having been done at one and the. same 
time, but at a considerable interval. ‘Thus 


the survey award was made on the 23rd of 


September 1863, whilst the plaintiff dates 
his dispossession from the 14th of January 
1864. 


If the plaintif had come into Court 
merely to ask for the cancelment of the 
survey award, he would have been obliged to 
bring his suit within three years of that 
award; but his claim to be restored to pos- 
session of land from which he had been 
subsequently dispossessed, would be an en- 
tirely different cause of action, and ove that 
would be governed, not by Clause 6 Sec- 
tion 1 Act XIV of 1859, but by Clause 12 
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[Val X. 
Messrs. R. Watson and Co. (Plaintiffs) _ 
Appellants, 
versus 


Nobin Mohun Baboo (Defendant) Respond- 


ent. 


Messrs. R. T. Allan and J. S. Rochfort 
for Appellants. 


Baboo Ashootosh Dhur for Respondent. 


Where tenants sued for a declaration that their hold- 


ing was mokurruree at a given rent, and the surburakar 
of their zemindar admitted their right on behalf of the 
zemindar, who himself filed a petition corroborating his 
surburakar’s statement, it was held that these admis- 


sions would bind any subsequent zemindar not being an 
auction-purchaser ata sale for arrears of Government 
revenue, 

Glover, J.—Tuis was’ a suit by Messrs. 
ijaradars, under the 
Rajah of Chota Nagpore, of Pergunnah 


Phoolkosina, to recover arrears of rent at 
enhaneed 
defendants, who are holders of the village 
of Jyenuggur. 
mokutruree title at 6 rupees a year, granted 
by the zemindar in 1237 B. S. 


rates after notice, against the 


The defendant pleaded a 


Both Lower Courts held that the defend- 


_ that is to say, twelve years to bring his 


‘Principal Sudder Ameen tried. 














ant’s tenure was mokurruree, snd therefore 
protected from enhancement. 


In special appeal, the plaintiffs contended 
that the defendants ought to have produced 
and proved their mokurruree title-deed, and 
that the recital in a Civil Court decree, on 
which the Judicial Commissioner proceeded, 
did not bind the plaintiffs, nor was it 
sufficient to prove the defendant’s mokurruree 
right. 

We see no reason to interfere in this 
matter. The Civil Court decision above 
referred to, was given in a suit brought by the 


Section 1 of that Act. He would have, 


sult. 


This, we remark, was the view the de- 
fendant took of the plaint, for he mised the 
issue of twelve years’ limitation, which the 


The Judge’s order must be reversed with 
costs of this appeal on the special respond- 
ent, and the case be remanded for trial on 
its merits, and the costs will follow the 
result, 


The 24th June 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges, 


Wokurruree tenure—Admissions by 
e Zemindar. 


e Case No. 2909 of 1867. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 23rd July 1867, 
affirming a decision passed by the Deputy 
Commissigner of that District, dated the 

e 80th April 1867, 


“$ 
` 


am: 








present defendants against the holders of the 
zemindaree, represented for the occasion by 
the Collector, and by the present lessor of 
the plaintiffs as surburakar of the disquali- 
fied Rajab, his father, for a declaration that 
their holding was mokurraree ata rent of 
rupees 6, In that case, a char was produced, 
and the preseut zemindar admitted on behalf 
of his father, the then holder of the estate, 
that the defendant’s tenure was mokurruree. 


It is argued that this admission, which 
was made by the plaintiff’s lessor whilst he 
was merely surburakar, does not bind the 
special appellants. -But this is an error. As 
surburakar, the present Rajah admitted the 
tenant’s right on behalf of his father; and 
his father, also, as appears from a memoran- 
dum in the decision of 1852, filed a petition 
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‘eorroborating his surburakar’s statement, 
and admitting the mokurruree title of the 
parties then suing. 


These admissions would undoubtedly bind 
any subsequent zemindar not being a pur- 


chaser at an auction sale for arrears of 


Government revenue, and the present hold- 
er of the estate would be estopped from 
setting up a different state of things: 


We do not find, however, that he has in 
any wry done so, and the present suit has 
been brought by the ijaradars on their own 
responsibility. 

We think that the evidence on which the 
Judicial Commissioner came to his finding 
that the defendant’s tenure was mokurruree, 
was legally sufficient, and that there is, 
therefore, no ground of special appeal. It 


has been brought to our notice that the- 


defendant’s claim to hold their tenure as 
morousee as well as mokurruree. But we 
find that the decree on which the Judicial 
Commissioner has relied does not go fur- 
ther than establish the mokurruree title. 
Whether it is also morousee is a point not 
decided. 


We reject the appeal with costs, 





The 24th June 1868. ` 
Present.: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Waste by widow — Appointment of 
Nianager—Leases. 


Cases Nos. 2951 and 2952 of 1867. 


Special Appeals from a decision passed 
by the Judge of the Principal Sudder 
Ameen of Bhaugulpore, dated the 12th 
August 1867, affirming a decision pass- 
ed by the Boonsiff of that District, 
dated the 10th April 1866. 


Mussamut Mobaranee and another (Defend- 
ants) Appellants, 


Versus 
Nuddu Lall Misser (Plaintiff) Respondent. 


Moulvie Syud Murhamut Hossein and 
Baboo Romanath Bose for Appellants. 


Mr. R. E. Twidale for Respondent, 


Where waste is proved on the part of a widow, the 
Court should not put a reversioner into possession; but 
should appuint a manager (who might be the reversioner) 
who should be required to render accounts periodically, 
Leases which have been given by the widow cannot be 
imterfered with, unless the lessees be making waste. 


I 


N 8 


joint proprietor with the widow. 





Loch, J.—Wastx on the part of the wi- 
dow has been proved, aud the Lower Courts 
have given the reversioner possession, and 
directed that his name be registered as a 
We think 
the order is wrong. The Court should not 
have converted the reversioner into an ac- 
tual proprietor. It should have appointed 
a manager accountable to the Court for all 
his acts in respect of the estate, who should 
be required to render accounts periodically, 
and be put in possession of all the property 
in the widow’s own possession. Loascs 
which have been given by her cannot be in- 
terfered with as laid down by the Full Bench 
decision in the Special Number of the Weekly 
Reporter, pages 165 and 166, unless the les- 
sees be making waste; and if the charge be 


‘proved, then the Court can take measures to 


preserve the property given iu lease. There 
is nothing to prevent the Court appointing 
the reversioner to be manager if he be a fit 
person for the appointment. We modify 
the orders of the Lower Court accordingly. 
Parties to pay their own costs in these 
appeals. 





The 24th June 1868. 
Present: 


The Hon'ble Œ. Loch and F. A. Glover, 
Judges. 


Documentary evidence — Mokurrure¢ 
title—Enhancement, 


Case No, 2851 of 1867 under Act X of 
1859. 

Special Appeal froma decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 28th July 1867, 
affirming a decision passed by the Deputy 


Commissioner of that District, dated the 
30h April 1867. 


Messrs. Robert Watson and Co. (Plaintiffs) 
Appellants, 


versus 


Sham Loll Pundah (Defendant) Respondent. 


Messrs. R, T. Allan and J. S. Rochkfort 
for Appellants. 


Baboos Ashootosh Dhur and Nubo* Kishen 
Mookerjee for Respondent, 


A copy of a pottah cannot be receigad in evidenro 
without cause being shewn for the “absence of tie 
original, > ° 
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Where a ryot relies ona mokurruree pottah as pro- 
tection against enhancement, he is bound to prove his 
special title; mere possession and payment of rent 
for a number of years cannot bar a farmer's right to 
enhance where such a title is plealed. 


Glover, J.—Tuis was a suit by an 
ijaradar for arrears of rent at enhanced rates 
after notige. The defendant pleaded a 
mokurruree pottah granted to him bya 
former zemindar in Assin 1253 B. S, 
under which he held ata fixed rate of 
rupees dl, 


Both Lower Courts held that the defend- 
ant had made out- his case, aud dismissed 
the plaintiff’s claim to enhancement. 


It is contended in special appeal that the 
Lower Appellate Court has held the defend- 
ant’s documents to be genuine, without 
the slightest proof having been given that 
they are so. 


We think that this objection must be al- 
lowed. The defendant claimed exemption 
from enhancement under a pottah. This 
pottah be did not file. A copy was pro- 
duced and accepted by the Court, but no 
cause was shewn for the absence of the 
original document, nor was any evidence 
taken in support of copy of the pottah which 
was filed. It was considered apparently to 
be proved, or rather corroborated, by certain 
admissions made by a former ae ara in 
another case, by a char granted by the 
present zemindar, and hy receipts for rent 
paid during the last 20 years. 


The so-called admission of the zemindar 
ss worth nothing, for during the progress 
ofthe very same suit, he filed a petition, 
stating that his amlah had filed an answer, 
admitting the mokurruree without his kuow- 
ledge and consent, and that the holding was 
not mokurruree. This was clearly no evi- 
dence iu favor of the defendant. 


The char, setting aside the objection 
taken to it that the grantor had at the time 
no power to give it, has not been proved in 
any way, and consequently does not assist 
the defendant’s case. — 


The receipts have not been proved either ; 
and if we except those granted by the Col- 
lector, there is no evidence that rent has 
been paid at the rate claimed by the defend- 


Mere possession and payment of rent for 
a number of ygars, even if proved, cannot 
bar a farmes right to enhance, where the 

*ryot -relies ona mokurryree pottah, He 


aw 
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is bound to prove his special title, and if he. 
fail to do that, he is in no better position 
than any other occupant ryot. 


In the present case, the defendant has 
given no proof at all of his mokurruree pot- 
tah. Hé has filed certain documents and 
expected them apparently to prove them- 
selves. 


We regret to observe that on more than 
one recent occasion we have remarked a lax 
system of admitting documents as evidence, 
without any proof of them being genuine, as 
prevailing in some of the Couris of Chota 


| Nagpore. 


It cannot be too particularly impressed 
upon parties to suits that documents are no 
evidence in a case unless they are proved, 
and that the mere possession of a lease, which 
purports to be mokurruree, will not protect 
its holder from enhancement unless he can 
show how and when that lease was granted, 
and the reception of such unsupported docu- 
ments as evidence by the Civil Courts is a 
source of evil to all concerned. 


Tt may be that in this very case, the de- 
fendant could have proved the loss of his 
original pottah, and could have estabiished 
the fact of its having been granted to him 
by the zemiudar, had the Court refused to 
accept his documents without such proof, 


But be this as if may, we are bound to 
decide on the case as it is now before us, 
and tosay that the defendant (special re- 
spondent) has given no evidence whatever of 
his claim to hold under a mokurruree pot- 
tah, and that the plaintiff’s claim to enhanced 
rents must be allowed. 


The rate at which such enhancement is to 
be given must form the subject of separate 
enquiry, and the case is remanded to the 
Deputy Commissioner for the purpose. 


The Lower Appellate Court’s order is re- 
versed with costs on the special respondent. 
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The 25th June 1868. 
l Present: 


The Hon’ble L. 8. Jackson and F. A, Glover, 
Judges. 
Suit for rent prior to Act X of 1859— 


Question of title—Section 2 Act 
VIII. 1859. 


Case No. 29 of. 1868. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau- 
gulpore, dated the 29th November 1867. 


Chowdhry Teeluck Pershad Singh and 
others (Plaiutiffs) Appellants, 


versus 


Deg Narain Singh and others (Defendants) 
Respondents. 


Baboos Onoocool Chunder Mookerjee and 
Chunder Madhub Ghose for Appellants. 


Baboo Kishen Sueca Mookerjee for 
Respondents. 

Where a suit for rent was instituted and heard ina 
Civil Court before Act X of 1859 came into force, and 
an issue as to title between plaintif and an inter- 
venor was raised and decided, —HELD, that a subsequent 
suit by plaintiff for possessioa was barred by Section 2 
Act VIII, 1859, 

Jackson, J—Txis was a suit for posses- 
sion of 14 dams anda small fraction share 
of mouzahs Dheera and Mothoorapore, which 
form part of Pergunnah Bisthezaree in 
Bhaugulpore, and for mesne profits. 


The plaintiffs’ allegation was that they 


had purchased at a sale in execution of a 


decree the interest of a certain party in that 
Pergunnah tothe extent previously stated, 
and that being denied possession of the 
purchased share, they had sued and obtained 
a decree and had been put in possession ; 
that subsequently they had given a lease of 
this share in the mouzahs comprised in that 
Pergunnah to Ahlad Singh, one of the de- 
fendants ; that afterwards, on suing Ahlad 
Singh for rent on account of the two mou- 
zahs in question, he alleged that he had 
never been put in possession of the share 
leased to him in those mouzahs. 


In that suit, Deg Narain Singh, the other 
defendant, intervened, denying that the 
plaintiffs had any interest in, or were ever 
in possession of, any share in the mouzahs. 


The suit for rent, which was prior to Act 
X of 1859, was instituted and heard in the 
Court of the Principal Sudder Ameen, 
Finally, the plaintiff’s suit was dismissed, 
and itis now alleged that upon such dis- 
missal, Deg Narain Singh, with the aid of 
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Ahlad Singh, had dispossessed the plaintiffs 
from tlie monzahs in question, and therefore 
plaintiffs brought their suit. 


Itseems that on the suggestion of tho 
defendant Deg Narain Singh in his written 
statement, a number of other parties, co- 
sharers in the Pergunnah, were byought in 
as co-defendants and entered appearance ; 





for what reason they were made defendants, 


is not apparent. 


The principal defendant raised two issues 
in bar at the hearing of the suit 


First—That the Court was precluded 
from entertaining it under Section 2 of the 
Civil Procedure Code. 


Secondly.—That the suit was barred by 
limitation. 


The Principal Sudder Ameen appears to 
have selected for trial the issue of limitation, 
aud he gives no judgment on the other issue 
in bar. Heheld that the plaintiffs’ suit was 
barred, inasmuch as no possession of the 
lands in dispute within 12 years was made 
out to his satisfaction. 


Against this decision the plaintiffs have 
appealed, and the defendant Deg Narain 
Singh on his part has tendered an objec- 
tion under Section 348, on the ground that 
the suit should have been thrown out under 
Section 2 of Act VIII of 1859. 


We first heard the argument upon the 
objection last mentioned, and it appears to 
us that although the objection cannot be 
maintained precisely in the form which it 
bears, yet, in effect, the plaintiffs’ suit must 
fail on the ground that it involves a material 
issue of fact which has been already deter- 
mined by a competent Court between the 
same parties, and which issue disposes of 
the present suit, The finding of the Court 
in the former case may, in our opinion, be 
used as evidence and as conclusive evidence 
against the plaintiffs in this suit, 

We have been much pressed on the side 
of the appellants with the contention that 
the previous decree, being merely a decree 
in a suit for rent against the plaintiffs’ les- 
see, was not evidence agninstethe plaintiffs ; 
and we arereferred to the case of Mussamut 
Edun versus Mussamut Bechun, d&cided by 
a Bench of three Judges, and reported in 
VIII Weekly Reporter, page 175, Civil 
Rulings, : 


It seems to us that ethe decision in that 
case was based mainly on the @onsideration 


that the Court which had given the previous® l 
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decision relie# upon was not a Court of 
concurrent jurisdiction with that in which 
the latter suit was brought. That was a 
decision in a rent suit in the Collectors 
Court under Act X of 1859; the Collector’s 
Court being a Court limited in its jurisdic- 
tion, and gompetent to determine the matter 
immediately before it, but not competent 
finally to determine the other questions 
which arose incidentally in the case. 


This is not the case here, for the previous 
decision was given in a suit in the Civil 
Court, originally a suit between the plaint- 
iff and his lessee,. but in which a third party, 
the appellant before us, who claimed the 
whole title to the land in question, was al- 
lowed to intervene : wkereon, by the direction 
of the High Court on special appeal, an 
issue was ordered to be tried as between the 
intervenor and the plaintiff, namely— 
« Whether the whole interest which the 
*¢ plaintiffs’ predecessor in estate may have 
‘Chad in these mouzahs had not passed out 
“ of them by deeds of sale, compromise, or 
“otherwise, prior to the date of the pottah 
“to Ahlad Singh.” 


The very issue which is intended to be 
decided in this case was thus raised between 
the same parties, and in a Court competent 
to decide this question. Itis true that the 
original object of the suit was to recover 
rent, but by the intervention of a third 
party the question of title was gone into, not 
under Section 77 of Act X of 1859 and in 
a Court restricted in its jurisdiction, but in 
a Court competent to decide that question 
finally. 

It would, perhaps, suffice for us to stop 
here and to say that the point of title iv- 
volved in the present suit being one which 
has been already raised and determined 
between the same parties by a Court of 
competent jurisdiction, the plaintiff must 
necessarily fail. But as the parties may 
question our decision on this point, we have 
thought it advisable to enquire further if 
the Court below was right on the point 
which it did decide, viz., on limitation ; and 
having the evidence before us, and having 
heard that evidence, we have no hesitation 
in affirming its judgment. 

It seems to us that there is nothing like 
any evidence to show that the plaintiffs 
were in possession within 12 years; on the 
contrary, the decision in the suit above re- 
ferred to goes to show that at the period of 
Ahlad Singhs lease, the plaintiffs were not 


owe 
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reason to believe that they ever got into: 


possession afterwards. 


We think it right to state that Baboo 
Chunder Madhub Ghose proposed to submit 
to us certain documents, and what he called 
“the history of the previous litigation,” 
commencing from the year 1828, but having 
ascertained from him that the documents in 
question do not contain any evidence of 
possession within IZ years, and that they 
are not corroborative of the evidence of the 
witnesses as to that possession, we declined 
going into that mass of documents. 


We think, therefore, for these reasons and 
for those referred to above, that the plaint- 
iff’ suit has been rightly dismissed, and 
that this appeal also must be dismissed with 
costs. 


An application for costs has been made 
to us by certain parties who have been made 
respondents in the case, but as we see no 
reason why they should make a separate 
case and entertain separate pleaders, they 
are not entitled to separate cotss. 





The 25th June 1868. 


Present: 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
Limitation—Suit by Government 


lessee — Clause 12 Section 1 and 
Section 17 Act XIV. 1859. 


Case No, 3137 of 1867. 


Special Appeal from a decision passed by 
the Deputy Commissioner of Cachar, 
dated the 28rd September 1867, revers- 
ing a decision passed by the Moonsiff’ of 
that District, dated the 15th June 1867. 


Assoo Meah and others (Plaintiffs) 
Appellants, 


VETSUS 


Rajoo Meah and others (Defendants) 
Respondents. 


Baboo Luleet Mohun Sein for Appellants. 
No one for Respondents. 

In asuit for the recovery of immoveable property, 
where the cause of action arose more than 12 years 
previously, the fact of plaintiff claiming as lessee under’ 
Government does not take it out of the operation of 
Clause 12 Section 1 Act XIV of 1859, or bring it within 
the reservation of Section 17. 

Phear, J—In this case, the suit is 
brought for the recovery of immoveable pro- 
perty, and the Lower Appellate Court has 


see no! substantially found that the cause of action 
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arose more than 12 yəħrs previous to the 
institution of the suit.. The Lower Appel- 
late Court has accordingly held that the suit 
is barred by the operation of Clause 12 Sec- 
tion 1 Act XIV of 1859. The special- ap- 
pellant taking the facts as found by the 
Lower Appellate Court, objects that the pe- 
riod of limitation in this case is not 12 years, 
but 60 years, because the plaintiff claims 
the land which-is the subject of suit as 
lessee under Government, 


The words of Clause 12 are perfectly 
general. They certainly apply in terms to 
this case, and therefore the objection of 
the special appellant -cannot be supported, 
unless there is something either in Act 
XIV of 1859 or in some later Act to pre- 
vent Clause 12 of Section 1 from having 
operation in cases where the plaintiff sues 
as lessee of Government property. Now, 
the only legislative provisions which bear 
contained in 
Section 17 Act XIV of 1859. That 
Section says :—‘' This Act shall not extend 
“to any publie property or right, nor to 
“ any suits for the recovery of the public 
“ revenue, or for any public claim whatever, 
“but such suits shall continue to be go- 
‘¢ verned by the laws or rules of limitation 
“« now in force.” If, therefore, this is a suit 
brought to recover public property, or to 
assert a public right, or is a suit for. the re- 
covery of public revenue, or to make good 
any public claim whatever, then Clause 12 
Section 1 has no operation in the case. 
But obviously the claim of the plaintiff is a 
purely private claim, He seeks to assert a 
private right. The remedy that he asks for 
would result solely in his own benefit. It 
does not appear by the terms of his plaint, 
nor is any fact disclosed by the answer of 
the defendant which serves to indicate in 
any way that public property is in question 
in this suit, or that any public right or 
claim is sought to be vindicated. In truth, if 
the statements of the plaintiff and the defend- 
aut are taken together, it would seem that 
the Government, so far from having suffered 
or being likely to suffer any loss in regard 
to public property or public right under the 
circumstances of the case, is actually receiv- 
ing rent from two parties, namely, the plaint- 
iff and the defendant, simultaneously, for the 
plot of land which is the subject of suit. 
In short, there is no pretence for saying 
that this is a suit falling within the reserva- 
tion of Section 17 Act XIV of 1859, and 
consequently the words. of Clause 12 Sec- 
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That being so, on the finding of fact of the 
Lower Appellate Court, whith is not im- 
peached by the special appellant, the plaint- 
iff’s suit is barred, and the decision of the 
Lower Appellate Court isright. We there- 
fore dismiss the appeal, but without costs, as 
no one appears for the respondent. 
s 


LD 


The 25th June 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 

Suit for kubooleut at enhanced rates 
—Failure to prove specific claim— 
Legal objection first taken in ap- 
peal, 

Case No. 8180 of 1867 tnder Act X of 1859. 


Special Appeal forma decision passed by 
the Additional Judge of Nuddea, dated 
the 30th August 1867, affirming a decision 
passed by the Deputy Collector of that 
District, @gted the 23rd May 1867. 


Deen Dyal Puramanick (Defendant) 
Appellant, 


VETSUS 
Surendurnath Roy (Plaintiff) Respondent. 


Baboo Issur Chunder Chuckerbutty for 
Appellant. 


Babeo Mohendro Lall Shome for 
Respondent. 

In a suit for a kubooleut at g specified rate of rent, 
the first Court found that plaintiff was not entitled to 
akubooleut ut the rate claimed, but decreed that he 
should obtain one at the olā rates. Defendant ap- 
pealed to the Judge on the ground that as plaintiff had 
not proved his claim to a kubooleut at enhanced rates, 
no decree for a kubooleut should have been given. 


HeLp, that an objection of this kind, which is found- 
ed upon law only, may be made by a party to the 
suit in the Court of appeal, although it has not been 
made in the Court below. 


HELD, in special appeal from the Judge's decision 
dismissing the appeal, that the objection was a perfectly 
good one, and that as plaintiff had failed to mako out 
his title to a kubooleut at the rent claimed, his suit 
ought, under alate Full Bench ruling, to have been 
dismissed. 

Phear, J—TYue plaintiff in this suit 
seeks to obtaina kubooleut from the de- 
fendant at a certain rate of rent specified, 
The first Court has found that he is not 
entitled to obtain a kubooleut at éhe rent 
so specified and claimed, but nevertheless 
has decreed that he shall obtain one at tho 
old rates paid by the defendant, whizh were 
less than those of the kubooleut in question. 


Against this decision, the sey Salar åp- 


tion 1 of that Act must have full operation. , Pealed to the Judge, in whose judgment we, 
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find it stated—“'The next plea is that as the | discussed before the Court. It is, too, some- 


“ Lower Court found that the plaintiff had not 
“ proved his claim to a kubooleut at enhanced 
“ rates, no decree for a kubooleut even at the 
“old rates should have been given.” The 
Judge went on to make some observations 
with regard to this plea, and eventually 
over-rule@ it. Finally, he dismissed tho ap- 
peal, and confirmed the decision of the first 
Court. 


The defendant appeals to. this Court 
specially, and one of the grounds of appeal 
is, “that when the Lower Courts found that 
‘the plaintiff could not prove the rent for 
“which he tendered the pottah to your pe- 
‘‘titioners, they should have dismissed the 
“ plaintiffs case without making any further 
“ enquiry.” There can be no doubt that this 
objection is a perfectly good objection to the 
Judge’s determination of the matter of law, 
which, as we have montioned, the appellant 
raised before him; and the only question that 
has occurred to us with regard to the defend- 
ant’s right to succeed in Speci “Pon on 
this head is this, namely, whether this de- 
fence to the plainuff’s suit which the defend- 
ant first set up in the Appellate Court below 
and now relies upon, not having been taken, 
asin fact it was not taken, in the Court of 
first instance, ought to have been allowed 
to be taken in the Court of appeal. 


After a little consideration, we age of opi- 
nion that an objection of this kind, which is 
founded upon law only, may be made by a 
party to the suit in the Court of appeal, al- 
though it has not been made in the Court 
below. Perhaps, it might be said generally 
that points which have not been taken in 
the Court below ought not to be taken 
in a Court of appeal, and at any rate 
whenever so taken, if they are founded in 
any material degree upon matters of fact, 
the Court of appeal would probably do 
right as a general rule to refuse to enter- 
tain them, because it can never be known 
with certainty whether, if the point had 
been taken in the Court of first instance, and 
the opposite party been allowed to bring 
forward evidence which might have seemed 
to him necessary in consequnce, the facts 
before the Court would not have assumed 
a differeat aspect from that which they do 
exhibit under the existing circumstances of 
the case. As regards a pure point of law, 
no doubs this argument does not apply, but 
still it is inconvenient, to say the least of 
it, both to the Court afd to the parties, that 
a point of Mw should be sprung in a Court 
f: cof appeal which had nos been raised and 


what unfair to the ‘Lower Court that its 
judgment should be objected to on the 
ground of omission to decide a question to 
which its attention had not been directed by 
the parties, or which was not necessarily 
involved in the substance of the contest 
between them. And we do not think that 
an appeal Court would act improperly, if it 
declinéd to listen to an objection of this sort 
so made before it. However, in the present 


case, the Judge has, as we have already 
mentioned, entertained the objection of the 
special appellant, and given a judicial deci- 
sion upon it ; and we think that there is cer- 
tainly nothing necessarily wrong on the 
part of a Court of appeal in entertaining 
a point of law for the first time which had 
not been raised in the Court below. 
being so, we cannot see how we can avoid 
giving liberty to the special appellant to 
object in law before us to the- decision 
which the Judge has pronounced. l 

We have already said that the decision is 
vot a correct one. In a case lately determin- 
ed by a Full Bench of this Court, it was ex- 
pressly held that when a plaintiff claims of the 
defendant a kubooleut at a specified rent, his 
suit fails and ought to be dismissed, if he does 
not succeed iu establishing his right to a ku- 
booleut at that specified rent. Obviously (in- 
deed it is admitted by the respondent in this 
case) the plaintiff here, whatever were the 
merits of the suit in other respects, did fail 
to make out to the satisfaction either of the 
first Court or the second Court, that he was 
entitled to obtain from the defendant a 
kubooleut at the amount of rent which he 
claimed. Under the ruling, then, of the 
High Court, to which we have already re- 
ferred, the Courts below ought, as a matter 
of law, to have dismissed “the plaintiff’s suit 
on this ground. 

The objection of the special appellant, there- 
fore, is made out, We decree the appeal 
and dismiss the plaintiff’s suit, but without 


costs in either of the Courts below: the special . 
appellant to have his costs of this Court only. - 


This | 
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The 26th Sune 1868. 
Present: 
The Hon’ble L. S. Jackson and F. A. Glover, 
; Judges. 


Salvage — Zemindar’s claim to pro- 
perty wrecked—Jurisdicticn—Sec- 
tion 27 Act XXIII. 1861. 


Case No. 82038 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 4th July 1867, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 15th December 
1866. 


Mr. Thomas Grant and others (Plaintiffs) 
Appellants, 


VETSUS i 


Modhoo Soodun Singh and others (Defend- 
ants) Respondents. 


Mr, R. EÈ. Twidale for Appellants. 


Baboo Opendro Chunder Bose for Respond- 
ents. 

A quantity of rice having been recovered from the 
wreck of a boat, a portion was left on the river-bank by 
the owner for the remuneration of the salvors, including 
some left as “Auk zemindary,” which the owners of a 
neighbouring jote carried away. In a suit brought by 
the farmer against the jotedar for the value of the 
portion last mentioned, the Court of first instance went 
into a question of the custom entitling to property 
So saved, 


HELD, that this question was only incidentally raised 
fur the purposes of the suit, which was simply one for 
the value of moveable or pene property and cogni- 
zable by a Court of Small Causes, and the value being 
less than 500 rupees, special appeal was taken away. 

Jackson, J.—Tuis was a sult by the 
plaintiff, who farms an estate from Govern- 
ment against the defendant, who holds a 
morousee, jote within that estate, for the 
recovery .of 400 rupees, being the value of 
200 maunds of rice, which the defendant is 
alleged to have wrongfully carried away. 


The plaintiff's case was, that a boat con- 
taining 2,000 maunds of rice having been 
wrecked on the spot, the cargo had been 
recovered by the exertions of people living 
in the neighbourhood, and that 400 maunds, 
being a portion of the rice so recovered, 
had been left on the river-bauk by the 
owner for the remuneration of the salvors. 
Out of this, 200 maunds had been taken by 
the actual salvors, and 200 had been left as 
‘í huk zemindary,” and the defendants as 
owners of the neighbouring jote cousider- 
ing themselves entitled to this rice, had 
carried it away. 
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The Court of first instance went into the 
question of the custom entitlitg the zemindar 
to property so saved, and it also went into 
the evidence as to the actual assistance ren- 
dered by the zemindar in rescuing the cargo, 
and found on that in the negative, but 
found in the affirmative as to the custom 
entitling the zemindar to a share. e 


The Lower Appellate Court, however, 
found that there was no such custom, and 
dismissed the suit. 


The plaintiff appeals, and a preliminary 
objection is taken by the defendant (special 
respondent) that the special appeal is barred 
by Section 27 of Act XXIII of 1861. 


Against this objection, it is urged by the 
special appellant that the suit involves a 
trial of questions of right beyond the cog- 
nizance of Courts of Small Causes. 


But it appears to us that the suit was 
simply a suit for the value of moveable or 
personal property. It might possibly have 
been decided, without going into the ques- 
tion of rights taken up by the Courts below, 
but at any rate, the question, if taken up 
and decided, was only incidentally raised for 
purposes of the suit. Consequently the suit 
is of a nature cognizable by a Court of Small 
Causes, and the value being less than 500 
rupees, the special appeal is taken away. 


The appeal is dismissed with costs. 


e 


The 26th June 1868. 
Present : 


The Hon’ble L. S. Jackson and E. A. 
Glover, Judges. 


Suit to recover collections from co- 
sharer under agreement—Jurisdic=- 
tion—Section 27 Act XXIII, 18261. 


Cases Nos. 3205 to 3222 of 1867. 


Special Appeals from a decision passed by 
the Principal Sudder Ameen of Bhaugut- 
pore, dated the Tih August 1867, modi- 
Sying a decision passed by the Moonsiff 
of that District, dated the, 22nd March 
1867. 

Shah Ali Ahmed (Defendatt) 
Appellant, 
versus : 
Oodhraj Ram (Plaintif) Respondent. 
Baboo Debendro Narain gose for * 
Appellant. 
` n e N 
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Baboo Otool Chunder Mookerjes for 
e Respondent. 


A suit by a co-sharer to recover from defendant col- 
lections which are in his charge, and which he is under 
agreement to pay to the other co-sharers, is a suit for 
money due under contract, and, if it amounts to less 
than 500 rupees, the appeal is taken away by Section 
27 ‘Act XXIII of 1861. 

Jackson, J.—T ue special appeal in all these 
cases, which are admitted to be similar in 
character, is barred. 


The plaintiff in each of them sued the 
the defendant Shah Ali Ahmed for his 
Share of the collections for the years 1271 
and 1272, The collections are said to be 
“in the charge of the defendant,” These are 
the words used by the Lower Court; it is 
admitted that this is a correct statement, and 
it seems that the defendant was under agree- 
ment to pay the other co-sharers. . 


These were consequently suits for money 
in the hands of the defendant said to be due 
to the plaintiff under a contract, and amount- 
ing to less than 500 rupees. Therefore, the 
appeal is taken away by Secticm 27 of Act 
XXIII of 1861. 

All these special appeals must therefore 
be dismissed with costs. 


The 26th June 1868, 
Present: 


® 
The Hon’ble F. B. Kemp and E. Jackson, 
` Judges. 


Limitation—Cause of action—Zur-i- 
peshgee lease—Assignment of rent 
to creditor. . 


Case No. 3412 of 1867, 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 24th September 1867, reversing a de- 
cision passed by the Principal Sudder 
Ameen of that District, dated the 30th 
December 1865. 


Zoolfee Begum and another (Plaintiffs) 
Appellants, 


VETSUS 


Ram Surun Roy and others (Defendants) 
Respondents. 


e 
Messrs. R. E. Twidale and C. ‘Gregory 
for Appellants, 


Mr. J. °S. Rochfort and Baboos Unnoda 
Pershad Banerjee, Chunder Madhub 
Ghose, and KRomesk Chunder Mitter for 


Respondes. 
° e 
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Plaintiff executed a zufr-i-peshgee lease to defendant 
for a term of years, and arranged with him contem-- 
poraneously that he (the lessee) was to make an annual 
payment (out of the rents payable to plaintiff) to a 
creditor of the plaintiff with a view to clear off a debt. 
These payments, though made punctually fora time, were 
withheld while a balance of the debt still remained 
due, to recover which the creditor sued the lessor 
(plaintiff) and obtained a decree. 


Het, that plaintiff's (lessor’s) cause of action against 
the defendant (lessee) arose from the date of the latter's 
breach of contract, 7 e, the date on which he, failed 
to pay. 

Kemp, J.—Tae point for decision in this 
case is whether the Judge has properly 
applied the law of limitation, which in this 
ease is Act XIV of 1859, or not. 


The facts of the case are these :—The 
plaintiff (special appellant) executed a 
zur-i-peshgee lease to the defendants for 
a term of 9 years from the year 1258 to the 
year 1266 Fuslee. It is alleged that con- 
temporaneously with this lease, an arrange- 
ment was entered into between the plaintiff 
(the lessor) and the defendant (the lessee) 
that the latter wasto make an annual pay- 
ment of 1,000 rupees out of the rents 
payable to the lessor ; the said 1,000 rupees 
to be paid to one Kishen Bhullub, the 
plaintiffs creditor. By this arrangement, 
the debt due to Kishen Bhullub, amounting 
to 7,000 rupees, was to be cleared off, 


-Itis alleged that up to February 1860, 
rupees 5,830, instead of 7,000, were paid 
by the lessee to the plaintiff's creditor, the 
aforesaid Kishen Bhullub. Kishen Bhul- 
lub then brought a suit to recover rupees 
1,170, being the difference between 7,000 
rupees and 5,830 rupees, against his debtor, 
the plaintiff (special appellant), and he obtain- 
eda decree. Upon this, the plaintiff, treat- 
ing the sum of 1,170 rupees as rent due to 
him, sued his lessee, the special respondent, 
under Act X. ‘This suit, under that Act, 
was, we think, rightly dismissed ; but rightly 
or wrongly, it was dismissed by this Court 
on special appeal, and we must accept that 
finding. 


The plaintiff then brings the present suit 
on the 10th of March 1865. The Principal 
Sudder Ameen, on the issue in bar, observes 
that the plaintiff’s cause of action in this 
suit arose on the 14th of February 1860, 
when the Mahajuo Kishen Bhullub sued 
him, and therefore, applying the provisions 
of Clause 16 Section 1 of Act XIV of 1889, 
the suit having been instituted within six 
years from that date, was in time. The 
Principal Sudder Ameen-also went into the 
merits of the case, with which we have at 


et te 


. present no concern, 
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The Judge, on appeal, 
has reversed the decision of the Principal 
Sudder Ameen, and hus held that the plaint- 
iff’s cause of action arose, not from the date 
of the suit brought by the Mahajun, but from 
the date of the breach of the contract; and 
further, that “it was useless for the plaintiff 
“to plead want of knowledge of the breach, 
“for there was no period at which he could 
“not have informed himself whether the 
“ money under the contract had been duly 
“paid or not.’ The suit of the plaintiff was 
therefore dismissed. 

In special appeal the pleaders for the 
special appellant contended that their client’s 
cause of action arose when they were com- 
pelled to pay to the Mahajun the sum which 
under the assignment their lessee was bound 
to pay to that Mahojun ; and as an alternative 
plea, that if the cause of action arose when 
the lessee failed to pay the Mahajun as he 
ought to have paid him, the period of limi- 
tation would only run from the time when 
the plaintiff became cognizant of that fact. 

We think that the decision of the Judge 
is substantially correct. The Mahajun was 
no party to the contract of assignment under 
which it. was arranged that the defendant 
{the lessee) would pay 1,000 rupees per 
annum for 7 years to the plaintiff's creditor 


cut of the rent of the properties leased. 


The Mahajun could not haves sued the 
the defendant as assignee, for there was no 
privity between these parties. As long as 
the debt due to the Mahajun was gradually 
and punctually paid off, he did not sue his 
debtor ; when the payments were withheld, 
he brought his action in 1860. The plaintiff 
was bound to see that the monies due to 
his creditor were regularly paid by the assig- 
nee. Instead of doing so, he first sued in a 
Court which had no jurisdiction, and after 
5 years from the date of the suit brought 
by the Mahajun, he brings this suit charging 
interest for a period of no less than 14 years. 
We hold that the plaintiffs cause of action 
arose when these lessees failed to pay the 


- yearly sum of 1,000 rupees which they were 


bound to pay under the letter of Barat, aud 
not from the date when they had to pay the 
amount due to the Mahajan under the decree 
obtained by him. The Mahajun had not ac- 
cepted the assignment, nor had he consented 
to accept the assignee as his debtor. He was 
in no way bound by that agreement, and 
if the lessees (the defendants) did not pay 
according to that assignment, the plaintiff’s 
cause of action clearly arose from the date 
on which they failed to pay.. 
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The suit was therefore properly dismissed 
by the Judge, and this special appeal must 
be dismissed with costs, including the costs 
of the Mahajun, who has most improperly 
been made a respondent, 


The 26th June 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Suit for arrears of rent at enhanced 
rates — Intervention — Section 77 
Act X. 1859. 


Case No. 38413 of 1867 under Act X 
of 1859. 

Special Appeal from a decision passed by 
-the Officiating Judge of TLirhoot, dated 
the 19th August 1867, affirming a deci- 
sion passed by the Officiating Assistant 
Collector of that Distriet, duted the 28th 
December 1866. 


Phoolabutty Kooer (Piaintiff) Appellant, 
versus 


Gossain Luchmun Doss and another 
(Defendants) Respondents. 


Baboos Chunder Madhub Ghose and Shib 
Chunder Chatterjee for Appellant. 


Baboos Yem Chunder Banerjee and Anund ° 


Gopal Pateet for Respondents. 


In a suit for arrears of rent where plaintiff alleged 
himself to be proprietor of an 8-annas share, and a 
third party intervened, claiming to have been in po ses- 
sion and enjoyment of the rents of 4 annas out of the 
8 annas, the Judge, in appeal, finding that neither 
plaintilf nor intervenor had been in possession and en~ 
joyment of the 4-annas of the rent in dispute, dismissed 
plaintiff’s suit. 


HE.p, that the Judge, having found against the 
intervenor as between him and the plaintiff, was bound 
under Section 77 Act X, 1859 todecree for the plaini- 
iff, 


The plaintiff's claim to a higher rate than the defend- 
ant admitted not having been proved, the decree in 
favor of the plaintiff would be only to the extent and 
ut the rate admitted by the ryot. 

Jackson, J.—THIS was a suit for arrears 
of rent, The plaintiff alleging himself to 
be the proprietor of an 8-annas share of 
Mouzah Gedwah, sued one of the ryots in the 
village for rent, A third party intervened, 
and alleged that he had been in possession 
aud enjoyment of the rents of 4-annas out of 
the 8-annas, which the plaintiff had, claimed. 
The ryot supported the intervenor. The 
Judge on appeal has found that the plaintiff 
has not proved his possession*agd enjoyment 


of the rents of thg 4-annas, and he goes oy A á 
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also to state that he is of opinion that the 
intervenor has not proved his possession and 
enjoyment of that 4-annas of the rent. On 
these two findings, the Judge has dismissed 
the plaintiffs suit. 


On behalf of the special appellant it is 
said that the question that the Judge had to 
try was as to the actual receipt and enjoy- 
ment of the rents by the intervenor, and 
that the Judge having found that the iuter- 
venor was not in receipt and enjoyment of 
the rents, should then, in accordance with 
Section 77 Act X of 1849, have decided 
the suit according to the result of such 
inquiry. It is said that by the words 
of that Section, the Judge was bound under 
his finding to give a decree in favor of the 
plaintiff. The words of the law we think 
support this contention of the special appel- 
lant, and that, as between the claim of the 
plaintiff and that of the intervenor, the 
Judge having found against the intervenor, 
was bound to decree for the plaintiff. 

We, therefore, reverse the decision of the 
Judge, and decree this appeal with costs. 

As between the ryot and the plaintiff, we 


observe that there is also a point in dispute 
as to rates of rent. The.document under 


‘which the plaintiff claims a higher rate than 


the defendant admits, namely, a shareena- 
mah, bas been held not to have been proved. 


* The decree in favor of the plai&iff will, 


therefore, be only to the extent and gt the 
rate admitted by the ryot. 





The 27th June 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, K¢., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Pleaders of Mofussil Courts—Cal- 
cutta Small Cause Court—Act XX 
of 1865. 


Reference to the High Court by the Judges 
of the Small Cause Court of Calcutta, 
in the matter of an application of 
Shushee Bhoosun Bhadooree, a Pleader 
of the, second grade, to be enrolled as a 
Pleader of the Calcutta Small Cause 


Court. 


The Småll Cause Courts intended to ke included in 
the Pleaders, Mooktears, and Revenue Agents’ Act (XX 
of 1865), were the Small Cause Courts established under 
‘Act XI of 1865, and Pleaders of Mofussil Courts are not, 
us such, entitledo practise in the Small Canse Court at 


f @aloutta. e 


ee) 
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Peacock, C. J.—Tuts appears to us to be, 


avery different case from the one which was 
referred to.¥ ‘That case was decided with 
reference to the construction to be put upon 
Section 45 of Act XX of 1865, By that 
Section, it is enacted that every advocate or 
vakeel on the roll of any High Court shall 
be entitled as such to practise in any Court 
in British Tadia other than a High Court 
in which he is not enrolled. An advocate 
or vakeel of one High Court is not entitled 
as such to practise in any other High Court 
in which he is not enrolled: but with that 
exception, he is entitled to practice in any 
Court in British India. We thought that 
the Small Cause Court in Calcutta was not 
a High Court, but that it was a Court in 
British India, and consequently that an 
advocate or vakeel of any High Court was 
entitled to practise there. 


The present applicant’s right does not 
depend upon that Section. His right 
depends upon Section 12, which states that 
every person who shall have been admitted 
to practise as a pleader or mooktear under 
the Act may, subject to the conditions of 
his certificate as to the class of Courts in 
which he is authorized to practise, apply to 
be enrolled in the Court in which he shall 
desire ordinarily to practise ; and on such 
application, he shall be enrolled in a book to 
be kept for that purpose in such Court. 


It is only by the terms of his certificate 
that he is entitled to practise in a Small 
Cause Court at all. There is no express 
direction in the law to that effect. ‘The 
certificate is the form of certificate set out 
in the 2nd Schedule to the Act, in which 
the words “ Small Cause Courts” are used. 
The question, then, is—what is the meaning 
of the words “ Small Cause Courts” as used 
in that form of certificate ? Do those words 
extend to the Small Cause Court in Calcutta, 
or are they confined to the Small Cause 
Courts in the Mofussil? It appears to us 
that the words. refer to the Small Cause 
Courts in the Mofussil, and not to the Small 
Cause Court in Calcutta, 


By the 4th Section of the Pleaders’ Act, 
the High Court is authorized and required 
to make rules for the qualification, admis- 
gion, aud enrolment of proper persons to be 
pleaders and mooktears of the Courts in the 
territories to which the Act extends ; and 
the word * Court” is defiued to menn ‘all 
Courts subordinate to the High Court, in- 
ee ec a Se 

* Case of Toolsee Doss Seal.—See 7 W. Rọ 228, 
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cluding Courts of Small Causes,” which | Thomas Rennie Grant, and Stephen Edward 


we understand to mean ‘including Courts 
of Small Causes subordinate to the High 
Court.” 


We pointed out in the case to which re- 
ference has been made, the reasons for think- 
ing that the Small Cause Court of Calcutta 
was subject to have a writ of mandamus 
issued to it by the High Court ; but we do 
not think that the Small Cause Court of 
Calcutta was therefore intended by the 
Legislature to be included as a Court of 
Small Causes subordinate to the High 
Court. In fact, that has been the construc- 
tion hitherto put upon the Act, inasmuch 
as this Court has never considered that 
Section 4 authorized the High Court to make 
rules for the admission of pleaders in the 
Calcutta Small Cause Court. We are of 
opinion that the Small Cause Courts intend- 
ed to be included in Act XX of 1865 were 
the Small Cause Courts established under 
Act XI of 1865, which, according to Section 
4 of that Act, are, like the Mofussil Courts, 
made subject to the general control and 
orders of the High Court. 


For these reasons, it appears to us that 
the Small Cause Court should be informed 
that we do not think that pléaders of the 
Mofussil Courts are, as such, entitled to 
practise in the Small Cause Court at Cal- 
gubin, 





i = The 27th June 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Jurisdiction — Suit to recover rents 


from tehsildar. 


Reference to the High Court by the Judge 
of the Small Cause Court at Pubna, 
dated the 8th May 1868. 


Collis, Executors to the estate of James 
Pilham Mackilligan, Plaintiffs, 


VETSUS 


Ram Tonoo Bhoomick, Defendant. 


A suit to recover from defendant an amount of rent 
collected by the latter on behalf of the plaintiffs in 
his capacity of tehsildar, for the due performance of 
the duties of which office he had bound himself by an 
agreement under security, was held to be maintainable 


in the Revenue Court, and not in any other. 


Case.-—Tue plaintiffs seek to recover 
from the defendant rupees 299-10-3, being 
the amount of rent of Turuf Beauleah and 
other villages, collected by him on their 
behalf from the year 1271 to 1273 B.S., 
in his capacity as tehsildar appointed by 
the plaintiffs under kubooleut or agreement 
executed by him on the 30th Assin 1271 
B. S. The plaintiffs produced certain jum- 
ma khuruch papers alleged to have been 
furnished by the defeudant, showing a ba- 
lance in his hands corresponding with the 
sum claimed, which he promised to pay on 
the 151R Assin 1274 B.S. Failing to per- 
form this promise, this action has been 
brought. 


The defendant, while he admits that he 
acted as a tehsildar for collection of rents 
on behalf of the plaintiff, pleads that he 
held in his hands only rupees 15-2-3} 
gundas, out of which he paid rupees 11-8 
to the plaintifi’s manager, and that he did 
not make any contract, written or parol, 
either with the plaintiffs or their officer, to 
pay the money, and therefore this action 
cannot lie in the Small Cause Court. 


The only question to be decided is, whe- 
ther this suit is cognizable by the Small 
Cause Court ? 


It is clearly admitted by the parties that 
the defendant was employed as an agent for 
collection of rents of lands, an@ therefore 
the Revenue Court, and not the Small 
Cause Court, bas jurisdiction to try suits 
for the recovery of monies collected by such 
agent. The plaintiffs seem to have taken 
a wrong view of the case to. state that the 


defendant has failed to perfðrm his Mere a 


Bap. 


"6 


called Nazirpore, and Mouza Dear Beau- 
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ment, and to describe this action as one 
for breach of contract. The agreement, 
an extract 
translation 
from which is 
herewith sub- 
mitted, only 
binds down 
the defendant 
under security 
for the due 
performance of 
his duties as 
tehsildar, It 
cannot be 
taken as a con- 
tract entered 
into by the de- 
fendant to pay 
the money col- 
lected by him, 
as viewed by 
the plaintiffs. 
Besides, there 
is no other do- 


fo—Messrs. Gilmore, Mackilligan, aa 

Company, proprietors of Majeaparah 

Factory. 

I, Ram Tunoo Bhoomick, of Ma- 
Jeeparah, Pergunnah Eslampore, do tore- 
by execute this kubooleut. Whereas 
you have appointed me at my cwn 
request as a tehsildar for collection 
of rents of Neez Beauleah, otherwise 








leah, in Turuf Beauleah, in Pergun- 
nah Bajoorush Nazeerpore and*of Mou- 
gah Deenr Pechooreah, &c., in Perguno- 
neh Eslampora, the collection whereof 
amounts to rupees 1,327-2-2, under secu- 
rity of the property mentioned at foot, 
that I shall always be present at the 
known Cutchery, and perform the duties 
of the collection of rents; that I shall 
immediately gront dakhilas for the rents 
which I shall collect from the ryots, 
and shall not receive one single pie with- 
out giving such dahhilns; that at the 
end of every week, I shall remit the 
amount of collection made during such 
week to the manager of your Sudder 
Cutchery with a set of amdaney papers, 
and obtain a receipt for the same. Any 
objections made by me as to payments 
without & receipt will not be valid, 
When making the remittance at the 
end of every week, I shell not keep back 
one single pie in my hands, 


cument on record given by the defendant, | 


subsequent to the execution of the agree- 
ment, purporting to be a contract of that 
nature. This case, therefore, falls under 
Sections 24 and 33 of Act X of 1859, and 
I have, accordingly, given a verdict for the 
defendant, contingent upon the opinion of 
the Hon'ble Judges of the High Cort, 


Judgment of the High Court :— 


Peacock, C. J.—We are of opinion that 
the Judge of the Small Cause Court was 
right. The suit was maintainable in the 
Revenue Court, and not in any other Court. 
The provisions of Section 24 of Act X of 
1859 are clear to that effect. 





The 27th June 1868. 
Present: 
The Hon’ble Sir Barnes Peacock, Xt., Chief 


Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Summary application under Section 
53 Act XX of 1866, 


Reference to the High Court by the Judge 
of the* Small Cause Court at Jessore, 
dated the 21st May 1868. 


Gour Mohun Dass, Plaintiff’ 


versus 
‘Ram Rogp Mozoomdar and others, 
pie ; l Defendants, 
—_ e 
a 
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A summary application under Section 53 Act XX of, 
1866 cannot be entertained at the suit of the aseiguee 
of the obligee, i 


Case.— Tuis is an application to this Court 
under Section 53 of Act XX of 1866, by tha 
assignee of the bond or obligation filed with 
the application, to enforce the agreement 
recorded therein by the registering officer 
under Section 52, and the question arises :— 
Can the obligor be calied on summarily 
under the Section cited at the instance of 
the assignee ? 


It appears to be considered a rule of prac- 
tice that an assignor must bea party toa 
suit by theassignuee. (See Macpherson’s Civil 
Procedure, page 131, and ino the matter of 
the petition of Bhunjien Mundul, page 94, 
Sudder Dewanny Reports, 1848.) I have 
therefore referred the applicant toa regular 
suit, as it would be necessary to make the 
assignor a party defendant, but his pleader 
has asked that the assignor be made a party 
under Section 73 of Act VIII of 1859.. 


It appears to me that the provisions of 
Act VIII of 1859 will not apply to an appli- 
cation made under Section 53 of Act XX 
of 1866, except as to enforcement of decrees 
passed under that Section, and that none 
but the obligee can apply to enforce the 
agreement recorded under Section 52, and 
that I ought to refuse to make the assiguor 
a party defendant, as this would take more 
the form of a regular suit, and it would be 
necessary to summon the assignor, which I 
could not do under the ruling in Kisto 
Kishore Ghose versus Brojonath Mozoomdar, 
Sutherland’s Weekly Reporter, Volume VIT, 
page 11, Small Cause Court Rulings. I must 
therefore refuse to call upon the obligor 
summarily, and the applicant must be 
referred to a regular suit, making the neceg- 
sary parties defendants. 


Judgment of the High Court :— 


Peacock, C. J.—The Judge of the Small 
Cause Court is correct in holding that a 
summary application under Section 53 Act 
XX of 1866 cannot bə entertained at the 
suit of the assignee of the obligee. 
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The 27th June 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Private arbitration award—JSurisdic- 
tion of Small Cause Courts—Sec- 
tion 327 Act VIXI. 13859. 


Reference to the High Court by the Judge 
of the Small Cause Court of Kooshtea, 
dated the 14th May 1868. 


Elam Puramanick, Plaintif, 


VETSUS 
Sefaetullah Sheikh, Defendant. 


A Small Cause Court has jurisdiction, under Section 
827 Act VIII of 1859, to entertain an application to file 
a private arbitration award relating to a debt not ex- 
ceeding the amount cognizable by such a Court, if the 
defendant resides within its jurisdiction. 


Case.—TuHE plaintiff having had dealings 


of paddy and cash with the defendant, lent f 


him paddy and cash on different occasions, 
and failing to obtain satisfaction ‘of his de- 
mands, referred the matter to arbitration 
without the intervention of any Court of 
justice. The arbitrators gave their award 
for the plaintiff, and directed him to enforce 
it through the medium of the proper Court, 
in case defendant refused payment of the 
amountawarded. Now, the plaintiff appears 
before this Court with an application praying 
that the award may be filed, and the neces- 
sary orders passed. 


But the question whether a private award 
may be filed in this Court or in the ordinary 
Civil Court appears a doubtful one. I am 
of opinion that the Court of Small Causes 
eannot have jurisdiction over the matter. 
Section 6 Act XI of 1865, which defines the 
jurisdiction of the Court, gives if no power 
for -filing such a document. If it be taken 
for a contract by judgment, the Court has 
no power to proceed to enforce it at once. 
Under Section 327 Act VIII of 1859, when 
any person applies to file a private award, 
the Court having jurisdiction in the matter 
shall direct notice to be given to the opposite 
party to show cause why the award should 
not be filed. If no sufticient cause be shown 


v 


against the award, it shall be filed and may 
be enforced. But if the Walidity of the 
rgreement of the parties to the arbitration 
be called into question, the Court shall have 
to settle it before proceeding to pronounce 
judgment upon the matter for giving effect 
to the private award. 


The late Sudder Court’s Cirevlar, dated 
14th April 1860, provides that an applica- 
tion to give effect to a private award 
“ should be brought on the file as a regular 
“suit, but that it should be on a stamp of 
“the value required for miscellaneous 
‘ petitions.” The simple suits cognizable 
by the Coart of Small Causes cannot possi- 
bly include such a regular suit amongst 
their number. 


The Section 327 Act VIIT of 1859 directs 
that any person interested in the award may 
make application to the Court having juris- 
diction inthe matter to which the award 
relates. The word “ Court” in this Section 
cannot possibly refer to the then not existing 
Courts of Small Causes, but to the ordinary 
Civil Courts which are empowered to enter- 
tain all suits not falling within the exclusive 
jurisdiction of the Small Cause Courts by 
Section 6 Act XI of 1865, or of any other 
Court by special Acts. 


From the circumstances stated above, it 
would appear that the matter is cognizable 


by the ogdinary Civil Courts, and not by > 


the Courts of Small Causes, which are not 
required to make any preliminary enquiries 
for bringing a case on their file, but to enter 
at once into the merits of cases made cogniz- 
able by Section 6 Act XI of 1865. 


I therefore beg most respectfully to 
submit the case for the decision of the 
Hon’ble Judges of the High Court on the 
point whether an application for giving 
effect to a private award is to be presented 
to the ordinary Civil Courts of local juris- 
diction, or whether the Court of Small 
Causes constituted under Act XI of 1865 ig 
competent to entertain it, 


Judgment of the High Court :— 


Peacock, C. J.—If the award related to n 
debt not exceeding the amount cognizable 
by a Small Cause Court, we are of opinion 
that the Small Cause Court has jurtsdiction, 
under Section 327 Act VIII of 1859, to 
entertain the application to file the award, 
provided the defendant resides within the 
jurisdiction. In such a case, the Small 
Cause Court would have jurisdiction over 
the matter to which the award relates. 


by o 
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The 27th June 1868. 
” Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 
Purchaser from Mortgagor—tLegal 


representatives—Reculation XVII 
of 1806. 


Case No. 3449 of 1867. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 5th September 1867, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 21st December 
1866. 


Golam Dustageer Khan (Defendants) 
Appellants, 
Versus 

Juggur Singh and others (Plaintiffs) 
Respondents. 

Baboo Debendro Narain Bose for 
Appellant. 

Baboo Kalee Kishen Sein for Respondents. 


Following precedents of the High Court, it was held 
that the purchaser from a mortgagor comes within the 
category of legal representatives under Regulation XVII 
of 1806. 

Jackson, J.—THis was a suit by the 
mortgagee after foreclosure of mortgage to 


recover possession of the mortgaged pro- | 


perty from the mortgagor. <A third party 
* intervened, alleging that previou® to the 
foreclosure he had purchased the rights 
and interests of the mortgagor, and that 
when no notice of foreclosure had been 
served upon him, the plaintiff could not 
obtain a decree. This third party was made 
a defendant in the suit. 

The Principal Sudder Ameen of Tirhoot 
has interpreted Section 8 of Regulation 
XVII of 1806, which states that notice of 
foreclosure must be made upon the mort- 
gagor or his legal representatives, to signify 
that a purchaser from the mortgagor is not 
such a legal representative. He seems to 
confine the meaning of legal representatives 
to the heirs of the mortgagor, and he holds 
that the defendant (appellant) not being an 
heir of the mortgagor, it was not requisite 
that such a ndtice be served upon him. In 
support of this view, he quotes a precedent 
of the Sudder Court, dated the 1st of Sep- 
tember 1847; but there are other and later 
precedents to be found in the reports of this 
Court, and more especially those at page 230, 
Volume III of the Weekly Reporter, and 
at page 230,eVdlume VI, Weekly Reporter. 
e, Following these precedeny, we are of opi- 


ya 
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nion that the puréhaser from a mortgagor 
does come within the category of legal re- 
presentives under Regulation X VII of 1806; 
and in this case, it is alleged that the mort- 
gagee had notice of the sale, and that there 
is evidence to that effeot on the reeord. Wo 
think that it was incumbent upon the Prina 
cipal Budder Ameen to ascertain whether he 
had such notice. If he had notice of-the sale, 
then it was incumbent upon him to serve a 
notice of foreclosure upon the purchaser, 


We reverse the decision of the Principal 
Sudder Ameen, and remand the case to him 
to decide this point. 





The 27th June 1868. 


Present : 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge, . 


Powers of Recorder’s Court—Cortifi- 
cate under Act XXVII. 1860—Suit 
for a share of an estate—Section 
73 Act VIII of 1859, 


Reference to the High Court by the Re- 
corder of Moulmein, dated the 9th May 
1868. 


Oh Ling Tee, Plaintiff, 
versus 


Awkinifee, Defendant. 


Where one son of a deceased party sued in the Re- 
corder’s Court another son who had obtained a certifi- 
cate under Act XX VII of 1860, for his share of the de= 
ceased’s estate, it was held that the Recorder had no 
power to transform the suit into a general administra- 
tion suit, The Court may, under Section 73 Act VIIL 
of 1859, order all necessary parties who claim a share 
in the subject-matter of the suit to be made parties, 


Case.—TueE facts of the case in which 
the above reference is made are thase :— 


In July 1865, one Mewsoon, a Chinaman, 
died in Moulmein possessed of considerable 
personal property, including outstanding 
money debts. 


The legitimacy of parties claiming to be 
the next of kin of the deceased is a matter 
in issue in the sult. 


| 
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Liug Tee is the son *of Mee Noy, who 
‘alleges -herself to be the widow of the 
deceased. 


Awkinifee is the son of one Nonia Tau 
Aon, who is alleged by the defendant to 
have been the only legitimate wife of Mew- 
soon. 


Awkinifee, ‘after considerable litigation 
created by the opposition of Mee Noy, 
obtained a certificate under Act XXVII 
of 1860, 


My own opinion is, that it is competent to, 
and incumbent on, the Court to convert the 
suit into one for the general administration 
of Mewsoon’s estate, and for this purpose to 
add as parties all persons alleged by plaint- 
iff and defendant to be entitled to share in 
the distribution of the estate. As regards 
the question of stamp, I have gréat difficul- 
ty in expressing an opinion. It does not 
appear to me that the Court has the power 
of requiring the parties added to furnish 
additional stamps. 


The judgment of the High Court was 
delivered as follows :— 


Peacock, C. J.—We are of opinion that 
the Recorder has not the power to transform 
this suit into a general administration suit. 


The second question, ‘uerefore, does not 
arise. 

Tf, at the hearing of the suit, it appear to 
the Court that all the persons who may be 
entitled to, or who may claim, some share or 
Interest in the subject-matter of the suit, 
that is to say, in the one-eleventh, (for which 
the plaintiff is suing,) lhnve not been made 
parties to the suit, the Court may, by virtue 
of Section 73 Act VIIL of 1859, order them 
to be made parties. 


The plaintiff is suing for his own share, 
and not for a general administration of the 
estate of the deceased ; nnd we do not see 
how the other children of his mother can 
have an interest iz the plaintiff's share. It 
is probably because Section 73 refers to the 
claim in the suit tor which the stamp duty 
must be paid, that no further stamp duty is 
necessary, if other persons are made parties. 
- The plaintiff might possibly have sued to 
have the estate divided and paid to the 
persons entitled to the several shares, and to 
have an account rendered of the whole estate, 
but he is not doing this, and claims only his 
own share. Itis like the case of a legatee 
suing merely for his own legacy. 
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The 27th June 1868, 
Present: 


The Hon’ble G. Loch and F. A. Glover, 


Judges. 


Enhancement—Adverse testimony of 


plaintifi’s own witnesses—Amend- 
ment of plaint—Discretion of Lower 
Court 


Case No. 3246 of 1867. 

Special Appeal from a decision passed by 
the Judicial Commissioner of Chota- 
Nagpore, dated the 31st August 1867, 
affirming a decision passed by the Deputy 
Commissioner of that District, dated the 
Ist June 1867. 

Messrs, R. Watson & Co. (Plaintiffs) 
Appellants, 


VETSUS 


Nidhoo Digwar (Defendant) Respondent. 


Mr. J. S. Rochfort for Appellant, 


No one for Respondent, 
In a suit for arrears of rent at enhanced rates after 


notice, in which defendants did not appear, but plaint- 


ifs witnesses deposed to the village being a Ghat- 
walee onc, —HELD, that plaintiff had called all the 
assessable lands mâl lands, and the case could not pro- 
ceed in the form in which it was made, 


A Lower Court has discretion to permit or not tha 
filing of a petition to amend a plaint, and its refusal is 
no ground for special appeal. 

Glover, J.—Tus plaintiffs in this caso, 
Messrs. Watson and Co., ijaradara of 
Pergunnah Phoolkoosina, sued the dofend- 
ants for arrears of rent at enhanced rates, 
after notice, on his village of Kadoband, 


The defendants did not appear, but the 
plaintiffs’ witnesses who were examined to 
prove service of notice on the defendants 
having deposed that the village was a 
Ghatwalee one, and the defendants the 
Ghatwals, the Lower Courts held that tha 
plaintiffs’ suit must fail, they having claimed 
to enhance the rent on the village as con- 
sisting wholly of mal land. 


In special appeal, it is contended that the 
Judicial Commissioner was wrong in dismiss- 
ing plaintiffs’ suit without trying the ques- 
tion whether the lands on which reut was 
demanded were Ghatwalee or ot, and that 
plaintiffs were entitled to an adjudication 
as to whether or not the defendants held 
lands iu excess of their Ghatwalee tenure, 
and for which they would be liable, to pay 
enhauced reut. : 


We think that this special appeal must 
be dismissed. As the record @ands, the 
plaintiffs sued forNohanced rent on nlle thy o.a 
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assessable lands of the village, calling them 
mâl lands, There was nothing in their 
plaint to show, nor do their witnesses show, 
that any Ghatwalee lands were excepted ; 
and it is, therefore, clear that on the face of 
the evidence given by their own witnesses, 
the case could not have proceeded in the 
form in which it was made. 


With regard to the special appellants’ 
petition to amend their plaint, we observe 
that by Section 29 of Act VIIL of 1859, it | 
was in the discretion of the Lower Court to | 
allow such petition to be filed or not, and a 
refusal of permission would form no‘ground 
of special appeal. 








The special appellants have only them- 
selves to thank for the mis-carriage of their 
suit. They had ample time and opportunity 
to make enqairies and to ascertain the 
nature of their rights in the defendant's 
village. They cannot plead ignorance of 
what was required of them : for ever since 
they have taken the farm of Pergannah 
Phoolkoosina, they have been instituting 
suits against the tenants of the estate for 
resumption, assessment, and enhancement. 


There will be no costs in this appeal, as 
no one has appeared for the special respond- 





ent. 
> 
. The 27th June 1868. è 
Present : 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Sale in execution of a money-decree. 
Case No. 2642 of 1867. 

Special Appeal from a decision passed by 
the Officiating Judge of Bhaugulpore, 
dated the 17th June 1867, affirming « 
decision passed by the Principal Sudder 
Ameen of that District, dated the 17th | 


April 1866. 
| 








Sooney Ram Marwaree (Plaintiff) Appellant, 
VETSUS 
Byjunth Kooer (Defendant) Respondent. 


Baboos Sregnath Doss and Bhugobutiy 
Churn Ghose for Appellant. 


Baboos* Juggodanund Mookerjee, Unnoda 
Pershad Banerjee, aud Oopendur Chunder 
Bose, forRespondent. | 


When an estate is sold in execution of a simple 
money-deeree, the purchaser buys merely the right 
and interest Y, the debtor in the estate; and if the 
estate is bufdened with a debt, ©. 9, hypothecated 

P, © nnder a bond, he buys subject tøfthat hen. 


agit 
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Glover, J.—Tuee plaintiff in this suit 
lent money to Ram Koomar and others on a. 
Tth of March 1864, which 
bond pledged, as sécurity for the loan, @ 
talook called Dyalpore. 


In the following June, plaintiff sued upon 
this bond, and got a decree for the money 
lent on the 8rd of June 1864. 


He took out execution, and endeavoured 
to bring to sale the property hypothecated 
in his bond. 


But he was successfully opposed by the 
defendant, who claimed to have bought 
the talook at an execution sale in satisfac- 
tion of another money-decree obtained 
against the same debtor by a third party. 


Plaintiff, therefore, brought this suit to 
enforce his lien on the property. 


The defendant purchased the talook on 
the 20th of April 1864, and the decree in 
satisfaction of which the sale was made 
was passed in February 1864. l 


Both Lower Courts dismissed tho plaint- 
iff’s suit, the Judge holding that the talook 
itself passed to the defendant at the execu- 
tion sale, and that the plaintiff had no lien 
upon it, 


We think that this decision was wrong. 
The decree under which the defendant pur- 
chased at the execution sale was a simple 
money-decree, and therefore the thing sold 
was not the estate which was bypothecated 
under the bond, but the right and interest 
of the debtor in that estate at the time of 


‘the sale. The point has been frequently 


ruled by this Court, the last reported case 
appears to be Erskine versus Dhun Krishuo 
Sein, VIII Weekly Reporter, 291, but the 
principle was laid down long before in the 
Full Bench decision of the 14th December 
1864, Gopeenath Singh versus Sheo Sulai 
Singh, I Weekly Reporter, 815. 

The Judge has followed a ruling of this 
Court in the case of Beckwith versus Omesh, 
Chunder, III Weekly Reporter, 110. 


But in that case, the facts were different. 
The bond not ouly pledged certain property, 
but covenanted that no other alienation 
should be effected. 


In that case, moreover, the property had 
not reached the hands of a subsequent pur- 
chaser, and the Judges taking all the cir- 
cumstances of the case into consideration, 
held that the property itself was liable. 
They sty—“ Though the decree did not 
“specifically recite that the property 10 
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~. question was liable for the debt, yet from 
“the filing of the deed in the suit, and 
“ from the presence of the parties, both the 
“ defendant and the surety, we cannot 
“avoid the conclusion, that the property 
“ was put up and sold, not as that of an 
“ordinary debtor, but as what had been 
“ nvowedly pledged for the debt.’’ 


In this case, the defendant got a simple 
money-decree, and took out execution in 
the ordinary way upon this particular pro- 
perty, a8 he might have done upon any other 
property, in the possession of his judgment- 
debtor ; and according tothe rule in such 
casés, only the rights and interests of the 
judgment-debtor were sold. 


Now, at the time of the sale, the property 
was admittedly burthened by the debt due 
to the plaintiff, and following the ruling of 
the Full Bench above referred to, we` con- 
sider -that the defendant bought subject to 
that lien, nnd that to retain possession he 
‘must pay off the plaintiff’s claim. 


We, therefore, reverse the decision of the 
Lower Appollate Court, with costs on spe- 
cial respondent. 


| The 29th June 1868. 
Present: 


‘The Hon'ble J. B. Phear and C. Hobhouse, 
Judges. 


Suit by sebayet to recover posses- 
sion—Statements made by ances- 
tors— Evidence. 


Case No. 57 of 1868. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 17th 
September 1867, reversing a decision 
passed by the Moonsiff of that. Districé, 

“ dated the 28th June 1867. i 


Nund Pandah (Plaintiff) Appellant, 
versus 
Gyadhur and others (Defendants) 
Respondents, 
Baboo Greesh Chunder Ghose for 
Appellant. — 


Baboos Chunder Madhub Ghose and Obhoy 
Churn Bose for Respondents. 


In a suit to recover property claimed by plaintiffs as 
sébayets lately in possession, and wrongfully ousted 
therefrom, it was held that statements made by the 
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In a suit of this kind if is incumbent upon the 
plaintiffs to prove the title which givés them the right 
to recover possession of the property, justas it would 
if they were seeking to recover upon a secular, instead 
of a guasi-religious, title. 

Phear, J.—As far as the small portion of 
the property which is involved in this special 
appeal is concerned, the plaintiff sued to 
recover it, claiming as sebayed lately in pos- 
session, and wrongfully ousted therefrom, by 
the defendants. There can be no doubt 
that in a suit of this kind, it is incumbent 
upon the plaintiffs to prove the title which 
gives them the right to recover possession of 
the property, just as it would if they were 
seeking to recover upon a secular instead of 
a guasi-religious title, The Lower Appellate 
Court, after discussing the evidenco before 
it, has come to the conclusion that the plaint- 
iffs have not made ont any right to recover 
possession of these 10 ghauts of land. It 
places the evidence of title, which is favor- 
able to the plaintiffs, on the one side: and this 
evidence seems to reside solely in the fuct 
that the plaintiffs were for some time in 
possession of the 10 ghauts of land, and 
acting as sebayets of the temple ; and on the 
other side, it puts certain statements, which 
the Court says were made by the ancestors 
of the plaintiffs and by the ancestors of cer- 
tain of the defendants on an occasion when 
these lands were, with others, sought to be 
resumed ky Government as invalid lakheraj 
lands, and which, the Court considers, 
amount toa declaration “that these lands 
“ were not rent-free lands, but were khalse 
“or mal lands, and that they themselves 
“ had taken no engagement for them, and 
“ persistently denied having any claim to 
“them.” Then balancing these two classes 
of evideuce, the’ Lower Appellate Court 
came, as we have already said, to a conclu- 
sion adverse to the plaintiffs. 


It is now objected in special appeal that 
the plaintiffs had a right in law to recover 
possession, assuming only that they had previ- 
ously been in possession in the capacity of 
sebayets ; and secondly, that the state- 
ments which have been used against them 
were not properly evidence between them 
and the defendants in this suit. With re- 
gard to the first, it is enough to say that, 
possibly, possession and user in the appa- 
rent capacity of sebayeés might, if unrebut- 
ted by any other evidence at all, be sufficient 
as evidence of title (so far asit foes) to 
make outa prima facie case in favor of the 
plaintiffs. Still even that primg facie cise 


would be a weak one, and here certainly | , 
there is evidence on the other side Which . 


; oe 


ancestors of plaintiffs and defendants were receivable 
as evidence, 


90 Civil 


the Lower Appellate Court has considered to 
over-balance it in weight, that is to say, there 
is certainly evidence on the other side, if 
the statements to which we have referred 
are legally receivable as between the partics 
to this suit. Andas to that, nothing has 
been put forward by the pleader for the 
special afpellant, upon which we can at all 
reasonably come to the conclusion that the 
Lower Appellate Court made an error in 
attributing those statements tu the persons 
to whom he has attributed them. If they 
were made by the plaintiffs’ and the defend- 
ant’s ancestors, as the Judge says they 
were, they are indubitably receivable as 
evidence in this suit. We cannot, there- 
fore, see that any mistake bas been made in 
the trial of the suit in the Lower Appellate 


Court, and we dismiss the appeal with costs. 





The 29th June 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Appointment of administrators. 
Case No. 151 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Dacca, dated the 14th 
January 1868. 


Mr, Aratoon Stephen, Appellant, 
Versus 
Mr. Carapiet Stephen, Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Mr. C. Gregory for Respondent. 


A Judge was held not to have exercised an unwise 
discretion in rejecting the claim of an applicant to be 
a co-administrator to his deceased brother’s estate, 
when it was in evidence that the intestate had stated 
that he had to receive money from his brother (the 
applicant), although such statement was not in legal 
evidence. 


Peacock, C. J.—WE do not think that the 
Judge has exercised an unwise discretion in 
rejecting the claim of Mr. Aratoon Stephen 
to be a co-adfministrator in the present case. 
The Judge says that there is cause to sup- 
pose that he is indebted to the estate. Ono 
of the witnesses of Mr. Aratoon Stephen 
stated that he knew that Mr. Aratoon had 
had on advance made to him by the deceased 
Mr. Stephen, but hedid not consider that 
the advance Was a loar, otherwise he would 


o, have taken a security. fhe other wituess 


Eye 
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stated that the intestate told him that he 
had to receive money from his brother Mr.’ 
Aratoon. According to these witnesses, it 
is a matter which will have to be considered 
by the administrators of the intestate, whether 
his brother Mr. Aratoon was or was nota 
debtor to the estate ; and if they should con- 
sider that he was, and he should devy his li- 
ability, it will be a further question for the 
administrators to consider whether legal pro- 
ceedings ought or ought not to be adopted 
against him. In determining such ques- 
tions, it would hardly be expedient that he 
himself should be consulted and have a 
voice. Further, if legal proceedings should 
be adopted, it would scarcely be expedient 
to have the estate so represenied that one of 
the representatives should be a party to the 
suit in two capacities, viz., as one of the 
plaintiffs and as the defendant, It is said 
that the statement of the intestate himself, 
that he had to receive money fron his bro- 
ther Mr. Aratoon, would not be evidence 
against him ; but although not legal evidence, 
it would be a matter for the representatives 
to take into consideration in deciding upon 
the course which they ought to adopt. 


The circumstance of Mr. Carapiet Ste- 
phen’s residing at Delhi, out of the province 
and out of the jurisdiction of the Judge, 
is not a matter which can be properly taken 
into consideration in determining whether 
Mr. Aratoon ought to be one of the adminis- 
trators or not. 


Under these circumstances, we think that 
the order of the Judge must be affirmed with 
costs. 





The 29th June 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Objection to evidence first taken in 
special appeal — Lakheraj title— 
Regulation XXXIX of 1793—Re- 

- gistration—Onus probandi. 


Case No. 3094 of 1867. 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Gya, 
dated the 2nd September 1867, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 30th March 

867. . 


13868% Civil, 
_Chadee Singh and others (Defendants) 
Appellants, 
VETSUS 
Beharee Tewaree (Plaintiff) (Defendants) 
` Respondents. 


Baboos Nil Madhub Sein and Khetturnath 
Bose for Appellants. 


Mr. R. E. Twidale for Respondents. 


‘Jn a case in which” plaintiff claimed, as lakheraj, 


certain land situated within the share of his co-sharer, |’ 


and, though his claim was dismissed in the first Court, 
obtained a decree in the Lower Appellate Court, it was 
held that, as defendant did not object in the Lower 
Court. to the admissibility as evidence of certain 
khusrah butwarrah papers, on which that Court relied, 
he ae not be allowed to take that objection in special 
appeal, 


Hern, that this case, being a question as to . whether 
certain land claimed as lakheraj lay within defendant’s 
share or not, did not come under Regulation XXXIX of 
1793, and registration was not necessary to make the 
alleged lakheraj title a valid one. Where possession 
under such a title is shewn, the question is rather whe- 
ther the ons should not fall on the party claiming it 
as mal, 

Bayley, J.—In this case: plaintiff claims 
this land as Jakheraj, situated in the 12-annas 
share of Mouzah Lodipore, the property of 
a co-sharer, the 4-annas portion being with 
the plaintiff. 


The defendant’s case is that the land 
which the plaintiff claims as lakheraj’ and 
ns situated in defendant’s )2-annas share is 
not therein, and that there is no lakheraj 
within that 12-annas share. 


The first Court dismissed the plaintiff's 
suit, ` 


- The Lower Appellate Court has reversed 
that decree, 


The main portion of the judgment of the 
Lower Appellate Court is contained in the 
following words :—“ On a reference to the 
“ butwarrah khusrah prepared by the But- 
. “ warrah Ameen and filed by Byjnath Bhar- 
“ tee, proprietor of 4-annas of the said mou- 
“zah, it appears that in No. 27 of the said 
“ khusrah, 15 beegahs 12 cottahs 5 dhoors 
- 6 of lakheraj land are entered in the name of 
- “ Grijjoo Tewaree, ancestor of plaintiff, and 
“the boundaries thereof tally with those 
“ given in. the plaint. Hence, as it is 
“proved by documentary evidence that 
“ there -exists lakheraj land in the said 
:“ mouzah, and that the ancestor of plaintiff 
.“fand the plaintiff held possession of the 
. *t.disputed-land till the date of ouster, the 
** first Court-acted unjustly in dismissing the 
** present suit.” 
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The Lower Appellate Cougt having given 
plaintiff a decree, the ‘defendants have 
made three objections :— 


Ist.—That the khusrah butwarrah papers, 
upon which the Lower Appellate Court has 
relied, are not admissible in evidence. 


2nd.—That no decree can passe admitting 


„a lakheraj title as valid, without its being 


shewn that the Inkheraj land has been 


Yegistered under Regulation XXXIX of 


1793. 
37d,—That in a certain deed of adop- 


‘tion, the plaintiff himself has clearly admit- 


ted that he has no right to any Iakheraj 
right in the 12-annas share of defendants. 


As to the firs: of these grounds, it is 
clear that there were many opportunities, 
both in the first Court and in the Lower 
Appellate Court, for defendant to object to 
the admissibility of these butwarrah papers, 
but no such objection was taken. Thea 
plender for the respondent urges before 
us that he had obtained a decree in the 
first Court, and that it was not neces- 
sary for him in appeal to press objection 
as to the admissibility of these khusrah 
butwarralh papers, as then they had not 
operated injuriously against him. 

But a case in appeal is merely a trial in 
another forum, and the same opportunities 


of pleadeng by argument and pressing the °, 


insufficient character of the evidence ad- 
duced are ordinarily as available in an 
Appellate Court as in a Court of first in- 
stance. 


Further, it is not shewn to us that there 
had been the slightest attempt on the part 
of the defendant to urge the inadmissibility 
of these papers on account of their not being 
authenticated, or that he took any steps to 
ask: for, or to procure, any verification by 
means of the original butwarrah papers ad- 
mittedly existing in the Collector’s record- 
room, or by examination of the Ameen 
whose papers they purported to be. 


This objection, therefore, appears to be 
taken too late when mentioned for the first 
time in the stage of special appeal. 


As to the admission in the deed of adop- 
tion, we find, on comparing the plaint with 
the recital in that deed, that the plaint 
uses the general term ‘* Lodipore” only, and 
that the recital in the deed of adoption in 
no way specifies the’ 4-annas share so as 
clearly to identify the land anto make out 
a real admission ss 


~~ 
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As to the necessity for registration, so as to 
make the alleged Iakheraj title a valid one, 
it may be remarked that cases coming under 
the provisions of Regulation XXXIX of 
1793 are such as nre cases of the resumption 
or the release of lakheraj Jands. This, how- 
ever, is a case of quite another description, 
viz., a question as to whether certain lands 
claimed as lakheraj lie within the share of 
one defendant or not. 


It is also to be observed that registration 
has been held not to be absolutely necessary 
when a lakheraj title has been put forward, 
and possession under that title can be shewn. 
According to the circumstances of each of 
such cases, the question rather is whether 
a party claiming the land ‘ns må? has not to 
prove that he has collected rent as from 
such mad land. 


On the whole, it does not seem that the 
Lower Appellate Court has erred in law, so 
as to make it necessary for us to interfere 
in special appeal. 


The special appeal is therefore dismissed 
with costs. 


Macpherson, J.— I concur. 


The 29th June 1868. 


Present: s 
The Hon’ble. J. B. Phear and C. Hobhouse, 
Judges. 


Documents sent for by Court—BEvl- 
dence. 


Case No. 3399 of 1867 under Act X of 1859. 

Special -Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 18ih September 1867, reversing a 
decision passed by the Deputy Collector 
of that District, dated the 13th June 
1867. 


Dwarkanath Shaha and others (Plaintiffs) 
Appellants, 


VETSUS 


Ram Lochun Biswas (Defendant) Respond- 
ent. 


- Baboo Issur Chunder Chuckerbutty for 
Appellants. 


Baboo Mohinee Mohun Roy for Respondent. 


‘A suit for arrears of rent under a kubooleut, the execu- 
tion cf which was denied by defendant, having been 
decréed in favor of plaintiff, an appeal was preferred to 
the Additional Yudge, who sent for copies of two docu- 
nents, , (previously filed by defengant in the Assistant 
Magistrate and Registrar's offices respectively,) which 


neither of the parties had put in the Court below, and , 


used them as evidence in favor of the defendant. 


HELD, that neither of the documents could be proper- 
ly used as evidence between the parties to this suit 
except for the purpose of cross-examination of the wit- 
nesses in ihe Court of first instance, and that tre use 
made of them by the Lower Appellate Court was an- 
fair to plaintiff and caused a mis-trial. 

Phsar, J.—In this case the plaintiff sues 
to obtain from the defendant certain arrears 
of rent according to the terms of a kubooleut 
upon which he relies. The defendant resists 
the claim of the plaintiff on the ground that 
he never executed the kubooleut. The 
Court of first instance disbelieved the testi- 
mony brought forward by the defendant to 
support his case, and gave a decree in favor 
of the plaintiff. 


The Lower Appellate Court has reversed 
this decision of the Deputy Collector, but we 
think that it has come to this conelsion under 
circumstances which have rendered the trial 
of the case before it a mis-trial. It seems 
that the Officiating Additional Judge sent 
for copies of two documents which neither of 
the parties had put before the Court below. 
We donot doubt that the Judge recorded 
his reasons for sending for this additional 
evidence, because he was bound to do so by 
the provisions of the Civil Procedure Code : 
but these reasons are unfortunately not 
contained in the portion of the record which 
has been sent to this Court, and we have not 
the advantage of knowing what led him to 
send for these two documents, which certain- 
ly appear to us, as the case stands, not 
admissible as evidence between the parties. 
The first is the copy of a petition presented 
to the Assistant Magistrate by the defendant 
some 10 months before the institution of the 
present suit, complaining of his signature 
having been obtained, by duress or extortion, 
to a blank paper; and the second is the copy 
of objections made by the defendant at the 
Registrar’s office when the kubooleut was 
registered. No doubt, the Officiating Addi- 
tion Judge, with his experience of the 
different offices in the Mofussil, must be as 
well aware as we are of the intrinsically 
small value which attaches to docunients of 
this kind if treated as evidence on behalf of 
the person making them. But in this parti- 
cular instance it would seem that there was 
less than even nverage value to be given to 
them, bécause the fouzdaree proceedings 
which were originated by the proceeding 
in question were never prosecuted by the 
defendant, and the kubooleut was actually 
registered in his presence notwithstanding 
his objections, 
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But even apart frem this, neither of 
. these documents could properly be used as 
evidence between the parties to this case, 
except for the purpose of cross-exnmination 
of the witnesses in the Court .of first in- 
Stance. It was, to say the least of it, 
very unfair to the plaintiff that the words 
of the defendant himself, as he had chosen 
to put them upon paper, should be brought 
up as evidence in favor of the defend- 
-ant for the first time in the Appellate 
‘Court, where the plaintiff had no opportuni- 
ty whatever, by cross-examination or other- 
. wise, of showing the value which attached 
to those words. It appears from the written 
judgment of the Lower Appellate Court, 
that the reversal of the decision of the Court 
of first instance was the effect of this new 
evidence almost solely. In the Court of the 
Deputy Collector, the issue between the 
parties depended, as naturally might have 
been expected,-upon the oral testimony of 
‘witnesses, and the Deputy Collector gave 
his reasons for believing the witnesses on 
the one side rather than those on the other. 
The Lower Appellate Court. has entirely 
reversed the conclusion on this head at 
which the Deputy Collector arrived, but he 
has given no other reasons than such as are 
furnished by the written documents of which 
we have spoken, for changing the relative 
credibility of the witnesses who gave their 
evidence in Court,—evidence Which the 
Judge did vot himself hear given, and which 
therefore he could not test by observation of 
the demeanour and bearing of the witnesses 
in the witness box. It seems to us that the 
sending for and using of the documents has 
thus caused a mis-trinl of the issue between 
the parties in this suit. We therefore re- 
mand the case in order that it may be 
re-tried solely with regard to the evidence 
which was given before the Deputy Collect- 
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or. The éosts will abide the event. 
The 80th June 1868. 
Present: 
The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Decree for maintenance — Execution 
. —Opposition by heirs of judgment- 
debtor. 


Čase No. 146 of 1858. 


. Miscellaneous Appeal from an order passed 
by the Judge of West Burdwan, dated 
the 4th January 1868, reversing an order 
passed by the Moonsiff of that District, 
dated the 17th August 1867, 


- 
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Premoo Beehee ( one of the Judgment- 
debtors) Appellant, 


VETSUS 
Dassoo Debia ( Decree-holder) Respondent, 
Baboo Kalee Kishen Sein for Appellant. 
Baboo Nil Madhub Sein for Respondent. 


Where the holder ofa decree for maintenance is op- 
posed in execution’ by the heirs of her judgiment-debtors, 
the questions arising betweon them cannot be determined 
in execution, Dut must be tried in a regular suit. 


Quare,—If the original judgment-debtor were alive’ 
could the decree-holder enforce her claim for inain- 
tenance by execution without a fresh suit for each 
instalment unpaid? : 

Jackson, J.—I am of opinion that the first 
Court was right in law in ruliug that the 
questions which arose between the decrece- 
holder in this case and. the heirs of the judg- 
ment-debtors could not be tried in execution 
of decree, but that the decrve-holder must 
bring a suit to obtain what she asks for against 
those heirs, and in that suit the questions 
which have arisen can be properly determin- 
ed. IT incline to the opinion that even if this 
execution had been taken out aguinst the 
original judgment-debtor, it would not have 
stood good inlaw. Ifa plaintiff obtains a 
decree for maintenance atthe rate of 5 rupees 
a month and for arrears due at that rate for 
certain mouths for which such plaintiff has 
sned, that same plaintiff, in execution of that 


‘same decree, could not, three years subse- 


quently gobtain a further maintenance on the 
strength of that decree. The plaintiff could, 
ip my opinion, only execute the decree for 
the amount decreed to her for the time for 
which she sued. It appears to ine that there 
is no difference between a suit for a declaration 
of the amoupt of maiutenance a person is en- 
titled to, and a suit fora declaration of the 
amouut of rent a person is entitled to. Ifa 
plaintiff obtain a decree for 100 rupees, a 
year’s rent, he could not execute that decree 
until he had sued to obtain rent for a certain 
time, and he would be obliged to bring a 
separate suit for any additional term’s rent 
which he would not pay. It does not fol- 
low that because the plaintiff was entitled to 
maintenance from A in 1265, she is enti- 
tled to it from A’s grandson in 1275. In ex- 
eculion, the Courts cannot go beyond the 
decree, and the question arising between the 
decree-holder and the heirs of the judgment- 


debtor in this case go far beyond the 
decree, 


. One point is, that that decree was founded 
on a compromise, and that the plaiutiff is not 
legally entitled ta maintenaitecg; and though 


the original jydyment-deblor might binds 
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himself by a compromise, he cannot bind his 
heirs. Ifit is eld that a decree for main- 
tenance can be executed at any time, it will 
follow that all the maintenance after such a 
decree must be paid through the Court, or 
certified to the Court. This is certainly not 
the custom in our Courts at present. I would 
reverse the decision of the Judge, and con- 
firm that of the first Court. 


` Kemp, J.—I concur so far in this judgment, 

that I am of opinion that the points raised by 
the heirs of the original judgment-debtor 
ought to be tried in a regular suit, and not in 
the execution stage of the case. If the origin- 
al judgment-debtor had been alive, I see no 
reason why the decree-holder should not en- 
force her claim to maintenance in execution 
of the decree which fixed the same, payable 
to her by the judgment-debtor (in this case 
her father-in-law) during her life. As long 
the claim is not barred, I see no good rea- 
son why it should not be enforced by execut- 
ing the decree, instead of having recourse to 
a fresh suit for every instalment of main- 
tenance which may be unpaid. 


— 





The Ist July 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 


Judges. ä 


Disclaimer—Right of appeal—Suit by 


reversioner— Legal necessity—Onus 
probandi. 


Case No. 3464 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 25th Sep- 
tember 1867, modifying a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 28th February 1867. 


Nund Coomar Singh and others (some of the 
Defendants) Appellants, 


VETSUS 


Gunga Pershad Narain Singh (Plaintiff) 
Respondent. 

Mr. R. T. Allan and Baboos Onoocool 
Chunder Mapkherjee aud Debendro Narain 
Bose for Appellants. 

Baboos Romesh Chunder Mitter and Kalee 

Kishen Sein for Respondent. 
The fact pf a defendant having, in the Court of first 
instance, disclaimed any right or interest in the land in 


a suit, does not deprive him of the right to appeal if 
a judgment is given,against him with costs. 


Where a reversionary hoir sues tg recover property on 
roperly alienated, 1t 
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is incumbent on the alienee to shew that there was ac- 
tual necessity for the sale transaction under which he, 
claims, or that he was reasonably led to suppose that 
such necessity existed. 


Phear, J.—So far as concerns the matter 
in suit betweenthe plaintiff and the present 
special appellants, the plaintiff's title is 
equally good whether Nowlasee Kooer’s life- 
interest were derived from her deceased 
husband or from Uttum Narain. Therefore, 
the defendant’s admissions afford him a 
prima facie case, aud in this important re- 
spect, this appeal differs from the two» pre- 
ceding appeals which have just been decided 
by us, although in other features the three 
cases very closely resemble each other. In 
addition to the objections to the judgment of 
the Lower Appellate Court raised by the 
special appellants, the plaintiff puts forward 
several objections by way of cross-appeal. 


The first of all these objections which it 
is convenient that we should deal with in 
this case, is one made by the special respond- 
ent, who says that Hurdassee Lall, one of the 
special appellants, has no right to appenl, be- 
cause, in the Court of first instance, he dis- 
claimed having any right or interest in the 
land in suit. But it appears tbat notwith- 
standing the disclaimer on his part, there 
has been a judgment given against him in 
both the Lower Courts with costs, and we 
think that that circumstance entitled him, 
at any rate, to keep the place among the de- 
fendants which had been given to him by the 
special respondent himself. He is there- 
fore entitled to appear here as an appel- 
lant. 


The special appellant first objected that 
the decision of the Lower Appellate Court 
with regard to two of the mouzuhs, namely, 
Kasim Chuck and Mirzapore Anunt, was 
wrong, because these two properties were 
Uttum Narain’s property, and were sold for 
his debts, and were not sold in respect of the 
Mussamut’s debts. This is admitted by the 
special respondent. It will therefore follow , 
that the special respondent, the plaintiff in 
the suit, is certainly not entitled to recover 
these two mouzahs, and the judgment of the 
Court below must be reversed so far as re- 
gards them. 


On the other band, the special respondent 
said that these two mouzahs had been men- 
tioned by mistake on the part of the Judge 
instead of two other mouzahs, namely, Pana- 
pore Amee and Amee Khas. We understand 
the pleader for the special appellant to say 
that as regards Ames Khas this is so, and also 
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‘that Amee Khas was sold as being enjoyed 
by Nowlasee Kooer for her life, and liable to 
be taken to meet her debts, Therefore, the 
right of the plaintiff to recover Amee Khas 
stands upon the same, footing as his right to 
recover thé remaining mouzahs, Bishambur- 
pore, Pooria Haut, and Panapore Amee, all 
of which have been decreed to him. The 
special appellants, however, say that although 
they, no doubt, bought these mouzabs in 
execution of judgments against the widow 
on personal debts, still they are entitled to 
the benefit of the presumption that necessity 
for sale of the mouzahs existed, unless the 
special respondent, on the other side, shows 
that necessity did mot exist, and they add 
that as a matter of fact in this case the 
plaintiff has not shown that there was not 
any such necessity. This argument, if 
good, is only applicable on the supposition 
that the Mussamut’s right of enjoyment 
of the property was derived from her hus- 
band,—a supposition: which has no evidence 
to support it. Moreover, it throws the 
‘burden of proving necessity upon the re- 
versionary heir, who sues to recovér pro- 
perty on the allegation that it had been im- 
properly alienated. But it has always been 
_ held by this Court that in a suit of this kind, 
it is incumbent on the alienee, who desires 
to support.and maintain the validity of the 
sale transaction under which he claims, to 
show either that there was actual necessity 
for it, or that he was in the course of the en- 
quiries reasonably led to suppose that. such 
necessity existed. In other words, it lies 
upon the defendant to establish necessity, 
and not upon the plaintiff to show that there 
was no such necessity. It follows, there- 
fore, that with regard to these four mouzahs, 
the plaintiff, special respondent, is’ entitled 
to succeed so far as this objection is con- 
cerned, í 


However, the special appellant further ob- 
jects that, with regard to Punapore. Amee, 
a decree had been passed in June 1852 be- 
tween the substantial parties to the present 
suit, in which it was declared that the 
mouzah was only to be recovered upon pay- 
ment of the consideration-mouey which the 
defendants in the present case, or their pre- 
decessors, had paid for it. But upon look- 
ing more closely to the terms of the decree, 
it turns out, as might indeed have been ex- 
pected, that the return of the purchase- 
money which was directed, had reference to 
the purchase-money of so much of the 
mouzah as belonged originally to the share 
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It had ao reference to 
the 8-pie share of the mouzah which was in 
the possession and enjoyment of the widow 
by the permission of Uttum Narain, or 
otherwise. But it is this latter share only 
for which the plaintiff sues in this suit, and 
consequently his claim is not affected by 
that particular condition in the decree of 
1852. 


We have mentioned, we think, all the 
objections which have been made on the one 
side and on theother to the decree of the 
Lower Appellate Court, and the result is 
that, in our opinion, that decree must be 
modified to a certain extent, that is, it must 
be reversed sofnras it decrees possession 
of Kasim Chuck and Mirzapore Anunt to be 
given to the plaintiff. At the same time the 
plaintiff must also, on the other hand, obtain 
a decree for the possession of Amee Khas, 
and finally the appeal must be dismissed iu 
so far as it concerns Bishamburpore, Pooria 
Haut, and Panapore Amee. 

We think that, under the peculiar circum- 
stances of this case, somewhat intricate as 
they are, and with reference to the fact that 
the defendants have partially succeeded, the 
parties ought to pay their own Costs. 





® The 2ud July 1868, 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Joint-judgzment for damaces—Death 
of some of the decree-holders— 
Execution by survivors—Zxrecution 
—Section 207 Act VIIT. 1859. 


Case No. 156 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Patna, dated the 
22nd January 1868, reversing an order 
passed by the Principal Sudder Ameen of 
that District, dated the 20th June 1867. 


Teja Singh and others (Decree-holders) 
; Appellants, 


` versus 


Pokhur Singh and others (Judgment-debt- 
ors) Respondents, p : 


Baboo Hem GQhunder Banerjee fop 
Appellants. j 


S B 
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Mr. R. E. Twidale and Baboo Luchee 
Churn Bose for Respondents, 


# ` 

Where a joint-judgment for damages is obtained by 
several persons some of whom die, the heirs of the 
deceased need not be substituted for the purposes of 
execution, which may be carried out by the survivors 
alone for the benefit of all interested. At any rate they 
may proceéd under Section 207 Act VIII. 1859. 


A Court” which executes a decree has no power to 
modify or alter it. 


Peacock, C. J.—AxsouT fourteen years 
and three mouths ago, the plaintiffs recover- 
ed a decree, and we are now engaged in dis- 
cussing whether they are barred by limita- 
tion from executing it. It appears that 
from 1854 to 1861 the plaintiffs were try- 
ing to execute the decree, ‘and that the 
decree was admittedly kept alive up to that 
time by the plaintiffs’ endeavours to execute 
it. Subsequently, upward of a year appears 
to have been wasted in a discussion as to the 
costs in the original decree: for on the 15th 
June 1861, the costs of the original decree 
were modified by order of the Court, whose 
duty it was to execute the decree and not 
to amend it. That order was on the 19th 
August 1862 reversed on appeal; and no 
doubt properly so, for the Court which had 
to execute the decree, had no power in the 
execution department to modify or alter it. 
During the time occupied with these un- 
necessary proceedings, some of the plaintiffs 
died, and on the 28th July 1868, an applica- 
tion was made by the heirs of the deceased 
plaintiff to be substituted as decree-holder. 
Neatly another year was occupied in this 
petition, and on 26th May 1864, an order 
was made for substitution of the heirs. One 
would have thought that things would then 
have been allowed to go on; but in Decem- 
ber 1864, about nine months after the order 
for substitution had been made, a new Prin- 
cipal Sudder Ameen came in, who appears 
not to have been satisfied with the order of 
his predecessor, and who, although he had 

-no power to reverse the order of his prede- 
cessor upon appeal, thought fit to require a 
certificate of heirsbip before he would exe- 
cute the decree. Nine months were occu- 
pied in obtaining this certificate, which was 
not obtained till the 16th of September 
1865. On the 20th of the same month, an 
application for execution was made, which 
the Judge on appeal has now held to be too 


late. 

. This case is one among many instances of 
ihe truth @f the remark which we have fre- 
quently mado, that as sog as a man obtains 

"a deciee his difficulties appear to commence. 
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We would remark that from the 28th 
July 1863 to the 16th September 1865, was 
occupied in substituting the heirs of the de- 
ceased plaintiff, decree-holder, for the purpose 
of executing the decree. This appears to us 
to have been wholly unnecessary. The judg- 
ment was 4 joint-judgment for damages ob- 
tained by several persons, and might, we 
think, have been executed by the survivors 
alone for the benefit of all who were interest- 
ed in it. At any rate, they might have pro- 
ceeded under Section 207 of Act VIII of 
1859. a7 


The order of the Lower Appellate Court 
is reversed with costs. 


The 2nd July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Ké., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Decree for possession—Share of un- 
divided estate—Specific lands re- 
presenting that share — Prepara- 
tion of decrees. 


Case No. 196 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Chittagong, dated 
the 81st January 1868, affirming an order 
passed by the Principal Sudder Ameen 
of that District, dated the 30th March 
1867. 


Ram Lochun Doss and others (Decree- 
holders) Appellants, 


Versus 


Munsoor Ali and others (Judgment-debtors) 
Respondents. 


Baboo Sreenath Banerjee for Appellants. 


. Baboo Greeja Sunkur Mojoomdar 
for Respondents. 

Where a Judge merely decrees possession with wasilat, 
without declaring specifically that plaintiffs are to re- 
cover the share which they have purchased in an undivid- 
ed estate or specific land representing that share, plaint- 
iffs are not entitled to be put in possession of any specific 
lands, 


Duties of Judges and Pleaders in preparing decrees 
pointed out. 


Peacock, C. JM We think that the de- 
cision of the Judge is right, and that what 
the pluintiffs recovered wasa share of au 
undivided estate, and consequently that they 
were not entitled to be put into possession 
of any specific lands as the share which they 
had purchased. ‘The specific lands which 
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constitute the share of the plaintiffs, can be 
ascertained only by partition, and not in 
execution of this decree. If the plaintiffs 
had been entitled to specific lands as the 
share which they had purchased, they would 
have been able to give in their plaint the 
boundaries of the specific lands which they 
claimed; but they have not done so. The 
whole of the confusion and of the Jitigation 
subsequent to the decree of 18th April 1864, 
has been caused by the want.of sufficient 
care on the part of the Judge who pronounc- 
ed that decree in specifying what he intend- 
ed that the plaintiffs should recover, In- 
stead of declaring specifically whether the 
plaintiffs were to recover the share in an 
undivided estate which they had purchased, 
or specific lands aa representing thnt share, 
the judgment merely says that the plaintiffs 
will get possession with wasilat. But the 
land of which they. were to get possession is 
wholly undefined, and it is uncertain whe- 
ther the Judge meant that they should get 
possession of a share of an undivided estate, 
or of some specific lands. The Principal 
Sudder Ameen and the present Judge, Mr. 
Alexander, have both, as it appears to us, 
put a proper construction upon the judgment 
of Mr. Balfour, i 


In preparing decrees, the Judges ought 


clearly to define what are their intentions, 
and the Vakeels who represent the parties 
do not perform their duty simply by arguing 
their case, but they ought always to see that 
the decrees nre drawn up according to the 
judgments of the Judge. Ifthe Judges and 
the Vakeels were more attentive to their du- 
ties in thie respect, much of the litigation 
which commences after a decree is pronounc- 
ed, and which frequently lasts for many 
years afterwards, would be avoided. A little 
time bestowed in seeing that the decrees are 
drawn up properly, would save the expendi- 
ture of much valuable time which is often 
incurred in endeavouring to. arrive at the 
real meaning of the decree, 


The order of the Lower Court is affirmed. 
The Pleaders’ fee are assessed at two gold 
mohurs. The suit was originally valued 
at 700 odd rupees. The full Pleaders’ fee 
upon that sum as between party and party 
would be 85 rupees. In this case, we see 
the Judge has allowed 50 rupees. We 
merely call attention to this ; but there is no 
appeal upon this ground, and the Court un- 
der all the circumstances will not interfere 
with the Judge’s assessment, 
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The 2nd July 1868. 
Present: 


The Hon’ble J. B. Phear and ©. Hobhouse, 
Judges. 


Suit for kubooleut at onhanced rates 
—Entervention. 


Case No. 88 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 4th 
November 1867, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 27th April 1867. 


Omed Ali (one of the Defendants) Appellant, 
VETSUS 


Prosunno Coomar Chowdhry (Plaintiff) 
Respondent. 


Baboo Kalee Mohun Doss for Appellant. 


Baboo Greeja Sunkur Mojoomdar for 


Respondent, 

In a suit for a kubooleut at hisher rates, where a 
third party intervened under Section 77 Act X. 1859, 
the first Court determined the case between the plaintiff 
and the intervenor upon a matter of title, and allowed 
that dertermination to govern his decision betwecn the 
plaintiff and the defendant, decreeing to the plaintii 
the kubooleut sued for. ‘The decision was affirmed 
by the Lower Appellate Court, 


HELD, that there had been a mis-trial, the sole quas- 
tion to be decided between the intervenor and plaintiff 
having been whether the latter had bond fide received 
the rent up p the date of suit; and the question be- 
tween the plaintiff and defendant was, whether they stood 
in the relation of landlord and tenant, and, if s0, whether 
ee was entitled to the kubooleut which he asked 
or. 

Phear, J.—In this case the plaintiff sued 
in the Court of the Deputy Collector to 
obtain from the defendant a kubooleut in 
respect of a tenure, which, he says, tlie 
defendant called an ousut talook. A third 
person intervened in the proceedings nnder 
Section 77 of Act X. The Deputy Collector 
says that—‘‘ the intervenor and the defend- 
“ant in this suit state that the share in the 
‘‘ousut talook appertains to the talook of 
“the intervenor.’ He then goes on to say. 
that they have produced no documents which 
establish that fuct, and he accordingly finds 
against them. He adds that the plaintiff 
has filed a copy ofa petitionavhich had on 
some previous occasion been presented by 
one of the defendants before the Revenue 
authorities, aud from this petition it ap- 
peared that that defendant ‘admitted that 
“the ousut talook in dispute appeftains to 
“ the share of the plaintif.’”’ Upon these two 
grounds,—the first, that the defendant and 
the intervenor had failed to satisfy him, that 
the ousut talook belonged to the intervénor 5 
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and the second, that one of the defendants 
bad in a previous proceeding admitted the 
ousut talook to appertain to the plaintiff, 
-~the Deputy Collector held that the plaintiff 
and defendant stood in the relation of land- 
lord and tenant, and that the defendant was 
bound to, give the plaintiff a kubooleut in 
respect ofthis ousut talook at rates of rent 
higher than those he had hitherto paid. 
Against this decision, the defendant alone 
appealed,-and the Lower Appellate Court 
affirmed the decision of the first Court. 


It appears to us that there has been al- 
together a mis-trial in this case. When the 
third-person intervened under the provisions 
of Section 77, the sole question which had 
to be decided between him and the plaintiff, 
was whether or not the intervenor had, up 
to the date of filing the plaint, bora fide 
received the rent of the lands which are in 
suit. This question the first Court does 
not seem to have considered in the least. 
It determined- the case between the plaintiff 
and the intervenor upon an entirely different 
ground, namely, upon a matter of title. The 
intervenor has not appealed, and therefore 
our decision will not affect the case as regards 
him. But the Deputy Collector did not stop 
there. He allowed his decision, with regard 
to the question of title between the plaintiff 
and the intervenor,—a decision which he 

- never ought to have passed at all,—gto govern 
the decision which he delivered between 
the plaintiff and the original defendant, and 
which ought to have been placed solely 
upon such evidence before him as tended 
to show whether or not those two persons 
stood in the relation of landlord and tenant. 
And even supposing for the moment that 
he had, upon proper evidence and proper 
consideration, come to the conclusion that 


the plaintiff and defendant stood in the re- | 


lation of landlord and tenant, there remained 
still the further question for him to deter- 
mine, whether the plaintiff was entitled to 
obtain from the defendant the kubooleut 
which he asked. This is a question which, 
no doubt, may depend upon various considera- 
tious in different cases, but the answer to 
it must generally be governed by the actual 
terms of the hitherto existing relationship 
of landlord and tenant between the parties ; 
and those terms, we apprehend, will seldom 
allow the landlord to demand a kubooleut 
at a hfgher rate than the rate which his 
tenant has already peen paying him. In 
short, the gxubvooleut which he seeks, must 
» express the terms of the tenancy existing 
* before and up to the date of the suit, unless 
- 
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something has happened, directly or indirect-, 
ly, fo alter the relations between him and 
his tenant, and to entitle him to say that 
the tenant has undertaken to hold of him on 
altered terms. Neither of the Lower Coutts 
appear to have thought it necessary to enter 
upon this matter at all, although the defend- 
ant strenuously denied the plaintiff’s right 
to recover. We think, as we have already 
said, that there has been an entire mis-trial 
of this case. We therefore remand j ~ to 
the Lower Appellate Court with dir 3 
that the Judge send it to the Deputy Uut- 
lector to be re-tried upon its merits as be- 
tween the plaintiff and the original defendant. 
We think that under the circumstances of 
the case, the costs of all the Courts must 
abide the event. 


The 2nd July 1868. 
Present: 


B. Kemp ann E, Jackson, 


The Hon'ble F. 
; Judges. 


Petition—Legal relinguishment of 
title. 


Case No. 2457 of 1867. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
- 25th June 1867, reversing a decision 
passed by the Moonsiff of Bakoonda, 
dated the 28th November 1866. 


Ooma Churn Koondoo and others (Plaintiffs) 
Appellants, 


VETSUS 


Bhoobun Mohun Pal Poddar and others 
(Defendants) Hespondents. 


Baboo Motee Lall Mookerjee tor. Appellants. 


Baboo Khettur Mohun Mookerjee for 
Respondents. 


A mere petition by a widow to the effect that she hag 
relinquished her title in certain property in favor ,of 
parties suing the lessees of the property for possession, 
is no legal relinquishment of her share therein, 

Kemp, J.—Tuis is a suit for possession of 
a shop, or rather of a portion of a shop, and 
for arrears of rent. The undisputed facts 
are that Boloram and Sheedam were the 
joint owners of the shop; that the plaintiffs 
are the heirs of Boloram, and the defendants 
the sub-lessees of Sheedam’s lessee. The 
defendants do not dispute the title of the 
plaintiffs as heirs of Boloram, but they aver 
that they have no title to the share of 
Sheedam from whom they derive their title, 
and are in possession, 
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The Judge has found that there is nothing 
to support the plaintiffs’ claim. The plaint- 
iffs, we observe, have filed no title-deeds, 
aud itis admitted that the widow of Sheedam 
is alive. No legal relinquishment of her 
share has been filed by the plaintiffs; n 
mere petition, to the effect that she has relin- 
quished her title in favor of the plaintiffs, 
who would succeed to the estate of Sheedam 
- in the event of her death, is not sufficient, 


We dismiss this special appeal with costs. 


The 2nd July 1868. 
Present: 


The Hon’ble J. B Phear and C. Hobhouse, 
Judges. 

Sale of attached -property — Setting 
aside of decree under which the at- 
tachment was made—Section 119 
Act VIII. 1859. 

Case No. 81 of 1868. 


Special Appeal from a decision passed by 
the Dyincipal Sudder Ameen of Sarun, 
dated the 17th December 1867, reversing 
a decision passed by the Moonsiff of that 
District, dated the 24th July 1866. 


Juggut Narain and others (Plaintiffs) 
Appellants, 


Versus 


Toolsee Ram and others (Defendants) 
Respondents. 


Baboo Kalee Kishen Sein for Appellants. 


Baboo Hem Chunder Banerjee for 
Respondents. 
Where a decree is set aside and a new trial granted 
onan application under Section 119 Act VIII, 1859 
any attachment made under the decree falls to the 


ground, aud the validity of a sale of the property at- 
tached is not effected. j 


Phear, J.—Tue Lower Appellate Court 
has dismissed the plaintiffs suit on the 
‘ground that the property which was the sub- 
ject of suit was bought by him, the plaint- 
iff, while if was under attachment from 
a Civil Court, and that consequently sthe 
sale was null and void by reason of the pro- 
visions of Section 240 Act VIII of 1859, 


It appears that the plaintiff’s purchase was 
effected on the 13th of March 1865, and a 
short time before, namely, on 2nd of Feb- 
ruary 1865, one Toolsee Ram had obtained 
a money-decree against the plaintiffs vendor, 
and in process of execution of this decree, 
the property which was the subject of suit 
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was attached by order of Court on the 2ud 
of February 1865, Afterwards, the plaint- 
iff’s vendor applied to the Court under Sec- 
tion 119 of the Civil Procedure Code for a new 
trial, and the Coart granted his application, 
proceeded with. the trial afresh, and eventu- 
ally gave a second decree against him on 
the 22nd of August 1865, As the plaintiff’s 
purchase was effected on the 13th of March, 
after the attachment was issued and before 
his vendor's application for a new trial on 
the 4th July, it was evidently made while 
the attachment was pending. 


But we think that the effect of granting an 
application made under Section 119 Act 
VIII of 1859, is to declare that there has not 
been yet a valid decree in the suit. There 
are two sete of grounds upon which the Court 
may set aside its own decree within Section 
119, The first is that the summons was not 
duly served upon the defendant who applies 
for a new trial ; and the secoud, that the de- 
fendant was prevented by sufficient causa 
from appearing when the suit was called on 
for hearing. If the Court is satisficd that 
either of these two grounds is made out, it 
sets aside its original judgment, and pro- 
ceeds with the hearing of the suit. But 
the attachment of the 20th February 1865 
was issued in process of execution of 
the first decree. It owed its validity as an 
altachinent entirely to the foundation afford- 
ed by the decree, and when that decree was 
set aside and declared invalid, the attach- 
ment, in our opinion, fell with it. Without 
a decree the attachment could not be made. 
The mere fact of seizure and affixing a 
notice would alone have’ no legal effect. 
And therefore as soon as it appeared that a 
valid decree had not been passed, necessari- 
ly the form of attachment which had been 


gone through by the officer of the Civil. 


Court came to nothing. 


We, therefore, think that the Principal 
Sudder Ameen was wrong in holding that 
the plaintiff's purchase was necessarily 
void, merely because it was made between 
the 2nd of February and 4th of July 
1865. It may yet be that the plaint- 
ifs purchase on the facts of the case may 
turn out to have been a pretence, and 
not to have been a real transfer on the part 
of his alleged vendor, but that is a question 
which has not yet been tried by the Lower 
Appellate Court. We therefore reverse the 
decision of the Princtpal Sudder Ameen, and 
remand the case for re-trfal ®n its merits. 

The costs wifkubide the event. . 
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The 2nd July 1868. 
Present: 


The Hon’ble J. B., Phear and C. Hobhouse, 
Judges. 


aastoppel—Res adjudicata, - 
e 
Case No. 80 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 12th January 1867, affirming a 
decision passed by the Moonsiff of that 
District, dated the 3rd May 1866. 


Kripa Ram (Plaintiff) Appellant, 
VETSUS 


Bhugwan Doss (Defendant) Respondent. 
Baboo Doorga Doss Dutt for Appellant. 


Baboos Onoocool Chunder Mookerjee and 
Greeja Sunkur Hojoomdar for Re- 
spondent, 

A plaintiff who sues to obtain property which belong- 
ed toa Hindoo widow, on the ground that he is the 
adopted son of a brothor of the deceased husband, is not 
barred from setting up this title, because in a former 
suit against the same defendants for other property it 
nee Seoiee that he was not the adopted son of that 
brother, 


Phear,J.— Tue plaintiff’s cause of ‘action 
in this suit is, that he is entitled to obtain 
certain property which belonged t®Kudum 
Lall in consequence of Kudum Lall’s widow 
having forfeited her right to the enjoyment 
of the same by reason of her profligate con- 
duct. The plaintiff seeks to make out hig 
title to this property on the occurrence of the 
contingency we have mentioned by setting 
up that he is the adopted -son of Ramnath, 
Kudum Lall’s brother. The Lower Appel- 
late Court has held that he is barred from 
- setting up this title, because, in a former suit 
‘against the same defendants, when he sought 
to obtain other proterty which had belonged 
to Ramnath, it was decided between the 
parties that he, the present plaintiff, was not 
the adopted son of Ramnath. 


We think that this last mentioned decision 
does not afford a legal bar to his proving in 
the present suit, if he can, by legal evidence, 
that he is the adopted son of Ramnath, for ke 
here seeks to obtain a different property 
upon a different cause of action. It seems 
to us, therefore, that the Lower Appellate 
Court has made a mistake iu this respect, 
and-that the sujt ouglit to be remanded for 
re-trial. Th first issue will, of course, be 

* Whether the plaintiff is, as fe says he is, the 
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‘adopted son of Ramnath, and the other issues Ñ 
will ‘be those which properly arise on the 
merits of the question, whether or not, he is 
(supposing him to be found to be the adopt- 


Uap fl 


ed son) entitled now to recover the property \S 
which he seeks. The costs will abide the 
event. -g 
ee ‘SN 8 
SS 
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The 2nd July 1868. =E 
eà aN 
D 
Present : SR 
, aS EA x 
The Hon’ble F. B. Kemp and E. Jacksonas . 
Judges. Ne S 
Appellate Court’s reasons for E 


ring with first Court—Section 35% R 
Act VIIT. 1859, À 


Case No. 158 of 1868. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the \7th August 1867, affirming a, deci- 
sion passed by the Sudder Ameen of that 
District, dated the 12th March 1866. 


Imrit Lall Thakoor and others (Defendants) 
Appellants, 


versus 
Nuckshed *Suhaye (Plaintiff) Respondent. 
Baboo Kalee Mohun Dass for Appellants. 


Baboo Romesh Chunder Mitter for 
Respondents. 

In a case-decided on pure questions of fact, no point 
being left undetermined, in which the Judge in appeal 
endorsed the opinion of the first Court without 
giving detailed reasons, the High Court did not 
consider it right to remand the case to the Judge to set 
forth in his judgment the same reasons which influenced 
the Court of first instance. 


Kemp, J.—TuHeE ground taken. in special 
appeal is that the judgment of the Lower 
Appellate Court is defectivein law, as ib 
does not contain the reasons for the decision 
arrived at by the Judge, and that the Judge 
was bound under Sections 359 of the Civil 
Procedure Code, to give his reasons, This 
appeal has been ably argued on both sides, 
and several decisious of this Court have 
been quoted, 


In this particalar case, the judgment of 
the first Court is very clear. The question 
turns upon whether the conveyance by 
Sheobunsee Lall to Kebul Kishen, the 
plaintiff's vendor, was. proved, or that by 
Sheobunsce Lall to Nuckshed Suhaye. 
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The first Court found that the plaintifs | Baboos Romesh Chunder Mitter, Bama 


vendor’s purchase was not proved, and 
that Kebul Kishen was a mere ticcadar. 


Iu appeal, the Judge records the points 
for determination, and says that be concurs 
in the findings of the first Court; he also 
found as a fact upon the evidence that Sheo- 
bunsee Lall sold the share in question to 
Nuckshed Suhaye on the 7th of May 
1864. 


We think that the ends of justice do not 
require that this case should be remanded 
to the Judge for him to certify whether, in 
saying that he concurred in the findings of 
the first Court, he also concurred in the 
reasons of the first Court. In Section 359 
it ig laid down that the decision shall con- 
tain the point or points for determination 
and the reasons for the decision; but we 
think that in a case where, as in the present 
instance, the suit is decided on pure ques- 
tions of fact, and no point is left undeter- 
mined, and the Judge without giving de- 
tailed reasons endorses the opinion of the 
Court of first instance, it would not be right 
to remand the case simply for the purpose 
-of the Judge setting forth in his judgment 
the same reasons which influenced .the Court 
of first instance in coming to the conclusions 
at which it did. 


The special appeal is dismissed with 
costs, 


The 2nd July 1868, 
Present: 


The Howble H. V. Bayley and A. G. 
Macpherson, Judges. 
Tender and deposit of rent—Act VI 
(B. C.) of 1862— Registration in Ze- 


mindar’s serishtah—Section 27 Act 
x. 1859. 


Case No. 1967 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameem of ast 
Burdwan, dated 12th June 1867, affirm- 
ing a decision passed by the Sudder 
Ameen of that District, dated the 17th 
Alay 1866. > 

Wooma Churn Sett (Plaintif) Appellant, 


VETSUS 


Huree Pershad Misser and others (Defend- 
ants) fespondents, 


Mr, J. K. Rochfort for Appellant. 


Churn Banerjee, and 
Banerjee for Respondents. 


mbicea Churn 


In a suit to recover possession of land which plaintiff 
had purchased from the tenant defendant, and which 
(while in plaintiff's possession), the talookdar defendant, 
in collusion with the tenant defendant, had caused to 
be sold by auction in execution of a decree obtained for 
arrears of rent notwithstanding plaintiff had tendered 
the rent and deposited it with the Collector ; 


HE vp that the tender, followed by a deposit under 
Act VI (B. C.) of 1862, was legal and sufficient. 


HEcp also that the tenure being a ryotee tenure, re- 
gistration in the talookdar’s serishtah was not neces- 
sary under Section 27 Act X of 1859 which applies to 
tenures intermediate between the zemindar and the 
Collector. 


Macpherson, J.—UNDER the circum- 
stances of this case, I thiuk that the tender 
was sufficient, for it was made to Huree 
Pershad, and Doorga Monee, the widow of 
Huree Pershiad’s deceased brother. The 
mistake in the name of the talook was of 
such & nature as to be immaterial, specially 
when there is no doubt that the talookdar 
was aware of the tender being made. 


Section 27 Act X of 1859 is not appli- 
cable in this case, inasmuch as the tenure 
in dispute is not a tenure intermediate 
between the zemindar and the Collector, 
but a ryotee tenure; registration in the 


| talookdar’s serishtah was, therefore, unneces- 


sary. The talookdar had full notice of the | 


plaintiff's claim, which indeed was the 
subject of a suit to which the talookdar was 
a party so long back as 1860, It appears to 
me that the judgment of the Lower Appel- 
late Court is wrong, and that it ought to be 
reversed, and that the plaintiff is entitled to 
a decree as prayed by him, with all costs of 
this Court and of the Lower Courts, 


Bayley, J—I think Section 27 Act X 
of 1859 is specific in its terms, and applies 
to the case of “intermediate” tenures. The 
tenure in suit is not intermediate. Conse- 
quently, registration in the zemindar’s 
serishtah under that Section was not neces- 
sary. I know not, and am not shewn, any 
other Section ia Act X or law, which makes 
the registration of a ryotee tenure ne- 
cessary. ° 


I concur with Mr. Justice Macpherson in 
thinking that the tender of the money 
followed by a deposit in Court under Act 
VI of 1862 was quite legal. : 


Upon these two grounds, I hold that the 
decision of the Lower Ap®ellato Court 
is one which mùst be reversed, 
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The 8rd July 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Possession—Dispossession—Title. 
, Case No. 89 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Purneah, 
dated the 2nd November 1867, reversing 
a decision passed by the Moonsiff of that 
District, dated the 2nd Mareh 1867. 


Dahjee Sahoo and others (Plaintiffs) 
Appellants, 


VETEUS 


Shaikh Tumeezooddeen and others ( Defend- 
ants) Respondents. 


Baboo Rajendurnath Mitter for Appellants. 


Baboo Khettur Mohun Mookerjee for 
Respondents, 


In a suit to recover possession of land where plaint- 
iff alleged that he had entered into possession under a 
lease, and had bean dispossessed by defendant, the first 
Court finding that the plaintiff had been dispossessed, 
and that the defendants had no valid title to the land, 
gave the plaintif a decree. The Lower Appellate Court, 
remarking that the lease had not been registered under 
Act XX. 1866, held that itwas not admissible as evi- 
dence, and dismissed the suit. 


Herp that it was not necessary for the Lower Ap- 
pellate Court to go into the plaintiff's title until it 
found that there were grounds for believing that the 


, case set up by the defendants was a good oneg 


Jackson, J.—TueE plaintiff in this case 
alleged that he had got a lease of the lauds 
in dispute from the mortgagor ; that he had 
entered into possession under the lease, and 
had been dispossessed by the defendants, 


The defeudants set up various titles, 
which, however, were disallowed by the 
Court of first instance, aud the plaintiff 
obtained a decree. 

The case goiug before the Principal Sud- 
der Ameen on appeal, he remarked that the 
poftah on which the plaintiff's title was 
based had not been’ registered ; that such 
omission to register was in contravention 
of the provisions of Act XX of 1866; and 
apparently under Section 49 of that Act, 
he held the pottah to be inadmissible as evi- 
dence, and dismissed the suit, reversing the 
decision of the Court below. l 

Against this decision, the plaintiff has 
appealed specially ; and although we have 
not derived much assistance from the argu- 
ment of the vakeel retained by the special 
appellant, E observe tlat the point mooted 
by the Lower "Appellate Court does not 


e yeally arise in the present cafe, 
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The plaintiff alleged that he was the lessee 
of the land and in quist possession thereof, 
and that he was wrongfully dispossessed by 
the defendants. It seems there was evidence 
that went to show that he had been so dis- 
possessed ; that evidence was believed by 
the first Court, which found that the plaintiff 
had been dispossessed, and that the defend- 
ants had no valid title to the land. There- 
fore the Lower Appellate Court ought to 
have found whether the plaintiff had been dis- 
possessed, and whether the defendants co; 
show any justification for such disposses- 
sion ; and if he found that there were any 
grounds for believing that the case set up 
by the defendants was a good one, then only 
would it have been necessary to go into the 
plaintiff's title, 


The case is, therefore, remanded for a 
fresh finding with reference to the points 
above indicated. 


Mitter, J.—I entirely concur with my . 
learned colleague. 


The judgment of the Lower Appellate 
Court is right, so far as it rejects the potta 
propounded by the special appellant, on the 
ground that it could not be received in-evi- 
dence or acted upon by any Court in any 
Civil proceeding under Section 49 of Act 
XX of 1866. But the effect of that Section 
is not to place a plaintiff in a worse position 
than one who has proved dispossession by a 
party who has no title to the land. The 
Lower Appellate Court, therefore, before 
reversing the decision of the first Court, 
should have enquired into two facts ; first, 
whether the plaintiff was in possession of 
the property in dispute before the alleged 
date of dispassession ; and secondly, whether 
the defendant had any right to dispossess the 
plaintiff. 


If the plaintiff succeeds in proving the’ 
first point, namely, that he has been dis-. 
possessed, it will be for the defendant to 
establish his title to the property; and on 
the failure of the defendant to establish his 
title, the plaintiff, would be undoubtedly 
entitled to a verdict, 


This view appears to me to be fully in 
unison with the principle laid downin tho 
judgment delivered by another Division 
Bench, in special appeal No. 8292 of 1867, 
on the 9th of June 1868, 


The case must, therefore, go back to the 
Lower Appellate Court fora fresh finding 
in accordance with the above directions. 


a m 


- vious judgment. Iam of opinion that the 


~“facts of this case. Those facts are briefly 


-ing that they formed a portion of the above 


` himself. The facts on the record which 
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186§. | Civil THE WEEKLY REPORTER. Rulings. 103 . 





.¢@ 
The 3rd uly 1868. Ashruffpore was held rent-free; that in 
Prenis that resumption suit, the area of the mehal 


was stated to be 71 drones? kanee 63 
guudahs. The resumption was made of the 
mehal as of that area. A Deputy Collector, 
in measuring for the purposes of settling 
this resumed mehal, found the area to be 73 
drones 12 kanees 3 gundas, and zhat total 
area was settled with the party who, after 
ihe resumption, was considered the pro- 
prietor of Mehal Ashruffpore, bearing No, 
110 on the Collector’s towjee. Butin tho 
course of settlement, Laul Beebee objected and 
stated that 2 drones 10 kanees of her Inkhe- 
raj lands, as a property called “Muhun Lall,” 
had been wrongly included as part of Mehal 


The Hou’ble H. V. Bayley and A. G. 
Maepherson,. Judges. 
Resumption decree—Settiement pro- 
ceedings — Jurisdiction of Givil 

Court. 


Case No. 1599 of 1867. 
Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 22nd 
April 1867, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, dated 16th August 1866. 


Mahomed Gazee Chowdhry (Plaintiff) 














Appellant, Ashruffpore, which had been resumed by 

VETSUS ihe resumption decree, but in fact those 2 

Laul Beebee and another (Defendants) | drones 10 kanees were no part of the lands 
Respondents. | included in the resumption decree. 

Baboo Romesh Chunder Mitter for Appel- We stated in our previous judgment— 

lant. “the Deputy Collector decided that this 


“excess should be liable to the Government 
“ assessment as part of the resumed mehal. 
“ But neither the Deputy Collector, nor the 
‘‘ Commissioner could go further than this, 
“ They could not decide finally whether tho 
“land in dispute belonged, as a matter 
‘of-Civil right, to the proprietor of 
“ Ashruffpore, or to the proprietor of 
“ Mukhum Lall. This was peculiarly the 
‘province of the Civil Courts, aud conse- 
“ quentl$ they had jurisdiction. What the 
“ auction-purchaser bought was certainly 
“the resumed Mehal Ashruffpore; but 
“ whether these 2 drones 10 kaneeg in dig- 
“ pute belonged to the proprietor of that 
** mehal or of Mukhun Lall was not decided, 
“ so as to be beyond the jurisdiction of the 
“Civil Courts, either by tho Revenue 
“ officer’s decision as to liabilities to assess- 
“ment, or by the purchaser at a sale for 
“arrears of Government rovenue of the 
“ Mehal Ashruffpore.” 


The point of law urged by the pleader 
for the appellant is that in the same way 
thata decree for resumption is final and 
conclusive in respect to a resumed mehal, so 
that a Civil Court shall not declare that to be 
free from assessment which a resumption 
Court declares liable to assessment, so the 
decision in settlement by a Deputy Collector 
is final and conclusive when confirmed by the 
Commissioner, In support of this contention, 
he has cited, as the leading case, that of Hur 
Gobind Ghose, reported in Carrau’s Sum- 
mary cases, page 131, and a ef@se4n the Sud- 


Baboos Onoocool Chunder Mookerjee and 
Romanath Bose for Respondents. 

The ruling of the late Sudder Conrt as to the final 
and conclusive character ofa resumption decree was 
heid not to apply to what is subsequently done adminis - 
tratively by a settlement officer ; the proper distinction 
being that the decree of the resumption Court as to the 
lability of the resumed mehal to be assessed with 2 
Government demand is final, but the subsequent dealing 
by the settlement officer with alleged proprictory right 
and claim to land not meutioned in the decree, is open 
to the jurisdiction of the Civil Court, . 

Bayley, J.—Tuis case has been re-heard 
owing to au objection taken in a petition for 
review, to the effect that the appellant’s plead- 
er had not been heard in reply when the 
case was first before us, 


We have-again most fully heard the 
Couusel for the appellant. Precisely the 
same grounds of appeal are stated now and 
argued before us as are recorded in our pre- 


rule of law has been correctly laid down in 
our previous Judgment with reference to the 


these :— that the plaintif, who is a 
private purchaser from. a purchaser at 
a sale for arrears of Government revenue 
of a certain resumed mehal, named Ash- 
ruffpore, bearing No. 110 on the Col- 
lector’s reut-rall, comes in and sues for pos- 
session of 2 droues 10 kanees of-land, alleg- 


resumed mehal purchased by his vendor and 


cannot be disputed by either party, are 
these :—that a resumption suit wus institut- 
ed to try the validity of the title upon which 

C 


der Dewanny Detisions of 1850, page .459, 9° 
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and aroiher in Weekly Reporter, Volume V, 
— page 22, ° 


I quite concur in the ruling laid down in 
all these three cases ; but that ruling does 
not apply here. Itis confined entirely to 
what is degreed in the actual decree by the 
resumption Courts, and does not extend to 
what is subsequently administratively done 
by a settlement officer. 
decree, there was no summons to Laul Beebee, 
no mention of lakheraj lands belonging to 
Mukhun Laul, no resumption of the 2 
drones 10 kanees which make up the 73 
drones 12 kanees 3 gundahs of the settlement. 
proceedings ; but the resumption decree was 
entirely confined to resuming 71 drones ł 
kanee 6% gundahs of Ashruffpore. In fact 
the settlement officer merely decided in the- 
ordinary course of settlement as an execu- 
tive Deputy Collector a boundary dispute. 

. There may be a Civil suit brought to set 
aside such an order, and it should be brought 
within a limited time, but as regards this 
point, no special ground is mentioned in the 
petition of special 


In the resumption 


appeal. The proper 

” distinction is that the decree of the resump- 
tion Court as to the liability of the resumed 
melal to be assessed with a Government 
demand is final. But the subsequent deal- 

ing by the settlement officer, with alleged 
proprietary right and claims to land, not 
being land mentioned in the resumption 
decree, is not final but open to the jurisdic- 
tion of the Civil Court. See case at page 
503, Sudder Dewanny Adawlut Reports, 
1852, Ramyad Singh, appellant, where the 
distinction is clearly laid down that the pro- 
priety of resumption is what alone is decided 
by a resumptign Court. 


In this view, I would dismiss the special 
appeal with cosis. 


Macpherson, J.—I concur in thinking 


that this appcal must be dismissed with 


costs. e ° 
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The 3rd July 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Limitation — Fraud, 
Case No. 222 of 1868. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
21st November 1867, reversing a decision 
passed by the Sudder Ameen of that Dis- 
trict, dated the 18th March 1867. 


Gopal Chunder Dey (Plaintiff) Appellant, 
VETSUS 


Purnoo Beebee and others (Defendants) 
Respondents. 


Baboo Anund Chunder Ghassal 
for Appellant. 


Baboo Kalee Kishen Sein for Respondents. 


Where the holder of a decree under Regulation VII of 
1799 sold his rights in the decree, and after substituting 
the purchasor’s name for his own as decree-holder, 
fraudulently received from the judgmenut-debtor monies 
under that decree —HuLp, that limitation would ruan 
noe the purchaser from the time he discovered the 
fraud, 


Kemp, J.—Tue decision of the Judge in 
this case is clearly wrong. The plaintiff's 
cause of action did not arise from the date 
of his purchase of the decree, but from -the 
date of the order of the Collector referring 
him to a Civil suit or to such remedy as he 
might think proper, Moreover, the conduct 
of the defendant being grossly fraudulent, 
the limitation would run from the time of 
the discovery by the plaintiff of such fraud. 
The suit was well within time from that 
dute. 


On the merits, Section 206 of Act VIII of 
1859 has nothing to do with this case, which 
is a case under Regulation VII of 1799. 
The defendant, after selling to the plaintiff 
his rights in the decree obtained under the 
above Regulation, and after substituting the 
plaintiff’s name in his place as decree-holder, 
fraudulently received from the judgment- 
debtor certain monies under that decree, sub- 


sequent to the sale by him to the plaintiff. 


The plaintiff is theretore entitled to recover 
the amount claimed in the suit. ‘The deci- 
sion of the Judge is reversed, and the deci- 
sion of the Court of first instance, which is 
correct in all respects, confirmed with costs 
in all the Courts. 
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The 8rd July 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. ° 


Certificate — Act XXVII. 1860. 


Case No. 149 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 7th February 1868. 


Waselun Huq (second party) Appellant, 


VEFSUS 


Gowhiuroonissa Bibee, for self and as guard- 
ian of her minor children (first purty) 
Respondent. 


Baboo Bykuntnath Paul for Appellant. 
No one for Respondent. 


A certificate under Act XXVII of 1860 cannot de- 
termine any question of title or decide what property 
belongs to the estate of the deceased ; it merely enables 
the holder to collect the assets of that estate, and is 
conclusive of his representative title as against all 
debtors to the deceased. E : 

A certificate cannot be granted for the collection of 
fractions of the debts of the deceased, 


Macpherson, J/.—It appears to us in this 
case that the Judge below has not under- 
stood the relative positions of the appellant 
and the respondent, and that his order 
giving the respondent a certificate for a 
12-nnuas share is wrong. 


The appellant is the son by the first wife. 
The respondent as the second wife of the 
deceased asks for a certificate for herself 
and on behalf of her minor sons. It appears 


= to us that the proper order to make in this 


ease—and the respondent’s pleader, Baboo 
Chunder Madhub Ghose, consents to it—is 
to set aside the Judge’s order and direct 
that a certificate be issued jointly to the 
appellant and the respondent. 


The granting of a certificate does not and 
cannot determine any question of title, or 
decide what property does. or does not 
belong to the estate of -the deceased. It 


“merely enables the person or. persons to 


wliom the certificate ‘is granted to collect 
the assets belonging to the deceased ; and 
the certificate is conclusive of his or their 
representative title as against all debtors to 
the deceased. A certificate cannot be 
granted for the collection of fractions of the 
debts of the deceased. 
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The 3rd July 1868. 
Present: ` 


The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Debduttur land—Suit by one of several 
brothers—Declaratory decree. « 


Case No. 195 of 1868.9 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
22nd November 1867, affirming a deci- 
sion passed by the Principal Sudder 
Ameen of that District, dated the Gth 
May 1867. 


Gunga Gobind Singh (one of the Defendants) 
Appellant, 


VETSUS 
Joy Gopal Panda (Plaintiff) Respondent. 


Baboo Romesh Chunder Mitter for 
Appellaut, 


Baboos Kishen Succa Mookerjee and 
Nil Madhub Sein for Respondent. 

Where property in dispute was found by the Lower 
Court to be debutier land belonging to plaintiff. and 
not mdi land included in defendant's putnee, and it was 
contended in special appeal by defendant that plaintil 
was entitled to one-fourth share only, as one of four 
brothers, it was held that plaintiff was entitled to a de- 
claration that the whole lanl was mad land, ang that he 
was entitled to a fourth share. 

Jackson, J—Tuis special appeal is prefer- 
red by Gunga Gobind Singh, who was uot 
one of the original defendants in the suit, but 
who was madea party to thesuit while it 
was being earried on in the first Court, 


The point at issue as between the plaintiff 
and the defendant Gunga Gobind Singh, 
was whether the property in dispute was 
debuttur land belonging to the plrintiff, or 
mal belonging to the putuee of Gunga Go- 
bind. Both Courts have concurred in find- 
ing that the Iands are debuttur belonging to 
the plaintiff, and not mad lands included in the 
property held in putnee by Gunga Gobind. 

In special appeel it is contended that the 
plaintiff can only recover one-fourth of tho 
property in dispute, as he is ono of four bro- 
there, and is consequently entitled to a one- 
fourth share only. 

We think the plaintiff is enti(led toa 
declaration that the whole land in dispute is 
debutéur land, and that he is entitled to a onc- 
fourth share, of it, and virtually that is the 
conclusion at which the lower Gourt has 
arrived, 


ea 


at 


re E, E E e, e 


The 3rd July 1868. 
° Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


THE WEEKLY REPORTER. 


Rulings. (Vd. X. 
© 


Court. The appellans, Gunga Pershad, Hur 
Pershad, and Chooa Lall, contend that even. 


if the kobalah was executed by Duryah Lall 
as their guardian, it is not binding upon them 
for two reasons : firstly, because he was not 


Minor — Sale by de facto guardian. | their legal guardian, their father being alive 


Cases, Nos, 3227 and 3252 of 1867. 


Special Appeals from a decision passed by 
the Principal Sudder Ameen of Gya, 


at the time of the execution of the deed ; and 


| secondly, because there was no such neces- 


sity for the sale as makes the sale bind- 


| ing upon them. 
dated the 6th September 1867, affirming | 


As regards the objection of Duryah Lall’s 


a decision passed by the Moonsiff’ of | not being his brothers’ guardian, the first 


_Nowabad, dated the 23rd May 1867. 


Gunga Pershad and others (Defendants) 
Appellants, 


VETSUS 


Phool Singh and others (Plaintiffs) 
Respondents. 
Baboos Hem Chunder Banerjee, Nil 


and Khetturnath Bose for 


Madhub Sein, 
i Appellants. 


Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondents. 


A deed of sale (where full consideration is piid), 
executed by a member of a Hindoo family, acting de 
facto as the guardian of his minor brothers, is not inva - 
lid by reason of the father being a iveat the time. 


Where a guardian sells part of an estate, and ap- 
plies the purchase-money to the expens3s incurred iu a 
suit undertaken and found in fact to be for the benefit of 


-‘the whole property, the sale is valid, e 


Macpherson, J.—Tuxse two appeals, Nos, 
3927 and 3252, are from oue judgment. 
suit is brought to recover possession of cer- 


tain property under a kobalah, dated May | 


1861, which was executed by the defendant 


h Lall for himself and as guardian of, 
el ‘ | ter as the guardian of his brothers, the 


and Chooa Lull. | plaintiff’s title would not be bad so far as 


his minor brothers, the defeudauts Gunga 
Pershad, Hur Pershad, 


Duryah 


execute the The defence 


bill of sale at all. 


| issue was fixed raising this question. 


| obtained a certificate. 
| wished the Lower Appellate Court to decide 


The! 


Lall’s defence is that he did not j 


observation which I have to make is that 
this plea was not raised in the Court of first 
instance, and that, although it was mentioned 
in the written grounds of appeal filed in the 
Court of the Principal Snudder Ameen, no 
The 
objection taken in the Court of first iustance 
to Duryah Lall’s being their guardian was 
based ouly upon the ground that he had not 
If the defendants 


the question whether Duryah Lall was or 
was not their guardiau when their father 
was alive, it was their business to have seen 
that that issue was distinctly raised, and to 
have taken steps to ensure its being so 
if the Principal Sudder Ameen did not raise 
it himself, As mutters stand, there is 
nothing to lead .us to suppose that the 
Principal .Sudder Ameen’s attention was 
ever drawn to the fact that their father, and 
not Duryah Lall, was alleged to have been 
their guardian ut the time when the sale was 
made. 

But supposing that the father was alive 
at that time, it appears to me that if 
Duryah Lall was de facto acting in the mat- 


that objection is coucerned. 
In Hunooman Pershad Panday’s case (VI 


of his brothers is, firstly, that Duryah Lall | Moore’s Indian Appeals, page 393), their 
never exacuted the deed of snle ; and secondly, | Lordships of the Privy Council expressed 


that if be did execute it, his act is not bind- | 
The appeal No. 3252 is by | 
Lall, who, both the Lower Courts | 


ing upon them. 
Daryah 
having found against himas to the fact of 
his having sold the property to the plaintiff, 
contends that the judgment of the Lower 
Appellate Court is insufficient, inasmuch as 
it does not show that the Principal Suadder 
Aween took into consideration all the evi- 
dence adsiuced by the defendant, There is 
nothing whatever in this objection : for there 


is nothing to show or fo lead me to suppose 


that the evfdence upon this issue has not 


the opinion that a sale made by a de facto 
guardian under pressing necessity would be 
good. Their Lordships say :—“ Under 
“ the Hindoo Law, the right of a bond fide 
‘Sincumbrancer, who has taken: from a de 
“ facto manager a charge on lands, created 
‘honestly for the purpose of saving the 
“« estate, or for the benefit of the estate, is 
“not (provided the circumstances would 
‘support the charge had it emanated 
“from a de facto and de jure manager) 
“affected by the want of union of the 
‘de facto with the de jure, title.’ In th 


*% een fully considered by the Lower Appellate ' present instance, the Principal Sudde, 


r 
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Court having found as a fact Jhat the bring- 





Ameen finds as a fact that Duryah Lall, for 
himself and as guardian of his minor bro- | ing of the suit was beneficial to the whole 
thers, executed the kobalah, and that the | estate, we silting in special appeal, caunat 
consideration-money was fully paid ; aud it! say that there is anything wrong in that 
is clear from the judgment of the Principal: fiuding, merely ou a consideration of the 
Sudder Ameen that Duryah Lall was! possibility that it might have Leen equally 
acting as de facto guardian of his minor beneficial to the estate, if the suit, liad not 
brothers, been instituted till the minor brothers had 


f attained their full ago. 
There remains the question, whether any j 
sufficient necessity for the sale has been On the whole, the Lower Appellato Court 
proved. As regards this point, their Lord- : finding as a fact that the de d ol sule Was 
ships of the Privy Council observe (in ' executed by Duryah Lall for himself, anl as 
Hunooman Pershad Panday’s case) that. Ze fecto gaurdian of his brothers, and tho 
“where the charge is ouo that a prudent ı Court further finding that full cousileration 
iCouner vould aake in order to benefit the : WaS paid, and that the money pail was np- 
“ostate, the bond fide lender is not affected | plied for the benetit of the properly, aud 
“by the precedent mismanagemeut of the ' that the transaction was beneficial to the 
“estate. Tho actual pressure on the estate, | Minors, — the judgment of the Lower 
“the danger to be averted, or the benefit to, Appellate Court must be upheld, and both thy 
: , : . » . . 

che. Gonkored upon it, is the thing to be’ special appeals must be dismissed with 
“regarded. But of course, if that danger : CO8ts. 
“arises or has arisen from any misconduct Bayley, J.—I coucur 
‘to which the lender is or has been a party, - 
“he cannot take advantage of his own: 





“wrong to support a charge in his own: Feist. ie 

eee ease ie hes erouaied on a. The 3rd July 1868, 
“necessity which his wrong has helped to:. Present: 

“cause. Therefore the lender, unless he | The Hon’ble G. Loch aud F. A. Glover, 
‘is shewn to have acted mald fide, will not ' Judges. 


“be affected, though it be shewn that with. a t— Wok l 
“better management the estate mht parece al rape SAO TTUT EO = Ipan i 
9’ Bub lave Non-pweoduction of pottah—Dakhi- 


“ been kept free from debt.” lah 
In the present case, the Lower Appellata, Cases Nos. 3271, 3272, 3274, 3275, and 
Court says :—-“ In this case the guardian, in | 3276 of 1867. 


* order ir , . . ] 
7 e a fie Da a eae a. | Special Appeals from a decision passed by 
“portion thereof. and thus saved the entire | the Judicial Commissioner of Cuore Naq- 
ep erty: that is to say, he d A |) pore, dated the 2nd Septomer 1867, 
s ae a ane of it e a we affirming a decision passed by the Depu- 
T 5 > PPMS 163i Zy Commissioner of that District, dated 
eee a a a ae eee 167, 
| 


“in a suit brought as against the whole 


“way beneficial to the minor, and conse- ' Appellants, 

“quently the sale of his share by his guard- ' VETSUS 

“ian is fit to be held valid by the Court.” ; Avjunna Dossoe and others (Defendants) 
There is an express finding here that the. Respondents. i 


sale to the plaintiff was beneficial to the | 

estate, and ate the necessity which called ! Messrs It. T. Allan aud J. S. Rochfore 
for it arose out of a suit which was pending for Appellants, o 

at the time. It appears from the statement| Baboos Ashootosh Daur and Nubo Rishen 
of the plender for the special appellants, | Mookerjee tor Respondents. 

that that suit was brought by Duryah Lali} Ine suit for enhancement of rent where defendants 


for himself and for his minor brothers in ! plead a morae tes hig date subsequent, to tha 
slan ; ; teat Decennial Settlement, but tile no pettah, the Axistencea 
order to have it declared that a certain of the tenure must be proved by evidence: dikni Do 


tenure set up by one Raot Suhay was not a! or possession under color of *these fur 2V years not cy- 
mokurruree tenure, and that Duryah Lal] | titling them to exemption, - 4 


was eventually successful in that suit.| Glover, J.—Tiusr were suits brought o? 


This being so, and the Lower Appellate | by Messrs, Watson and Co. as farmers of" 
: ° A 
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Pergunnah Phoolkoosina, to enhance the rent 
of sundry tenants on the estate after notice. 


The defence on the merits was in all cases 
that the lands were held on mokurruree 


leases, and were not liable to enhancement. | 


Both Lower Courts found for the defend- : establishing 


ants. 


I think that this objection must be allow- 
ed. The cases are somewhat different in | 
detail, but itis a fact that in none of them | 
have the deeds on which the defendants : 
claim their privilege of holding the land at | 
a uniform rent been proved, nor havo the | 
receipts for rent alleged to have been paid | 
been established by evidence. 


The Judicial Commissioner has evidently | 
been strongly biassed in his decision by the | 
fact that the tenants have, in every case, been | 
for many years in possession, but this is 
manifestly an insufficient defence to the 
landlord’s claim to enhance. The defendants 
do not put forward any plea of holding at 
uniform rates from the date of the perpetual 
settlement, but only on suunnds or pottahs 
granted on dates much later. It was for: 
them, therefore, to prove their special title , 


to exemption, and to establish by evidence , 


the authenticity of the leases under which 
they alleged thémselves to hold. 


could not be proved by direct evidence on 


account of their age, in which case other | 
and indirect evidence might be given of | 

) But in the presenti evidence. 
case, neither have the sunnuds themselves | 


their genuineness. 


been proved, nor have the receipts, on which 
the Judicial Commissioner relies for proof 
of the sunnuds. 
like all other documents, and mere long 
possession of the lands will not prove them, 
as the Lower Court appears to suppose. 


I would, therefore, remand these cases for 
trial on the merits. 
be called upon to prove their pottahs, either 


by direct, or, where that is shewn to be, 


impossible, by indirect evidence. Dakhi- 


lahs, when proved, would be corroborative ; 
evidence of the suunuds, and if filed regularly | 
for.a series of years, Stretching forwards to | 
the dates df the sunnuds, would afford a i 
*.*strong presumption in favor of the authen- | 


ticity of those sunnuds. 


| Raj. 


Dakhilas must be proved | 


Iu the present cases, we are informed 
that the Rajah, who is said to have granted 
the sunnuds, is the one who now holds the 
The defendants, therefore, can prove 
their sunnuds by summoning the Rajah as 
a witness. But whatever way they elect of 
their exemption, it must be borne 


‘in mind by the Lower Appellate Court that 

It is urged in special appeal that the Judi- | 
cial Commissioner has decided in favor of’ 
the tenants, without calling for proof of, 
their sunnuds or dakhilahs. i 


i their own costs in this special appeal. The 


the onus is strictly upon them, and that 
they must prove the deeds under which 
they hold. 


I think also that each party should pay 


costs in the cause will depend on the result 
of the remand. 


Loch, J.—I think I would word the 
order of remand in the terms agreed to by 
the vakecls of the parties. They are, of 
course, applicable only to such cases in which 
mokarruree pottahs have been filed. Where 
a mokurrures lease is pleaded, and no pottah 
filed, the existence of the tenure must be 
proved by evidence. The terms used are 
to the following effect—‘ Defendant pleads 
“a pottah, the date of which was subsequent 
‘to the Decennial Settlement. Dakhilahs or 
“ possession under color of these for twenty 
“years, would not entitle defendant to ex- 
‘emption from enhancement, unless the 
“pottah be found legally proved.” The 
cases are femanded for trial on their merits 
by the first Court, and the Judge will permit 
the defendants to produce evidence in sup- 
port of their allegation, waich they have 


neglected to give. 
It might be, of course, that their sunnuds | 


I think the respondents should bear the 
costs of this appeal, as it is only as a matter 
of indulgence, and in consideration of their 
ignorance that they are now allowed to give 


The 8rd July 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


The defendants must Suit by sharer without co-sharer’s 


consent—Court’s power to make 
recusant sharera defendant—High 
Court's powers ofiaterference. 


Case No. 326 of 1867 under Act X of 1859: 


Regular Appeal from a decision passed by 
the Deputy Collector of Buseerhaut in 
the 24 Vergunnahs, aated the 12th August 


1867. 


r 
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_ Juggodumba Dossee (Plaintiff) Appellant, 
versus 


Haran Chunder Dutt and others (Defendants) 
Respondents. 


Baboo Chunder Madhub Ghose for Appellant. 


Baboos Onoocool Ohunder Mookerjee and 
Kalee Prosunno Dutt for Respondents. 


A kubooleut having been executed in favor of a 
zemindar who deceased, leaving two daughters, one of 
them sued the tenants to recover a moiety of the rents 
due for a series of years under the kubooleut; but her 
claim was dismissed by the Lower Appellate Court, on 
nh ground that she had not made out a title to sue 
alone. 


HE LD, that plaintiff was not entitled to treat a contract, 
which, when originally made, was single and indivisible, 
as if it had become by the death of her mother (the 
zemindar) separable into two contracts, one with herself 
and one with her sister. 


If one of two or more joint partners refuses to sue 
` jointly with his co-sharers, he may be made a defendant, 

and when once all concerned on both sides are parties 
to the suit, the Court has full power to do full justice 
between them. 


The High Court has no power to interfere with the 
discretion of a Deputy Collector refusing to add another 
person to the record, except it sees that the refusal was 
capricious, or the addition was absolutely necessary for 
the purpose of doing justice. 


Phear, J.—Accorpine to the plaint in 
this case, on the llth of Aghraun 1253, 
three brothers, Boidonath, Poorno Chunder, 
and Kalee Coomar, executed a kuboolent 
in respect of certain lands in favot of Rash 
Monee Dossee, agreeing thereby to pay an 
annual rent of rupees 9,066 and odd annas 
to the snid Rash Monee Dossee. That ku- 
booleut is still in force, but Rash Monee 
Dossee is dead, and Kalee Coomar is also 
dead. Rash Monee Dossee left two daugh- 
- ters surviving her, the plaintiff, and one 
Pudmabutee Dossee. The plaintiff in this 
suit seeks to recover from Boidonath, Poor- 
no Chunder, and the representatives of Kalee 
Coomar, one moiety of the rents due for the 
years from the year 1271 to the year 1274, 
under the kubooleut which was originally 
executed by the three brothers in favor of 
Rash Monee Dossee. Pudmabutee is not a 
party to thissuit. On the objection of the 
defendants, the Lower Appellate Court has 
dismissed the plaintiff’s claim, on the ground 
that she has not made out a title to sue 
alone fora moiety of the rent due under 
the kubooleut, And against this decision 
of the Deputy Collector, the plaintiff now 
appeals-to this Court, l 


Had the kubooleut been originally given 


to the plaintiff and her sister jointly, not may be made a defendant, and when once all , . 


specifying any separate shares or interests 
on the face of: it, still it might have 


been the case that the tenants did at the 
same time, in effect, agree to pay the 
rent in specified shares to the two sisters 
separately ; and if that were so, then in the 
event of one of them suing separately for 
her share, probably she would be allowed 
in equity to supplement the agreement ex- 
hibited by the kubooleut, by proving the 
contemporaneous parol agreement on the 
part of the tenants, and so to show herself 
entitled to recover 2 portion only of the rent 
named in the kubooleut, without making 
her sister a party to the suit. 


Again, taking the kubooleut to have been 
originally given, as the plaintiff says it was 
in this case, to her mother only, it might 
have been that on the death of Rash Monee 
Dossee, the tenants had come to and madea 
like agreement to pay the rent to the daugh- 
ters separately in separate shares ; and if that 
had been the case, probably, as in the iu- 
stance which we have just supposed, the 
plaintiff might, on proving this parol agree- 
menf, succeed in obtaining her own particu- 
lar share, without making her: sister a party 
to the suit. 

But neither of these two alternatives 
has occurred in this case. The ‘plaintiff 
does not suggest that either of them has 
taken place. She simply sues alone as 
representative of her mother, 
respect of the whole contract, but in 
respect of the half only, that is, she claims 
to be entitled to treat a contract, which, 
when originally made with her mother, 
was single and indivisible, as if it had be- 
come by the death alone of her mother se- 
parable into two contracts, namely, one with 
herself, and one with her sister, each for the 
amount of half the rent, It seems to us she 
cannot do this. If she is entitled to come 
into Court as representative of her mother, 
she must represent her altogether, and sue 
upon the original contract as a whole. If 
she is not so entitled, but if complete repre- 
sentation can only be made to Rash Monee 
Dossee by the joinder of Pudmabutee with 
her sister in the suit, then a difficulty of 
procedure, no doubt, occurs on the facts of the 
case as they have been represented by the 
Counsel for the plaintiff, namely, that Pudma- 
butee refuses to join with the plaintiff, Still 
this difficulty is not altogether insuperable, 
beenuse by the elastic procedure of our Civil 
Courts, if one of two gr more joint-partners 
refuses to sue jointly with his-co-sharers, ‘he 


the persons concerned on the one side’ and 
on the other, are parties to the suit, the 


not ilu, 
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Court has full power to do complete justice) under the ruling of this Court, we, as a 
between them. We think that on the state | Court of appeal, would have no power to’ 
of facts disclosed by the plaint and the writ- | interfere with his discretion, always except- 
ten statements of the defendants, the plaintiff | ing, of course, any case in which we might 
has made out no title to sue alone for one|see that this discretion had been exercised 
moiety of the rent. She ought to have sued | capriciously, or that it was otherwise abso- 
together with her sister for the whole rent, | lutely necessary for the purpose of doing 
and if she could not induce her sister to | justice between the parties, that the addi- 
become plaintiff with her, then she might | tional person should be put upon the record. 
probably have made her sister a defendant. | We have no cause whatever for saying that 
At any rate, if this could not be done in the | had the Deputy Collector, under the cir- 
Revenue Court, she would have her remedy | cumstances of this case, judicially exercised 
in the Civil Court. She could there have | his discretion and refused to add Pudmabutee 
sued her sister and the present defendants | as a party, he would in so doing have 
for an apportionment of the rent between | acted capriciously, or in such a way as to 
herself and sister according to their respect- | endanger the proper admiuistration of justice 
ive beneficial interests therein. But this} We, therefore, think that this argument 
conrse has not been taken. The defendants | of the plaintiff’s plender ought not to induce 
are quite justified in urging that they would | us to remand the case. 
not be safe if they paid either the whole or| On the whole, we are of opinion that the 
any specified share of the rent to the plaint- | Daputy Collector was right, and that the 
ift. Any decision which should be come to! plaintifs suit was correctly dismissed. We 
on the record as it at present stands, could! dismiss the appeal with costs, 
not possibly affect any right which Pudma- 
butee, the sister, enjoys either jointly with, 
or separately from, the plaintiff. We think, 
therefore, that the Lower Court was right in The 3rd July 1868. 
sayiug that the plaintiff had made out no Py 
title to sue alone, or to sue without making | DESEME 
her sister a party to the suit. | The Hon’ble G. Loch and F. A. Glover, 
\ Judges. 


It has been pressed upon us by the pleader 
for the plaintiff that the Court it®lf, upon | Suit for rent—Intervention by farmer, 
becoming cognizant of the state of the re- | = 
cord relative to the plaintiff’s cause of ac- Cases Nos. ae ear 1867 under 
tion, ought to have added Pudmabutee as a | : 3 ° x 
party. This argument is based upon the as- | Special Appeals from a decision passed by 
sumption that the Deputy Collector has the, the Judge of Moorshedabad, dated the 
power which the Judge of a Civil Court has! 27:4 August 1867, affirming a decision 
in this respect, by reason of the provisions| passed by the Deputy Collector of that 
of Section 73 of Act VIII of 1859. It is District, dated the 26th June 1867. 
not necessary now for us to determine, judi- } Jumarut Mundul and others (Defendants) 








cially, whether the Deputy Collector has the Appellants, 
authority which is given to the Civil Courts . nar 


‘by Section 73 Act VIII of 1859. But as- 
sane tor i Nil Kant Sirear (Plaintiff) Respondent. 


suming for a moment that he has such author- 
ity, we observe that in this case he was! Jfessrs. R. T. Allan and J. S. Rochfort 


never asked by the plaintiff to exercise his for Appellants. 


discretion in the matter, and, on Pra Saloos Sreenad Dass aid. A otosi 
one of the grounds of appeal to this Court Chatterjee for Respondent. 
is substantially to the effect that 1t was per- os ERRAR OI i ET ae 
fectly unnecessary in this suit that Padma | ,,2 pastida mit for sok canon he, plead 
butee should be made a party at all, and that | who contended that N was entitled to recover only a 


ision of the Deputy i moiety of the rent, the other half beiug due to M (the 
consequently eee decisio Taa joint-putneedar with plaintif), from whom J had taken 


Collectér, founded as it is upon the fact of Pactneinltig leane: 
her not being a party, is wrong 1n law. But ' Hrup, that defendant should be allowed to prove 
evén had he been asked by the party £0 eX- {that he was not in possession; and if Jf be not 


reise-his power of adding another person to | allowed to apnear as an intervenor, there could be no 
rh» Srcise his powe D P objection to IP’s being allowed to do so, as deriving his 


the record, either as plaintiff Or defendant, title from M, and to show that plaintiff had not received 
and had he refused to do so, we think that the whole of the rent. 


nf r3 7 
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Loch, J.—IN these cases, Nil Kant Sircar | 
sued Jumarut Mundul for rent. He replied ' 
that he had sold his jote to Watson and Cio., ’ 
and was not in possession, Watson and Co. » 
contended that they were in possession, ~ but ! 
that Nil Kant was entitled to recover only | 
a moiety of the rent, the other half being | 
due to Monohura Dossee, the joint-putnee- | 
dar with plaintiff, from whom Watson and | 


Co. had taken a farming lease of her half of !. 


the putnee. Watson and Co. are therefore ! 
in the two-fold position of farmers of Mono- , 
hura Dossee’s half of the putnuee and of | 
tenants of the holding the rent of which is | 
demanded by the plaintiff. 


Monohura Dossee intervened, but her 
intervention was disallowed, as she admit- 
ted that she had given her share of the 
putnee in farm to Watson and Co. 


Watson and Co. were not allowed by the ! 
Judge either to appear as intervenors or to 
defend the suit as tenants, the Judge hold- | 

| 


iog that they did not seek to appear in the 
former capacity, and that they could not be 
ndded as parties interested in the suit, the} 
provisions of Act X. not permitting such i 
persons to be made parties to the suit. 


We think the Judge has taken a wrong | 
view of this case. The defendant Jumarut | 
should be allowed to prove, if he ean, that lre 
is not in possession, and not liablé for the | 
rent, aud if Monohura be not allowed to ap- | 
pear ss an intervenor, there can bo no objec- 
tion to Watson and Co. being allowed to! 
appear in that capacity as deriving their title | 
from her as set forth in their petition, and 
showing that the plaintiff has not received 


the whole of the rent which he claims. | 


The case is remanded for disposal with ` 
reference to the above remarks. 





The 8rd July 1868. 
Present: 


Thè Hon’ble L. S. Jackson and Dwarkanath , 
Mitter, Judges. | 


Mahomedan Law—Pre-emption—The 
Izedaya. 


Case No. 104 of 1868, 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 12th 
November 1867, reversing «a decision 
passed by the Moonsiff of that District, 
dated the 7th March 1867. 


REPORTER. Rulings. 


Abdool Guffoor (Defendant) Appellant, 


VEPSUS 


Muassamut Noor Banoo (Plaintiff) 
Respondent. 


Baboo Debendro Narain Bose for 
Appellant, a 


Baboo Girish Chunder Ghose for 
Respondent. 


Plaintiff sued to enforce her right of pre-emption in 
regard to property sold as belonging to several co- 
sharers, some of whom were minors; the deed of sale con- 
taining a stipulation that if the minors, on coming of 
age, should refuse to ratify the sale, the other vendors 
would compensate the purchasers for any loss they 
might suffer, The suit being dismissed, plaintiff ap- 
pealed and elected in the Appellate Court to withdraw 
her claim s0 far as the interests of the minors were 
concerned, 


Houp, that this withdrawal entirely invalidate1 the 


' plaintiff's claim to enforce the right of pre-emption, 


By the Hedaya, where several purchase from one, the 
Shafee may take the proportion of any one of them; 
but where one purchases from several, the Shafee may 
take or relinquish the whole, but not any particuiar 
share or proportion. 

Jackson, J.—IT appears to us that the 
decision of the Judge in this case cannot be 


maintained, 


The plaintiff sued to enforee her right of 
pre-emption, Iter allegation was that hear- 
ing that the property in dispute had been 
sold on the 13th of November 1866 by 
Abdool @uffoor, Nichut Ram, Bindabun, 
Doolung Dassee, and Sooburna Dassee, the 
defendants, she on the next day, immediately 
ou receiving the news, complied with tho 
requirements of the Mahomedan Law and us- 
serted her right, and therefore she sues, to 
enforce that right. 


It appears that the property had been gold 
as belonging to several co-sharers, certain 
of whom were miuors, the other vendors 
claiming to acton their behalf; and the 
deed of sale contained a stipulation that if 
the minors, on coming of age, should refuse 
toratify the sale, “the other vendors would 
coinpensate the purchasers for any loss that 
they might suffer. 


The first Court dismissed the plaintiffs 
suit, holding that she was wot entitled fo 
enforce the right she claimed. 


On appeal, tho Judge was of opinion that 
the claim tothe property could nog be en- 
forced as regarded the shares of the minor 
vendors, aud he allowed the case’to stand 
over for thirty days to let the plaintif 
withdraw her claim so far fis the interests 
of the minors were concorned. 
iff elected to do so, and the Judge allowed 


lil ° 
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the plaint to be amended, so as to ask the 
plaintiffs right of pre-emption to be enforced 


only as regarded the rights of the vendors 
who were of full age, 


It seems to us that this withdrawal entirely 
invalidates the plaintiff's claim to enforcing 
the right ¢f pre-emption. 


If she elects to enforce her right of pre- 
emption, she must take the bargain with all 
its advantages and risks; and as she has 
thought fit to prosecute her claim only as 
regards the shares which are safe, such act 
of her invalidates the whole claim. 


We cannot shut our eyes to the fact that 
this proceeding was not spontaneous on the 
part of the plaintiff, but suggested by the 
expressed opinion of the Judge; and it does 
appear probable that the plaintiff, in sub- 
mitting to that suggestion, yielded to an in- 
fluence which she thought herself unable 
to resist. But, however, the idea may pre- 
sent itself to our minds, we are not at liber- 
ty to give effect to mere surmise, and to dis- 
regard what the plaintiff has deliberately 
done in having elected to amend her plaint. 
I am very doubtful whether the plaintiff 
could properly be allowed to amend her 
plaint at that stage of the proceedings, and 
it seems proper that in the Appellate Court 
the plaintiff should stand or fall by the 
casé with which he came into Court ori- 
ginally. 


The judgment of the Lower Appellate 
Court must therefore be reversed, this ap- 
peal must be decreed, and the plaintiff's 
suit dismissed, buf under the circumstances 
I would make no order as to costs. 

Mitter, J.—I entirely concur with my 
learned colleague. I think the plaintiff ought 
not to be permitted to split up the bargain 
entered into by the special appellant’s ven- 
dors into two parts, and then to enforce her 
claim as to one part and to renounce the 
other. 


It has been said that there were various 
parties interested in the property in dispute, 
and that it was consequently at the option 
of the plaintiff to enforce her claim with 
respect to the share of any one of the 
other vendors, aud to abandon her claim 
of the shares of the other vendors, though 
all these shares have been transferred 
under one and the same contract. 

TheHedaya, Book 88, Chapter IV, page 
606, lays down’ that “ if five persons purchase 
oa house from one man, thé Shafee may take 
u the proportion of any one of them. If, on 
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“í the contrary, one mau purchase a house 
“ from five persons, the Shafee may either 
* take or relinquish the whole, but is not en- 
“titled to take any particular share or pro- 
“portion. The difference between these two 
“ cases is that if, in the latter instance, the 
“ Shafee were allowed to claim a part, it 

“would occasion a discrimination in the 
“ bargain to the purchaser, and be productive 
“of very great inconveniences to him; 
& whereas in the former instance the Shafee 
“ being merely the substitute of one of the 
“« five “purchasers, no discriminationin the 
“ bargain is occasioned.” 


As this case falls expressly within the 
principle laid down in the passage above 
cited, the special appeal ought to be decreed, 
but without costs under the circumstances 
mentioned by my learned colleague, 


LUA “vagy: 


The 6th July 1868. 


Present: 

The Hon'ble H. V. Bayley and A. G: 
Macpherson, Judges. 
Judgment in resumption suit— Evi- 
dence. 

é Case No. 3298 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Wes 
Burdwan, dated the 10th September 1867, 
reversing a decision passed by the Moon- 
siff of that District, dated the 27th Nov- 
ember 1866. 


Moha Moya Dossee (Defendant) Appellant, 
VETSUS | 
Joodishtir Deb (Plaintiff) Respondent. 
Baboo Tarucknath Dutt for Appellant. 


Baboo Poorno Chunder Mookerjee for 
Respondent. 

In asuit for lands claimed as originally belonging to 
a lakheraj holding of plaintift’s ancestor, which had 
been resumed by the zemindar, who afterwards ae 
it to be sold in execution of a decree as the lakheraj 
of his debtor, it was held that the judgment in the 
resumption suit was no evidence of plaintifi’s title as 
against the auction-purchaser (defendant), who had been 
no party to the suit. 

Bayley, J—Tuts case must be remanded 
for re-trial as to the plaintiff's title, in regard 
to which neither of the Courts below has 
made any proper adjudication, 


The plaintiff sues for the lands in dispute 
as originally belonging to a lakheraj holding 
of his ancestor, which had been resumed by 
the zemindar. That zemindar is also the 


` é 
y f 

` f 
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decree-holder who caused a sale of the lands 
as the lakheraj of his debtor, at which sale 
the defendant Moha Moya became the 
purchaser. 


The first Court found the plaintiff's pos- 
session not proved, and dismissed the suit. 


The Lower Appellate Court gave the 
plaintiff a decree, finding upon the strength 
of copies of certain judgments in the pre- 
vious resumption suit that plaintiff’s title 
waseproved, and upon other evidence" that 
plaintiff’s possession was shewn. 


The defendant.appeals specially, and her 
pleader contends that as she is an aucticn- 
purchaser, and no party to the zemindar’s 
resumption suit, the judgment in that suit 
could be no evidence against her, and that 
the plaintiff has obtained a decree from the 
Lower Appellate Court without any evidence 
of his title at all. Further, that a mere 
finding of possession is not sufficient to justi- 
fy a verdict for plaintiff in the present case. 
The special appellant also takes objection 
to the incorreet view by the Lower Ap- 
pellate Court as to any support being given 
to plaintiff’s case of alleged possession by 
the local enquiry. 


I am of opinion that the title of the plaint- 
iff rested upon his holding the lands in dis- 
pute as resumed lakheraj, which was al- 
leged and had’ fo be proved by him ; and that 
the Lower Appellate Court should have 
found plaintiff’s title proved on legal evi- 
dence before a decree was pronounced in his 
favour. The resumption judgment might 
be binding as against the decree-holder, who 
was the same person as the zemindar ; but 
it could be no evidence of plaintiff's title as 
against an auction-purchaser, who was no 
party to the resumption suit, 


The Lower Appellate Court does not seem 
to rely upon any other evidence as to the 
plaintiffs title. In this view of the case, it 
must be remanded to the Lower Appellate 
Court to consider whether the plaintiff’s title 
has been proved either by evidence of 
or by evidence’of such long possession as in 
cases of this nature may be sufficient proof 
of title. The Lower Appellate Court must 
also consider whether the Civil Court 
Ameen’s local enquiry : does support the 
plaintiffs alleged possession. 


Macpherson, J—I concur in the order of 
remand. 
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The 6th July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Æt, Chief 
Justice, aud the Hon’ble Dwarkanath 
Mitter, Judge. 

Right of occupancy—Sub-letting does 
not transfer such right—Section 6 
Act X. 1859. 


Case No. 3357 of 1867. 


Special Appeal froma decision passed by 
the Additional Principal Sudder Ameen 
of Dacca, dated the 28rd September 
1867, reversing a decision passed by the 
Moonsiff of that District, dated the 28th 
December 1866. 


Haran Chunder Paul (Plaintiff) Appellant, 
VErSUS 


Mookta Soonduree aud others (Defendants) 
Respondents. 


Baboo Nuleet Caunder Kein for Appellant. 


Baboo Onookool Chunder Mookerjee for 
Respondents. 

A ryot by merely sub-letting his land, does not 
transfer, nor does his sub-lessce thereby gain any right 
of occupancy, the rule Jaid down in Section 6 Act X of 
1859 not applying, as respects the actual cultivator, to 
land sub-let for a term of years by a ryot having a right 
of occupancy. 

Peacock, C. J.—W think that this case 
must go beck to the Principal Sudder Ameen 
to try whether the plaintiff hada right of 
occupancy. The substance of the plaint 


i is that the plaintif by reason of the pottah 


and of the holding under it by his father 
and by himself acquired aright of occu- 
pancy; that he under-let the land; and 
that the plaintiff in the rent suit recovered 
the rent from his ryots. The issues which 
were laid down by the Moonsiff were, 1sé, 
whether or not the disputed land of the 
share was held by plaintiff as his ryotee 
right appertaining to the jumaye land alleg- 
ed by him, and whether the pottah was 
genuine or not, and 2ndly, whether or not 
the plaintiff’s jumaye right has been injured 
by the rent decree. 

There is no doubt that if the, plaintiff had 
of occupancy, and ryots holding 
under him have been compelled to pay rent 
to the defendant, the plaintiffs right has been 
injured by the rent decree. The real ques- 
tion to be tried, therefore, is wheter the 
pottah and the holding under it by the plaint- 
iff and his father, ow both of them, did 
create a right of occupancy in the plaintif. 
Although the pottah may not have amount-, 
ed toa perpetual ryotee lease, a holding 
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under it for 12 years, if proved, would create | Baboo Obhoy Churn Bose for Appellan te 


. aright of occupancy. 


The Principal Sudder Ameen who tried 
the case did not correctly understand the 
effect of a right of occupaney. He says 
“that a right of occupancy is not trans- 
*‘ ferable,®and that the plaintiff’s position 
“was similar to that ofa tenant at will, 
“ whose interest and tenancy at will are 
“determined by his quitting the land.” 
But the plaintiff did not transfer any right 
of occupancy, if he merely sub-let the land to 





— 





Baboo | Tara Prosunno 


Mookerjee for 
Respondent, 


The obligation upon Jujmans to employ a particular 


purokect io perform the ceremonies at the burning of 


Hindoo bodies may be a matter of conscience, and not 
one which a Court of law can enforce ; but the question 
of the right to enjoy the joint profits accruing from the 
performance of such ceremonies is cognizable by a 
Civil Court. 


Kemp, J.—THis is a somewhat peculii 


| case, The plaintiff sued on the allegation 


ryots to hold under him. It is expressly | that her husband, as one of four brothers, 


provided by Section 6 of Act XK of 1859, bad a right, in turn with his brothers, to 
that the-rule therein laid down does not, as | Perform certain ceremonies consisting of 
respects the actual cultivator, apply to land reciting mun tras at a particular ghaut on 
sub-let for a term of years by‘aryot having | the occasion of the burning of Hindoo 
a right of occupancy. It therefore re-, bodies. The turn claimed was for seven 
cognizes the right of aryot having a right days in the month, The plaintiff states 
of occupancy to sub-let the lands which he | that her husband enjoyed this right during 
holds, although the ryot holding under him | bis life-time, and she also after his decease, 
does not gain a right of occupancy as against | uutil she was preveuted from exercising 
i 





him. Ifthe plaintiff hada right of oceu- | that right by the defendant Becharam, 


pincy, his interest was not determined by | Some of the defendants admits her right, 
under-letting the land, or by putting any ! and the contest is mainly as between her 
othér person into possession of it as his | and Becharam. 


yoi The Principal Sudder Ameen, a Hindoo 
It determining whether the plaintiff had! gentleman and a Brahmin, ina carefully 
a right of occupancy or not, the holding of | considered judgment, has found that the 
his father must be taken into consideration : right of the plaintiffs husband to a palah, or 
by virtue of the last Clause of Section 6. turn in performing the ceremonies, claim- 
The decision of the Lower Appellate Court | 6d by the plaintiff, is not denied by the de- 
must be reversed with costs, and the case | fendants. He also found on the evidence that 
remanded to the Principal Sudder Ameen, to the accusation made by the defendant that : 
be retired upon the merits having regard to | the plaintiff was not n chaste woman, Was un- 
the above remarks. founded. He decreed the plaintiff’s case, and 
us the defendant did not file his ‘account 





ae book, the Principal Sudder Ameen fixed 

; The 6th July 1868. the mesne profits at 60 rupees, instead of 
P 240 originally claimed by the plaintiff. 

ERE Iri special appeal it is contended that the 

, : n special ap n a Ə 

- The Hon’bleF. B. ae E Jackson, decision of the Principal Sudder Ameen is 


| wrong, first, on the ground that the suit 
Jurisdiction —Right to profits from: was one which was not cognizable by the 
ceremonies at cremation. | Civil Courts ; aud secondly, that the Princi- 
Case No. 280 of 1868. pal Sudder Ameen has come tona wrong 

Special Appeal from a decision passed by | finding on the question of mesne profits. A 
the Second Principal Sudder Ameen of; A decision of this Court, dated the 22nd of 
Hooghly, tated the llth January 1868, ; October 1862, published in Hay’s Reports, 
reversing a decision passed by the Sud- | pages 865 and 866, has been quoted by the 
der Ameen of that District, dated the: pleader for the special appellant. That 
26th August 1867. decision laid down this principle, that the 


Becharam Banerjee (one of the Defendants) | obligation upon Jujmans to employ a parti- 





Appellant, cular purohect is a simple matter of cons- 

, PE o cience, and not an obligation that a Court 

of law can enforce. Weare not prepared 

’ a Sreemuttee Thakoormonee*Debia (Plaintiff) | to dissent from that proposition, but in this 
` Respondent. | case it is not denied that the four brothers< _ . 


N 


f 


ar 
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amongst whom was the plaintiff’s husband, 
‘had a joint right in the performance of the 
ceremonies alluded to above, aud in the 
profits thereby accruing to them. The 
parties frequenting a ghaut for the pur- 
pose of burning their dead, could not perhaps 
be obliged to employ a particular Puroheee ; 
but that has nothing to do with the ques- 
tion of the right to enjoy the joint profits 
accruing from the performance of these 

We are therefore of opinion 


> ne ae 
that the first ground of special appeal is |, 


untenable. 


On the question of mesne profits, the de- 
fendant having failed to produce his jum- 
ma khurch accounts, the Principal Sudder 
Ameen made the best estimate he could of 

—those profits from the oral evidence, and 
/ his estimate does not appear to us to be 
( n excessive one, it being about four annas 
the rupee of the amount claimed. 


We dismiss this 
sts. 


N 


special appeal with 


N 


The 6th July 1868, 







Present : 

ike Hon’ble F. B. Kemp and E. Jackson, 
Judges. 

Jurisdiction — Damages for a false 
charge. 


Case No. 280 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 19ih November 1867, 
reversing a decision passed by the Hoon- 

UF of that District, dated the 380th July 





ý 


Ya Pran Kisto Banerjee (Defendant) 


a Appellant, 
b VETSUS 
SY Nuddear Chand Chatterjee (Plaintiff) 
e Respondent. 
b Baboo Poorno Chunder Shome for 
XQ Appellant. 


Bağa Nilmadhub Bose for Respondent. 


A” .«ffor damages on account of a false aud malicious 
charge brought against plaintiff ina Criminal Court, 
1s not cognizable by a Court of Small Causes, 

Kemp, J.—A PRELIMINARY objection was 
taken by the pleader for the special respond- 
ent against the hearing of this appeal. 
The pleader refers to Section 27 of Act 
XXIII of 1861. This isa suit which, in 
our opinion, is not cognizable by a Court of 


We 
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Small Causes, it not being a suit for the 
recovery of damages on account of alleged 
personal injury, nor for actual pecuniary 
damages resulting from such injury. We, 
therefore, think that the special appeal may 
proceed. The suit was for damages laid at 
rupees 150. It was alleged that phe defend- 
auts brought a false and malicious charge of 
mischief by fire against the plaintiff in a 
Criminal Court. This charge was found not 


to be proved: hence this suit for damages. 
& $ i - # 5 us i 


mY 


The 7th July 1868. 
Present: 


The Hon’ble H. V. Bayley and 
A. G. Macpherson, Judges. 


Payment by party in possession to 
save an estate — Reimbursement 
from real owner. 


Case No. 2587 of 1867: 


Special Appeal from a decision passed by 
the Judge of Eust Burdwan, dated the 
29th May 1867, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the Tth May 
1866. 


Gopal Chunder Chuckerbutty (Plaintiff) ` 


Appellant, 
Versus 
Woodoy Lall Dey (Defendant) Respondent. 


Mr. R. T. Allan and Baboos Nubo Kishen 
Mookerjee and Dwarkanath Sein for 
Appellant. 


Bapoo Boycuninath Paul for Respondent. 


A putnee tenure, which had been attached by G in 
execution of a decree against D, was claimed by S, 
whose claim was allowed. Upon this, G instituted a 
suit against S and others to have the putnee declared 
to be the property of D, and being successful, had 
the putnee sold in execution of his decree against D, 
became the purchaser, and got possession, After this he 
saved the estate from being sold for arrears of ront 
which had accrued prior to his purchase, by paying up 
the amount due. He subsequently sued D and Sto re- 
cover the amount so paid. S, who had meantime appeal- 
ed to the Privy Council, succeeded in @btaining a rever- 
sal of the decree under which G had sold the putnee ;.but 
this reversal did not take place before G had instituted 
the suit for recovering the arrears he had liquidated. 


HELD, that G was entitled to recover from S the 
amount which had been paid by him to save the putnee 
from being sold. ° 

Bayley, J.—Tuts is a special appeal by 
plaintiff against the decisior of the Judge 


of East Burdwan, affirming that of the, 
Principal Sudder Ameen, holding “that 
s B 
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plaintiff is not entitled to recover a certain | 
sum of money for which he sues, as having | 


paid it in due course of law for arrears of 
putnee rent, by which 
putnee was averted. Plaintifi’s case is 


THE WEEKLY REPORTER. 


act the sale of the! is to see in whose behalf 
that | been legal to make the payment, and then to 
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I am of opinion that the proper test by. 
which to try whether plaintif’s payment 
was legal or officious as to Sreeman Chunder, 


it would have 


as, since that payment was made, the defend- | see if Sreeman is that person. 


ant Sreeman Chunder has been declared by | 


the Judicial Committee of Her Majesty’s 
Privy Council to be the proprietor of the 
e putnee, that defendant should re-pay to 
plaintiff the money thus advanced by him. 


Tt is true that at the time plaintiff made 


| the payment, he considered the putnee-rents 
should have been paid by Doorga Pershad 


as proprietor from Aghran to Maugh, and by, 
himself as proprietor from Maugh to Bysack. 


The whole contention before us in special | But, throughout, the payment was made in 


appeal is, whether the payment was one 
legally necessary in behalf of defendant 
Sreeman Chunder, and not a voluntary or 
officious payment, and therefore a payment 
for which the defendant named is not legally 
liable. Plaintiff alleges that one Doorga- 
pershad Dey was in possession of the talook 
till Magh 1269, when plaintiff purchased 
the rights and interests of Doorga Pershad 
and another, in execution of a decree held 
by plaintiff against them, and that Doorga 
Pershad did not pay the putnee-rent for the 
first three months of the half year, viz., from 
Assin to Maugh 1269 ; that these rents and 
those due from Maugh to the end of the 
half year kist of Bysack were paid by 
plaintiff 


On the other hand, Sreeman Chunder’s 
case then was that he was not awWare whe- 
ther plaintiff paid the rents for Doorga 
Pershad or not, but that he (defendant 
Sreemun) was rightful proprietor of the 
talook, and on that being acknowledged, he 
would pay the sum now sought to be re- 
covered by plaintiff. It was added that as 
plaintiff always denied that Sreeman was 
the proprietor, and he did so in his deposition 
in this ease, the defendant Sreeman could 
not be held to be proprietor of the putnee for 
the purpose of re-paying plaintiff the money 
sued for. 


In reply to this if is argued for plaintiff 
that his desposition was perfectly bond fide 
as the case then stood, and that it is only 
now that the Judicial Committee of the Privy 
Council had declared Sreeman Chunder to 
be’ the proprietor ; that plaintiff looks to 
Sreeman as such proprietor for re-payment ; 
that in fact the Privy Council’s decree has 
put Srepman in the very position in which 
Sreeman stated that, on its being recognized, 
he would pay the morey now sued for ; con- 

sequently, that’plaintiff has a right to recover 
* a from Sreeman Chunder, as having made a 
logal payment for Aim. 





behalf, not of the individual, but of any person 
occupying the character and position of the 
proprietor, and the putnee was in fact saved 


on such payment for the proprietor, who- 


ever he might be. 


Now, as by the decision of Her Majesty’s 
Privy Council, Sreeman Chunder is declared 
that proprietor, aud the putnee has been 
saved by that payment to the proprietor, viz., 
now Sreeman Chunder, can the payment be 
deemed an officious and not a legal pay- 
ment? I think it mist be considered a 
legal payment against Sreeman Chunder as 
proprietor, and therefore recoverable from 
him. 








I am supported in this view by the c 
cited from Weekly Reporter, Volume 
page 126. There is also a case decided on 
that principle in the case, Special No., page 
180. ` 


On the other hand is. cited, page 480, 
Hay’s Reports, 3lst December 1862, to 
shew that Sreeman could not be looked | 
upon as the party in possession, but only as 
a benameedar for the judgment-debtors. It 
is argued that from this decision and the \ 





d 
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pleadings, plaintiff could not sue Sreeman, 
the proprietor. 


But if my view be correct, that the pay- 
ment made by plaintiff bong fide for the 
proprietor, Whoever he might prove to 
be, should be recovered, such proprietor 
(Sreeman Chunder being now proprietor) 
should re-pay plaintiff the sum he had ad- 
vanced. a 


In this view I -would decree this special 
appeal with costs. 


` - 


Macpherson, J—I arrive at the same ; 
conclusion. f 
The plaintiff having a decree against 

Doorga Pershad Dey, attached a certain 

putnee-teuure, with the intention of selling 

it in execution of his decree. Sreeman 

Chuuder Dey claimed the property, and his 
u 


TA 


claim was allowed. Thereupon the plaint- 
iff instituted a suit against Sreeman Chunder 
and others to have it declared that the put- 
nee in question was the property of Doorga 
Pershad, and was, as such, liable to be sold 
in execution of his decree against him. The 
plaintiff was successful in this country : and 
relying upon his decree, the plaintiff had 
Ge putnee sold in execution of his decree, 
f. Aat the sale was declared the purchaser, 
` jd got possession. After he was in pos- 
sion, the zemindar was about to sell the 
enure for arrears accrued due prior to the 
untif's purchase: and in order to save 
the estate, the plaintiff paid the amount 
vhich was due. He subsequently instituted 
e present suit to recover the money so 
l from Doorga Pershad and Sreeman 
ider, Meanwhile, Sreeman Chunder had 
led to the Privy Council from the 
“2 under which the plaintiff had sold 
utnee. He succeeded in his appeal, 
the decree which had been passed in 
Aintif’s favor was reversed. 


` This reversal did not take place until after 
“the present suit was instituted, nor until after 
_~sreeman Chunder had expressed his readiness 
to pay the amount claimed, if plaintiff would 
ackaowledge his title. Sreeman Chunder hav- 
ing died, his representative now stands in 
his place upon the record. It is contended 
` ja behalf that the payment made by 
‘pa Miff was not made for his benefit or 
at his request, and that he cannot be liable 
for it, as the plaintiff all along denied his 
title, ; 
I think the plaintiff is entitled to recover. 
The rent which was in arrear was in the 
nature ofa charge upon the land: and the 
~ayment made by the plaintiff was made bond 
e in ‘the ordinary course of -business in 
( ð management of the estate. Moreover, 
; Wasa payment which it was necesary to 
; tke in order to preserve the property. 
Under such circumstances, the plaintiff i 
entitled to be reimbursed the amount expend- 
ed by him, by those for whom the putnee 
has been thereby saved. Sreeman- Chunder 
having succeeded in the Privy Council, and 
having been restored to possession, his estate 
is liable, even although the plaintiff did for- 
merly deny his right. The payment was 
made bond fide and enured to the benefit 
of Sreeman Chunder and his heirs. I would, 
therefore, reverse the decree of the Lower 
Appellate Court, and pasa a decree in favor 
of the plaintiff, as prayed by him, against the 
estate of Sreeman Chunder, with all costs 
here and in the Courts below. 


Civit 
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Enhancement—New tenures at old 


Rulings. 


The 8th July 1868, 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 


Judges. 


rates of rent—Presumptioh under 
Section 4 Act X 1859— Consolida- 
tion of tenures —Plea of lakheraj— 
Onus probandi. 


Case No. 2971 of 1867 under Act X o 


1859, l 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 13th 
August 1867, afirming a decision passed 
by the Deputy Collector of that District, 
dated the 24th December 1866. 


Raj Kishore Mookerjee (Defendant) 
Appellant, 


VErsus 


Hureehur Mookerjee (Plaintiff) 
Respondent. 


Bakoos Hem Chunder Banerjee, Mohendro 
Lall Shome, Nubo Kishen Mookerjee, 
and Pearee Mohun Mookerjee for Appel- 
lant. 


Baboos Unnoda Pershad Banerjee and 
Umbica Churn Banerjee for Respondeut. 
In a suit for arrears of rent at one enhanced rate, 

where deferMant claimed the presumption arising under + 

Section 4 Act X, 1859, it was held, that the question 

to be decided was not whether defendant's tenancy wis 

a continuation of former holdings or a new creation 

out of other holdings, but whether the rent had been 

changed or not for a period of 20 years before the suit. 


HELD, also, that the principle laid down in a former 
decision, vizą that consolidation of jummas into one 
tenure does not deprive the ryot of the benefit ofthe 
presumption arising where the renthas not been changed, 
applies equally to jummas derived in part, or in whole, 
With the consent of the landlord, and subsequently 
consolidated. 


In a suit to assess land which defendant proves that 
he purchased as lakheraj, and of which he isin posses- 
ion, the ones of proving that it is rent-paying lics on 
plaintiff, 

Kemp, J.—Tuts was a suit for arrears of 
rent from Bysack to Assar 1272 at an en- 
hanced rate after service of notice, The 
plaintiff is the putneedar. The grounds 
for euhancement are stated to be— 


ls¢.—That the rates paid by the defend- 
ant are below the rate prevailing for lands 
of a similar description and with similar 
advantages in the places adjacent. 


2nd.—That the value of the produce and 
productive powers of the lahd have been 
increased otherwise than by the agency or ».° 
at the expence of the ryot. ° 


~o 
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3rd.—That the quantity of land held by 
the defendant has been proved by measure- 


ment to be greater than the quantity for 
which rent has been previously paid by him. 


The defendant answers that he holds 32° 
beegahs 6 cottahs mâl lands, and 5 beegahs 
lakberaj ;° that be has paid a uniform rent 
for more than twenty years before the com- 
mencement of the suit, and is therefore en- 
titled to the presumption which Section 4 
Act X gives rise to; that his tenure con- 
sists of four jummas or holdings ; and that 
by digging a canal he has improved the pro- 
ductive powers of the Iland at his own 
expence. 


Both the Lower Courts have decreed the 
plaintiff's claim. The defendant appeals 
specially. 

The Judge admits that the dakhillahs filed 
by-the defendant are proved ; indeed, they 
are not disputed by the plaintiff But he 
holds that the question of protection from 
enhancement depends upon whether the 
defendant’s pottah and the kubooleuts show 
that defendant’s tenancy was a continuation 
or confirmation of a former tenant’s holding, 
or whether those documents originated the 
defendant’s tenure. The Judge finds that 
the pottah and kubooleuts filed by the de- 
fendant create a new tenure out of many 
other holdings, and that therefore tke defend- 
ant is not entitled to claim protection from 
enhancement. 


The Judge, on the question of whether 
the land held by the defendant was in ex- 
cess of the aren recorded in his pottah and 
kubooleuts, found against the defendant on 
grounds which are not very clear, but as in 
special appeal the pleader for the plaintiff 
(respondent) admits that his client claims 
no excess, this point has not been pressed, 


With reference to the 5 beegahs claimed 
as lakheraj, the Judge allowed the claim 
for 2 beegahs, and disallowed it for the re- 
maining 8 beegahs. The Judge also found 
that the improvement in the productive 
powers of the soil was not owing to 
the defendant’s expence or agency. The 
plaintiffs claim to enhance was decreed, and 
the case remanded for an inquiry into the 
rates. 


We think that the finding of the Judge 
on the question of whether the tenure of 
the defendant is pretected from enhance- 
ment or not, cãnnot be supported, 


se . The question the Judge had to decide in 


this case was not whether the tenure of the 
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defendant was created for the first time by. 


the pottah and kubooleuts filed by the 
defendant, but whether it had been proved 
that the, rent at which the defendant held 
the land had been changed or not for a 
period of twenty years before the com- 
mencement of the suit. 


Now, it is clear that the defendant has 
shewn by receipts which are not disputed, 
that the rent has been paid by the defendant 
after his name was substituted for those of 
the former holders of the tenures purchased 
by the defendaut, as also before that time by 
the defendant “ Marfutwaree,” the receipts 
being in the name of the registered occu- 
pants. The defendant bas purchased 
number of tenures either in whole or 
part, and these tenures have been con 
dated into four jummaee holdings : thre 
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1258, as per kuboleuts filed by the defend-~ 


ant, and which are not disputed; and the 
other is covered by the pottah of 1250, and 
was formerly the tenure of one Schidam. 


We have examined the jummas stated in 
the kubooleuts and pottah, and find that 
they correspond, in as far as we have tested 
the matter, with the jummas paid in the 
name of the former tenants, through the 
agency of the defendant, and the dakhilahs 
are for a period covering 20 years prior to 
suit. 

It has been held that a consolidation of 
jummas into one tenure does not deprive the 
ryot of the benefit of the presumption 
under Section 4 Act X of 1859, if it can be 
shewn that the rent has not been changed. 
(Volume 5, Weekly Reporter, page 53.) 
The plaintiff, by receiving rent through the 
agency of the defendant, and from him 
direct after the substitution of his name, 
has consented to the transfer of the holdings 
of the former ryots to the defendant. 


We therefore remand the suit. The 
Judge will compare the dakhilahs with the 
pottabh and kubooleuts, and find whether 
the rent has been changed or not within 
twenty years before the commencement of 
the suit, for if that fact be established, 
it must be presumed in favour of the de- 
fendant that the land has been held at the 
same rent from the time of the permanent 
settlement, unless the contrary be shewn 
by the plaintiff, or unless it be proved that 
such rent was fixed at some later period. 

We may here observe that ia our opinion 
the principle laid down in the decision 
quoted above applies equally to jummas 
which have boen derived in part or in whole 
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are subsequently consolidated into one 
jumma. The presumptions of Section 4 Act 
X of 1859 are not restricted to holdings, 
but refer simpiy to the fact that land has 
been held by a ryot at a reut which has not 
been changed for a period of twenty years 
before the commencement of the suit. 


With reference tothe three beegahs of 
lah keraj land, we think that the Judge was 
wrong in holding that the defendant “ must 
prove that the land is not rent-paying,” ‘the 
onus of proving that it was mal being on 
the plaintiff, and not on the defendant. The 
defendant has produced the bill of convey- 
ance under whieh he purchased the land, as 
also ihe title-deed of his vendor, viz., the 
bill of sale to him. Heis also in posses- 
sion ; he hag therefore discharged himself of 
any obligation there may be upou him to 
produce some primd facie evidence of the 
land being jakheraj. The case must also 
be remanded for the Judge to re-try the ques- 
tion of lakbernj or mal, throwing the onus 
upon the plaintiff, and calling upon him to 
prove that he has received rent from these 
lands, 


The question of excess of area having 
been given up by the pleader for the special 
respondent, the decision of the Judge on that 
part of the case is reversed. ` 


The order of remand to inquire into the 
rates must be recalled, and the point remain 
undecided until the question of whether the 
tenure of the defendant is protected from 
enhancement under Section 4 Act X of 1859 
is disposed of, 


Bae: i 





The 8th July 1868. 
Present: 


The Hon'ble J. B. Phear and C. Hobhouse, 
Judges. 


Wahomedan Law — Pre-emption. 


Case No. 26 of 1868, 


Special Appeal from a decision passed by 
the Principat Sudder Ameen of Sarun, 
dated the 25th September 1867, affirming 
a decision passed by the Moonsiff of that 
District, dated the 27th May 1866, 


Jhootee Singh (Plaintiff) Appellant, 
VETSUS 


Komul Roy and others (Defendants) 
Respondents. 
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f consent of the landlord, and which | Baboo Doorga Dass Dutt for Appellant. 


Baboo Kalee Kishen Sein for Respoudents. 


To entitle a person otherwise favorably situated to 
the right of pre-emption, two conditions must be fulfill- 


ed, first (Ludub-2~mowathubul), on receiving informa- 


tion of the sale, he must inmedictely declare his inten- 
tion to assert his right; and secondly (Tdub-i~ishlishx - 
had), he must, as soon after as possible, maké the demand 
of the vendor or purchaser, or upon the premises, and 
in the presence of witnesses, 


Phear, 7.—Tis isa case iu which the 
plaintiff claims to have the benefit of the 
peculiar Mahomedan right of pre-emption. 
The Principal Sudder Ameen has found 
that the plaintiff has not complied with those 
forms which are necessary to complete the 
right, and accordingly he has dismissed the 
plaintifi’s suit. Against this decision of the 
Lower Appellate Court, the plaintif appeals 
substantially upon one ground, which he ex- 
presses in this way :—“ The Principal Sudder 
‘Ameen is wrong in ‘throwing out the 
* plaintifs suit on the ground of theve being 
“no proof of the Tulub-t-ishtishuhad,—a 
“second preliminary whichis only neces- 
“ sary to be performed to prove the essential 
“ preliminary-of Tulub-i-mowathubut, and is 
‘*‘ not required, if the latter can be establish- 
“ed without it.” 


In our judgment this ground of special 
appeal is based upon a miscouception of 
Mahomegan Law. 


right of pre-emption, two conditions must 
be fulfilled. The frst is that the mo- 
ment he hears of the sale, he must declare 
his intention to assert his right of pre- 
emption, and that action on his part is 
called the Telub-t-mowathubué® And so 
strict, according to the Mahomedan Law 
writers, were the old anthorities upon this 
point, that they said if he received informa- 
tion of the sale through the medium of a 
letter, and the information was contained 
in the middle part of the letter, he would 
lose his right of pre-emption, if be waited 
until he had read through the letter be- 
fore he declared that he inteuded to assert 
his right, Weonly mention this io show 
that the essence of the Plud-i-mowa- 
thubue was the immediate declaration on the 
part of the person having the right that 
he iutended to assert it, and this de- 
claration must be made quite independently 
of whether any body who might édventually 
be effected by it was.prescnt or not. 





' 
* This is tbe spelling adopted (Mowelhubu) nt 


Ballies Digest of Mahomedan Layw—Ld,, R IF 


In order to entille a. 
person otberwise favorably siluated to the ` 
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But in addition to the Tulub-i-mowathu- 
but, comes the second condition, which the 
Mahomedan writers termed Tulub-i-istishu- 
had. This is the making the demand of the 
vendor or purchaser, or upon the premises, 
And unless this demand also is made as soon 
as possible after obtnining information of the 
sale, it is held that the right of pre-emption 
is waived. This demand should be mada in 
the presence of witnesses, because otherwise 
in the event of its being denied, the claim- 
ant would not be able to prove it. It is true 
that the witnesses are not necessary to the 
validity of the demand, and because Mr, 
Baillie says this in his work upon Mahome- 
dan Law, the pleader of the special appellant 
argues that failure to prove the demand is 
not fatal to the plaintiffs case. But we ap- 
prehend that this is entirely an error. The 
right of pre-emption is one sirictissimé juris, 
and this Court is certainly not disposed to 
relax any of the rules by which the Mahome- 
dans themselves found it necessary to 
confine its operation. The declaration of 
intention to assert the right, and {he actual 
two distinct overt 
Generally the 
occasions which call for these respectively 
would be different, and neither of them can 
be dispensed with, 


acts on 


The judgment, therefore, of the Lower 
Appellate Court is sufficiently supported 
by the finding of fact that the plaintiff 
had not proved the Tulub-i-istishubad, and 
consequently this special appeal must be dis- 
missed with costs. 


We, further, think that even if the special 
appellant’s view of the law were correct, it 


_ would not avail him in this case, because it 


appears to us that the Lower Appellate Court 
consideréd the question whether or not the 
Lulub-i-mowathubué had taken place, and 
came to the conélusion on the evidence that 


" 4 had not. It follows that, on the footing 
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of the special appellants own objection’ 
this suit has been rightly determined against’ 
the plaintiff. ` 


The 8th July 1868. 
Presené: 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Landlord's title implied in lease— 
Abatement of rent—Jurisdiction. 


Case No. 8456 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by,“ 
the Officiating Additional Judge of Nud- 


dea, dated the 24th September 1867,\~ 


affirming a decision passed by the Deputy ` 
Collector of that District, dated the 30th 
July 1867. 


Brojonath Paul Chowdhry aud another 
(Defendants) Appellants, 


VENSUS 
Heera Lall Paul (Plaintiff) Respondent. 
Baboo Tarucknath Sein for Appellants. 


Baboo Bhuggobutty Churn Ghose for ` 
Respondent, 


When a landlord leases any portion of land without 
any further stipulation with regard to the title, he does 
thereby impliedly undertake that he has snfficient title 
to support the Jease, and he guarantees the tenant quiet 
possession and enjoyment. Where, therefore, a tenantis 
avicted under the paramount title of a third party from 
a part of his tenure, he is entitled to abatement of rent. 


The Revenue Courts have jurisdiction in a suit for 
abatement of rent, where the holding has diminished 
since the tenant received possession from the landlord, 
whatever the cause of the diminution, and whether the 
n was, or was not, absolute destruction of the sub- 
ject. 

Phear, J.—Tuis is a suit brought by a 
putneedar to obtain an abatement of rent 
from his zemindar. It appears to be undis- 
puted that a certain mehal, called a bheel, 
originally formed a portion of the land which 
was leased fo the present plaintiff by the 
zemindar under the putnee pottah. Since 
the first execution of that pottah, under 
which, we may mention by the way, the de- 
fondant enjoyed possession of this bheel for 
a time, the title of the zemindar to the bheel 
mehal has terminated, and the present 
plaintiff has been evicted from possession of 
it by a claimaut under a title paramount. 
The Government, to which it belonged in 
reversion upon an ijarah held by the zemin- 
dar, has sold it to a third party, and the pur- 
chaser has taken possession, On that state 
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of facts alone, it is clear, we think, that the 
plaintiff is entitled to an abatement of rent 
from his zemindar. It must be taken that 
when a landlord leases any portion‘of land 
without any further stipulation with regard 
to the title, he does thereby impliedly under- 
take that he has sufficient title to support 
‘the lease, and he guarantees the tenant quiet 
possession and enjoyment. Thatis the re- 
sult of the law in England, and we believe 
_that it has always been held to be the same 
here. Therefore, on the facts which have 
occurred, and on the footing of the original 
pottah alone, if seems to us that the plaintiff 
has n good cause of suit for abatement of 
rent, 


Much has been made in this case of a cer- 
tain ikrar which was executed by the parties 
after the execution of the original- pottal; 
aud if the ikrar were really in evidence be- 
tween the parties, speaking for myself alone, 
I should have some doubt whether its effect 


on the whole would not be to do away with- 


the right which, I conceive, the plaintiff has 
under the original pottah, viz., the right, 
under the, circumstances of the case, to an 
abatement of rent, because I think there 
would be good ground for arguing upon the 
terms of the ikrar that there was not, rela- 
tive to this bheel, an unqualified undertak- 
ing on the part of the landlord to keep the 
tenant in due possession and enjoyment 
thereof. However, the defendant with full 
advice, we must presume, has from the be- 
ginning repudiated this ikrar, and said that it 
is not binding upon him, and ought not to be 
used as evidence between him and the plaint- 
iff. We think, therefore, that, excluding 
that ikrar, as he desires, the case stunds as 
we have already said it does, that is, the 
plaintiff has a good right to ask for an abate- 
ment of rent from the landlord, 


At first, we had some doubts as to whe- 
ther abatement for a cause of this kind was 
a matter which could properly be said to fall 
within thejurisdiction of the Revenue Courts; 
but upon reference to several cases which 
have been decided in this Court, we think it 
is now too late to say that the Revenue 
Courts have no jurisdiction to entertain a 
suit for abatement in all cases where thé 
holding of the tenant has diminished since 
the.time when he received possession from 
the landlord, whatever may have been the 
cause of the diminution, aud whether it 
effected an absolute destruction of the sub- 
ject or not. We have, therefore, come to 
the conclusion that our views on this head 
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were not well founded, and that the Revenue 
Courts have jurisdiction to entertain suits of 
this nature. 


The only question remaining then is, what 
ought to be the amount of abatement? The 
Deputy Collector has gone through a most 
elaborate calculation in order to arréve at the 
required result, We feel bound to say that 
it seems to us that his calculation is mis- 
placed. When once it is determined that a 
tenant is entitled to an abatement of ront, in 
consequence of the subject of demise having 
been diminished, whether by reason of its 
destruction, as in the case of diluvion, or 
otherwise, as has happened in this case, the 
only thing that requires to be settled is, 
what was the amount, what was the portion 
of the original rent which was referable to 
the portion of the tenure which has disap- 
peared? It might he, of course, that the 
original contract specified in terms how much 
rent was reserved out of the mehal in ques- 
tion. In this instance, however, we under- 
stand that there is nothing in the pottah to 
show that the rent was apportioned in par- 
cels to the different parts of the whole land 
held in putnee. It seems to us, therefore, 
that the only way to arrive at a conclu- 
sion ag to how much of the whole rent 
is fairly attributable to this particular 
portion, is to deal with itas a matter of 
proportio only ; that is, such a sum ought 
to be deducted from the whole rent as would 
bear to that whole rent the same proportion 
as the annual value of the portion of the 
land which has disappeared hears to the 
annual value of the land originally 
leased. This course does not seem to have 
beeu pursued in this case, and we aro quite 
unable to judge whether the course actually 
pursued has led to any materially differout 
result or not, as compared with that 
which this would produce. But we believe 
we are relieved from this difficulty by 
what fell from Baboo Tarucknath Sein, 
the pleader for the special appellant, in the 
course of his argument in this appeal ; for 
we understand him to admit that no dis- 
pute had been raised ns to the amount of 
the actual abatement ; that all*the questions 
that were raised in special appeal, had refer- 
ence to the jurisdiction of the Court, and to 
the inadmissibility of the ikrar. This being 
so, it is not for us, of course, to say whether 
the mode of assessing the abatement has pro- 
duced a result materially different from that 
which in strictness ought to “have been ar- 
rived at. 
not seem to be aggrieved. And therefore 


The party most concerned, doest.’ 
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in our opinion, the appeal ought to be dis- | two brothers, Ganput and Onpooch, were at 


missed with costs. 
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The 8th July 1868. 
m Present; 
The IIon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. i 


Joint Hindoo family—Self-acquired 
property—EHducation from joint es- 
tate—Source of funds. 


Case No. 3462 of 1867. 


Special Appeal froma decision passed by 
the Additional Judge of Tirhoot, dated 
the 23rd September 1867, reversing a 


decision passed by the Sudder Ameen of | 


that District, dated the 22nd June 1865., 


Dhunookdharee Lall (Plaintiff) 
Appellant, 


VETSUS 


Gunput Lall and others (Defendants) 
Respondents. 


Baboo Debendro Narain Bose for 
Appellant, 


Mr. R. E. Twidale for Respondents. 


Where one member of a Hindoo family claimed to 
participate in the proporty possessed by certain other 
members, alleging that it had been acquired from the 
procceds of their joint-estate, and it was found that 
the family property was not sufficiently large, after 
supporting the members, to leave surplus funds for the 
acquisition, and that the defendants were at the time 
pursuing lucrative employments the plaintiff being a 
minor, it was held that there was no ground for th3 
usual presumption as to joint family estate, and the 
onus lay on the plaintiff to prove his allegation. 


Hern, that the fact of defendant having received 
his education from the joint-estate did not entitle 
plaintiff to participate in every property acquired by 
defendant by the aid of such education. 


Itis not incumbent on a Hindoo in every case in 
which he pleads self-acquisition, to show the source 
from “which the money came, 

Jackson, J.—It is satisfactory to find 
that in this case, our order of remand has 
produced from the Additional Judge a judg- 
ment infinitely more- satisfactory and con- 
vincing than the judgment’ which came be- 
fore the Court when the case was last heard. 

$ 


It now appears that he has found asa 
fact—and it is not alleged that the evidence 
is not sufficient to warrant that finding— 
that the joint family property to which the 
plaintif and defendant were entitled was 
not sufficiently large,, after supporting the 
members of the family, to leave any surplus 

e g funds from which the property in suit could 
* have"been acquired ; and it appears that the 


that time pursuing lucrative employments, 
the plaintiff himself being a minor. 


Tu this state of facts, affording no ground 
for the usual presumption as to joint family 
estate, the plaintiff could not succeed. I 
entertain no doubt, spenking for myself, 
that our judgment remanding the case was 
perfectly just and right, and I have the 
satisfaction of seeing that ithas borne fruit 
in the shape ofa judgment which we are 
able to affirm. 


The special appeal, therefore, will be 
| dismissed with costs. 


Mitter, J.—I am of the same opinion. It 
is admitted that the property in dispute was 
purchased by the ‘defendant (respondent). 
The plaintiff’s case, however, was that the 
purchase was made with joint funds belong- 
ing to himself and the respondent. 


Itis true that ina case of this nature 
where the defendant pleads self-acquisition, 
the onus of proving such acquisition. lies on 
the defendant. But all that the Hindoo Law 
requires the defendant to prove in sucha 
case is that the property which he claims as 
his own was acquired “ without detriment 
to the paternal estate ; or, in other words, 
without using the paternal estate or the pro- 
ceeds thereof. The defendant having shewn 
that in acquiring the property in suit, he did 
not use any property which belonged to the 
joint family, the presumption of joint owner- 
ship is at once rebutted, and it is for the 
plaintiff to show that the property was ac- 
quired in the manner alleged by him, 


nr o m a 


His case in the Court below was that the 
defendant received his education from the 
joint-estate, aud that he is consequently en- 
titled to participate in every property that has 
been acquired by the defendant by the aid of 
such education. But this contention is no- 
where sanctioned by the Hindoo Law, and I 
see nothing in justice to recommend it. 


it is a mistake to say that in every case 
in which a Hindoo pleads separate acquisi- 
tion, it is incumbent on him to show the 
source from which the money came. No 
doubt, as remarked by their Lordships of the 
Privy Council in the case of Dhurm Doss 


comes is the ‘‘ chief criterion” for deter- 
mining as fo whether a particular property 
is joint or separate; but their Lordships 
never said that itis the only criterion, so as 
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* See 6 W, R, Pri, Coun, p, 43. 
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Pandey,” the source from which the money : 
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to render it obligatory on the party who 
pleads self-acquisition to give evidence of 
the particular source from which the money 
was derived. 


The appeal ought, therefore, to be dis- 
missed with costs. 





The 8th July 1868. 
Present: 


The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Enhancement of rent—Ryot not hav- 
ing rights of occupancy—Sections 
6 and 17 Act X. 1859. 


Case No. 3363 of 1867 under Act X of 1859. 


Special Appeal from a decision pussed by 
the Officiating Judge of Dacca, dated 


the-\7th September 1867, reversing a 
decis \w passed by the Deputy Collector 


of Ma. ‘ekgunge, dated the 24th Septem- 
ber 180 


Pitambur Kuh, “kar (Defendant) Appellant, 
-~ versus l 


Ram Tunoo Roy, on the part of Huro Lall 
Geereo Roy (Plaintif) Respondent. 


Baboo Anund Chunder Ghossal 
Appellant. 


Baboos Kalee Mohun Doss and Nuleet 
Chunder Sein for Respondent. 

In a suit for enhancement of rent, it was held that 
the provisions of Sections 6 Act X, 1859 do not apply 
to the case of a ryot not having a right of occupancy; 
and in fixing a fair and equitable rate for such a ryot 
Courts are not restricted to the grounds laid down in 
Section 17, 

Kemp, J.—Tuis suit was remanded on 
the 9th of July 1867. In our decision we ob- 
sery / that the defendant (special appellant) 
wy /a ryot not holding under a right of 
ouwdpancy. The notice of enhancement, 
which was uot disputed, contained seven 
grounds of enhancement, one of which only 
was a ground coming within the purview of 
Section 17 of Act X,of 1859, namely, the 
6th ground. We observed in that decision 
of remand that the Judge had not given an 
intelligible judgment, and therefore directed 
him to find whether the tenure was liable to 
enhancement -on all or any of the grounds 
siated in the notice. The Judge, on remand, 
has found that the tenure is liable on the 2ud 
and 3rd grounds, namely, the fact of the Jand 
being situated on the banks of ariver, and 
that a Government road had been opened in 


' for 


THE WEEKLY REPORTER, 


Rulings. 123 





the neighbourhood. The rate fixed by the 
Judge was 3 rupees a pakee, the former 
rate being rupees J-14 a pakee. 


In special appeal, itis contended, first, 
that the suit was not cognizable under Act X 
of 1859 ; and second, that the opening out of 
anew road, or the vicinity of æ river by 
gradual encroachment, are not grounds for 
enhancement under Section 17 of Act X of 
1859. The rates are also objected to in tha 
argument of the pleader. 


On the first point, we have been referred 
to a decision, dated the 24th of July 1867, in 
Volume VII, Weekly Reporter, page 261. 
We may observe, inthe first place, that 
this objection is taken for the first time in 
the oral argument of the pleader. ‘The deci- 
sion he refers to has reference to the provi- 


‘sions of Section 6 of Act X of 1859. Now, 


inthis case, the defendant (special appellant) 
ig not aryot having aright of occupancy, 
and therefore the provisions of Section 6 
will not apply to this case. Again, no pottah 
has been‘filed in this- case, as was in the case 
alluded to. We are therefore unable to say 
whether the laud was taken simply for build- 
ing purposes or whether the land may also be 
considered as used for agricultural or hortieul- 
tural purposes. The plaint states that there 
is a garden with fruit trees of various de- 
scriptions. 
case not*falling within Section 6, and no 
pottak being produced, and this objection 
being wholly a new one, we refuse to admit 
it. - 

On the second point, it is very clear that 
this Court made no mistake in its remand 
order in treating the defendant asa ryot 
withouta right of occupancy, for had he 
been a ryot with a right of occupancy, this 
Court would not have remanded the case for 
the Judge to find whether there were auy 
grounds for enhancement other than those 
contained in Section 17. The defendant, 
therefore, being a ryot without a right of 
occupancy, is entitled to hold at fair and 
equitable rates. In fixing those rates, the 
Judge was in our opinion right in taking 
into consideration that the lands are situated 


‘on the banks of a navigable river, and that a 


Government road had been opened in the 
neighbourhood, 


The pleader for the appellant has not been 
able to show us any ‘decision of this Court 
ruling that in cases where Courts fix what is 
a fair and equitable rate for € ryot without a 


right of occupancy to pay, they are restricted , 


to the grounds laid downia Section 17 Iu 
: Q 


However, be that asit may, the — 
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‘arriving at a determination on such a ques- 
tion. The question of rates is not taken in 
special appeal, and we certainly do not think 
that-the rate is too high a one for land of 
such valuable description. 


This special appeal is dismissed with 
costs. ` 





The 8th July 1868. 
Present : 


The Hon’ble L. S. Jackson and D warkanath 
Mitter, Judges. 

Objection first taken in special appeal 
—Admissibility of evidence—Duties 
of Bench and Bar. 

Case No. 3148 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Shahabad, dated 
the 19th August 1867, reversing a 
decision passed by the Moonsiff of that 
District, dated the 24th April 1867. 
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‘the division having taken place among. 
‘ the four brothers, is satisfactorily proved.”’ 


Now, unfortunately, neither of these do- 
cuments can be regarded aa evidence on 
these points. 


The decision of the Principal Sudder 
Ameen referred to is one made in an execu- 
tion proceeding ; and there is nothing either 
in the names of the parties at the head of 
the proceeding, or in the subject-matter, to 
show that the defendant in this case or any 
one through whom he claims was a party 
to that proceeding. 


As to the papers of the putwaree, if 
admissible at all, “they cannot be said to 
afford any evidence as to the hereditary 
nature of this property, or of a partition 
having been effected. 


The decision of the Court below must be 
set aside, and the case must go back in order 


| that the Judge, after excluding from his 


consideration those documents which are not 
evidence, should come to a decision on the 


Munrakhun Roy and others (Defendants) | evidence that remains. 


Appellants, 
versus 

Juggut Doss and another (Plaintiffs) 

Respondents. 
Baboo Oomesh Chunder Banerjee for 

Appellants, e 

Baboo Anund Gopal Paleet for 

; Respondents. 


It being objected in special appeal that the decision 
of the Lower Appellate Court was based on documents 
which were neither admissible as legal evidence, nor 
had any bearing on the point to be decided, — 


HELD, that though the objection to the admissibility 
of the evidence ought to have been taken in the 
Court in which the evidence was tendered, yet coming 
‘in such a shape asit did, it could not be got over. 

HELD, also (Mitter, J., dissentiente) that as defend- 
ant has succeeded in special appeal on an objection which 
he should have taken before, he ought to pay his own 
costs in this appeal even should he succeed ultimately 
(the case being remanded); and that it is not the 
exclusive duty ofa Court, but that of pleaders also, to 
see whether evidence tendered is legally admissible. 


Jackson, J.—THE ground relied on in 
pecial appeal in this case is, that the Judge 
has taken imto his consideration, and has 
made the basis of his decision, certain 
documentary evidence which ought not to 
have been received, namely, a proceeding 
of the Principal Sudder Ameen’s Court of 


i a eee 


The objection to the admissibility of the 
evidence is one which ought to havo been 
taken in the Court where it was tendered ; 
but no such objection was taken there. ‘The 
plaintiff, when he appealed to the Judge, 
complained specifically that the evidence 
put in by him had not been adverted to by 
the Moonsiff. In consequence no doubt of 
his objection, that evidence was again ten- 


! dered and read: the defendant had a second 


opportunity of challenging it, and that oppor- 
tunity was again pretermitted, and it is not 
till the third hearing of the case on special 
appeal that his objection is offered. The 
objection comes in such a shape that it can- 
not be got over, and we are bound to say 
that the documents in question were im- 
properly admitted in evidence. But, look- 
ing to the conduct of the defendant, and 
to the fact that he has succeeded on special 
appeal ‘upon an objection that he should 
have taken before, I think that if he suc- 
ceeds ultimately, the plaintiff ought not to 
be made to pay the defendant’s costs of this 
appeal, 


The case is remanded accordingly. 


Mitter, J.—J agree with my learned col- 


the yedr 1841, and. certain shushmahee | league in remanding this case. The two 
papers deposited in athe Collector’s office | documents relied upon by the Judge are not 
by’ the putwaree. From these two docu- | admissible as legal evidence. Buteven if they 
« monts, the Judge finds that “the hereditary | were admissible as evidence, it is quite clear 
“nature of the property, and the fuct of : from their context that they have no bearing 


\ 
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hatever on the point which the outer had 

{to decide. 

I regret very much that I‘cannot concur 

ith my ‘learned colleague in the matter of 

(costs. 

T I cannot altogether overlook thé- fact’ that 
the practice of admitting documents on thé 
record, as followed in some of the Mofussil 
Courts, is extremely: irregular, | 


In the present case, the two documents 
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above alluded to were filed in the Moonsiff’s, 


Court; and although the Moonsiff allowed 
them to be placed ‘on the record, there is 
nothing in his judgment from which any one 
can infer that he was even aware of their 
existence at the time when the case was dis- 
posed of by him. ‘This fact clearly shows 
that when these two documents were per- 

mitted by the Moonsiff to be placed upon 

F the record, he did not take the trouble to see, 
ashe ought to have done under Section 129 
of the Civil Procedure Code, whether they 
were legally admissible as exhibits in the 
cause or not. 


Whether the special appellant took any 
objection to the reception of these documents 
is a fact which I am not in a position to as- 
certain precisely. It seems to me, however, 
that if we were to make him lose his costs 
on the ground of some: supposed negligence 
on the part of his pleaders in the Court be- 
jlow, injustice might be done to him. He 
was a respondent before the Lower Appel- 
late Court, and the notes of his pleader’s 
arguments before that Court are not on the 
record. 


It may be that the pleader who conducted 
this case on his behalfin the Court below 
did not object to the reception of these docu- 
ments ; but I do not think that it would be al- 
ways fair and equitable in this country, to im- 
pose penalties upon -parties, merely on the 
ground of negligence on the-part of their 
pleaders, when such negligence is to a certain 
extent countenanced, if not actually encour- 
» aged, by the Courts themselves. Now, if it 
were to be held that the special appellant was 
guilty of negligence in not taking this objec- 
tion in the Lower Appellate Court, the plaint- 
iff was at least equally guilty of negligence in 
not bringing the documents in question to the 
notice of the Moonsiff when he decided .the 
case, and the Judge ought not to have set aside 
the decision of the Moonsiff on the basis of 
documents which, although they were filed 
as exhibits in the. cause, do not appear to 
have been read or made use of in any man- 
ner whatsoever at the time of the orizinal 


h 
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trial. Be this as it may, it is abundantly 
clear that the objection upon which the 
Judge’s decision has been reversed by us is 
not one which merely affects the admissi- 
bility of those documents, but it goes to show 


| that those documents, even if they were ad- 


missible as legal evidence, do fiot in the 
slightest degree help the party who filed 
them to prove his case. If the plaintiff 
chose to rely upon such doquments, the fault 
was entirely with him; andif the Judga 
has erroneously given a decree to the plaint- 
iff on the basis of such documents, the 
special appellant ought not to suffer even 
when that decree is set aside. An error 
of the Court ought to prejudice no one, but if 
this error has been induced by the conduct 
of the parties, the party -who supported that 
error, and. who was therefore principally 
concerned in inducing the Court to commit 
it, ought to suffer, and not his adversary, 
who might or might not have succeeded in 
preventing the commission of that error 
by doing his utmost to expose it. 


I think, therefore, that under such cir- 
cumstances, when the documents appear 
to be of such a character that the plaintiff 
ought not to have filed them at all, the fault 
lay primarily with the plaintiff himself, 
whatever might have been the negligeuce of 
the defendants pleader, and I am therefore of , 
opinion that the costs of this special appeal ` 
ought to abide the ultimate result of this 
case. 


Jackson, J.—I desire to record my em- 
phatie dissent from any observations which 
tend to throw exclusively upon the Court 
a duty which ought to be discharged by the 
pleaders who represent suiotrs. 


The labor of.deciding cases upon their 
merits is abundantly severe, far too much £o 
to make it, in my opinion, desirable to 
throw on the Judge the additional labour of 
taking objections which ought to- come from 
the parties themselves. 


It is right to add, with advertence to what 
has fallen from my brother e Dwarkanath 
Mitter, that I am far from wishing to saddle 
the plaintiff with the costs of the defendant. 
I only say that ifhe has improperly tendered 
evidence that was inadmissible, and if the 
inadvertent act of the Court in admitting 
that evidence, no objection being offered, has 
caused a special appeal to this Court, he 
will be sufficiently visited by paying his own &, 
costs of this appeal; and if, on the other hand,° 
the defendant has been obliged to come up, 


a 
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e 
in consequence of his own neglect, in special) The Moonsiff held that the plaintiff had, 


appeal, he will pay the appropriate penalty 
of that neglect by being in like manner made 
to pay his own costs. 





The 9th July 1868. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


i Mortgago—Right of suit. 
Case No. 2264 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau- 
gulpore, dated the 24th July 1867, revers- 
ing a decision passed by the Moonsiff of 
that District, dated the 19th March 1867, 


Budreenath Jha (Plaintiff) Appellant, ` 
VETSUS 


and others (Defendants) 
Respondents. 


Mr. R. E. Lwidale for Appellant. 


Baboo Luckhee Churn Bose for 
Respondents. 

R having executed two mortgages of the same share, 
his mortgagees obtained against him separate decrees, 
in each of which the property was declared liable tu 
sale in satisfaction of the debt. Plaintiff figst purchased 
under the decree obtained on the earlier mortgage, and 
defendant (who was the second mortgagee) himself pur~ 
chased the same right, title, and interest at the second 
sale. The suit was brought for confirmation of plaint- 
iff's possession of the estate on the ground that his 
title was affected by the subsequent purchase of the 
defendant. 

HELD, that plaintiff had no canse of action, as his 
rights had not been disturbed by any act of the de- 
fendant, 

Jackson, J.mTuHeE plaintiff in this case 
purchased the right, title, and interest of 
one Rughoonath in Mouzah Rampore Khera. 
It ‘seems that Rughoonath had executed two 
mortgages of the same share, one on the 
15th of June 1864, and the other in August 
of the same year. The two mortgagees ob- 
tained separate decrees against Rughoonath, 
in each of which the property was declared 
liable to sale*in satisfaction of the debt ; but 
the plaintiff purchased under the decree ob- 
tained on the earlier mortgage, and his pur- 
chase was dated the 13th of July 1865. 


TheMefendant was the second mortgagee, 
and himself purchased the same right, title, 
and interest af the second sale, on the 30th 
of December 1865; and the plaintiff sues 

-on the ground that his title is affected by 
the subsequent purchase of the defendant, 


fone Sahoo 


a preferable right, and gave him a decree 
confirming him in his possession of the 


estate, 


The Principal Sudder Ameen on appeal 
reversod that judgment, citing a passage 
from Nacpherson’s work on Mortgages, 
page 118, Chapter VII (also to be found 
in page 106 of the 2nd Edition) The 
passage is as follows:—‘If a first mort- 
“ gngeo obiains a decree against mortga- 
“gor, and the lands are sold in execution 
“of that decree, but do not realize more 
“than enough to pay off the first mort- 
“gage, the auction-purchaser has a title to 
“the lands free from all incumbrances sub- 
‘sequent in date to the first mortgage.” ' 


The Principal Sudder Ameen then goes on 
to say :—" Tt is a fact which cannot be denied 
“by the plaintiffs, that the proceeds of the 
“sales of all the villages pledged in the 
“hand of Kedarnauth, Chuckerbutty, were 
‘‘far more than due to him ; and therefore 
“the plaintiffs, the first auction-purchasers 
“of Rampore Kheralee, one of the mortgaged 
“ villages, cannot take advantage of this 
“ruling, and they must be considered (as 
“ standing. by their purchase in the place of 
‘Rughoonath Narain) liable to the incum- 
“ brance put on by the second pledge, the 
‘“decree of which had been passed in favor 
“of Imrit Sahoo previous to their (plaintiffs’) 
‘t purchase ; and to secure the purchased 
‘property from the second sale, it was in- 
“ecumbent upon them to pay off the second 
*“decree-money of Imrit Sahoo, which was 
‘‘eomparatively too small: and then, why 
“ did they not do so ?” 


The pluiutiff appeals specially to this 
Court ; aud the respondent admits that he 
cannot support the judgment of the Principal 
Sudder Ameen, upon the reasons given. 
But he contends, and if seems to us with 
good reason, that the plaintiff in this suit 
had really no cause of action. ` 


The defendant had apparently in good 
faith taken a mortgage from the owner, 
probably unaware of the first mortgage, and 
in furtherance of his mortgage he gota de- 
cree and caused the right and interest of hig 
debtor to be sold, and purchased them bim- 
self. In doing this, he committed no act to 
the injury of the plaintiff, and the .plaintiff 
was not entitled to sue him unless his rights 
were disturbed, 


This is a matter of which the Court itself 
ought to have taken notice under Section 32 


\ 
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of the Civil, Procedure Code., The plaint 
ought to have been rejected, and the, suit 
ought, on the objection of the: defendant, to 
have been dismissed. a 

The question as to the respective rights of 
the two mortgagees need not be considered 
now. 


The special appeal must be dismissed with 
costs. i 


Ba 


‘The 9th July 1868. 
, Present : e 
The Hon’ble J. B. Phear and C. Hobhouse, 
' Judges. T 


Proceedings to keep alive a decree— 
Section 20 Act XIV. 1859. 

Case No. 219 of 1868. 
Miscellaneous Appeal from an order passed 
_ by the Judge of Nuddea, dated the 26th 

March 1868, affirming an order passed 
by the Moonsiff of that District, dated 
the 11th February 1867. 


Brojo Lall Puramanick (J udgment-debtor) 


Appellant, 
Pa versus 
a gee ` 
_--ttam Tarun Gossain (Decree-holder) ` 
m Respondênt. 


‘Baboo Ashootosh Chatterjee for Appellant. 
No one for Respondent. 

Steps taken towards placing the assignee of a decree 
in the position of the original decree-holder, do not 
constitute proceedings to enforce or to keep in force 

pees oe ‘Within the meaning of Section 20 Act XIV 
` \Phear, J.—ALL the steps taken by the res- 
po. “ant in this case were directed merely to 
placin, “the assignee of the decree in the 
position oithe original decree-holder, ‘and we 
. think that these alone do not: constitute ` pro- 
ceedings to enforce the decree or to keep the 
\ same in force within the meaning of the 
. (words used in Section 20 Act XIV of 1859. 
\Wothing that the assignee did solely for 
\ he purpose of putting himself in the place 
i \ the original decree-holder, can have the 
eect of putting himin a better position than 
-the decree-holder himself would have oc- 
cupied had he never assigned the decree. 


The appeal, therefore, is deereed. All 
process of execution is barred by Section 
20 Act XIV of- 1859, and therefore further 
proceedings in execution must be stayed 
‘absolutely. . The appellant. must have his 
~ costs in “all the Courts. 


- 


The 9th July 1868. 
Present : 


The Hon’ble H. V. Bayley and A, G. Mac- 
-pherson, Judges. 


Plaint in the name of a deceased 
person—Aurungs and Pergunnahs. 


Case No. 3309 of 1867. 


Special Appeal from a decision passed by 
the Judge of Tirhoot,- dated the 14th 
September 1867, affirming a decision 
passed by the Sudder Ameen of Soodha- 
ram, dated the 22nd February 1867. 


Goluck Chunder Dutt and others (Some of 
‘the Defendants) Appellants, 


VETSUS 


The Court of Wards, representing the de- 
ceased Rajah Pertab Chunder Singh and 
another, (Plaintiffs) and others (Defend- 
ants) Respondents. 


Baboo Romesh Chunder Mitter for 
Appellants. 


Baboos Kishen Kishore Ghose, Jugodanund 
Mookerjee, and Nursingh Chunder Mitter 
for Respondents. an 
Where a plaint was filed in the name of a deceased 

arty, of whose death the person filing the plaint was 


ignorant, but the heir and representative of the de- 
ceased was at once put upon the record as plaintiff in 


his room, qhe irregularity (if any), was held in special , 


appeal, to be immaterial. 

An Aurung (or salt-tract) is a definition appertaining 
to the Salt Department, and not necessarily connected 
with the land revenue definition of a Pergunnah. 

Bayley, J.—Tue plaintiff in this case sued 
for the lands in dispute as abolished salt 
lands- lying within the 53 annas share of his 
property, and as being part of Pergunnah 
Ameerabad. 


The principal defendant’s case was that 
these lands were in the 7 annas share, and 
appertained to him as Pergunnah Gopee 
Bullubpore ; and he pleaded that the lands 
mentioned in the schedule of salt lands, 
dated 1833, were in Pergunnah Gopee Bul- 
lubpore. 


The first Court gave the 
cree. 

On appeal, the Lower Appellate Court 
affirmed the decision of the first Court. 

This special appeal is by the defendants, 
and upon the following grounds :—s 

Isté—That this syit being instituted in 
the name of the late Pertab Chunder Singh, 
on the 17th’ Srabun 1273, and the sai 


plaintiff a de- 


Pertab Chunder Singh haying diéd en` 


128 | Civil 


d 





the 4th Srabun of that year, the suit, as 
instituted in the name of a deceased party, 
could not go on. 


2ndly.—The Lower Appellate Court re- 
lied upon the schedule of salt lands of 1833, 
but the lands were mentioned therein to be 
in Pergunaah Bhullooa Gopalpore, whereas 
the plaintiff claims the lands in dispute as 
situate in Pergunnah Ameerabad. 

* žo Ok * * 

# x * a * 


% 
* 


* 
Z 


, In my opinion,all these pleas are untenable. 
It is nowhere shewn to us that there was 
any such information before the Lower 
Appellate Court of the death of Pertab 
Chunder at the time when the objection was 
raised as was capable of judicial cogni- 
zance, 


The second plea is incorrect, inasmuch 
as Aurung (or salt tract) Bhullooa Gopal- 
pore, which is the definition in the list of 
1833, is‘a definition eutirely appertaining to 
the offices of the Salt Department, and in no 
way necessarily connected with the land 
revenue definition of a Pergunnah. 

# * * * # * 
4 * 3 * # * 


* 
* 


Lastly, I would observe that the whole 
judgment of the Lower Appellate Court is 
based on a conclusion of fact found on evi- 
dence, viz., that the lands in dispute really 
were within the 53 annas share which the 
plaintiff alleges they were, and although 
there is some obscurity in the words * 14 
annas share belongivg to 7 annas share” in 
the judgment of the Lower Appellate Court, 
still there is no doubt that the Lower Ap- 
pellate Court has found it as a fact that the 
lands in suit liein plaintiff's share, as stated 
in the allegation of his plaint. 


I would, therefore, dismiss the appeal with 
costs. Separate costs to be allowed to the 
Court of Wards, representing Rajah Pertab 
Chunder Singh, and to Sabeh Khan who has 
been made a respondent. 


Macpherson, J.—I concur in the proposed 
order. Asit was not known at the time of 
filing the plaimt that Rajah Pertab Chunder 
was dead, and as his heir and representative 
was at once put upon the record as plaintiff 
in his room, and as the suit has in fact been 
throughout conducted by the heir and repre- 
sentative, and no possible injury has accrued 
to the defendant from éhe fact of the plaint 
having been fited after Pertab Chunder’s 


- gleath, I think the irregularity, if any, is 


immaterial. 
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The 9th July 1868. 
Present: . 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. i 


Contract between parties in fiduciary 
relation — Presumption — Onus pro- 
bandi. 


Case No, 168 of 1868. ' 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated 
the 4th January 1868, affirming a 
decision passed by the Principal Sud- 
der Ameen of that District, dated the 
26th June 1867. 


Mr. R. A. Poushong (Defendant) Appellant, 
VETSUS 


Mussamut Moonia Halwain (Plaintiff) 
Respondent. 


Messrs. R. T. Allan and S. Vertannes and 
Baboo Anund Gopal Paleet for Appellant. 


Baboo Oopendur Chunder Bose for 
Respondents. 

Where a mooktear, in consequence of proceedings 
taken by him as the agent of his client, got possession 
of property on her behalf, and sought to retain posses- 
sion adversely to her on the ground of-xn alleged con- 
tract entered into with her when he undertook to be 
her legal adviser or manager, the case was held to fall 
under the operation of the rule of equity, that— 


A contract of sale or conveyance entered into by any 
one with another whostands to him ina relation of 
confidence or trust See if the contract is between 
attorney or skilled legal adviser and cliont ir respect to 
property, the subject of advice), is liable to be called in 
question by the vendor, and to be set aside at his in- 
stance if it be found that the other party made an unfair 
use of his advantages. In such caseg undue influence 
is presumed until the contrary is proved, and it is in- 
cumbent on the purchaser to prove that all the terms of 
the contract are fair, adequate, and reasonable. 

Phear, J.—No more unconscionable case 
than this certainly has it been my lot to 
meet with since I have sat upon the Bench 
of this Court. ‘There can be no doubt that the 
Lower Appellate Court is entirely right in its 
conclusions, but it might very well have 
founded its decision upon higher ground than 
that upon which it has felt it sufficient to 
place it. 


The defendant is resisting a claim to pos- 
session of a certain house which is made 
by a lady who was admittedly his cliont 
in the matter of certain proceedings in 
the Lower Courts, wherein he had under- 
taken to do his best as a mooktear and 
person skilled in the practice of Courts, to 
recover for her the property of which this 
forms a portion. It seems that the proceed- 
ings which he took as her agent were suc: 


\ 
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cessful, and that he gat possession on her be- 
half ; but he now seeks to keep that posses- 
sion adverdely to her, and to'retain the house 
for. himself, . He justifies this conduct on his 
part by saying that he is.entitled to hold the 
property as his own under a contract which 
hé entered into with tlie plaintiff preliminary 
to his undertaking the conduct-of her affairs. 
But he has met with one insuperable diff- 


culty in making out this case, namely, that, 


if the contract gave him, as- he says if did, 
the right to possession which he sets up, then 
the document which be tenders as the writ- 


ten evidence of the contract, is not admissible 
under the stamp whichit bears. Consequent- 


ly, there is nothing before the Court which 
can be looked at as evidence of his alleged 
right, and this of itself is sufficient to defeat 
the claim which he puts forward 
Assuming, however, that the contract was 
proved, we learn from the defendant’s own 
admission that it was entered into with the 
lady .at a time when he undertook to be her 
legal adviser or manager. It lay at the very 
initi tion of a fiduciary relationship be- 


twa |himself and her. - Now, it ‘is always 
pe heli Courts of equity that a contract of 
/ feale) } conveyance entered into by any one 
ai person who stands relatively to -him. 
in position of confidence or trust is 
liabl; {to be called in question by the vendor, 
sal o be set aside at his instance if it 
be } jund, that the other party. made an 
uufi f use of his advantages. So also, 
wht} the seller’ labors under such dis- 


abilities, or is so situated as to be peculiarly 
liable to be imposed upon; and bargains 
with ‘widowed or single purdah women fall 
within this class. (See Roopnarain Singh 
and others versus Gungadhur Pershad 
Narain and others, 9, Weekly Reporter, 
299.) But especially in a case where. any 
person acting as atiorney or as a skilled 
legal adviser, enters’ into a contract ‘of 


purchase -with his client in respect of the 


subject of litigation or advice, is ‘the con- 
tract liable to be questioned by the other 
» side at any time ; and when it is questioned, 
every presumption is made against its being 
_+just.. Undue influence is presumed. to have 
been exerted until the contiary is: proved, 
and it is incumbent upon the purchaser, 
“idhe relies upon the contract, to shew that 
all its terms and conditions are fair, ade- 
quate, and reasonable. Failing that, his 
claim undey the contract and his rights 
under it must go. 


- Upon the facts of this case, although in 
strictness, perhaps, the defeadant. was not 


a 
= 


\ 
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actually the attorney or adviser of the plaint- 
iff at the very moment when he made the 
bargain with her, still itis clear that he was 
so situated relative to her as to -possess all 
the influence and advantages which belong 
to that relationship, and which are the found- 
ation of the plaintiff's equity. Atd even if 
the transaction in question does not fall ex- 
actly under the last ‘special head which I 
have mentioned, it is clear that it is within 


, the operation of the general rule. But, more- 
over, looking at the couditions of the con- 


tract which- the defendant in this case 
thoiight it consistent with his duty asa 


‘mooktear of a Civil Court and as legal ad- 


viser: of the plaintiff to enter into with her, 
I do not hesitate to say that they are such 
as, upon the face of them, exhibit the opera- 
tion of undue influence and pressure. Such 
terms would clearly néver have been come 
to, if the contracting parties had stood upon 
equal ground, In truth, if the description 
given by the Judge of the nature of this 
contract be correct, the transaction goes as 
near. an act of fraud as anything can, 
without subjecting the perpetrator to the 
risk of being tried at the bar of a Criminal 
Court. It seems to me that the defendant’s 
conduct falls but little short of an attempt 
at stealing the property of the plaintiff, and 
I feel it impossible to say that a contract of 
this kind gan be for a moment maintained 
when the party on the other side ques- 
tions it. 

We think, as I have already said, that 
the decision of the Lower Appellate Court 
is entirely right for the reason given by the 
Judge, and we have also felt ourselves 
bound. to express our opinion that it might 
well have been placed upon other and higher 


-grounds than those upon which the Judge 


has placed it, namely, on the grounds which 
I have just alluded to. We therefore dis- 
miss this appeal with costs. 


But I wish further to add that, inas- 


‘much as we learn from the judgment of the 


Judge, that the defendant in this case bas 


‘been in the habit of practising as a mook- 


tear of a Court, over which wé have juris- 
diction, we think itis our duty to direct 
that Court to hold an enquiry into the cir- 
cumstances under which this contract was 


made and entered into, with the yiew to 


its forming a judgment. as to the propriety 


of allowing this gentleman to practise as a 
| mooktear and pleader before it for the fu- 
ture; as it seems to us, if any confidence © 
can be placed in the representations of the’ 
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Judge of the Lower Appellate Court, the 
defendant is nota person to whose hands 
the interests of suitors ought to be en- 
trusted. 


* The 9th July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble Dwarkanath Mit- 
ter, Judge. 

Evidence legally inadmissible—Error 
not affecting merits—Grounds for 
reversal or remand, 


Case No. 3360 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 6th 
September 1867, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 30th July 1867. 


Kenaram Shamunt (Plaintiff) Appellant, 
versus 
Gopeenath Geeree (Deferdant) Respondent. 


Baboo Anund Chunder Ghossal 
for Appellant. 


Baboo Kedarnath Chatterjee 
for Respondent. 

The objection that papers were admitted as evidence 
which were no legally admissible, is not ground suffi- 
cient under Section 350 Code of Civil Procedure to war- 
rant a decree being reversed or modified, or a case being 
reminded, when it is admitted that there was other 
evidence tu support the Lower Court's finding, and the 
insufficiency of such other evidenca is not alleged in 
the grounds of appeal. ; 

Peacock, C. J.—Tuia decision must be 
affirmed. The point was not taken in the 
Lower Court that the papers objected to 
were not admissible evidence against the 
plaintiff, and therefore we must hold the 
plaintiff, appellant, strictly to his grounds 
of appeal. The simple ground of appeal is 
that the Lower Appellate Court admitted 
these papers as legul evidence. It is ad- 
mitted that there was other evidence in the 
cause in support of the Judge’s finding, and 
the appeal does not say that that other evi- 
dence was not such as ought, independently 
of the inadmissible evidence, to have .in- 
duced the Judge to arrive at the conclusion 
at which he came. 

Section 350 of the Code of Civil Proce- 
dure sitys, that no decree shall be reversed 
or modified, nor ehal,any case be remanded 
to the Lower Court on account of any error, 


~ p &e, not affecting the merits of the case 


eor the jurisdiction of the Court. 


This would be an error not affecting the 
merits of the case, if the other evidence in 
the cause was sufficient to induce the Judge 
to come to the conclusion at which he ar- 
rived. It has not been pointed out, nor 
even contended before us, that the other 
evidence was not sufficient, nor is it so al- 
leged in the grounds of appeal. 

The appellant must pay the costs of this. 
appeal, 


The 9th July 1868. 
Present: 

The Hon’ble Sir Burnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 

Jurisdiction — Suit for specific per- 
formance or alternative damages. 
Case No. 8389 of 1867. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 16th September 1567, revers- 
ing a decision passed by the Moonsiff of 
that District, dated the 22nd December 
1866. 

Nund Coomar Banerjee and others (Plaintiffs) 

Appellants, 
VETSUS 
Ishan Chunder Banerjee and others 
(Defendants) Respondents. 
Baboo Hem Chunder Banerjee for 
Appellant. 

Baboo Sreenath Banerjee for Respondents. 

Where a plaint asked either that defendant might be 
ordered to fill up an excavation at his expense, or that 
plaintiff might have 25 rupees as damages, and the latter 
was what he was entitled to, the suit was held to be 
one for damages cognizable by a Small Cause Court, 
which cannot be ousted of jurisdiction merely because 
plaintiff asked for an alternative relief to which he was 
not entitled, 

Peacock, C. J—TueE plaint asks for one 
of two things, either that the defendant may 
be ordered to fill up the excavatioa at his 
expense, or that the plaintiff may have 25 
rupees as damages. The latter alternative 
is ove entirely within the jurisdiction of the 
Small Cause Court. The plaiutiffis not, we 
think, entitled to a decree for performance 
of the specific act, but only to the alterua- 
tive relief sought for by him. It is, there- 
fore, a suit for damages, and the Smal! Causa 
Court cannot be ousted of its jurisdiction 
merely by asking for an alternative relief to 
which the plaintiff is not entitled. In this 
view, the Principal Sudder Ameen was cor- 
rect in saying that the suit is one which is 
cognizable by the Small Cause Court. 

The decision of the Lower Appellate 
Court is affirmed with costs. 
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The 9th Jufy 1868. 
Present: 


The Hon’ble H. V. Bayley and F, A. 
` Glover, Judges. 


Decree for possession—Mesne pro~ 
fits in execution. 


Case Nos. 151 and 152 of 1868. 


Application for review of judgment passed 
by the Howble Justices H. V. Bayley 
and F. A. Glover, on the 24th March 
1868, in Regular Appeal No, 54 of 
1867, 


Chowdbry Sib Narain Pohraj Mandhata, 
Plaintiff (Respondent) Petitioner, 


VETSUS 


Chowdhry Kishore Narain Pohraj Mandhata 
and another Defendants (Appellants) 
Opposite Party. 


Baboos Onookool Chunder Mookerjee and 
Kalee Prosunno Dutt for Petitioner. 


Baboos Chunder Madhub Ghose and Obhoy 
Churn Bose for Opposite Party. 

Following.a Full Bench decision (9 W. R., p. 407), 
it was held that a decree of the High Court technically 
for possession only, which reinstates a party in the 
position he wasin when ousted, also givesa right to 
wasilat, on ascertainment in execution, under Section 
11 Act XXIII of 1861. 

Bayley, J—Defendants in this case ori- 
ginally sued for possession, and got‘a decree 
for possessson against the plaintiff, and took 
possession in execution on 30th April 1861. 


On appeal, this decree was reversed by the 
High Court on the 30th April 1864, and 
plaintiff was restored to possession on the 
11th November 1864. 


Plaintiff next sued separately for mesne 
profits for the interval of 3 years 9 months 
and 19 days, 


Defendants objected that plaintiff had col- 
lected rents for a portion of 1270 and the 
whole of 1271, and put in other pleas 
against plaintiff’s claim. 

The Principal Sudder Ameen gave a de- 
cree for a modified amount of wasilat to 
plaintiff. 


Defendant and plaintiff both preferred re- 
gular appeals to this Court, and we (Glover 
and Bayley, J. J.) hold that a regular suit 
would not lie, but that the question of mesne 
profits must be decided in execution under 
Section 11 Act XXIII of 1861. 


. An application for review is now made, 
and.in it it is contended that Section 11 
Act XXIII of 1861 does not apply to 
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defendant, who, it was stated by the pleader 
for the applicant, merely “got the de- 
“ cision of the first Court against him re- 
“ versed by the superior Court,” and that 
the decree being for possession only, nothing 
buf a decree in a separate suit could award 
mesne profits. 


6 
The question now is, whether the de- 
cree of this Court, which technically is for 
possession only, which, however, reinstated 
the party in the position he was when 
ousted, also gives a right to wasilat on 
ascertainment in execution. To put the 
question in another way,—will the decree, 
which is in fact for restitution to possession, 
enable the zillah Court in execution, under 
Section 11 Act XXIII of 1861, to include 
in restitution of possession, restitution of 
mesne profits which would have reached the 

ousted party had he not been ousted ? 


The cases noted in the margin are cited by 
the respective parties. 
The case in Volume 
I, page 5, may be said 
to be over-ruled by the 
casein Volume IX, page 


By the applicant for 
review. 
1 Weekly Reporter, 


page 5, 
5 Weekly Reporter, 


g Meky "Reporter, 407. The case in Vo- 
page 109. lume V, page 125, re- 
7 Weekly . Reporter, fers only to the execu- 
ee a tion of the decree of 
2 Weekly Reporter, Her Majesty’s Privy 
Pape 2/0: Council. The case in 


G Weekly Reporter, 
page 111, Mise. 

7 Weekly Reporter, 
page 521. 

9 Weekly Reporter, 
page 407, 


Volume VI, page 109, 
refers to interest. The 
case in Volume VII, 
page 45, is uot in a 
suit for possession. 


Of the cases cited by the pleader on the 
other side, the case in 2 Weekly Reporter, 
page 275, referred to the restoration of 
money taken from the Collectorate in exe- 
cution on the reversal of the decree of a 
Lower Court, where, though the money was 
not actually decreed, its restoration in 
execution was held to be proper. The case 
in 6 Weekly Reporter, page 111, rather 
supports the pleas of the opposite party who 
uses it. The case in 7 Weekly Reporter, 
page 521, refers to restitution 6f a sum of 
money according to the terms of a modified 
decree, The case in 9 Weekly Reporter, 
page 407, has the following passage :— 


“But for the decision of the Division 
“Bench of the 6th September 1864, and 
“which is reported in the lsp Weekly Re- 
“porter, Miscellaneous cases, page ð, I 
“should have thought it clear that, 2s a. 
“matter of law, when the decree under 


A 
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s which the plaintiff was turned out of 


“ possession, was reversed by the Sudder 
‘‘ Court, and it was ordered that the pro- 
“ perty should remain with the plaintiff, she 
“ had a right to be restored to the possession 
“« which she had lost, not only of the land, 
“ but also of the rents or profits which 
“ had betn received by the defendants, 
“ whilst he was in possession of the land by 
“ foree of the erroneous decree which was 
“ reversed. When a decree orders a sum of 
“ money to be paid toa plaintiff, he is en- 
“ titled to have that decree executed, al- 
“ though the decree is silent upon the 
_ subject of execution., It is the legal effect 
“of a decree of reversal that the party 
“ against whom the decree was given is 
“to have restitution of all that he has been 
“ deprived of under it. A Court of appeal 
“ does not necessarily enter into the ques- 
‘‘ tion whether a decree which it is about 
“ to reverse has been executed or not. 


“The decree of reversal necessarily car- 
“ ries with it the right to restitution of all 
“ that has been taken under the erroneous 
“ decree, in the same manner as an ordinary 
“decree carries with ita right to have it 
“ executed ; and I should have considered 
“that a decree of reversal necessarily 
“ authorized the Lower Court to cause 
“restitution to be madeof all that the 
“party against whom the erroneous 
t“ decree had been enforced had “been de- 
‘‘prived by reason of its having been en- 
“ forced.” 


Reviewing all the cases cited, and refer- 
ving to the particular facts of this case, 
which is one of an order for restitution of 
possession by this Court as it was before 
the decree of the Lower Court held other- 
wise, I think the case in 9 Weekly Re- 
porter, page 407, governs this case ; and 
that, accordingly, our order was correct. It 
is urged that the passage cited from page 
407 is an obiter of the learned Chief Jus- 
tice, and not a legal precedent. But I see 
no dissentiené judgment upon that point 
(though there is on other points in that Full 
Bench decision). And I think the passage 
` forms part of the judgment, as it contains 
directly the reasoning by which the conclu- 
sion wascome to by the Chief Justice in 
that case. 


Under this view ofthe case, I would re- 
ject the application fgr review with costs. 


“Glover, J.-I also think that the appli- 


_ 8 cation should be rejected. No new argu- 
‘ment has been advanced,- nor anything | 


shewn to us, which iaduces me to think the 
original order wrong. That order turned 


on a point of law solely, which was fully ar- ` 


gued and considered at the first hearing. 


The 9th July 1868. 
Present: 


The How’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Bond Suit—Plea of non-payment of 
consideration—Onus probandi, 


Case No. 2691 of 1867, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 18th June 1867, 
reversing a decision passed by the Offi- 
ciating Sudder Ameen of that District, 
dated the 30th July 1866. 


Manick Lall Baboo (Plaintiff) Appellant, 
VETSUS 


Ram Doss Mozoomdar and others (Defend- 
ants) Respondents. 


Baboo Roop Nath Banerjee for Appellant. 


Baboo Bycunt Nath Paul for Respondents. 


Plaintiff sued defendant upon a bond which recited 
the fact of duc consideration having been paid at the 
time of execption. Defendant admitted the execution 
of the bond, but pleaded that consideration had not been 
paid. 


HELD, that it was upon the defendant to prove that 
the facts stated by him in the bond were really different 
from what they were stated to be. 

Bayley, J.—Tuais special appeal must 
be deereed with costs. 


The plaintiff sued the defendant upon a 
bond and alleged that due consideration had 
passed. The bond recited the fact of the 
consideration having passed when the bond 
was executed, 


The defendant admitted the execution of 
the bond, but at the same time pleaded that 
the consideration, as recited in the bond, had 
not been paid ; that, on the contrary, as the 
plaintiff did not agree to give the money 
until the bond was registered, he (the de- 
fendant) raised money by pledge of jewels. 


The first Court gave the plaintiff a decree. 

The Lower Appellate Court has dismiss- 
ed the plaintiff’s suit on the ground that the 
plaintiff failed to prove that the consider- 
ation had passed. 


The plaintiff appeals specially, and urges 
that as the defendant admitted the execu- 
tion of the bond in which the payment of 


\ 
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tha consideration was recited, the burden of 
‘prov.>¢ that consideration had noé been paid 
was on the defendant, _ 

On the other hand, the special respondent 
urges that an admission made ina written 
statement must be taken asa whole, that is 
to say, if cannot be accepted as an admission 
of his execution of the bond if the plea is 
rejected that there was no consideration at 
all; and itis urged that in this view the 
burden of proof would still be on the 
plaintiff. 

Weare of opinion that when the defend- 
ant in his bond stated that the money had 
been received by him, and when he, in his 
written statement, admitted that the bond 
was executed by him, it was upon him to 
prove that the facts stated by him in the 
bond were really different from what they 
were recited and stated to be. This is an 
ordinary rule of law, and according to it we 
think that the decision of the Lower Appel- 
late Court, which threw the entire burden of 
proof on the plaintiff when it ought to 
have been on the defendant, ought to be 
reversed. 

We accordingly reverse it, decree this 
special appeal with costs, and afirm the 
judgment of the first Court. 


The 9th July 1868. 
Present : 


The Honble H. V. Bayley and A. G. 
Macpherson, Judges. 


Reversioner — Relief — Special Ap- 
peal. 


_ Case No. 2726 of 1867. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
8th August 1867, reversing a decision 
passed by the Additional Principal Sudder 
Ameen of that District, dated the 23rd 
April 1867. 

Bama Soonduree Dossee (Defendant) 
Appellant, 


VETSUS 


Bama Soonduree Dossee (Plaintiff) 
Respondent. 


Baboo Bykuninath Paul for Appellant. 
Baboo Lukhee Churn Bose for Respondent. 


A. reversioner sued to set aside alienations made by 
the heiress in possession, but framed her plaint wrongly, 
seeking immediate possession to which she was not 
entitled. The Principal Sudder Ameen, finding that 
plaintif had substantially a good case, declared the 
alienations good for the life of the alienor, and gave a 
decree for only such relief as the plaintiff was legally 
entitled to. ‘The course adopted by the Principal 
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Sudder Ameen, was not made a ground of appeal to the 
Judge, and the High Court refused in special appeal to 
set aside the decree, 

Macpherson, J.—In this case, the plaint- 
iff, as mother and guardian of her minor son, 
sued to set aside certain alienations made 
by her mother, the plaintiffs son being the 
reversioner or next heir after the *plaintiff’s 
mother. The Courts below have given the 
plaintiff a decree as regards most of the 
alienations in question, declaring them to be 
good only for the life-time of the mother. 


In special appeal, it is contended that the 
suit is altogether wrongly framed, and that, 
therefore, it ought to have been, and ought 
now to be, dismissed. 


There is no doubt that the plaint is bad 
in itself, for the only relief it prays is a relief 
to which the plaintiff is clearly not entitled, 
The plaintiff's claiin is stated in the plaint 
to be “to recover possession of paternal 
‘estate wasted and sold by plaintiff’s mother, 
“ by setting aside the sale and removing 
“the estate from her hands, subject to pay- 
“ment to her of the profits.” And the 
prayer at the end of the plaint is “to re- 
“ move the property aforesaid and also the 
“remaining property iu plaintiff's mother’s 
“ possession from her hands, and to obtain 
“ possession of an 8-annas share of the 
““ property left by her father, subject to 
“ payment by her of the profits to her mo- 
‘ther.’ Such a plaint is bad, as it has 
been repeatedly decided that a reversioner, 
in the position of the plaintiff, can sue only 
for a declaration that the alienation is made 
without such necessity as justifies it, and 
that the alienation will not bind the heir 
after the death of the widow. The rever- 
sioner has no right to sue for immediate 
possession, or to remove the property from 
the hands of the widow. (Weekly Reporter, 
Special Number, page 166 ; 2 Hay, page 608; 
9 Weekly Reporter, page 108 ; 7 Weekly 
Reporter, pp. 119, 803; VI Weekly Re- 
porter, page 222, &e.) 

Nevertheless, we do not think that-we 
ought, at this stage of the suit, to dismiss it, 
because of its having been wropely framed. 
For, on the merits, the Lower Courts have 
found that the plaintiff has a substantially 
good case, but the decree which has been 
made, is not in accordance with the prayer of 
the plaint, but is strictly such as tha plaint- 
iff was legally entitled to and as she ought 
to have asked for. The’ Additional Printi- 
pal Sudder Ameen who tried the case as 
the Court of original jurisdiction, perceiving 
the defect in the plaint, declared distinctly 
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the relief to which the plaintiff was entiéled, 
—and declared it rightly and in accordance 
with the rules which this Court has laid 
down in the cases to which I have referred. 


It does not appear from the judgment of 
the Lower Appellate Court that the course 
thus adopted by the Principal Sudder Ameen, 
was made a ground of appeal to the Judge. 


On the whole, as there has not been any 
substantial error or defect in law in the 
procedure or investigation of the case which 
has produced error or defect in the decision ! 
of the case upon the merits, J think this 
special appeal ought to be dismissed with 
costs. 


Bayley, J.—I concur, 


The 9th July 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
person, Judges. 


Jurisdiction—Suit to recover posses= 
sion of land and arrears of rent, 


Case No. 3341 of 1867. 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Raj- 
shahye, dated the 27th August 1867, 
reversing a decision passed by the Moon- 
ee Pubna, dated the 36th March 
1867. 


Issur Chunder Chuckerbutty (Plaintiff) 


Appellant, 


VETSUS 
Assan Sirdar (Defendant) Respondent. 


Baboo Greeja Sunkur Mojoomdar for Ap- 
pellant. K 


Baboo Romanath Bose for Respondent. 


A suit, stated in the plaint to be for possession and 
wasilat, but which was in reality for recovery of posses- 
sion of land and arrears of rent, was held to fall within 
Act X. 1859, and to be cognizable only in the Collector’s 
Court, 

` Macpherson, J.—Tuis is a suit which has 
been wrongly brought, for it ought to have 

‘been institwted under Act X of 1859. It 

is in fact to recover possession of land and 
arrears of rent, although it is in the plaint 
stated to be for possession and wasilat. 


If the kubooleut, set up by the plaintiff, is 
proved, then the relation of landlord and 
‘tenant is sufficiently established. But it is 
unnecessary tò enter on the consideration of 


vi. x. 


REPORTER, rulings. 


The plainti’s rémedy, if any, is to be 
found in the Collector’s Court. This suit is 
dismissed with costs in all the Courts, but 
without prejudice to the plaintiff’s right to 
bring a suit in the proper Court, if he is so 
advised, 


The 10th July 1868. 

Present: 

The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 

Summoning Plaintiff as Witness— 

Discretion of Court. 
Case No. 2566 of 1866 under Act X of 

1859. 


Special Appeal from a decison passed by 
the Judge of Mymensingh, dated the 2nd 
August 1867, affirming a decision passed 
by the Deputy Collector of Jumalpore, 
dated the 16th December 1865. 


Indro Lochun Ghose and another (Defend- 
ants) Appellants, 


VETSUS 


Grish Chunder Roy Chowdhry and another 
(Plaintiffs) Respondents. 


Baboo Nuleet Chunder Sein for Appellants 


Baboos Kalee Prosunno Dutt and Nil 
Madhub Bose for Respondents. 


It is within the discretion of a Judge to refuse to 
summon a plaintiff whom defendant desires to have 
before the Court as his witness, and that discretion will 
not be interféred with in special appeal unless shewn to 
have been exercised illegally. 

Jackson, J.—Tats case has already been 
remanded on one occasion. The point to 
try which it was remanded, has been now 
decided, and the former special appellant 
again prefers this special appeal on other 
points, which he says were on the first ocen- 
sion taken before the Judge, but which were 
not decided. * j - F 

Then it is urged against the decision which 
the Judge has now upon remand given, that 
the special appellant desired to summon the 
plaintiff as his witness to provea certain 
pottah, the genuineness of which was denied, 
but the Lower Court refused to summon 
him. 

There is no doubt that it was within the 
discretion of that Court to summon the 
plaintiff as a witness or not, and the pleader 
has stated no circumstances br facts which 
can lead us to form any opinion that the 
Lower Court exercised this discretion 


illegally. 


4 
a at 


Under these cireumstances, we dismiss 


-* that question as the suit has been wrongly 
the appeal with costs. 


` brought, 


- 
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The 9th Jufy 1868. 
Present : 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Pottah granted by a Soobah of 
Bhootan — Recognition by British 
authorities. 


Case No. 3 of 1868. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Mynagorie, 
dated the 25th September 1867. 


Sreekant Shaha (Plaintiff) Appellant, 
versus 


Kaltoo Doss and others (Defendants) 
Respondents. 


Baboos Onookool Chunder Mookerjee and 
Bungshee Dhur Sein for Appellant. 


Baboo Kishen Dyal Roy for Respondents. 


Immediately before the British entered Bhootan, the 
Soobah of Mynagorie gave plaintiff a mowrosee pottah of 
some jotes of land, and shortly after run away. After 
the British entered, the jotedars gave him kubooleuts and 
paid him rent, The British authorities also recognized 
his rights and received rent from him. Subsequently 
the jotedars disputed plaintiff's rights, and applied 
to the Collector to have their own names regs- 
tered as jotedars. Their applications having been 
successful, plaintiff sued for a declaration of his title 
under the pottah. 


HELD, that as plaintifi’s title had been acknowledged 
by the defendants, and recognized by the British 


authorities, he was entitled to the declaration 
sought, 
Macpherson, J.—TuHE appellant was 


plaintiff in the Court below. He sued for 
a declaration of his title under a mowrosee 
pottah of eleven jotes of land in Mynagofie 
and: to set ‘aside a summary proceeding 
(for registi##on of name as jotedar) of the 
Collector. ‘The Deputy Commissioner has 
dismissed the suit: and the plaintiff appeals 
and contends that upon the facts as found 
by the Deputy Commissioner, he was clear- 
ly entitled to a decree. 


[hima receipt for it. 


.jatedars. 


“that our Courts 


The plaintiff’s case is substantially found 
byxthe Lower Court to be true, and I see no 
reason to doubt that it is so. It is that in 
Bysack 1271, immediately before the British 
entered Bhootan, the Soobah of Mynagorie 
gave the plaintiff a mowrosee pottah of the 
eleven jotes in question, and shortly there- 
after ran away on the approach? of the 
Bwitish. The pottah is one which gives the 
plaintiff a right to collect certain fixed rents 
from the jotedars (the defendants in this 
suit), who are in actual possession of the 
land, and have a right of occupancy therein. 
After the British troops entered the country, 
the jotedars (defendants) acknowledged the 
plaintiff's title as superior jotedar, by giv- 
ing him kubooleuts and paying rent to him. 
The British authorities also recognized his 
rights and received rent from him, allowing 
him credit fo a sum of rupees 400, which 
he had paid to the Soobah, who granted 
There is no doubt 
that at first the Collector did acknowledge 
that the plaintiff was mowrosee jotedar by 
virtue of his pottah. Subsequently, the 
defendants disputed plaintiffs rights, and 
applied to have their own names registered as 
Their applications were success- 
ful. Hence the present suit. 

Upon these facts, the Deputy Commis- 
sioner decides, more as a matter of expedi- 
ency than for any good reason that I can 
see, against the plaintiff. He says in his 
judgment :—“ Bhooteah rule in the Dooars 


: was from its uncertainty almost anarchy. 


«The real question is, not whether the 
‘* Soobah did or did not give certain instru- 
“ments to the parties; nor yet, whether 
‘ under Bhooteah regimé he was or was not 
“ supposed to have authority to grant leases 
‘in perpetuity at fixed rents, but whether 
‘‘ it is necessary or convenient now to ac- 
“ cept all the acts of the Soobah and con- 
“ firm his orders. It is certainly both just 
“ and expedient to keep in possession the 
“ cultivators as found in possession, and to 
“sive as great certainty and permanence 
“ as possible to rights. To a certain extent, 
“ pottahs from the Soobah are evidence of 
“ a right to occupy land; and it is right 
should acknowledge 
“them. But I do not see that this principle 
“ applies to the present case. Apparently 
‘tin present expectation of a change of rule, 
“the Bhooteah Soobah and Bengalee trader 
“make a bargain. Lhe Soobah gets a 
“year’s rent and rupees 400 ‘in advance, and 
“runs away from Mynagorie. The mahas, 
“jun gets a pottah unprecedented in the 
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“í Dooars, and hopes to carry it against the Raj 
“ Bansi cultivators and the English Courts. 
“The price of the pottah might almost 
“ have been used to help the war against the 
“British Government, The transaction was 
“a speculation, The Soobal got his money, 
“and the Bengalee who could not emigrate 
“to Bhbotan, took his chances of being 
“made zemindar, 


“In my opinion, the question is one for 
“the Executive Government, not for the 
“Courts of justice. The plaintiffis about 
“ the last man of the last class who deserves, 
“or bas any kind of pretension to be re- 
““cognised as a zemindar. If he had got 
“an ordinary jote pottah from the Soobah, 
“and possession with it, hə would have 
“been maintained in possession like any 
‘other jotedar. It would seem to me utterly 
“ unreasonable to allow his purchase of new 
“gemindaree rights from the Bhooteah 
‘t Soobah to stand good tothe injury of the 
cultivators’ rights. Even granting that all 
“the kubooleuts and hissabs filed are genu- 
“ine, the jotedars have no power to set up 
“a zemindar over their head. 


“On the issues framed, I fiud all the 
“ plaintiff's documents genuine, but at the 
“same time invalid.” 


Further on, the Deputy Commissioner 
says :—“ It might be urged that eyen if the 
“ Soobah had no power to grant a lease at 
“fixed rates for ever, still he had power to 
“grant ordinary jote leases, and that the 
‘plaintiffs filed pottah should be taken as 
“an ordinary jote pottah, scratching the 
“word ‘mokururree.’ The answer is that 
“the pottah interferes with the rights of 
“existing jotedars, The Soobah might have 
“farmed any number of jotes to any one 
“ person ; that is, he might have farmed his 
“own rights: but the farm could not last 
“longer than the Soobah who granted it. 
“ The plaintiff does not urge this plea, though 
“tit seems to me to be his strongest. 


“ Considering, therefore, that this Court 
“is not bound to recognise the Soobah’s 
“ authority ia the matter in hand, namely, 
“ the establishment of a land-holder under 
“ Government above the jotedars, and con- 
“ siders that it would be unjust and inexpe- 
“ dient to confirm the Soobah’s act in the 
“mattef, I direct that the case be dismiss- 
“ ed with costs.” t 


Í have said that I see no reason to inter- 
ffere with the Deputy Commissioner’s finding 
of the facts in this case. But upon the facts 
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as found, I think the plaintiff is entitled to 
our judgment. - 


No considerations of expediency can weigh 
with us, or can legally be entertained by us. 
We must treat the question as if it arose in 
one of the long-settled districts. Were the 
matter otherwise, we might possibly concur 
in the view taken by the Deputy Commis- 
sioner. It might have been well if the 

| plaintif’s case had, in the first instance, been 
differently treated by the Executive. But 
so far as this suit is concernéd, it appears 
to me that the plaintiff proves his case. He 
did, in fact, get this mowrosee jotedaree 
pottah from the Soobah ; the British Govern- 
ment’s officers recognised him and received 
rent from him; and the defendants have 
granted him kubooleuts and attorned to him. 
Surely, then, as against these defendants, he 
is entitled to have their names removed 
from the registry, and to have his own placed 
upon it instead. Whether a pottah of this 
sort, granted by the Soobah on the eve of 
flight, is one which really by itself gave the 
plaintiff a title to the position he claims is, 
as it seems to me, most doubtful. But that 
is not the question which we have to decide. 
The only question before us is whether, as 
regards these defendants who have acknow- 
ledged the title which the plaintiff sets up, 
he is entitled to a declaration that his title is 
good, and that his name, and not theirs, 
ought to appear on the register as jote- 
dar. 


It appears to me that the decree of the 
Deputy Commissioner ought to be reversed, 
and that a decree ought to be passed in the 
plaintiff’s favor, declaring him to be mowrosee 
jotedar (under his pottah) of the eleven 
parcels of land in suit, and declaring that he 
is entitled to have his name put in the re- 
gister as such jotedar. 


Under the peculiar circumstances of the 
case, we shall make no order as to the costs 
of this appeal. 


Bayley, J—I am of opinion that the 
British authorities did formally recognize 
the Soobah’s pottah, and having done so, 
and rent payments having been made under 
it, the subsequent action as to registration 
of the jotedars, would not set aside such re- 
cognition of the Sooban’s pottah. It was 
quite open to the British authorities to deny 
recognition, or to admit the pottah only ad 
interim ; but this was not done. 


In concur in the order proposed by Mr. 
Justice Macpherson. 


a ~~ N 
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The 10th July 1868. 
i Present: g 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Execution ln another District—Certi- 
ficate under Section 284 Act VIII, 
1859. 


Case No, 154 of 1868. 


Application for Review of Judgment 
passed by the How ble Justices F. B. Kemp 
and E. Jackson, on the 26th March 
1868, in Regular Appeal No. 182 of 
1867.* 


Mooktakeshee Debia, Plaintiff (Respondent) 
Petitioner, 


VETSUS 


Luchmeeput Sing Doogur and another 
Defendants (Appellants) Opposite Party. 


The Advocate-General and Baboos Ashoo- 
tosh Chatterjee and Doorga Doss Dutt 
for Petitioner. 


Mr. R. T. Allan and Baboo Onookool 
Chundcr Mookerjee for Opposite Party. 
Where a case is decreed in one district, and property 
is attached and sold in execution in another district, 
without application made by the decree-holder to the 
Court of the latter district, and without the certificate 
and other papers being obtained from the former dis- 
trict, as laid down in Sections 284 and 285 Act VIII 


1859, the proceedings must be held to be without juris- 
diction, . 


But (held by Jackson, J.) where the certificate 
alluded to in Section 284 was sent, whether asked for 
or not, the execution proceedings are legal, even though 
the process of attachment was issued by the Court exe- 
cuting at the request of the other Court, instead of (as 
it should have been) on the direct application of the 
decree-holder. 


Herp (by Jackson, J.), that no particular form 
being prescribed in law for a certificate, under Section 
234,if it contains all the information which it should 
contain, it is a good certificate, even though wanting in 
precision. 

Jackson, J.—THE question at issue in this 
case was whether the plaintiff or the defendant 
had a superior title to certain landed estate, 
Both bad purchased it in execution of decree, 
and the plaintiff’s purchase was prior to the 
purchase of the defendants ; but it was 
alleged that the proceedings in execution of 
the decree, under which the plaintiff pur- 
chased, were without jurisdiction, and that 
consequently the plaintiff obtained no valid 
title by her purchase in the course of those 
proceedings. On the former hearing of this 
case, I concurred with Mr. Justice Kemp in 
dismissing the plaintiff’s suit, more special- 
ly on the ground that the plaintiff, being 
himself the decree-holder, had carried on in 
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the Dinagepore Judge’s Court proceedings in 
execution of the decree which was passed 
in the Burdwan Court, without having 
previously obtained from the Burdwan Court 
the certificate and other necessary papers 
to enable him legally to make application 
for execution to the Dinagepore Court. I 
thought I had carefully examined the papers 
on the record at the former hearing, and 
had satisfied myself that the usual cer- 
tificate under Sections 284 and 285, had not 
been sent to the Dinagepore Court. The 
pleaders for the plaintiff certainly did not, 
at the former hearing, point out to the Court 
the certificate in question, It appears, how- 
ever, that that document, or the paper which 
it is alleged is the certificate in question, is 
with the record, and it is clear that that 
certificate was sent to the Dinagepore Court 
with the view that that Court should allow 
the plaintiff to take out execution of his de- 
cree in the Dinagepore district. The papers 
onthe record show that the plaintiff had 
taken out execution of his decreein the 
Burdwan district, and desired to take out 
further execution in the Moorshedabad, 
Hooghly, and Dinagepore districts. As it 
was doubtful whether he could carry on 
execution proceedings by the sale of the judg- 
ment-debtor’s property in all the three dis- 
tricts at the same time, he petitioned the 
Burdwan Court to furnish him with certifi- 
cates, &c., to enable hin to attach and sell 
the debtor’s property first in the Moor- 
shedabad district; but he also asked that 
immediate steps might be taken, under Sec- 
tion 235 Act VIII of 1859, to attach the 
debtor’s property in the Hooghly and Dinace- 
pore districts also. The plaintiffs request 
was complied with, and a general certificate 
was drawn up, stating the facts counected 
with the decree, and a copy was sent to each 
of the three districts in which the plaintiff 
wished to carry out execution. On receipt of 
these papers in the Dinagepore Court, the 
Judge appears, without further application 
from the plaintiff, to have attached the pro- 
perty now in dispute, under Section 285 of 
the Act, and subsequently, on the receipt of 
further papers from the Burdway Court, to 
have sold that property, when the plaintiff 
became purchaser. Afterwards, the present 
defendant also obtained a decree against the 
same judgment-debtor, and attached and sold 
this some estate a second time, and prehas- 
ed it, and was placed in possession of it. 


The question now, then, ise not between 
either decree-holder and 
debtor, but. between the two purchasers, It is‘ 


the judgment- %, 
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true that in this case the purchasers are the 
decree-holders, but the question would have 
been the same had the purchasers been other 
than the decree-holders. I am of opinion 
that no mere irregularity in’ the attachment 
and sale would invalidate the plaintiff's title 
under his prior purchase ; but if the attach- 
ment or Sale were made without application 
to the Dinagepore Court, and without first 
obtaining from the Burdwan Court the 
certificate and other papers, as laid down in 
Sections 284 and 285 of the Act, I still 


‘think, as was laid down in our former judg- 


ment, that the proceedings in the Dinagepore 
Court would have been without jurisdiction. 


. But I entertain no doubt now that the pro- 


ceedings before the Burdwan and Dinagepore 
Courts were strictly legal, except as to one 


point, and that on that one point, though. 


there was an informality, still that informal- 
ity would not vitiate the sale, and render 
the whole of the proceedings illegal. 

‘The first portion of the argument on this 


application was directed to the question 
whether the certificate alluded to in Section 


284 Act VIII of 1859, was sent to the Dinage-. 


pore Court, and it was said that no such 
certificate was asked for, and no such cer- 
tificate was sent. We have not before us 
the original application of the decree-holder, 
so thatI am unable to satisfy myself ty 


. direct evidence as to whether the certificate 


was asked for. But I infer it was asked for, 
because I am satisfied that it was sent; and 
as it was sent, if seems to mẹ immaterial 
whether it was asked for or not. If the 
sending of the certificate was all which was 
necessary to make the proceedings before the 
Dinagepore Court legal, I am satisfied that 
they were legal so far as the certificate was 
concerned. Itis said that the certificate 
is headed as a certificate under Section 235 
Act VIII of 1859. No particular form is 
prescribed in the law for the certifieate, and 
though there are portions of it which might 
have been written more precisely, more 
specially the heading alluded to, I would not, 


`~ on any matter of form or irregularity, hold 


the execution proceedings invalid. If the 
certificate cdntained all the information 
which it was necessary it should contain, 
I would hold that certificate a good certificate 
under Section 284 of the law. It is not 
alleged ghat it did not contain that informa- 
tion, and if appears to have been regularly 
sen} to the Dinagepofe Court. So far the 
roceedings were correct, and the Dinage- 
pore Court had jurisdiction to carry on the 
execution. 
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A question was faised during the argu- 
ment as to whether a copy of the decree was 
sent. It is not specially alluded to in the 
proceeding sending the certificate. But that 
proceeding states that the certificate, -&c., 
were sent. I would presume that the Court 
acted rightly, until the contrary is shewn. 


In sending the certificate and copy of the 
decree to the Dinagepore Court to enable the 
praintif to execute his decree there, though 
the execution was at that time to be confined 
to the attachment of the judgment-debtor’s 
property, the Burdwan Court requested the 
Dinagepore Court to issue process of attach- 
ment under Section 235. Accordingly, the 
Dinagepore Court attached the estate now in 
disputé, and, subsequently, on the receipt 
of further proceedings from Zillah Burdwan, 
sold it. Itis said that this attachment was 
not a legal attachment; that no application 
for the attachment was made direct to the 
Dinagepore Court ; and that that Court should 
not have acted without direct application 
being made to it. I think the plaintiff 
should have made a direct application for 
attachment to the Dinagepore Court, and 
that that Court should not havo attached 
without such direct application. But I would 
not declare the sale invalid and vitiated by 


this informality. There was an application - 


for attachment made by the decree-holder 
through the Burdwan Court to the Dinagepore 
Court. However informally it was made, 
still 16 was made, and the Court over-looking 
the informalfty, made the attachment. That 
attachment was, in my opinion, a legal attach- 
ment. I doubt if even the judgment-debtor 
could have succeeded in getting. the sale 
set aside on account of this irregularity, and 


i Í certainly would not declare that it rendered 


all subsequent proceedings in the case null 
and void, and without jurisdiction. If the 
attachment was good and legal, it follows 
that the sale is a valid sale, and the plaint- 
iff’s title under that sale is a good title. 

Holding this view on the evidence which 
has now been brought tothe notice of the 
Court, but which was omitted from notice 
at the last hearing, I think a good case has 
been made out for the admission of the 
review, and I would accordingly admit it, 
and, reversing our former orders, would 
decree the suit for the plaintiff. 

Kemp, J.—I see no good ground for al- 
fering or amending the judgment of this 
Bench passed on the 20th March 1868, 


| 


| 


which is in accordance with a decision pub-— 


lished in the Weekly Reporter, Volume VIII, 
page 310, 


! rh 


z 


` when the appeal was heard by us, have been 
`~ 
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The same arguments which were urged 


urged ‘on this occasion, perhaps more ably, 
as the applicant has had the benefit of being 
represented by the learned Advocate- 
General. 


I have no doubt 
under which the applicant purchased, was 
made without jurisdiction, and was wholly 
illegal. Ihave given my reasons in detail 
for this opinion in my former decision, to 
which I adhere in every respect. The appli- 


‘tion is rejected with costs. 


The lith July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, K2., Chief 
Justice, and the Horble Dwarkanath 
Mitter, Judge. 


Sowdaick stridhun, 
Case No. 3454 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacea, 
dated the 23rd September 1867, affirm- 
ing a decision passed by the Moonsiff of 
Bohur, dated the 26th June 1866. 


Kashee Chunder Roy’ Chowdhry and an- 
other (two of the Plaintiffs) dypellants, 


VETSUS 


Gour Kishore Gooho and others 
(Defendants) espondents. 


Baboo Kally Mohun Dass for Appellants. 


Baboo Sreenath Banerjce for Respondents. 


Sowdaick stridhun created by the husband, descends 
not to his heirs, but to the heirs of the wife. 


Peacock, C. J,—Tue decision of the 
Lower Appellate Court in this case must be 
affirmed with costs. The ground of appeal 
is that the Court has committed an error in 
finding that sowduick stridkun ereated by 
the husband is alienable by’ the wife. The 
plaintiffs claim as heirs of the husband. 
It is, therefore, unnecessary to determine 
whether the wife could alienate her sow- 
daick stridhun or not. If she could alienate, 
the property passed to the purchaser. If 
she could not alienate, it descended to her 
heirs, and not to the heirs of her husband. 
In neither case could the plaintiffs, as heirs 
of the husband, be entitled to recover. 
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The lith July 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Evidence received by conseat—Spe-= 
cial appeal. 


Case No. 1667 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 19th April 1867, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 20th. June 1866. 


Anar Mollah (Defendant) Appellant, 
VETSUS 
Mr. James Hills (Plaintiff) Respondent. 


Baboo Anund Gopal Puleet for Appellant. 


Mr. J. S. Rochfort and Baboo Bhowance 
Churn Dutt for Respondent. 


Where both parties to a suit adduce calculations made 
in neighbouring villages as evidence to establish their 
respective cases, they impliedly cousent that the calcu- 
lations, although not strictly legal, shall constitute the 
materials upon which the Court is to act, and they are 
not entitled afterwards to object to them in special 
appeal, 


Phear, J,—Looxine at the judgments of 
the Deputy Collector and the Judge in order 
to see how the parties have dealt with this 
case, we have come to the conclusion that 
both sides adduced calculations made in 
neighbouring villages as evidence upon 
which they relied in order to establish the 
respective cases which they were desirous of 
making before the Court. We think that 
although, no doubt, these calculations were 
not, if objected to, strictly legal evidence 
between the parties, both sides have, in the 
way in which we have pointed out, implied- 
lf consented that they should constitute the 
materials upon which the Court was to 
act. 3 


Under these cirgumstances, we think 
that the grounds of special appeal are*not 
made out, and we therefore dismiss the 
appeal with costs. = 

B, 
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The 11th July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon’ble Dwarka. 
nath Mitter, Judge. 


Contract out .of ili-feeling—Public 
policy: 


Reference to the High Court by the Judge 
of the Small Cause Court at Kooshtea, 
dated the 10th June 1868. 


Bamun Dass Banerjee Pleader, Plaintiff, 


VETSUS 


Huro Lall Shaha, Defendant. 


A contract, the effect of which is to assist another in 
carrying on the litigation agaiast a third party, made 
with the express declaration that it was out of spite 
and ill-feeling against such third party, is a contract 
against public policy, and a suit cannot lie upon it, 


Case.— PLAINTIFF who practises in this 
Court as a pleader, brought this action to 
yecover from defendant the amount men- 
tioned above, (50 rupees) as averred in his 
plaint, which runs thus :— 


“ One Ram Gopal Shaha got a decree 
“in case No. 966 of 1867 in this Court 
“against another Ram Gopal Shaha. De- 
“ fendant, Huro Lall Shaha, who professed 
“himself to be a friend ofthe judgment- 
« debtor, Ram Gopal Shaba, made in 
« Ughran last a verbal contract with 
« plaintiff to the effect, that inasmuch as 
e he wanted to benefit the judgment-debtor, 
& and to thwart the jJudgment-creditor, for 
“his grudge against and party feelings 
¢ towards the judgment-creditor, he (defend- 
« ant) would pay plaintiff rupees 50 from 
« his own pocket, if plaintiff could manage 
« to have the case No. 966 of 1867, which 
“ was decreed, to be dismissed, struck off, 
“orany how rejected from the file of the 
“Court. A vakaluinama signed by judg- 


« ment-debtor was accordingly given to 


“ plaintiff, who filed an application for a new 
“trial, and urged the Court to refer the 


- case for the opinion of the High Court, 


« The decision of the High Court, dated 
“18th ¢Janaury last, ruled that the case 
‘was not cognizable’ by this Court; and 
«on the 3rd Febrdary last, this Court 
« carried the orders of the High Court into 
f effect, Defendant had quarrels with 


‘judgment-creditor,eon account of the 
“ party spirit subsisting between them, and 
“ he wanted to serve his purpose by be- ~ 
“ friending judgment-debtor in the way of 
“ his gaining the case: So defendant en- 
“tered into the contract with plaintiff, 
“ who undertook the task, agreeing to the 
“terms proposed. I¥éfendant’s efforts to 
“ secure his own interest, and to do a 
“ piece of good turn to the judgment-debtor, 
‘are the two considerations in this con- 
“tract. Defendant is, consequently, liable 
“to pay the amount contracted for. After 
‘the case was disposed of by the High 
“ Court, defendant acknowledged his lia- 
“ bility before a great many respectable per- 
“ sons. Plaintiff is therefore entitled to 
“ get from defendant the sum claimed.” 


Defendant’s pleader urged the following 
pleas :— 


_ 1. Defendants had no interest in the 
suit conducted by plaintiff: hence this case 
is not sustainable. 


2. There was a co-pleader with plaintiff 
but as he has not been made a party to 
the case, the cognizance of this case is 
barred. 

8. Defendant agreed that he would 
cause rupees 50 to be paid to the plaintiff by 
Ram Gopal Shah, defendant in the case, 
should the case be finally dismissed by this 
Court. | 


Now, first of all, it is to be considered in 
the disposal of this case, whether the 
contract was a valid one and any action 
could lie on if, 


From the very tenor of the plaintiff’s own 
statement, and the nature of the defence 
made, it appeared that defendant was 
no wise interested in the issue of the case, 
excepting that he wanted to harass and 
annoy judgment-creditor, and that he made 
agreement with plaintiff to pay him money 
for trying in his capacity of a pleader to 
have the decreed case dismissed, struck off, or 
otherwise thrown out of Court. A contract 
of this kind is contrary to the public policy 
of laws, and the Courts will not lend their 
assistance for the enforcement of the con- 
tract ;—(see.Addison on Contracts, Fourth 
Eddition, page 92), 

The reason set forth by plaintiff for bind- 
ing defendant to the contract, was that 
defendant’s spite and party-feeling towards 
judgment-creditor, induced him to come 
to the assistance of judgment-debtor, and 
to offer money for the re-opening of g 
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suit set af rest, for the purpose of serving | 


his interest of avenging himself on judgment- 
creditor. Plaintiff deemed these consider- 
ations as valid for making defendant liable, 
and that the moving of these considerations 
was good ground for a valid contract. But 
agreements to furnish money to aid and as- 
sist in the prosecution of law suits, in which 
the party making the agreement is in no 
wise interested, and in which he has no just 
or reasonable ground for interference, are 
void as tending to keep alive strife and 
contention. (Vide page 94 of the work 
mentioned above). Friendly leanings, party- 
feelings and private quarrels are, L think, 
no just and reasonable grounds for inter- 
ference. 


Another principle in the law of contract 
in contravention of which this contract was 
made, is that the agreement upon which this 
suit was laid partakes of the nature of wager- 
ing in law. A pleader who contracts for 
a decree which was passed by a competent 
Court, and which could uot be reversed or 
modified but by Courts having jurisdic- 
tion over the matter, undertakes an im- 
possibility beyond his power to accomplish, 
and incompatible with his profession of a 
pleader. 


It might have further been seen that the 
Statement contained in the plaint was con- 
clusive evidence of the nullity of the 
contract, and could not form the basis of an 
action at law. 


As the contract was against the public 
policy of laws, and entered into witha person 
no wise interested in the issue of the case, and 
as plaintiff attempted wagering in law, I 
have dismissed the case ; but at the request of 
the plaintiff, who prays thatt he case may be 
referred to the High Conrt, I have made the 
order of dismissal contingent upon the deci- 
sion of the Hon’ble Judges of the High Court, 
on the point whether the contract was a valid 
contract and could any action lie on it. 


The judgment of the High Court was 
delivered as follows :— 


. Peacock, C. J.— We are’ of opinion that 
a contract, the effect of which is to as- 
sist another in carrying on litigation against 
a third party, made with the express de- 
claration that it was ‘out of spite and ill- 
feeling against such third party, isa contract 
against public policy. We are, consequently, 
of opinion that the suit in this case cannot 
be maintained, and that the Judge of the Small 
Cause Court was right in dismissing it. 


The llth July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath Mit- 
ter, Judge, 


JSurisdistion—Suit to establish judge 
ment-debtor’s right to property re= 
leased under Section Z246 Bet VIEL. 
L359. 


Reference ta the High Court by the Offi- 
ciating Judge of the Small Cause Court 
at Kishnaghur, dated the 19th June 1868. 


~ Ram Dhun Biswas, Plaintif 
versus 


Kefal Biswas and others Defendants. 


A decree-holdet cannot sue in a Court of Small 3 


Causes to establish his judgmeont-debtor’s right tu 
property seized in execution, but subsequently released 


a 
toa claimant under Section 246 Act VIII. 1859 


Case.—Turs is an application by plaintiff 
for a new trial. Whether it shall be granted 
or not depends on the decision of the High 
Court on the question hereinafter submitted 
for its opinion. 


The object of the suit as stated in the 
plaint is, to establish the title of the pro for- 
mé defendants to certain personal property, 
which plaintiff had attached in execution 
ofa decree against them, but which had 
been released on the claim of” the first de- 
fandants under Section 246 of Act VIII of 
1859, and to bring it to sale in executou 
of that decree ; or to recover the value of 
the property from first defendant. 4 Plaintitk 
subsequently amended his plaint by with- 
drawing the prayer Tor bringing the pro- 
perty to sale and stating. lis claim to be 
to establish the title of the pro forma dg- - 
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fendants to the property, and to recover the 
value of it from detendant 1. The question 
which I submit for the decision of the High 
Court, is, whether a decree-holder can sue 
ina Small Cause Court to establish his 
judgment-debtor’s title to property seized 
in execution, which has subsequently been 
released tp a claimant under Section 246 
of Act VIII of 1859, and to recover the 
value of that property from the successful 
claimant. 



























The ith July 1868, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath . 
Mitter, Judge. l 


Jurisdiction—Suit against Governor- 
General's Agent—Section 9 Ac: XE 


asf of 1865. 
It seems to me that such a suit is not 


one of those contemplated by Section 6 of 
Act XI of 1865. Plaintiff would not be 
entitled to a decree for the property in ques- 
tiop or its value, for it never was his. All 
that hé could get would be a declaration 
that he was entitled to bring the property 
to sale in exeçution of his decree, which 
in fact constituted the first prayer in the 
plaint. The suit would be therefore de- 
claratory ‘in its nature, and a declaratory 

- suit does not come within the scope of this 
Court’s jurisdiction. The ruling, Womesh 
Chunder Bose versus Muddun Mohun Sir- 
kar, JI W. R., 44, has been referred to by 
plaintiff’s pleader, but it has no bearing on 
this case, as it refers to cases where the 
unsuccessful claimant under Section 246, 
and not the decree-holder, is plaintiff. Had 
plaintiff simply brought an action for dam- 
- ages against defendant 1, the case might have 

` been different. In that ease, his suit would 
probably lie in. this Court; he would have 
to prove his debtor’s title to the property, 
and the loss which he had suffered in being 
prevented from bringing it to sale. The 
present suit, however, is not an action for 
damages, and for the foregoing reasons is 
not, in my opinion, triable in a Small Cause 
Court. 


Reference to the High Court by the Judge 
of the Small Cause Court at Moorshe- 
dabad, dated the 2nd June 1868. 


Roopun Tewaree, Plaintiff, 
@ETSUS 


Mr. W. B. Buckle, Agent to the Governor- 
General at Moorshedabad, on the part of 
Government, Defendant. 


A snit against an agent to the Governor-General on 
the part of Government, is substantially a snit against 
Government, and ought, under Section 9 Act XI. 1865, to 
be brought in a Court having jurisdiction at the seat of 
Government. 


Case.—Turm plaintiff alleges that he was 
in the Government emplo' and was holding 
the office of a Sotaburdar ander Mr. W. B, 
Buckle, Agent to the Governor-General of 
India at Moorshedabad. He sues the 
Government for the reeovery of his salary 
due for the period specified in the plaint, 


Mr. W. B. Buckle, agent to the Govern- 
or-General, on the part of Government, by 
‘| the government pleader, Baboo Dinno Nauth 

; ; Gangooly, raises a preliminary objection to 

PATUA Y Be gh “Cours was A S awh aoe eet by this 
delivered as follows :— Court, as under the provisions of Section 9 
of Act XI of 1865, suits against the local Go- 
vernment or against the Government of India, 
are to be brought in the Court having juris- 
diction at the place which is the seat of such 
Government, and that as Moorshedabad is 
not the seat of Government, therefore the 
plaintiff's suit, which is brought against 
Government, cannot be tried by the Small 
Cause Court of Moorshedabad. 


It is admitted by plaintiff’s pleader that 
Moorshedabad is-‘not, as contended by 
defendant, the seat of Government, but he 
urges that the law quoted by defendant, does 


Peacock, C. J.—Tuz suit which by Sec- 
tion 246 of Act VIII of 1859 is given toa 
party against whom an order under that 
Section is made, is “a suit to establish his 
right.” We think that such a suit'is not 
maintainable ina Small Cause Court, and 
that the Judge of the Small Cause Court is 
right in holding that a decree-holder cannot 
sue in a mall Cause Court to establish his 
judgment-debtor’s title, to property seized in 
execution, and which has been subsequently 
gyeleased toa claimant under Section 246 

* Act VIII of 1859, 
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not apply to the suit brought by plaintiff. 
The pleader for plaintiff contends that Sée- 
‘tion 9 of Act XI of 1865 refers only to 
sults to be brought against the Government 
for claims affected by an act of the head of 
Government, and does not refer to suits 
brought against Government for claims 
affected by acts of a local officer of Govern- 
ment, and that as plaintiff’s claim is affected 
by an act of Mr. Buckle, who unjustly 
Withheld payment of plaintiff’s salary, and 
who is a resident of Moorshedabad, plaint- 
ifPs suit can, therefore, be tried by the Small 
Cause Court of Moorshedabad under the 
spirit of the law quoted by defendant. 


The point to be tried in this case is whe- 
ther the plaintiffs suit, which is brought 
against Government under Act XI of 1865, 
is cognizable by this Court. 


This case is brought against Government 
under Act XI of 1865. Under the provi- 
sions of Section 9 of the Act, all suits against 
. Government ought to be brought in the 
Court having jurisdiction at the place which 
is the seat of Government. That Moorshe- 
abad is not the seat of Government is a 
fact admitted by both parties: therefore 
the plaintiffs suit is not cognizable by. this 
Court, Whether the plaintiffs claim be 
affected by an act of a local officer of 
Government, or by an act of the-head of 
Government, has nothing to do as to the 
jurisdiction of Courts over suits of this 
nature. The law, Section 19 of Act XI, 
is clear, and under it all suits against Go- 
vernment should be brought in the Court 
having jurisdiction at the place which is 
the seat of Government. The plaintiff's suit 
is instituted in this Court in contraven- 
tion of the law quoted by the defendant. I, 
therefore, dismiss the plaintiff's suit for 
want of jurisdiction. Plaintiff is to pay 
the defendant’s cost with interest from this 
day to the date of realization thereof. At 
the special request of the plaintifl’s pleader 
I pass this Judgment subject to the opinion 
of the High Court on the point of law: under 
which this suit is thrown out. 


Judgment of the High Court :— 


Peacock, C. J. Weare of opinion that the 
Judge of the Small Cause Court is correct 
in this case, and that the suit is substantially 
a suit against the Government. The suit 
is against Mr. Buckle, agent to the Gover- 
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The 11th July 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, KŁ, Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Review—Error in law. 


Reference to the High Court by “the Re- 
corder of Rangoon, dated the 9th June 
1868. 


Koh Poh, Petitioner, 
versus 
Moung Tay and others, Opposite Party. 


An error ona point of law is a ground for a review 
of judgment. 

Case.—In this case, the plaintiff Keh 
Poh sued (in Civil Regular 72 of 1868) the 
four defendants, (1) Moung Tay, (2) Moung 
Bah Pho, (3) Mah Kho Oo, (4) Mah Shoay 
Boo for rupees 1,054, the balance due on 9 
promissory note. 


The promissory note was written on a one- 
anna stamp, and was translated by the Court 
Interpreter as follows :— 


Rangoon. 


“In the year 1229, 7th day of the waning 
“moon of Tagoo, the undersigned promise 
“to pay on demand to Koh Poh the sum of 
‘rupees (1,534) one thousand five hundred 
“and thirty-four for the purchase of jag- 
“gery ; that the above said amount will be 
“paid on demand either to Koh Poh or 
“order; that the aforesaid amount is to be 
“paid jointly and severally by the under- 
“ signed,” 


( Signed) 
“ Moung Tay. 
“ Moung Bah Poh. 
“ Mah Kho Oo. 
“ Mah Shoay Boo.” 


The 7th day of the waning moon of 
Tagoo 1229 appears on reference to the 
almanack to have been the 25th of April 
1867. 


At the trial, the plaintiff was represented 
by his Counsel, Mr. Lowe; and'the Ist and 
3rd defendants were also represented by 
their Advocate, Mr. Christopher. The 2nd 
and 4th defendants were present in person, 
and confessed judgment. 2 


Evidence was taken, and it appeared from 
the evidence of the plaintiff Koh Poh that 


nor-General on the part of Government, and 


the two first defendants signed the note on ~ , 
not against Mr. Buckle individually. 


the day it was written, and promised to pay » 


td 
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in 15 days. When the 15 days had expired, 
the two women, the 8rd and 4th defendants, 
signed as security; and Mr. Christopher, 
Advocate for the Ist and 3rd defendants, 
contended that as there had been a material 
alteration in the note, the plaintiff could not 
recover upon it. He made a further ob- 
jection that the 3rd defendant could not be 
sued, as she was the wife of the Ist defend- 
ant. " 


In my judgment I stated that it appeared 
to me that the instrument was void under 
the Stamp Act X of 1862; that it became 
anew note when the fresh signatures were 
affixed, and therefore required a fresh stamp, 
and the stamp could not, in the case ofa 
bel or a note, be affixed with a: penalty, see 
Section 22; that the note being unstamped 
was inadmissible as evidence. I therefore 
dismissed the suit as against lst and 3rd 
defendants, and gave judgment against the 
other two who had confessed their liability. 


Mr. Agabeg, who is now retained for 
plaintiff, applies for a review of judgment 
on the ground that the addition of the 
names of the 3rd and 4th defendants to the 
promissory note, does not make ita fresh 
note ; nor was it necessary to have a fresh 
stamp ; the Section 22 of Act“ X of 1862 
does not apply to the present case.” 


The question is, whether this is a ground 
of review under Section 376 of Act VIII of 
1859. 


The grounds laid down in that Section are 
as follow :— 


“The discovery of new matter or evi- 
dence, which was not within his knowledge, 
or could not be adduced by him at the time 
when such decree was passed, or any other 
good and sufficient reason.” 


It seems to me that the ground set forth 
by Mr. Agabeg is a ground for an appeal 
instead of a ground for review, and I find that 
the Chief Justice, in the case of Nusserood- 
deen Khan versus Indernarain Chowdhry,* 
reported in Wyman’s Reports, page 127, 
held that the fact of the Court below having 
decided against the weight of evidence is a 
ground for appeal, and not for review ; and 
his Lordship goes on to say (see page 130) 
that the attempt has frequently been made 
for the purpose of having the case re-argued 
by fresh Counsel When parties have been 
dissatisfied with thefirst decision. 
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I conclude from ethis that, where the ob- 
ject is to get the same case re-heard upon 
exactly the same materials, with no discovery 
of fresh evidence, and nothing in the nature 
of new matter arising in the case after the 
original decision, it would be improper to ad- 
mit a review merely for the sake of having 
the case re-argued by fresh Counsel. 


The ground urged by Mr. Agabeg 
would, it seems to me, be a ground for 
special appeal, and not for review ; but this 
case is one in which the amount sued for 
is under 8,000 rupees, and consequently no 
appeal lies to the High Court or to the 
Privy Council. l 

I would therefore request the opinion of 
their Lordships whether an error in a point - 
of law is ground for review of judgment. 


Judgment of- the High Court :— 


We are of opinion that an error on a point 
of law is a ground for a review of judg- 
ment. 





The 11th July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover; 
Judges. 


.Ezecution—Endorsement -Transfer 
of decree— Allegations of fraud. 


Case No. 172 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judicial Commissioner of Chota 
Nagpore, dated the 16th January 1868, 
reversing an order passed by the Princi- 
pal Sudder Ameen of Purulea, dated 
the 21st September 1868. 


Ramdhun Rokhit (Judgment-debtor) 
Appellant, 


VETSUS 


Punchanun Chuckerbutty, (Decree-holder) 
Respondent. 


Baboo Poorno Chunder Shome for 
Appellant. 


Baboo Rash Beharee Ghose for Respondent. 


In taking out execution, a decree-holder is not bound 
to produce his original decree, or even a copy thereof. 

A privately executed endorsement on a decree, un- 
registered and unpreved, is no evidence of the transfer 
of the decree, 

Where adecree-holder, in taking out execution, is 
opposed by the judgment-debtor, and imputes fraud to 
the latter, the Court executing is bound to examine into 
the allegations. 


Glover, J.—In this case the decree-hold- 
er on taking out execution was opposed by 
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the judgment-debtor onethe ground that he 
(the decree-holder) had sold his decree to a 
third party from whom it had passed to the 
judgment-debtor’s son. The Court of first 
instance admitted the judgment-debtor’s ob- 
jection, and referred the decree-holder to a 
regular suit. The Judicial Commissioner, 
however, on appeal, held that an endorse- 
ment on the back of a decree was not a valid 
conveyance, and that, moreover, this endorse- 
ment was neither registered nor proved. He 
considered it a fraudulent attempt on the 
part of the judgment-debtor to evade pay- 
ment of the decree-holder’s claim. 


It is urged in special appeal (1), that as 
the original decree was not produced by the 
decree-holder no exezution could issue; and 
(2‘, that the endorsement was sufficient eyi- 
dence as to the transfer of the decree. 


Neither of these objections are of any 
weight. A decree-holder is not bound to 
produce the original decree. Indeed, it would 
never, under any circumstances, come into 
his hands, it being retained in the record of 
the suit in the Civil Court. Nor is he 
bound to produce even a copy of the decree. 
Section 212 of Act VIII of 1859 and Sec- 
tion 15 Act XXIII of 1861 lay down the 
procedure necessary, and make it quite suffi- 
cient for a decree-dolder to submit an appli- 
cation containing the number of the suit, 
names of parties, date of decree, “&c., and 
the Court, after comparing the applicatoin 
with the original decree, and finding it to 
correspond, passes under Section 215 of the 
Act the necessary order for execution. 


With regard to the second objection, it is 
quite clear that a mere privately execnted 
endorsement, unregistered and unproved, 
would be no evidence at all in favor of the 
transfer, and it was for the judgment-debtor, 
who alleged the fact, to give evidence in sup- 
port of it. As a matter of fact, no evidence 
was given, The judgment-debtor relied sim- 
ply and solely on the endorsement as it 
stood. 


With reference to the argument that this 
Was not a question coming under Section 11 
Act XXIII of 1861, and that the decree- 
holder was properly referred by the Princi- 
pal Sudder Ameen to a regular suit, we 
think that as the parties to the alleged sale 
are the parties now litigating, it was incum- 
bent on the Civil Court executing the 
decree to examine into the allegations of 
fraud propounded by the decree-holder, and 
that the Judicial Commissioner was quite 
right in goiug into them, 
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We sev no reason for interference in the 
present case, and dismiss this appeal with 
costs. 





The 11th July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Benamee mortgage—Foreclosure— 
Benameedars as trustees—Non- 
verification of plaint, 


Case No. 309 of 1867. ä 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Gya, 
dated the 10th August 1867. 


Roy Mohun Lall Mitter and another 
(Defendants) Appellants, 


versus 


Buhoo Soonduree Debia and others 
(Plaintifis) Respondents. 


Baboo Sreenath Doss for Appellants. 


Mr. J. W. B. Money and Baboo Otool 
Chunder Hookerjee for Respondents, 


A suit for possession after notice of foreclosure 
having been decreed in favor of the parties who appeared 
as mortgugees in the mortgage-deed, though it was con- 
tested that the ostensible plaintiffs were not really in- 
terested, an action was brought to recover the mesne 
profits of the land decreed in the above suit, While 
the case was under trial, L, whose guardian had brought 
the action, filed a petition, stating that he had nothing to 
do with the property, and that the real owner was C, 
who was in possession. A petition tothe same purport 
was filed by C, and the Court directed that his name 
should be entered as ajoint-plaintiff to the suit. 


YWeEup, that as the defendants were in no wise preju- 
diced by the disclosure made by Z and C, and had not 
been ignorant of the real party with whom they had 
been dealing ; and as the money claimed was justly due 
by them to the party who had foreclosed the mortgage 
and taken possession, and it was not denied that that 
person was C, the partics in whose name the suit was 
brought might be considered in the light of trustees for 
the person beneticially interested. s 


HELD too, that the suit could not be dismissed and 
justice denied, on the technical ground that C had failed 
to verify his plaint as required by law. 


Loch, J.—Tuis is a puit to recove® mesne 
profits. It appears that the property in 
question was mortgaged by the defendants ja 
the name of Mohesh Chunder and Gopeeuath ~ 
to the father of Bisto Chunder Chatterjeg. » 


F 
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A suit for possession after notice of fore- 
closure was brought against the defendants 
in the name of the parties who appeared as 
mortgagees in the mortgage deed, and a de- 
cree for possession was given in their favor. 
In that suit, it was hotly contended that the 
ostensible plaintiffs were not really inter- 
ested, and that the real mortgagee was the 
father of Bisto Chunder. This was denied 
by the plaintiffs, and the Court rejected the 
objection to the hearing of the suit. 


The present action is brought to recover 
the mesne profits of the land decreed in the 
suit referred to above. The Priacipal Sud- 
der Ameen gave a decree for the plaintiffs, 
but on appeal the case was remanded that 
tie Lower Court might take more reliable 
evidence than was then on the record. In 
the order of remand, dated 30th January 
1866, this Court remarked that “the juma- 
“ bundee papers on which alone the Lower 
“Court has proceeded in ascertaining the 
“ amount, are very incomplete and unsatis- 
“ factory, and wholly insufficient to enable 
“ the Court to say with any degree of cer- 
“tainty or accuracy for what sum the decree 
“ought to be given. Such papers are not 
“ sufficient to justify the decree, although 
“they might be possibly something of a 
“ øuide in making a local investigation. We 
“remand the case that an Ameen may be 
‘“‘deputed to ascertain the amount of 
& wasilat in the usual manner.” 


An Ameen was accordingly deputed to 
the spot, and the result of his enquiry was 
not satisfactory, as the ryots did not produce 
their receipts on the plea that they had been 
burnt when the village was burnt, and they 
professed themselves quite unable to state 
what they had paid, giving the invariable 
answer that the money paid by them was all 
entered in the putwaree’s accounts. The 
defendants do not appear to have done any 
thing to assist the Ameen, leaving him to 
flounder through his enquiry as he best 
could, though the burden was upon them to 
show what were the real assets of, and col- 
lections from, the estate. The Ameen, there- 
fore, was unable to submit to the Court any 
satisfactory fata on which a calculation of the 
real produce of the estate could be based. The 
Principal Sudder Ameen, therefore, consi- 
dered that no other course was left to him 
but to fall back on the jummabundee papers, 
which he observes fiad been put into the 
Collector’s office by the putwaree. 


While the case was before the Priucipal 
-Pudder Amcen under the order of remand, 


Beharee Lall, whqse, guardian Soonduree 
Debia had brought this action, filed a peti- 
tion in Court on 29th April 1867, stating 
that he had nothing to do with the property ; 
that the real owner .was Bisto Chunder 
Chatterjee ; that he was the party beneficially 
interested ; that the former litigation had 
been carried on at his expense and for his 
benefit ; that he was in possession ; and that 
he, the petitioner, now that he had come of 
age, had given an ikrarnamah to that effect 
to Bisto Chunder. A petition to the same 
purport was filed by Bisto Chunder, who 
filed the ikrarnamah, and on 4th May 1867 
the Principal Sudder Ameen directed that his 
name should be entered as a joint-plaintiff 
with the original plaintiffs to the suit. 
Two petitions of objection on the part of the 
defendants, dated respectively the 7th May 
and 10th July, were presented, but the Prin- 
cipal Sudder Ameen appears to have passed 
no orders upon them. 


The appeal before us may be divided into 
two heads— first, as regards the admission of 
Bisto Chunder as a co-plaintiff ; and second, 
as to the mode of determining the amount of 
mesne profits. These two heads embrace 
every thing that was argued before us. 


We think both the grounds taken by the 
appellants must be given against them. 
The moxtgage, for some reason best known 
to the parties, was drawn up in the names 
of Mohesh Chuuder and Gopeenath, for 
whom the defendants had professed to take 
the loan. It was necessary, therefore, that 
both the action for possession after fore- 
closure and the present suit should be 
brought in the names of the persons in 
whom the legal title was vested. For some 
reason best known to the parties, it appeared 
advisable in the course of this suit to drop 
the nom de guerre, and to disclose, the real 
mortgagee and plaintiff ; and accordingly pe- 
titions by Beharee Lall and Bisto Chunder 
were presented, acknowledging that the former 
was only ostensibly the mortgagee, he repre- 
senting his father Mohesh Chunder, and that 
the latter was the person beneficially interest- 
ed. It is urged that on such a disclosure being 
made, the suit should have been dismissed, 
for Bisto Chunder had not verified the 
plaint, which by law he was required to do, 
and the present statement was directly at 
variance with the statement made in the 
former case, in which the plaintiffs, who then 
represented Beharee Lall, had successfully 
contended that Mohesh and Gopeenath were 
the real mortgagees, 
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No doubt, the party beneficially interested | gre, data upon which the Court can come 
bas put himself into difficulty by the contrary | to a conclusion, and upon which it has based 
statements made by him in the two suits. | its decree, we think there are no grounds for 


As the mortgage-bond was in the name of. 
Mohesh Chunder and Gopeenath, the suits 
were, as is customary, brought in their names, 
and if would have’ been prudent for Bishto 
Chunder to have kept quiet and abstained 
from declaring himself till the present suit 
was determined, and we have now to con- 
sider whether, in consequence of his having 
made his disclosure, the suit should be dis- 
missed. It is clear that the . defendants are 
in no wise prejudiced by the disclosure. 
They cannot pretend that they were ignorant 
of the real party with whom they were 
dealing. The money claimed in this suit is 
justly due by them to the party who has 
foreclosed the mortgage and taken possession 
`of the property, and it is not denied that this 
person is Bisto Chunder. Itis true that he 
has not complied with the requisition of the 


.bit to verify the plaint, but there is no al- 


f sk which requires the party instituting a 


legation that the claim is false or unfounded, 
and it would be a denial of justice were the 
suit to be dismissed on the technical ground 
now taken by the pleaders for the appellants. 
The parties in whose names the suit was 
brought, may be considered in the light of 
trustees for the person beneficially interested. 
There is, no doubt, an evasion of the law by 
the party really interested in the suit, for he 
has failed to verify the plaint as required 
by the law, audit is open to question whether 
suits brought in such a form should not be 
dismissed as defeating the object of the law, 
which is to enable a Court to have before it, 
and to deal with the parties actually con- 
cerned in the matier brought before it for 
trial. In the present. case, however, there 
can be uo doubt that the defendants, appel- 
lants, have not been injured by the course 
taken by the respondents, and that they 
knew with whom they were dealing, and 
therefore I reject this ground of appeal. 


On the second objection taken to the judg- 
ment of the Lower Court, it appears to me 
that the estimate of mesne profits has been 
formed on the best evidence before the 
Court ;.and though in the remand order the 
High Court was not satisfied with the mode 
in which the accounts had been prepared, 
under the impression that otber and better 
evidence could be procured, yet as it is 
clear that nothing | better has been brought 
forward by the appellants who could kave 
proved the real assets: of the estate, and 
there is on the record sufficient, though mea- 


disturbing that judgment, and I dismiss the 
appenl with costs. 

Glover, J—I think on the whole that 
this appeal should be decided on its merits. 
I admit fally that the policy of the law is 
against secret trusts, and that partics, 
beneficially interested, should be made to 
disclose themselves. But in the present case 
no one has been deceived, nor has any in- 
jary been done to the defendant. Mesne pro- 
fits have been adjudged to be due from him ; 
and so far ashe is concerned, it matters 
nothing whether or not the name of the 
beneficial owner is joined to that of the legal 
owner as co-plaintiff. 

There would be undoubtedly a want of 
verification in the plaint as amended, the 
new co-plaintiff not having been called 
called upon to verify ; and in ordinary cases 
this would, I conceive, be a fatal objection 
to the alteration; but here, there is really 
no second verification required, for the facts 
are’ undisputed, and the only question for 
decision was the amount of mesno profits 
collected. That mesne profits were collected 
by the defendant, and that those mesne pro- 
fite were rightly payable to the party benefici- 
ally interested in the foreclosure decree, there 
is no doubt. In this country, where trans- 
actions are so commonly “‘ benamee,” it 
would, I think, be hard measure to visit 
a case like the present, where there is no 
suspicion of fraud, with dismissal. The 
defendant knew of the ‘ benamee” from the 
first ; indeed, he tried to prove it in the fore- 
closure suit but failed, and cannot, therefore, 
say that. he was or isin any way damaged 
by the fact that the ostensible mortgagees 
were not the real plaintiffs. In fact, he 
does not say so, but seeks fo escape the 
consequences of a claim, just in itself, on a 
technical objection, which has nothing to do 
with the merits of the case. 

This being so, I do not think that this 
defect in the judgment of the Principal 
Sudder Ameen, that is to say, his not 
adjudicatiug on the effect of the disclosure 
of the beneficial owner, is one which affects 
the merits of the case, and, therefore, under 
Section 850 Act VIII of 1859, the appeal 
on this point should be disallowed. 

As to the amount of mesne profits, if ap- 
pears to me that the Lower Courts order 
proceeded on sufficient evidence, and that 
no ground is shown for our isterference. ` 
__ I would dismiss tho appeal with costs. 

C 
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Tbe 19th July 1868. 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 
Application for certificate under 
Act MEVII. 1860—Evidencçe of 
members of the family—Account 


books—Separation in estate—Pre- 
Sumption. 


Case No. 147 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Tirhoot, dated the 
"28th February 1868. 


Jagun Kooer and others, Appellants, 
versus 


Rughoonundun Lall Sahoo and another, 
Respondents. 


Baboo Romesh Chunder Mitter for 
9 Appellants. 


Mr. R. T. Allan and Baboos Unnoda 
Pershad Banerjee, Kalee Mohun Dass, 
and Afohesh Chunder Chowdhry for 
Respondents. 


In a casein which an application was made by the 
widow and nother of decease: (other relatives oppesing) 
for a certificate under Act XXVII of 1860, on the alle- 
gation that he had been separate in food and in estate 
from the other members of the family, and the appli- 
cation contained allegations which requi-ed to be very 
clearly accounted for, it was held that the applicants 
should have been allowed an opportunity of adducing 
evidence. 


The evidence of members of the family would be the 
best evidence as to whether the parties were joint or 
separate; the account books would be simply corrobora- 
tive. , 


Separation in dwelling and food would give rise in 
Hindoo Law to a presumption of separation in estate, 


Kemp, /.—Tuis was an application for 
a certificate of administration under the 
provisions of Act XXVII of 1860, to the 
estate of Baboo Lall, The applicants were 
the , widow and the mother of the said 
Baboo Lall. The application was opposed 
by the heirs of Beharee Lall, the uterine 
brother of Keshoo Lall, the father of Baboo 
Lall. The application was made on: the 
allegation that Baboo Lall died in 1268 ; 
that he was:separate in food and in estate 
from the other members of the family; 
that the profits of the zemindary and of 
the mmuhajunee karbar ‘were credited in 
certain banking firms in Durbangah and 
Mozuffurpore in the’ following proportions, 


,uamely,—four annas in the name of Baboo 


Lall, four annas in the name of the object- 


ors, and eight aunagiu the name of Lalljee 
and others ; and that each party drew out 
sums ag occasions required in proportion to 
the shares above stated. It is admitted that 
the share of Lalljee is separate. 


The question raised in this case was 
whether Baboo Lall was separate in estate 
or joint. i 


The Judge, without enforcing all the pro- 
cesses for the attendance of the witnesses 
authorized by the law, appears to have tried 
the case on the suggestion of the objeetors 
that it might be probahly disposed of with- 
out tnking evidence. The Judge, after hear- 
ing the argument of the pleaders, has held 
that the applicants are not entitled to obtain 
a certificate, inasmuch as he was not satis- 
fied that Baboo Lall was separate as alleged. 
In special appeal, itis contended that the 
Judge is wrong in disposing of the case with- 
ont taking any evidence at all, and that the 
inference and presumptions of law drawn by 
the Judge are wrong. 


We are of opinion that this case must 
be remanded. ‘There are certain allegations 
in the petition applying for a certificate, 
which, in our opinion, would require to be 
very clearly accounted for before the certi- 
ficate ought to be granted. 


In the first place it is alleged that Baboo 
Lall separated in estate in 1264, when he was 
admittedly a minor. There is nothing to 
show that his natural guardian, his mother, 
obtained a separation on his behalf. There 
ig also admission that Baboo Dalì arrived at 
majority in 1268, and that he died very 
shortly after. There is also the fact that no 
application fora certificate was made until 
seven years had expired after the death of 
Baboo Lall, and it has not been shown 
who was in possession of Baboo Lall’s estate 
during those seven years; aud the two 
applicants fora certificate, who represent 
the interest of Baboo Lall’s estate, inform 
the Court that they were away on-a pilgrim- 
age during that period. All these are 
points which require to be cleared up. It 
may be that the applicants for a certificate, 
if they were permitted to adduce evidence, 
would be able to do so, and the case must be 
remanded to give them an opportunity of do- 
ing 80. 


The Judge must enforce the attendance 
of the witnesses and exhaust every process 
of law to ensure their attendance. 
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There are certain presymptions of law in 
the Judge’s decision which require remark. 
In the first place, the Judge says that the 
account books of the firm would be the very 
best evidence to prove the separation, and 
that the evidence of co-partners in the firm 
would be but secondary evidence. We 
would observe that the account books of 
the firm would be simply corroborative evi- 
dence, and the evidence of the members of 
the family as to whether the parties were 
joint or separate, would be the best evi- 
dence. 


The Judge is also wrong in saying that 
no presumption whatever arises of a separa- 
tion, from the fact of an admitted separa- 
tion in dwelling and food. We would 
observe that, such separation, though nol 
conclusive evidence of a separation in estate, 
would give rise in Hindoo Law to a presump- 
tion of separation in estate. 


The case is remanded for re-trial with re- 
ference to the above remarks. 





The 11th July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, nnd the Hon'ble. Dwarkanath 
Mitter, Judge. ° 


Attachments under Section 236 Act 
VIII. 1859 — Money payable to 
‘sirdars as wages of coolies. 


Reference.to the High Court by the Deputy 
Commissioner, exercising the powers of 
a Judge of the Small Cause Court, of 
Darjeeling, dated the 26th June 1868. 


Sujjeewan, Plaintiff, 
versus 


Gopal and another, Defendants. 


Money payable to sirdars as the wages of coolies 
over whom they are sirdars, does not constitute a debt 
to the sirdars but debts to the coolies themselves, 
even where a sirdar ig entitled by custom or contract 
to have the wages of coolies paid to him, in order that 
he may deduct the amounts due to him by the coolies 
for food supplied. Money payable as above is, there- 
. fore, not attachable under Section 236 Act VIII of 1859, 
in execution of a decree against the sirdar, 


Case.—FINDING upon a question of fact 
called for in the orders of the High Court, 
dated the 18th April 1868, on a reference 
made by this Court in this case. 

The order of the High Court is con- 
tained in the following words :— 


the bazaar section of the 


“Tp by virtue of contract or of a custom 
“upon the basis of which the coolies were 
“hired, the sirdar is entitled to have the 
“ wages of the coolies paid to him, so that 
“he may deduct the amounts due to him 
‘from the respective coolies for food, &c., 
“supplied by him to them, and the coolies 
“sre not entitled to receive the money 
« direct from the Government officers, the 
‘‘ money so payable would be money pay- 
“ able to the sirdars, and the Government 
“ officers would not be justified in paying 
‘Cit direct to the coolies. This is a ques- 
“ tion of fact, and before we can give any 
t definite opinion upon the law, we must 
“have a definite finding upon the fact.” 


On receipt of a copy of the proceedings 
of the Court containing the above order, 
Major Perkins, R. E., the Government offi- 
cer, who held certain monies alleged to be 
due to the sirdars (debtor), and who, for 
reasons which formed the basis of the re- 
ference to the High Court, declined to pay 
these monies into Court, was called upon 
to declare the custom which obtained in his 
department in reference to the payment of 
monies due to coolies. 

* * a * # * # 

As Major Perkins’s reply might not be 
held conclusive, he was requested to furnish 
a nominal roll of cooliess serving under 
Gopaul sirdar on or just previous to the 
order: of this Court attaching money due to 
the said Gopaul, with a view of their being 
examined. 


Major Perkins, on the 5th June (instant), 
stated that an endeavour was being mado 
to get the names of the coolies concerned, 
adding, “ The practice explained in para. 4 
“ of this office letter No. 149, dated 20th May 
“ 1868, has not been universal throughout 
“the division, and had not been adopted 
« with reference to the coolies working on 
Hill Cart 
cs Road,” 


Nine of the coolies of Buddul Singh, one 
of the debtors of Sujjewan, pltintiff, were, 
on this Court’s orders, produced, and their 
statements were recorded. They—one and 
all—admitted that the claim of Sujjewan was 
a fair one, and that the Court was at liberty 
to satisfy the said claint from the sum to be 
realized on their account from Major 
Perkins. One of their nuber who was 
examined at length, deposed-as follows :— 


sis available for reference. 
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Indroban: “ Iam the cooly of Buddul 
“Singh. Ihave been four months his cooly. 
“ I take my pay from the sirdar. We do 
*‘ not get our food from the moodee direct. 
“The sirdar gets it from the moodee, 
“and deducts it from our pay. This is 
“the custom. The sirdar used to get our 
“food ftom Sujjewan moodee. This is 
“ Sujjewan moodee. There were 26 or 25 
“ coolies with Buddul Singh. We bave left 
tt Major Perkins’s service. It is three months 
“ since we left. We are now with Mr. 
“ Mann. Our pay was decreed. We have 
“not got our pay. We have therefore left 
“ Major Perkins’s service.” 


Major Perkins has left the district, and 
the nominal roll called for has not been 
submitted, 

Finding. 


I find that by virtue of custom, a sirdar 
of coolies in this district is entitled to have 
the wages of coolies paid to him, so that he 
may deduct the amounts due to him from 
the respective coolies for food, &c., supplied 
by him to them. I have arrived at this con- 
clusion from the statements of nine of the 
coolies of one of the debtors (Buddul Singh), 
in the case of Sujjewan, plaintiff, versus 
Gopal and Buddul Singh, and the letter on 
the subject received from the objector, Major 
Perkins. The coolies, who in the present 
instance are parties principally concerned, 
freely admitted this custom. 


Major Perkins contended that in his de- 
partment at least this custom did not pre- 
vail, The following admission on his part, 
however, goes far in my opinion to prove 
that he is mistaken :— 


“ I acknowledge no agreement, either ex- 
tt pressed or implied, that the actual wages of 
“ the cooly shall be paid into the sirdar’s 
“hands. But I admit that the custom is 
“ sọ to pay, and that the coolies appear to 
“ have some private understanding with 
““the sirdars which disinclines them to re- 
“ ceive direct payments.” 

The question isnot what Major Perkins 
acknowledges as binding ov himself, but 
what the custom of the district is. 


Major Perkins in a further portion of 
lis letter states—“ Native employees of my 
“ own are kept ov,-who prepare, also daily, 
“a nominal roll of cach gang. At the end 
“ of the month, this nominal roll shows the 
“ umber of dgys worked by each man, aud 
On pay-days 
“(twice a month) the whole gangs are 
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“ mustered at the Say office with their sir- 
“ dars at the heads of their gangs. The 
“due of each gang in presence of the gang 
“is handed to the sirdar.” 


I believe that the nominal rolls, when 
kept at all, are kept as a check on the sir- 
dars, quite as much in regard to the Govern- 
ment accounts as with a view of ensuring 
the payment of his due to each cooly. 
Further, the fact that the money is paid 
through the sirdar, shows that there are 
other accounts to setfle besides the claim of 
the coolies on Government. It is reasonable 
to suppose that these other accounts con- 
sist of the claims of the sirdars on the 
coolies. 


Rylings. 


The circumstance that the sirdar is ex- 
pected to settle with the men before each 
gang breaks off, does not in the least affect 
the point in issue. This supposition is more 
than confirmed by the belief which Major 
Perkins himself expresses that the reason 
of the coolie declining a direct payment 
is that he arrives from Nepal without cre- - 
dit and with but little, if any, knowledge 
of Hindoostani, and that he is then glad of 
the assistance of a sirdar who probably puts 
him under advances. The mere fact that 
this custom, for custom it assuredly is, 
is not recognised by the employee, appears 
irrelevant. 


The judgment of the High Court was deli- 


vered as follows :— 


Peacock, C. J— We are of opinion that the 
attachment cannot be maintained. It is “of 
“all monies which are or may become payable 
“í to the debtors, whether on their own person- 
 alaccount or on account of coolies over whom 
“ they are sirdars.” Monies payable to the 
sirdars on account of the coolies could not 
be attached. Nothing more could be attach- 
ed than the money payable to the sirdars 
on their own personal account. The find- 
ingis that, by virtue of custom, a sirdar 
of coolies is entitled to have the wages of 
coolies paid to him so that he may deduct 
the amounts due to him by the respective 
eoolies for food supplied by him to them. 
There ‘is no finding that Major Perkins 
hired the coolies upon the basis of that 
custom ; but putting that fact out of the 
question, itis clear that, according to the 
custom, the contract is not made with a sir- 
dar to pay him s9 muċha month or fort- 
night, as the case may be, for providing so 
many coolies, but that the contract is for 
wages to the coolies themselves, which are 
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payable to the sirdar ih order that he may ! the coolie Indroban, which is forwarded with 


deduct what is due by the coolies to him. 
Even if the contract had been entered into 
upon the basis of the custom found, the 
wages of the coolies did not constitute a 
debt to the sirdars, but debts to the coolies 
themselves, which fora certain purpose might 
be paid into the hands of the sirdar. 


From the statement of Major Perkins, to 
which reference is made by the Judge of the 
Small Cause Court, it appears that the wages 
are not paid into the hands of the sirdars 
in the absence of the coolies, but that the 
gangs are mustered with their sirdars at 
their heads, and fhat the amount due in re- 
spect of each gang is handed over to the 
sirdar; the object no doubt being that the 
sirdar, after retaining what might be due to 
him from each of the coolies, should pay 
over the remainder of the wages to each 
cooly, 


Looking at the custom as found, and re- 


 jecting the statement of Major Perkins, 


which is not legally in evidence, we are of 
opinion that under the circumstances Major 
Perkins was not indebted to the sirdars, 
and therefore that- the wages were not at- 
tachable under Section 286. The money 
was, however, attached under Section 237. 
The finding does not bring the case within 
that Section. We can only answer’ questions 
of law which are referred to us upon facts 
distinctly found, and there is no finding that 
Major Perkins had any monies in his hands. 
Even if the fact had been found that Major 
Perkins had been supplied by the Govern- 
ment with money for the purpose of paying 
the expenses of public works entrusted to 
his charge, such money would not, in our 
Gpinion, fall within the word “deposit” 
within the meaning of Section 237. 


If it could be shewn that any one or more 
of the coolies was or were indebted to the 
sirdars for supplies furnished to them by 
the sirdars, the amount due from each 
coolie to the sirdar, and for which he had 
alien on such cooly’s wages, might be at- 
tached. But the amounts so due from all 
the coolies constituting the gang could not 
be attached in the general way attempted 
by the attachment actually issued. It would 
be very mischievous and would probably 
stop the supply of Jabor for public works, 
ifthe whole of the wages of the coolies 
could be attached in the manner proposed 
in satisfaction of a decree agniust their sir- 
dar. ‘This is borne out by the statement of 


the finding. He says :—‘We have left Major 
“ Perkins’s service. It is three months since. 
‘We are now with Mr. Mann. Our pay 
“was decreed. We have not got our pay. 
We have therefore left Major Perkins’s 
“service.” By the words “our pay was 
decreed,” we understand him to refer to the 
attachment of the coolies’ pay under the 
decree against Buddul Singh. 


In cases like the present, distinct ques- 
tions of law should, be propounded. 
t 





The a July 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Sale of mortgaged property in exe- 
cution—Right of purchase. 


Case No. 327 of 1868. 


Special, Appeal from a decision passed by 
the Judge of Rungpore, dated the 2nd 
December 1867, affirming a decision 
passed by the Officiating Principal Sud- 
der Ameen of that District, dated the 
38rd June 1867. 


Brojo Kishoree Dossia (Defendant) Appellant, 
VETSUS 


Mahomed Suleem (Plaintiff) Respondent. 
Baboo Issur Chunder Chuckerbutty for 
Appellant. 


Baboos Romesh Chunder Mitter and Kishen 
Dyal Roy for Respondent. 

Where the rights and interests of a mortgagor were 
sold in execution of a decree declaring the mortga cil 
property liable for the mortgaged debt, it was held 
that a putneedar, who had obtained a pottah from the 
mortgagor subsequent to the mortgage and in violation 
of its conditions, had no right or title to hold possession 
against the purchaser. 


The purchaser in such a case buys the rights and 
interests of the judgment-debtor as they stood at tho 
time of the hypothecation, aud not as they stood at 
the time of the sale. 


Jackson, J.—TuIs was a suit brought by 
a purchaser of the rights and interests of a 
mortgagor at a sale in execution of a decree 
which declared the mortgaged property 
liable for the mortgage debt, and to oust the 
defendant, a putneedar, who had obtained a 
putnee pottah from the mortgager subsequent 
to the mortgage, and in violation of the 
conditions contained in the mortgqge deed 
forbidding alienation of any sort. 


The Lower Appellate Copart has decreed 
the claim. I am of opinion that that Court 
was right in law. The purchaser dn noy ` 
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under these circumstances purchase only 
the rights and ‘interests of the mortgagor 
subject to all alienations made by him sub- 
sequent to the mortgage. The case is exact- 
ly in point with the case reported at page 
67 Sutherland’s Weekly Reporter, Volume 
VII, and is not, I think, opposed, as it has 
been arguéd it is, to that reported at page 292, 
Weekly Reporter, Volume VIII, inasmuch 
as there is nothing in that decision to show 
that the decree in execution of which the 
sale took place was more than a money- 
decree. Itiss id that at the time of the 
sale, notice of the putnee was given, and 
that the decree-holder did, not object. There 
is nothing to show that he assented to the 
sale being subject to the putnee; and the 
mere notice, which was given, was simply to 
put purchasers on their guard, and to inti- 
mate to them that a putnee title was set up 
in the property. It can have, I think, no 
effect on our decision determining whether 
the putneedar has any right or title to 
hold. possession of his putnee against the 
purchaser, 


I would dismiss the appeal with costs. 


. Kemp, J.—I concur, It appears to me 
that the plaintif (special respondent), the 
purchaser, bought the rights and interests 
of the judyment-debtor as they stood at the 
time of the hypothecation, aud not as they 
_ stood at the time of the sale. ‘The special 
” appeal is dismissed with costs. 


The 13th July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Zemindars’ personal debts—Liability 
of estate—Responsibility of suc- 
cessor. 


Case No. 8396 of 1867. 


Special Appeal from a decision passed 
by the Judicial Commissioner of Chota 
Nagpore, dated the 20th September 1867, 
reversing a decision passed by the Prin- 
cipal Sudder Ameen of that District, 
dated the 26th March 1867. 


Nimaye Churn Sein (Plaintiff) 


Appellant, 
VETSUS 
Ram Monee Beebee and others (Defendants) 
Respondents. 
Baboos Kalee Kishen Sein and Gopeenath 
"Nw e Banerjee for Appellant. 
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Baboo Ashootosh Chatterjee for Respond- 
ents. 


A decree for possession of certain Jand with wasilat 
obtained by a zemindar of an estate, as such, cannot be 
pledged by him as security fora personal debt, nor 
for such a debt can the estate be made liable or his 
successor be beld responsible, 


Glover, J.—SPECIAL appellant (plaintiff 
in the Courts below) lent money on a bond to 
Digambur Singh, and, not being paid, obtain- 
ed a decree against his debtor on the 20th of 
September 1865. 


Digambur Singh had, on the 10th of 
February 1862, as zemiudar of Mukoondpore, 
obtained a decree for possession of certain 
land with wasilat against Kasheenath as 
zemindar of Jyepore, and had pledged it for 
the debt due to the plaintiff. 


Mussamut Ram Monee Beebee, the sub- 
stantial defendant in this suit, had in the 
meantime brought a suit against Digambur 
to recover the zemindaree of Mukoondpore 
on the ground of inheritance, and got a 
decree for possession in June 1865, and had 
her name substituted as zemindar in the ori- 
ginal decree obtained by Digambur against 
the zemindar of Jyepore. 


In execution of his decree, the plaintiff 
(special appellant) attached the decree of 
1862 obtained by Digambur. Mussamut 
Ram Monee opposed the sale on the ground 
that the land covered by the decree belonged 
to the Mukoondpore zemindaree, and could 
not be alienated as the personal property of 
the judgment-debtor. Her objection was al- 
lowed, and the land released. 


The present suit was brought to set 
aside this order, and to declare the land liable 
for the decree against Digambur, 


The first Court held Mussamut Ram 
Monee liable for the plaintiff’s claim. 


But the Judicial Commissioner reversed 
that order, considering that the decree ob- 
tained by Digambur against the zemindar 
of Jyepore was not a persoual one, but ona 
belonging to the estate ; and that as Digam- 
bur had lost the estate, he had no longer any 
interest in the decree. 


The decision of the Judicial Commis- 
sioner appears to us quite right. The de- 
cree obtained by the special appellant was 
a personal one, and could be enforced only 
against property, which, at the time of exe- 
cution, belonged to the judgment-debtor. 
The decree of Digambur against Kashee- 
nath was not personal, but was obtained by 


| Digambur as zemindar of Mukoondpore,—a 
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t position from which he was ejected by 
Mussamut Ram Monee’s proving her supe- 
rior title. The land covered by this decree 
belonged to. the zemindaree, and came to 
Mussamut Ram Monee as zemindar, and 
the decree itself. passed into the latter’s 
hands, and her name was substituted in place 
of Digambui’s. When Digambur pledged 
the decrees of 1862 to the special appel- 
lant as security for the bond-debt, he in fact 
pledged what he had no title to, and as 
the debt for which it was pledged was one 
personal to Digambur, the estinte could not 
be made liable, nor could the zemindar of 
Tukoondpore be held responsible, 


4 It is contended that as Mussamut Ram 
` Monee took Digambur’s place as zemindar, 
‘she was bound to pay off liabilities contract- 
ed by him whilst in that position ; but this is 
an error. Mussamut Ram Monee was in no 
sense & substitute for Digambur, , but a 
person claiming adversa interests which she 
succeeded in establishing. 


It is- quite clear to us that the decree of 
1862 was nota personal decree in favor of 
Digambur, and could not, therefore, be at- 
tached as Digambur’s personal property. 


The special appeal ia dismissed with 
costs. í 





The 14th July 1868. 
Present ; 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 
Custom. 
Case No. 2210 of 1867. 

Special Appeal from u decision passed by 
the 2nd Principal Sudder Ameen of 
Hooghly, dated the 24th June 1867, re- 
versing a decision passed by the Moonsi 
of Serampore; dated the 28th March 
1866. 


Hareehur Moockerjee (Plaintiff) Appellant, 
VET SUS 
Judoonath Ghose (Defendant) Respondent. 
Baboos Kishen Sucea Mookerjee and 
Umbika Churn Banerjee for Appellant. 
Baboo Khetur Nath Bose for Respondent. 


. A question of custom is a question of fact on which 
the Lower Court alone can pass a decision, and on which 
the High Court cannot interfere. 

Jackson, J.—Tuis was a suit to eject the 
defendant, the purchaser of a tenure on the 
plaintifs estate, on the ground that the 
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tenure was not transferable. It was first 
alleged that the trausfer had been acknow- 
ledged by the former proprietor, but this has 
not been proved. Then it was said that the 
tenure wags a movwrosee tenure, andso far 
transferable : but this was not proved. The 
last question remaiued, viz., whether, under 
the customs of the country, a tenure of the de- 
scription of which this tenure was, was trans- 
ferable or not. The Principal Sudder Ameen 
has found that tenures of this description, 
upon which certain improvements had been 
made either by the ryot or at his expense, 
were transferable, and holding this, has dis- 
missed the plaintiff’s suit. Against this 
decision, the pleader for the special appellant 
has endeavoured to argue that the finding is 
contrary to law, and that it is not supported 
by any former finding of the Courts. Bat 
it appears to us that the question of custom 
is a question of fact on which the Lower 
Court alone can pass a decision, and on which 
we cannot interfere. No ground is taken be- 
fore us that the decision has been arrived at 
in any way illegally. It would appear that 
some of the evidence for the appellant support- 
ed the decision of the Lower Court. Whether 
therefore that decision is rightor wrong, we 
cannot interfere with it, We give no opinion 
upon that point. The Principal Sudder 
Ameen having decided that question of fact, 
his decision must stand, and we dismiss this 
special appeal with costs. 


+ 


The 14th January 1868. 
Present : 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 
Ameen—Proceeding without juris- 
diction. 


Case No. 3425 of I867 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 3rd 
June 1867, reversing a decision passed 
by the Collector of that District, dated 
the 28th November 1866, 

Nidhoo Sircar and another (Plaintiffs) 
Appellants, 


VErSUS 


Mr. Clement John Phillippe (third™ Party) 
Respondent. 


Baboos Greeja Sunkur Mojoomdar and. 
Evopnath Banerjee for Appellants. g` 
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Baboo Issur Chuuder Chucherbutty 
for Respondent. 

The proceeding of 2 Court Amcen in a sub-division 
where he has no jurisdiction, cannot be a legal pro- 
ceeding or legal evidence. 

Bayley, J.—Wes dismiss this special ap- 
peal with costs. The Lower Appellate 
Court has held that the jummabundee made 
by a Covtrt Ameen of Zillah Pubna in a suit 
under Section 10 Act VI of 1862, B. O., 
is not legal evidence in this suit, inasmuch 
as the lands were in Serajgunge, and the 
Ameen had no jurisdiction out of Pubna. 


The pleader for the special appellant urges 
that the case in Volume VII, Weekly Re- 
porter, page 170, relied upon by the Lower 
Appellate Court, does not apply to this case, 
and that ¿hat case referred only to suits un- 
der Section 20; whereas this case should 
properly come under the provisions of Sec- 
tion 19, under which the Deputy Collector 
would have authority to proceed with the 
suit, 


I am, however, of opinion that as it is 
clear that the Court Ameen of Pubna would 
have no jurisdiction in another sub-division, 
viz., that of Serajgunge, (he being simply 
Court Ameen of the one locality, and not of 
the other,) his proceeding cannot be con- 
sidered as made with jurisdiction, and cannot, 
therefore, be a legal proceeding or legal 
evidence in a suit, 

In this view, I would dismiss this special 
appeal with costs. : 

Macpherson, J.—I concur. 


The 8th June 1868. 
Present : 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Sale in execution—Setting aside of 
decree on review—Writ of elegit— 
Writ of fieri facias. 


Case No. 3802 of 1867. 

Special Appeal from a decision passed 
by’ the Additional Judge of Chittagong, 
dated the 14th September 1867, affirming 
a decision passed by the Moonsiff of that 
District, dated the 2nd March 1867. 


Jan Ali (Defendant) Appellant, 
J VETSUS 


Jan Ali Chowdhry (Plaintif) Respondent. 


Mr, C. Gregory and Baboo Rajendronath 
W ° 


Bose for Appellant, 
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Mr. R. E. Twidale for Respondent. 


A bond fide sale under a decree is biading, notwith- 
standing the decree may be set aside upon review. 

Of the two kinds of execution in England, viz., a writ 
of eleg anda writ of fieri facias, when property is 
delivered under the former to an executor, in order that 
he may satisfy his judgment by collecting the rents of 
the estate, the reversal of the judgment puts an end to 
the plaintiff's title; but in case of a fieri facias the sale 
by the sheriff to a bond fide purchaser under a decree is 
not affected by the reversal of the decree. 


Peacock, C. J.—TuHE decision of the 
Revenue Court has been set aside by the 
Revenue Court itself. Itis contended on 
the part of the plaintiff that, as that decree 
has been set aside, there is no foundation 
for the sale to the auction-purchaser, and 
consequently that he, the plaintiff, against 
whom the decree was originally passed, is 
entitled to recover the lands sold under 
that decres. 


It has been held * that a sale under a de- 
cree to a bona fide pur- 
chaser is valid, notwith- 
standing that decree may 

- be reversed upon appeal, 

and it seems to follow that a bond fide sale, 

under a decree set aside upon review, is 
equally binding. The authorities cited by 

Mr. Justice Norman fully bear out the opi- 

nion which he expressed in that cage, 

There were two kinds of execution in 
England : one a writ of elegit under which 
property» was delivered to the executor in 
order that he might satisfy his judgment 
by collecting the rents of the estate; 
and the other a writ of fieri facias under 
which the Sheriff was directed to levy 
the amount by seizure and sale of the de- 
fendant’s goods and chattels. In the case 
of a sale under a writ of feri facias, it was 
held by the Court of Common Pleas, and 
affirmed in error by the Court of King’s 
Bench after several arguments, that the sale 
to a bond fide purchaser under a decree was 
not affected by a subsequent reversal of the 
decree. But the delivery to the judgment- 
creditor under an elegit is different, and it 
was held that the reversal of the judgment 
put an end to the plaintiff’s title under the 
elegit. There is a good ground for the 
distinction, and as it is important to advert 
to the distinction, we thinkit right to refer 
to the reasons which were given by the 
Courts in each of the two cases. 


` 
One of these cases is Matthew Manning’s 
case, 4 Cokes Reports, page 96. It was 
resolved in that case that the sale by the 
Sheriff by force of the fieri facias should 
stand, although the judgment was afterwards 


* See VII Weekly 
Reporter, Civil Rul- 
ings, page 312. ` 
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reversed, and that the plaintiff in the writ 
of error should be merely restored to the 
value. for the Sheriff who made the sale 
hae swful authority to sell, and by the sale 
tk rendes had an absolute property in the 
< dttel purchased ; and although the judg- 

ént, which was the warrant of the fferi 

acias, was afterwards reversed, yet the sale 
fwhich was a collateral act done by the Sheriff 
by force of the feri facias should not be 
avoided; for the judgment. was that the 
plaintiff should recover his debt, and the 
fieri facias was to levy it of the defendant’s 
goods and chattels, by force of which the 
Sheriff sold the chattel, as he well might, 
and the vendee paid money to the value 
of it. 

It was remarked that if the sale of the 
chattel should be avoided, the vendee would 
. lose his chattel, and his money too, and 

thereupon great inconvenience would follow ; 
that none would buy of the Sheriff goods 
or chattels in such cases, and so execution 
of judgments (which is the life of the law 
in such case) would not be done. 

The other case to which reference is made 
by Mr, Justice Norman is that of Goodyere 
versus Ince, Coke’s Reports of the times 
of James Ist, page 246. The Court there 
held that “ there was a difference between 
* the sale and delivery upon an elegit to the 
“ party himself and n sale to œ stranger 
“upon a fer facias ; for the fieri facias 
“gives authority to the Sheriff to sell and 
“ to bring the money into Court ; wherefore 
‘when he sells a term to a stranger 
“although the execution be reversed, yet 
“he shall not by virtue thereof be re- 
“stored to tbe term, but to the monies, 
“because he comes duly thereto by act in 
“Jaw, But the sale and delivery of the 
“Jease to the party himself upon an elegit 
“ig nosale by force of the writ, which 
being reversed, the party shall be restored 
“ to the term itself” 


We think that the distinction is founded 
„upon reason and good sense, ard that our 
‘decision must be in accordance with these 
authorities, 

It is, therefore, necessary to decide 
whether the purchaser under the execution 
was a bond fide purchaser, or whether as 
alleged in the plaint, he was in collusion 
with the Jander, the plaintiff, in the Revenue 
guib. , 

The Court of “Ast instance considered 
that asthe decree had been get aside, the 
plaintiff was entitled to succeed in this suit, 
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whether thore was frand between the ijara- 
dar and the purchaser under the decree or 
not, and he did not raise or try any issue as 
to whether there was any collusion or fraud. 
The Judge did try that question, but he 
tried it upon the evidence as it stood in tho 
Lower Court, and neither of the parties 
therefore had an opportunity of adlliog wit- 
nesses upon thas issue. 

The main points upon whieh the Jade 
has found that there was fraud between the 
ijaradar and the auction-purchaser are, Arsi, 
that enmity existed between the purchaser 
and the plaintiff; secondly, that Bhyruh 
Chunder, the naib of the ijaradar, was present 
at the sale; thirdly, the inadequacy of ihe 
price realized; and fourth/y, the ignorayee 
in which the plaintiff was kept of the intend- 
ed sale. I by uo meaus intend to say that 
the Judge arrived at an erroneous conclusion 
of fact, but I think there was notin strict- 
ness any legal evidence to warrant it. 

The case ought to be remanded, in order 
that the question of fraud and collusion 
between the auction-purchaser and the 
plaintiff in the decree may be tried. The 
case should go to tho Judge-in order that he 
may send it to the Moonsif under Section 
354 of Act VIIL of 1859, to try whether 
such fraud or collusion existed, and to return 
his finding, together with the evidence, to 
the Judge for final decision. Wither party 
should be at liber ty to adduce any evidence 
he may think fit upon the trial of that issue, 
and we think that the Moonsiff ought to be 
directed to summon all the parties to this 
suit, that is to say, the ijaradar, his naib, and 
the nuction-purchuser ; and as it is suggested 
that there was collusion between the plaintif 
and the ijaradar, we think the plaintiff 
should also be examined. 

Tt does not appear what was done with 
the purchase-money paid by the auction- 
purchaser; whether any, and if any, what 
portion of it was paid out to the plaintiff in 
the rent-suit, or to the plaintiff, tho defend- 
ant in that suit, and whether the auction- 
purchaser has ever obtained possession of 
what he purchased or taken any, and avhat, 
steps for that purchase, or whether the 
plaintiff in this suit, or the ijatadar, or the 
aunction-purchaser has been in possession 
since the auction-purchuse. We think these 
points must be enquired into by the Moonsiff, 
when the case goes back to him om remand 
from the Judge, as they havea material 
bearing upon the questton of fraud. 

The costa of this appeal will abide the. 
result of the ultimate decision in the case. 

A 
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The 23rd June 1868, j under Section 58 Act X får a revival ‘of tla suit shew- 
ing good aud sufficient cause for their non-appearance 
Present: ani that there has been a failure of justice, the success- 


4 is competent to alter or rescind his predecessor’s 
’ | decree according to the justice of the case. 
Tho Hon’ble F. B. Kemp and E. Jackson, Š J 


Judges. Kemp, J.—Turse two appeals were 


Bjectment—Section 23 Clause 5 heard together, and one decision will govern 
and, Section 78 Act X%. 1859—Hx-| both appeals. In No. 232, one of the defend- 
parte decree by Collector—Revival | ants below is appellant; in No. 340, the { 


of suit by successor—Section 58 Act | plaintiff is appellant. 
a. 1859. 


Case No. 232 of 1867 under Act X of 1859. | a ae oe 


The plaintiff sued the defendants for direct 
or khas possession of the farm for which the 
Aa ae ea of Howrah, dated defendants had paid a bonus of 12,000 Ru- 
5 ay ° pees, under Clause 5 Section XXIII Act 

. Rughoo Mohinee Dossee (Ono of the |X of 1859. 


Defendants) Appellant, In the plaint it is stated that the contract 
between the lessor and lessees was that on 
' default in payment of the' farming rent as 
per histobunbee a suit was to be instituted 
anda decrea obtained for the arrears, in 
i execution of which decree, the lease wag 
| to be forfeited and the plaintiff, the lessor, 
entitled to enter upon kas possession of 
Mr. R. T. Allan for Respondents. the leased properties, unless the amount due 


were paid within fifteen days. It is further 
Case No. 340 of 1867 under Act X of 1859. j alleged that the defondants, the lessees, 


Regular Appeal from a decision passed by defaulted on various occasions ; that tle 
the Collector of Howrah, dated the 26th plaintiff sued and obtained decrees for the 


~ 





Regular Appeal from a decision passed by | 








BEVSUS 


Kasheenath Roy Chowdhbry and others 
: (Plaintiffs) Jtespondents. 


Baboos Onoocool Chunder Mookerjee nud 
Bhowanee Churn Dutt for Appellant. 


Ee mm am 


Á 1867 rent due; that as the defendants have failed 
sf i ` to pay in the rent due within fifteen days 


i Kasheenath Roy Chowdhry and others oe date of the execution of the decree, 
) (Plaintiffs) Appellants, | they have violated the terms of their lease, 


i and are liable to be ejected. 
VETSUS ee een : : i 
| The suit in the first instance was dis- 
Shabitres Soonduree Dossee and others , missed on default under Section 64 Act 


- (Defendants) Respondents. : X of 1859, the plaintiff having failed to 
i appear in person on the day appointed by 
Mr. R. T. Allan for Appellants. the Collector, 


Baboos Onoohool Chunder Mookerjee and The plaintiffs then applied under Section 
Bhowanee Churn Dutt for Respondents. | 58 Act X of 1859, for a revival of their 


ee suit, which application was successful. 
Plaintiff sued defendant under Clause 5 Section 28 Act | 
X of 1859 for direct or khas possession of a farm ffor: The Deputy Collector of Howrah, Mr. 


which the latter had paid a donus) stating, that the } i 
contract between them was that on defanlt in payment Whinfield, D May 1867, gave the 


of the farming rent as per kistoðundee a suit was to be | plaintif a decree against the defendant 
reaime jor fac peer and T o : thie ae Rughoo Mohinee, appellant in No. 232; 
the lease was to be foricited, and Che plaint1il, the lessor. eee 
entitled to enter upon khas possession, unless the amount who had ap Paa ed, as also ex parie against 
were paid within fifteen days. It was further urged | the defendanis'who had not appeared. By 
chat detentaaia Mie lessees, me eee pan this decree, the plaintiff was declared entitled 
iff had obtained decrees, an at defendants having : z 
failed to pay within fifteen days, had violated the to eject the defendants, the leszees, and to 
lease, and were liable to be ejected. Ta that the | take direct possession of the properties com- 
terms of the contract were in strict accordance with the | prised in the lease. eae 
provisions of Section 78 Act X, and that plaintiff ought P 
to have brought his suit pide that Secon and obtained Subsequently, the defendants against 
a decree for ejactment. From the date of such decree g 
specifyi® the amount of arrear, the Jessors would have whom an eg pare decree had been passed, 


15 days for payment. applied under the provisions of Section 58 
Pas Where defendants, against whom an ex-parve decree of Act Xof 1859 for a revival of the suit, 
\ has been passed by a Collector, apply to his successor | on the ground- that no summons had been 
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served on them, and that there had been a 
failure of justice, owing to a misconstruc- 
tion of the counterpart of the lease under 
which the defendants held the farm, 


The Collector of Howrah, Mr. Tottenham, 
revived the suit, and in his decision, dated 
the 26th August 1867, he dismissed the 

C plaintiff’s suit. 


} There are, therefore, two appeals to this 
Court, one by the plaintiff against the de- 

Tottenham, dismissing his 
claim, and one by the defendant Rughoo 

`r Mohinee, against the decision of Mr. Whin- 
field. 


Mr. Allan, pleader for the plaintiff ap- 

. ellant in No. 340; contends in the first 
tace that Mr. Tottenham had no jurisdic- 
ıt to review the decision of his prede- 
Gessor Mr. Whinfield: We think there ~is 
' neforce in this ‘contention, The defend- 
ruts, against whom an ea parte . judgment 

~ Q been passed by Mr, Whinfield, applied 

u “gr the provisions of Section 58 for a 
rev. Wof the suit, and having shown good 
and 5 > ee for their non-appearance, 
viza, t. tno summons had been served upon 

> them, an. Ir. Tottenham having found this 
fact to be ‘proved, and further that there 
had been a failure of justice, he was com- 
petent under -the Section quoted above, to 
revive the suit-‘and to alter or rescind the 
decree passed by Mr. Whinfield according 

to the justice of the case. We now proceed 

to try the appeals on the merits, ` 


It is clear that under the provisions of 
Section 78 Act X of 1859, the plaintiff was 
competent to sue for the ejectment of the 
defendants and to cancel their lease, as well 
as for the recovery of any rent due, in the 
same action. The plaintiff in the present 
suit does not sue for any arrear of rent as 
due, nor has he adduced any unexecuted 
decree for arrears of rent as evidence of the 
existence of an arrear. It is, moreover, 
doubtful, taking into consideration the state- 
-ment of the plaintiff’s agent Debnath Bose, 
whether any arrear is really due. The 
plaintiff's suit is shaped according to the 

visions of Clause 5 Section 23 Act X 

1859, Whether the plaintiff is entitled 

3 ‘eject the defendants, and to assume direct 
has possession of the property leased to 

defendants, depends entirely upon the 
construction to be put upon the terms of 
the contract or lease. Mr, Allan contends 
that parties are at liberty to contract them- 
selves out of the letter of the law ; and with- 


cision of Mr. 


Á 


Tanet 


` 


out passing apy opinion upon this point, it. 


being unnecessary in this case to do so, we 
find that the terms of the kubooleut, which 
is admitted by both parties, are framed so 
as to bring the contract strictly within the 
purview of Section 78 Act X of 1859, 


We have carefully considered this docu- 
ment. It is right and proper that we 
should put a liberal construction on the 
terms of the contract, for Courts of equity 
do not favor claims for the forfeiture of a 
lease, particularly of a lease for which a 
large bonus has been paid, so long as we do 
not depart from the intentions of the con- 
tracting parties to be gathered from the 
document itself which is the evidence of 
such intentions. 


The terms in as far as they affect the 
decision of this case, are to this effect—* If 
‘we, the lessees, default in payment of any 
“instalment of rent, you (the lessors) after 
“ bringing a sult for direct possession of the 
“‘mowrosee mokurutree ijarah for the pur- 
“pose of realizing the rents with interest 
“at the rate of one per cent. per mensem, and 
‘‘after, having obtained such a decree and 
“put it into execution, then if we, the les- 
“sees, within fifteen days after your obtain- 
“ing such a decree and putting it into force, 
“do not pay the amount due, the farm will 
“revert to the as possession of you, the 
** lessors.” 


These terms are, we think, in strict ac- 
cordance with the provisions of Section 78 
Act X of 1859. The plaintiff ought to have 
brought his suit under. that Section. Un- 
der that Section, if is necessary for the 
Court to specify the amount of the arrear 
in its decree, for if such amount, together 
with interest and costs of suit be paid into 
Court within 15 days from the date of the 
decree, the lessee or tenant cannot be 
ejected. 


The plaintiff does not sue for any arrear 
of rent, nor does’ he, as already observed, 
adduce any unexecuted decree for arrears 
of rent as evidence of the existence of any 
arrear. If he seek to cancel the lease of the 
defendants, he must prove that they have 
broken the terms of their contract. He must 
shew an arrear and must obtain a decree 
under Section. 78 for the ejectment ef his 
lessees, and the lessees from the datg of the 
decree, specifying the “amount of arrear, if 
any due, will have fifteen days from the date 
of such decree within which to pay in the 
amount found to be due, and which must be 


b 


: holders for 
~revenue paid for the estate, it is not necessary for 
_ plaintiff to prove that he paid the whole amount of 
_.- the revenue ; it is sufficient for him to prove that he has 
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specified in the decree, and on their making 


such payment, they will protect themselves 
from ejectment, 


The suit of the plaintiff in its present 
form has been properly dismissed by Mr. 
Tottenham, aud improperly decreed by Mr. 
Whinfield. 


The result is that the appeal of the plaint- 
iff to this Court is dismissed with costs 
payable by the plaintiff, appellant, and the 
appeal of the defendant Rughoo Mohinee is 
decreed with costs pryable by the plaintiff, 
respondent. 


k ~ 


The r8th July 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 

Contribution — Excess payment of 
Goverment Revenue — Evidence of 


defendants—Section 170 Act VIII. 
1859. 


Case No, 2616 of 1867, 


Special Appeal froma decision passed by 
the Officiatiny Judge of Midnapore, dated 
the 18th July 1867, affirming a decision 

` passed by the Principal Sudder Ameen of 
that District, dated the 29th June 1866. 


Hemanginee Dossee (Plaintiff) Appellant, 
Versus 


Ram Nidhee IXoondoo and another 
(Defendants) Respondents. 


Mr, R. Ta Allan snd Baboo Bhowanee 
? Churn Dutt for Appellant. i 


Baboos Ashootosh Chatterjee and Roopnath. 
Banerjee for Respondents. 


In a suit by one shareholder against his co-share- 
contribution, in respect of Government 


paid more than his share, and that his co-sharers have 
paid less than theirs, 


When a plaintiff cites defendants as witnesses, and is 
unable to prove his case without them, his suit ought 
not to be dismissed without proof; but the procedure 
laid down in Section t70 Act VIII of 1850 should be 
followed. 

Peacock, C. J—IT appears to us that this 
case ought to go back tothe Judge to be 
tried upon . the merits, The Principal Sud- 
der Amuen found that, although the plaintiff 
had nof proved her, title-deed, yet she had 
proved that she wag in actual possession of 
ihe share which she claimed. We think 


.e the possession of that share was prima facie 


THE WEEKLY REPORTER. 


Rugjngs. | [ Vol. X. 


Mr. Hobhouse did ‘not relate to this land, 
The Principal Sudder Ameen says :—“ The 
« plaintiff cannot produce any accounts of 
« credit and debit, or proof to show that she 
“herself paid the whole amount.’ But it is 
not necessary in a suit by one co-shareholder 
against his co-shareholders for contribution 
in respect of his having paid Government re- 
venue for his estate to prove that he paid the 
whole amount of the revenue. It is sufficient 
for him to prove that he has paid more than 
his share, and that his co-sharers have paid 
less than theirs. That would entitle him 
to contribution upon proof of the amounts 
paid. 


. The Judge says :—‘ Ina suit for contri- j 
“bution of this nature, I think it is in- 
“ cumbent on the plaintiff to prove that 
“ the money she claims has really been 
“ paid on account of the shares of those 
persons whom-she sues.” To that extent 
he is right. But he goes on to say:—“‘ But 
“ this she lias not,dons.in the present in- 
‘stance, for she has nöt shewn: what the 
“ defendants’ (respondeits’).share are, nor 
« does she sue all the co-sharers, and thus 
“make them all--jointly ‘liable for the 
“ amount of her deposit.” - 


Now, so far from her not showing what the 
defendants’ shares weré, it appears to us that 
that was scarcely disputed, and that there 
was proof of the respective shares of the 
defendants ; and even if there was no legal. 
proof, the defendants, if they had appeared as 
witnesses, might have been compelled to prove 
what their Shares were. If the plaintiff had 
sued all the other sharers jointly, she could 
have made them jointly liable for contribution, 
inasmuch as they were not jointly interested 
but each was separately interested’ in his 
own share. As regards- one „of the share- 
holders whom the plaintiff does not sue, she 
says in substance that having regard to the 
amount which he paid towards the Govern- 
ment revenue, and the amount which she 
was compelled to pay to make good the 
total amount, his share amounted .t6 a cei- 
tain sum which. he -had promised to pay. 
If he had paid: the” amount instead of pro- 
mising merely to pay it, it is clear that‘he + 
need not have been made a party’:to" the. 
suit. If the amount of his contributionis gor- *. 
rectly stated and proved, the defendants will 
not be injured by the plaintifs giving him 
credit upon his promise for the amount for 
which he is liable, inasmuch as it cannot affect 

-the interests of the defendants, nor Increase 


"N proof of hev: stitle toit. The suit tried by’| the shares for which they are respect- 
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ively liable to contribute. The J udge does 


‘not say that the plaintiff has not proved that 


she has paid more that her own share, 


‘and that each of the defendants has paid less 


than his, but he says that she has not shewn 
what the respondents’ shares.are. The 
Judge has not examined the account pro- 
duced from the Collector’s office for the pur- 
pose of ascertaining the amounts paid by 
the respective shareholders. The document, 
if evidence and correct, would in all pro- 
bability show what each of the shareholders 
paid. Admitting that it was not legal evi- 
dence without calling some one from the 
Collector’s office to prove the fact of the 
payments therein credited, the plaintiffs 
suit ought not to have been dismissed. She 
called her own man of business to show the 
amount that she Kad paid. If she proved 


_that the shareholder’ who was not sued had 


~t 


not paid his’ full share, ind- also what she 
paid and what each of the two defendants 
paid, that would haye, enabled the Judge to 
decide what each ‘of the. defetidants should 
contribute.towfird the excess which she 
paid: and this, as regards the defendants 
themselves, could not have been proved by 
more satisfactory evidence than thet own 
depositions. ‘They were actually summoned 
by the plaintiff as witnesses for the purpose 
of giving their: evidence, but they: failed to 
attend. = 

The Principal Sudder Ameen says:—‘ On 
“ remand by the Appellate Court, the plaintiff 
“ has cited the defendants as witnesses, but 
“ they have not made their appearance. As 
‘í the plaintiff’s case has not been established, 
‘* she is not entitled toa decree simply by 
“ reason of the defendants’ failure to enter 
“ appearance.: 


“When the ‘plaintiff cited the defendants 
as witnessés;and was unable to prove her case 
without them, her suit, at any rate, ought not 


to have been dismissed for want of proof. 


Section 170 of Act VIII of 1859 points out 
the consequence of the non-attendance or 
vefusal of a party to the suit to give evi- 


dence” 


` It appears to us tliat J¢.is not proper in a 


++ -Gase when a party summoned to attend as a 
,’+“Wituess refuses to attend and give evidence, 
"andthe party who requires their evidence 

is unable to make out his case without it, 


that his suit should be dismissed for want of, 
proof, when the points on which he fails de- 
pends upon matters of fact which may rea- 
sonably be presumed to be peculiarly in the 
knowledge of the defaulting parties ; such for 
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instance as in the present case, the extent of 
their own shares and the amounts which 
they had paid on, account of revenue. 


An appeal was preferred to the Judge 
upon the ground that the suit had been dis- 
missed when the defendants failed to attend 
and give evidence, and upon this part of the 
ease the Judge appears .to have fallen into 
an error. He thought that the Principal 
Sudder Ameen had refused to summon them, 
not considering it important that they 
should attend, whereas he summoned them, 
and they refused to attend. Hesays:—“ The 
© plaintiff (appellant) objects that the defend- 
“ ants in the case should have been summoned 
at her request. I do.not find that the ap- 
“ pellant showed any good grounds for her re- 
“quest, She did not satisfy the Lower Court 
£ thatthe issue of the summons was necessary, 
“and that Court refused the request on 
“& grounds which seem to me to be good, and 
at any rate the appellant could not with any 
“show of reason expect the defendants to 
“prove her title, and without such proof 
‘she could not succeed.” Whatthe grounds 
were which the Judge considered good 


‘grounds for refusing the plaintiff’s request 


to.summon the defendants we know not, in- 
asmuch as there was no such refusal, and 
no grounds were or could be given for if. 


The plaintiffs ground of appeal to the, 
Judge from the Principal Sudder Ameen ` 
was, not that the Principal Sudder Ameen 
had refused to summon the defendants, but 
that they having been summoned neglected 
to attend. It is as follows :—‘In order to 
“prove my claim, I summoned the defend- 
‘ants as my witnesses’ and agreed to rely 
“on their evidence, but the defendants 
“ did not appear ; under these circumstances 
“the Lower Court. ought to have decided 
“the case under Section 170 Act VIII 
“of 1859.” The Judge, therefore, appears 
to have misunderstood the case. 


` Further, he says ‘‘ that the plaintiff could 
“not with any show of reason expect the 
“ defendants to prove her title.” ‘ 


The appellant might have expected, with 
very good reason, that the defendants would 
prove her case if they spoke the truth, aud 
she kuew that they were liable to be 
punished if they should wilfully give false 
evidence, She had got her own* man of 
business to prove what she had paid; she 
had got a copy of thé Collegtor’s accounts ; 
and she might, therefore, very reasonably, 


‘cite the defendants for the purpose ofsprow ` 
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ing that, so far as they were concerned, the 
Collector’s accounts were correct. It was 
not unreasonable to compel the attendance 
of the defendants to prove what their shares 
were, and what amounts they had paid on 
account of revenue. 


The case must, therefore, go back to the 
Judge to be tried upon the merits and that 
he may give a decision with reference to the 
ground of appeal to which we have referred, 
and in respect of which he has fallen into a 
mistake. The Judge must endeavour to ar- 
rive at the amount which each of the defend- 
ants is hound to contribute towards any 
excess of payment which the plaintiff may 
prove that she has made on account of the 
Government revenue beyond the amount of 
the proportion due in respect of the share 


of which she was in possession ; but he can-: 


not give a decree against the two defendants 
jointly. The amounts which the defendants 
will respectively have to contribute must be 
determined with reference to the excess, if 
any, which the plaintiff may prove that she 
has paid, having regard to the extent of the 
respective shares of the defendants and of 
the amounts which they have respectively 
paid. : 


Considering that this- appeal might, and. 


in all probability would, not have been 
mecessary if the defendants had attended as 
witnesses in pursuance of the citation, they 
must pay the costs of this appeal. 





The 15th July 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
- Judges. 

Non-payment of expense of notice— 
Sections 5,6, and 7 Act XXIIT. 1861 
—Construction of the words “‘ cases 
of appeal and powers” in Sec- 
tion 37. . : 


Case No. 238 of 1868. 


Miscellaneous Special Appeal from an 
order passed by the Judge of the 24 Per- 
gunnahs, dated the 12th March 1868, 
affirming an order passed by the Moon- 
siff of Baraset, dated the 18th Decem- 
ber 1867. 


Kalee Kišto Chunder and another (two of 
the Defendants) Appellants, 


* versus 


- Gureehur Chuckerbutty (Plaintiff) Re- 
spondent, 


~~ s 


THE WEEKLY REPORTER. 


taking any notice of, or 


Ruling. [Vol. X. 


Baboo Mohendro Lall Shome for 
Appellants? 


Baboo Kalee Kishen Sein for Respondent. 


In a case in which a memorandum of appeal has 
been filed, but owing to the expenses of service not 
having been deposited no notice had been served on 
the respondent, and he did not appear; the Judge under 
Sections 6 and 7 Act XXIII. 1861 dismissed the appeal, 
About a month after this, the appellant presented a 
petition, explaining the reasons of his default, and pray- 
ing that on payment of the tullubanna his appeal should 
be restored, but the Judge rejected the prayer. 

HELD, that the application to have the appeal re-heard 
was essentially one fora review of judgment, and the 
decision of the Judge rejecting it was final. 

HELD, further, that Section 87 Act XXIII. 1861 does 
not make Section 7 applicable to cases in which the 
Appellate Court has dismissed the appeal under Section 
6, as the words “ cases of appeal” apply solely where 
the actual subject of appeal is before the Court. 

The word * powers” in Section 37 is not synonymous 
with “jurisdiction.” Especially with reference to the 
use of that word in‘other parts of the Act, and in Act 
Vii. 1859, it does not comprehend jurisdiction, 


Phear, J:—In this case it seems that 
the memorandum of regular appaal was 
duly filed in the Judge’s Court on the 15th 
of January 1868. It was apparently pre- 
ferred by the defendant against -the decree 
of the Court of first instance. The 7th of 


"February 1868 was fixed for the hearing 


of the appeal, and proper orders seem to 
have been given for the service of notice 
thereof upon the respondent within the pro- 
visions of ‘Section 345 Act VIII of 1859. 
The appellant, however, failed to deposit 
the requisite money for the expenses of the 
seryice of notice according to the rules cf 


' Court in this respect, and consequently no 


notice ever was served. This was discover- 
ed to be the case when the appeal came on 
for hearing, as it did in due course, after 
the time fixed in the notice for that pur- 
pose, namely, the 17th of February 1868.- 
Thereupon the Judge, as the respondent 
did not appear, exercising the power~in. 
that behalf given to him by Sections 5 and 
6 of Act XXIII of 186], as he says, 
struck off the appeal,” but more correctly 
in the terms of the Act, ‘dismissed the 
appeal.” About a month after this occur- 
rence, the appellant presented a petition to 
the Judge, explaining the reasons of his 
default, and praying that upon payment of 
the necessary tullubana, and so on, his 
appeal should be restored to its place and 
proceeded with. But the Judge, without 
considering the 
matter of, excuse in the petition, refused to 
grant the prayer, solely on the ground that 
the petition came too late, Against this 
decision of the Judge, that is, against the 
decigion rejecting this petition, not against 
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of 1861, I should still ee had very great 
difficulty i in coming to the: conclusion that 
Section 37 had the effect of applying 
Section 7, to cases within the appellate 
jurisdiction ofa Court in addition to cases 
of original jurisdiction, to which it seems 
to be limited by its own words. For it is 
observable that Section 6, which comes 
between Section 5 and Section 7, expressly 


‘makes the provisions of Section 5 applicable 


to appeals. The inference from this Sec- 
tion, taking into consideration its relative 
position to the preceding and succeeding 
Sections, in my mind, is this, that the Legis- 
lature when framing this Section did dis- 
tinguish between “ appeals” “ and appellate 
jurisdiction,” and did purposely. abstain 
from enacting that Section 7 should*be ap- 
plicable to appeals, which in my view- would 
have involved an absurdity. If, however, 
they had intended to use “ appeals” in the 
sense of “ appellate jurisdiction,” and also 
to apply Section 7 to’ cases ‘of the latter, 
I should have expected that the words of 
Section 6, instead of coming-where they do, 
would have followed Section .7, instead of 
the applicability of -Seċtion 7 being: left’ to 
depend upon the operation of the later, Sec- 
tion 37, whilé that of Section 5 was cared 
for by Section 6. And, Moreover, it is 
obvious that if Section 87° operates to apply 
the provisions of Section 7 in the svay con- 
tended for, it must also apply Section 5 to 
appeals ; ‘and consequently there was no need 
of having Section 6 at all, because all that 
is done by Section 6 is done equally well 
by Section 37. I cannot therefore think 
that the Legislature really intended Sec- 
tion 7 to have the effect which is 
attributed to-if, and J should further be 
rather disposed, if it was necessary, to say 
thiit the -powers vested in Courts of ori- 
ginal jurisdiction spoken of in Section 87 
mean powers, vested otherwise than by the 
wor ds of the. Act. No doubt, even with this 
Limi tion,» ‘an Opening is afforded to the 
special ‘tppellant inthis case for argument 
leading: to.a_ result Which would apparently 
be favourable to him, namely, that even sup- 
posing“ Section 37 of Act XXIII of 1861 
doés not render Section 7 applicable, it still 
“will, by. the interpretation which I have 
just mentioned, make Section 119 Act VIII 
of 1859 applicable, and that latter Section, 
alter giving the opportunity to the plaintiff 
against whom a decree by default has passed 
to` apply to the Court within 80 days from 
the date of the judgment for an order to set 
' it aside, says that “in all appenlable cases 


in which the Court shall reject his applica- 
tion, an appeal should lie from the order of 
rejection to the tribunal to which the final 
decision in the suit would be appealable.” 
Aud the appellant in this case might say 
that, as he has the benefit by virtue of the 
interpretation of Section 37 which I have 
just mentioned, he thereby gets the benefit 
of Section 119 of Act VIII of 1859 in its 
entirety; and cons: quently, if the Judge, 
upon his application made under this Section, 
rejects it, he hasa right, under the same 
Section, to appeal to this Court. 


However, it seems to me that tne use of the 
word “ powers” i in Section 37 has the effect 
of rendering this argument nugatory. The 
utmost that Section 37. by the use of that 
word can mean is to give powers of action 
to the Appeal Court, such as the Court of 
original jurisdiction enjoys under the first 
portion of. Section 119 of Act VIII of 
1859 ; for-it seems to me thatitcan have 
no applicability to the latter portion of that 
Section. The latter portion of Section 119 
does not give powers to the Court of first 
instance trying and dealing with original 
‘suit. It gives powers, if at all, to an Appel- 
late Court ; and Section 37 only purports fo 
give powers to an Appellate Court such as 
are vested ina Court of first instance. It 
does not give powers toan Appellate Court 
in one class of cases, which are vested in an 
Appellate Court in another class of cases. 
And so, even giving the appellant the ad- 
vantage of the interpretation of Section 37, 
which I have last mentioned, ‘and which I 


by no means think is the proper interpreta- 


tion of the Section, he does not, in my opi- 
nion, obtain thereby the right to say that 
the latter part of Section 119 of Act VILE 
of 1859 is applicable to his case. 


On the whole then, it seems to me, for 
every reason, that the decision of the Judge 
in this case is one which we cannot touch 
upon appeal. I think that no appeal from it 
lies to this Court. “It is not necessary for 


me now to say whether the Judge had any `’ 


jurisdiction to entertain the appellant’s ap- 
plication, or, if he had, whether he has pro- 
perly entertained it and exercfsed due judi- 
cial discretion with regard to it. I think 
that this appeal should be dismissed with 
costs, on the ground that we. have no juris- 
diction to entertain it. : 


Hobhouse, J.—I agree in the judgment 
delivered by Mr, Justike Phear in this c 
It seems to me that the first question is te 
see whether the Judge who heard this-casa, 
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in appeal had jurisdiction to hear it:; ‘because, The 15th J uly 1868. 

if he had jurisdiction, so have we: and if} > G — 
‘he ‘had not jurisdiction, so have not “we F ” Present: ` 


jurisdiction, —jurisdiction, of course, I mean, | aha 
within the provisions of Section 7 Act| The Hon’ble G. Loch and F. A.- Glover, 
XXIII of 1861. The case before him was l Judges. T 
. simply this... He dismissed an appeal’ under i oe 
Section. 6 Act XXIII of 1861 for default | Damages—False charge—Special ap- 
of the appellant to pay any money’for ser- peal. Si 
vice of process. Having done this, the ap- see 
. peilant’appeared before him within 80 days | Special Appeals from a decision. passed 
after the’ order of dismissal, and under by the Judicial Commissioner of Chotd: 


Section 7 of. that Act asked him to enter- f . N. l a 
tain.the question whether he was satisfied agpore, dated the lst September 1867, 


that. there was some sufficient cause for not- modifying a decision passed by. the 
having made the deposit required within:| =- De issi ; ; : 
; ; i puty Commissioner of Lohardugga;: 
the proper time. Tho Judge did so; and dated-the 15th April 1867. “ 


t 





held that the appellant had not shown suf- oy i 
ficient cause for his failure, and therefore . fd 
a dismissed the application ; and it is with ot ro AA of 1867. 7 g 
reference to this order that the special appeal ore MA = 2 
aan BERTaGn, à i Baneo — Modang P 2 (Defondant) 5 
It seems to me that,’ reading Section 7] | =. a fei l fA 
and Section 37 of Act XXIII together, j | Serrus À 
there was no jurisdiction in the Lower G og & =e. 3 
Court under these Sections ; neither is there | Bholayath Banerjee (Plaintiff): Respondent: 
jurisdiction in this Court. to entertain the- ae ae ue ee ee 
appeal. v The question seems to me to suru Baboo Sham Latl Mitter for Appellant. . :’ 
entirely upon the use of the word “ power - te - gee 
in Section.37. If the. word = power” com- ' No one,for Respondent. `- ` 
prehended, the word “jurisdiction,” then I pa ee $ _— 
think we should be in a position to entertain Case No. 3254 of 1867. ae 
? the special appeal. But it seems to me that| i 
` the word ‘“power,” especially with reference Heera Crand Banerjee (Plaintiff) Appellant, 
~; to the use of that word in other parts of the | i He 
a Act and in Act VIII of,1859, does not com- versus a 
“prehend jurisdiction. The word “ powers,” | E A 
- as used in Section 358 Act VII of 1859, Banee .Madhub Chatterjee (Defendant) 
> “Isused in- regard to powers for granting| | Respondent. . 
_ time, for adjournment of hearing, for ex- os ONE NE i 
-vamination of -parties and pleaders, for Baboo . Gřeeja Sunkur Moj domaat Ior 
awarding costs, &., but the word is not Appellant. . E er 
used in the sense of jurisdiction. For in-| Baboo Sham Lall Mitter for Respondent, 
stance, it seems to me, and that has been l EEPE a E 
; e Sa In a suit for damages on account of ‘a false'chargeind ` . 
ruled by a decision of this Court, that the | consequent arrest, in whichsthe'Court of first instance 
ae T Hugen f : found that there were probablé and? reasonable grounds 
dt S 7 ld ani Di 
Wore powers m ection 37° would com- | for bringing the charge, and the Lower Appellate Court < 


g i | took a different view of the evidence, it wa3s1ELp..’that 
prehend the power to grant an appellant the difference of view was nota ‘subject for special j 


"the liberty to bring a fresh sult ; but it does | appeal. , EN 
i i : S lied. Suni di The amount of damages to be awarded is--2 question * 
not, in my- judgment, comprehend Jurisdic- | for a Jury to decide, and one with which the High Court 
tion. 1 hold, then, upon the reading of | 202% interfere in special appeal. 
Section: 7 and Section 37 Act XXIII of| Loch, J.—TueE plaintiffis special. appel: 


; . e 4-4. | lant in case No. 3254. He sued for dama- 
1861 together, that we have no jurisdiction ges on the ground that the defendant had 


i entertain this appen, and I agree in| brought a false criminal charge. of breach of 
7 dismissing it with costs. trust against him, and had caused-lim: to. be 
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arrested, and had thereby injured his repu- | sufficient compensation to the plaintiff. With 


tation. The Lower Appellate Court award- 
-ed rupees 200 as the measure of damages, 
and costs in proportion. E 

= In special appeal, the plaintiff urges 
that the nmount of damages awarded is 
insufficient to compensate him for the in- 
jury'he has suffered in purse and- pocket, 
and he urges that the award. of propor- 
tionnte costs is ruinous to him, as the case 
has been’backward and forward in appeal 
more than once, and he prays that the 


costs. 


In case No. 3329, the defendant is special 
appellant. Hoe urges that the criminal charge 
was not maliciously brought ; that . the first 
Court found that there were probable and 
reasonable grounds for bringing that charge, 
that the Lower Appellate Court, while re- 
; versing the finding of the:first .Court on this 

point, had not in any way -met the argu- 
ments of the first Court. 7 i. 

This case came up in, special appeal to the 
High Court on a forme? occasion, and it was. 
remanded to give the defendant:an opportu- 


ity to rebut the evidence or presumption of. 
e owing that, he had reasonable 
= or making his accusation. 
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re ay i y „areasonable and 
= á ss Boe Gat hy ee the evi- 
S Bes gas S5 S a u By iy ppellate . 
\ 77 Bs ree ge te. BR. ovidence, 
he. BEA QLS OH. “irene had failed 
to aos = & Ze F feasonable and probable’ 


cause for cha?&.g the plaintiff criminally. 
with breach of trust. He, therefore, gave 
plaintiff a decree for rupees 200 as da- 
mages. . 


We find tio reason for admitting the spe- 

$ cial appeal on any of the grounds stated in 

-appeal “No:.-3329, the whole point of the 

= en Appeàl resting upon the view taken of the 

X evidenée-by -the Judge in the Lower Appel- 

_ late Court,:whicli:.differs from that of the 

J udge of the first Court ;- and this is not a 

subject for a bpecfal appeal. Appeal No.- 
3329 is cpiisequently dismissed with costs. 
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4 
“wick on-Damages is quoted to show that the 


measure-df admages isa question of law to 
be disposed of by the Court, and therefore 
there is good -ground for a- special appeal. 
We think that the amount of damages to be 
awarded isa question for a Jury to decide, 
and here the Lower Court, sitting as a Jury, 
{ has fixed,the sum which it'considers to be a 


pi In appeal No. 3254, a passage from Sedg- 


Court will make the defendant pay his own | 


that order we do not think we can interfere 
in-special appeal. The appeal is dismissed 
with costs. 


The 15th July 1868. ° 
Present: 


The Hon’ble G. Loch and Dwarkanath 
~- Mitter, Judges.. 


Act =. 1841 and Section 14 Act 
XXIII. 1861—Presumption — Auc- 
- tion-sale in execution., 


‘Case No. 2317 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 12th June 
1867, affirming a decision passed by the 
Officiating Principal Sudder Ameen of 
that District, dated the 18th February 
1867. 


. Abdool Jaleel (Plaintiff) Appellant, 
versus 


Khellat Chunder Ghose (one of the Defend- 
ants) Respondent. 


Mr. R. T, Allan and Babao Onaokool ` 
Chunder Mookerjee for Appellants. 


Mr. C. Gregory and Baboos Unnoda Per- 
shad Banerjee and Debendro Narain - 


< -Bose for Respondent. ; 


Act I of 1841 and Section 14 Act XXIII of 1861 are 
not applicable to permanently settled estates in Sylhet 
or (unless .extended) to the estates in any district in * 
Bengal. : 


The law of pre-emption cannot apply to an execution 
sale by public auction where the neighbour or partner 
has an opportunity to bid. 


Loch, J.—We think that Section 14 of Act 
XXIII of 1861 and Act Iof 1841 are not 
applicable to permanently settled estates in 
Sylhet, and that unless these Acts have been 
extended, they are not applizable to the 
estates in any district of Bengal. 


We think that the Judge was right in 
rejecting the plea of the special appellant 
that he had aright ,of pre-emptidn under 
‘Act L of 1841'aud under Section 14 of Act 
XXIII of 1861, as ‘contended for in ¢he 
first ground. 
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On the second ground taken by the: special 
appellant, that he is entitled asa co-sharer 
under the general law of pre-emption to have 
the property sold to him, we think that 


— -= eo 


e oF ee an _oppor ‘tunity 
to bid’ fer the property_as other parties 
present in Court, the law of pre-emption 
cannot- nnot apply to_such sales. We dismiss the 
appeal with costs. 
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_ *" -The 15th July 1868. 


Present : 


The Hon’ble F. B. Kemp and E, Jackson, 


Judges. 


‘Enhancement of rent—Ryots with 
rights of occupancy—Zjectment— 
Section 21 Act X: 1859. l 


Case No.' 192 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 


the Judge of Dinagepore, dated the 18th}, 


November 1867, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 3lst August 1867. 


- Raj Mohün Neogee and others, (Plaintiffs) 


Appellants, 
VETSUS 


_Anund' Chunder Chowdhry and others 
(Defendants) Respondents. 


Baio Gregja Sunkur Mojoomdar 
for Appellants. 


Baboos Bhugobutty Churn Ghose = 
and Kishen Dyal Roy for Respondents. 


While a suit for enhancement of rent is pending, 
defendant is not liable for interest, inasmuch as his 


rent js undetermined; but after the rent is determined, 


he is liable to interest: for all asfears from, and for all 
instalments after, that date. 


By Section 21 Act X. 1859,-a ryot with a right of 
occupancy cun be ejected in execution of a decree 


“under the rent law. 


Jackson, J.—Tuis was a suit for arrears 


of rent withdnterest aud also for ejectment 


of the tenatit. Both Courts have. decreed 
the claim for arrears of rent, but have dis- 
missed the cluim for interest and ejectment, 
and the special appeal to this Court is on 


‘the pont that the plaintiff is entitled both 


to iuterest and to @jactment: It appears, as 
that there was a suit for 


Aane interest, tl 
hancement of rent pending between the 


+ 


parties ; and we. arð clearly of opinion that 
while that suit lasted, the defendant is not 
liable for any interest, inasmuch as his rent 
wa during that time undeter mined : but we 
see no sufficient reason for rejecting his ap- 
plication for interest after the rent was’ 
determined, The defendant was then bound 
to pay his rent according.to the decree, and- 
‘he is liable to interest for all arrears from, 
that date and for 
that date.» 


As respects the question of ejectment, 


„| the first Court appears to have treated the 


defendant os a leasé-holder coming under 
Section 22 of Act X of 1859. That Court de-. 


_| cided that he held under a transferable lease, 


and that the plaintiff even had admitted the 


transferable nature of his lease by putting it. ° 


up for! sale in execution of a decree, and 
upon this view dismissed,- thè“ claim for 
ejectment. The Judge on appeal appears’ 
to have treated.the defendant as a ryot with. 
a right of occupancy, and following a former. 
decision of this Court, has held that the D 
could not be ejected: , 


Section 21 of Act X of 1859 rules that ¢ a 
ryot with a right of occupancy can be eject- 
ed in execution of.a decree or order under 
Act X of 1859. The J, udge, therefore, was 
wrong in the law which he has laid down. 
Even if the defendant was, 
ryot withea right of occupancy, he would 
still be liable to be ejected. But we think 
that the Judge was altogether wrong in law, 
in treating the defendant as `a ryot. Tbs 
defendant had claimed to be a lease-holder, 

and. the first Court found that he was a lease- 
holder, and a lease-holder with a transfer- 

able interest, and that the plaintiff had trent- 
ed him as such ; ; and it does not appear that 
there was any appeal to the Judge as regards 
the status of the defendant. The. appeal to 
him was on the ground that ,although the 
plaintiff had tr eated the defendant’s inter ests” 
as transferable, still they were not transfers 
able. Although, then, the. Judge’s' decision ig 
wrong in law on the: question of ejectment? 
the orders which he has passed. one 
the claim to eject are correct. p 


But we thiuk that the Judge is wrong io., 


the orders which he has passed about: inter” : 


est, and we hold that the defendant is, under 
the circumstances of the case,liable for interest 
from the date of the decree fixing his rent; 
The decree of the Lower ‘Court will be 
amended on the point of interest. { 


Each party will pay p own costs i in this. 
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The 16th Jitly 1868, 
Present: 2 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. ; 


. Section 260 Act VIII. 1859.—Mort- 


gage —Redemption. 
Case No. 199 of 1867. 


Regula Appeal from a decision passed by 
the Principal Sudder Ameen of, Gya, 
dated the 8rd June 1867. 


Jokhee ‘Lall and Buhoree Lall’ (Plaintiffs) 
Appellants, 


` VETSUS 


Mussamut Huns Kooer (Defendant) . 
: Respondent. 


Messrs. R. T. Allan’ ond R.'E. Twidale 
and Baboo Sreenath Dass for Appellants, ` 


Baboos Kishen Kishore Ghose and Unnoda 
Pershad Banerjee for Respondent. 

The purchaser of immoveable property sold in exe- 
cution of a decree of a Civil Court, got a certificate 
under Section 259 of Act VIJIJI of 1859, and subse- 
quently sued for possession of that which he had pur- 
chased. FIELD, that the défendant (who was’ in pos- 
session) was by Section 260 debarred from pleading 
thaé he himself was the real purchaser, and that the 
purchase was made denamee for him in the name of 
the plaintiff, the * certified purchasers.” 


The purchaser of an equity of redemption sued to 
redeem and obtain possession of the land. ` HELD, that 
he was entitled to possession if, on taking the accounts, 
it appeared the mortgage-debt had been liquidated 
before the -plaint was filed ,—or upon paying into Court 
within one month the balance remaining due, if, on 
taking the accounts, it should appear that any thing 
still remained due. 

Macpherson, J. —Gunea Perswap Tewa- 
REE being the holder of a decree against Brij ijo 

Lall Oopadhy n, (which decree had been ori- 
ginally obtained by one Ajoodhya Persbad,) 
in execution of the decree attached and sold 
a decree for mesne profits which Brijo Lall 
Oopadhya held agninst one Motee Svonduree. 
At the sale, the appellant, Buhooree Lall, be- 
came the purchaser. 


Buhoree Lall being thus the holder of 
Brijo Lall’s decree against Motee Soonduree, 
took out execution of.it, and attached and 
sold the right, title, and interest of Motee 
Soonduree in the Talook Doodhur in Per- 
gunnah Siris (which is the subject of the 
present suit), and at the sale became himself 
the purchaser of it. : 


Moteo Soonduree’s ‘share (84 annas) of 
Doodhur had previously, in ‘1844, been 
mortgaged by way of zur-i-peshgee lease to 
Brijo Lall Oopadhya, who was put in pos- 
session and remained: in possession until 
his death (which occurred before the insti- 


„made in Buhooree- Lall’s name, 
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tution of’ the present suit), From the time 
of his death, the respondents, the widow 
and minor son of Brijo Lall’s son Bechun, 
who died before his father, have been and 
still are in possession. 


The present suit is brought by Buhoree 
Lall for redemption and to. recover posses- 
sion of the’property mortgaged, and for an 
accounf,——his allegation in the plaint being 
that the mortgage-debt has been liquidated 
from the usufruct. The plaint, however, 
contains a further prayer, that if any portion 
of the mortgage-debt is found, on taking 
the accounts, to be still due, the plaintiff may 
be decreed to be entitled to possession on 
bringing into Court the balance due. 


In their written statements, the respond- 
ents, the widow and son of Bechun, state 
that throughout the proceediugs which 
have been referred to, as well as other 
proceedings to which if is unnecessary 
to refer in detail, both Gunga Pershad 
Tewaree and Bubores Lall acted merely be- 
namee for Brijo Lall Oopadhya, and that the 
purchase of Motee Soonduree’s rights, though 
was in fact 
made by and for the benefit of Brijo Lall. 
The written statement. further alleges that 
the mortgage-debt has not been satisfied, 
and pleads that the plaint is inconsistent and 
bad as regards the prayer for possession on 
depositing the balance due in the event of 
its turning out that a balance still is due. 


The Lower Court (most improperly, and 
notwithstanding many decisions of this 
Court that such a course is wr ong and not 
warranted by the Code of Civil Procedure) 
allowed the plaintiffs to putin a written 
statement by way of reply to that of the 
defendants. The most important point 
raised in this reply is that under Section 
260 of Act VIII of 1859, the defendants 
cannot plead that Buhoree Lall, who obtained 
the certificate ‘as auction-purchaser, was 
not the real purchaser, but bought merely 
benamee for Brijo Lall. 


The Principal Sudder Ameen held that 
Buhoree Lall did purchase merely berumee 
as alleged, and that the defegdants were 
entitled to plead this fact, Section 260 
notwithstanding; and he ‘dismissed the 
plaintiffs suit. 


In appeal before us, the appellapts con- 
tend (amongst other tlfings) that the Lower 
Court was wrong in slaw in holding that 
the defendants could plead "that Buhortc 
Lall bought denamee for Brijo Lall, „and, 


+ 
e 
- 
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wrong also iu finding as a fact that he 
was only'a benameedar, | p Š 


' As regards the question of. fact, we ar- 
rive at the same conclusion as the Lower 
Appellate Court, and substantially for the 
same teasons. We have no doubt that 
Buhoree ,Lall was not-the real purchaser, 
but that the purchase was made by Brijo 
Lall in the name of Buhoree Lall. 


The question of law is one of greater diffi- 
culty, Various cases have been referred to 
in argument, and at one time it appeared to 
us that there existed a. conflict of decisions 
which would render a referenc to a Fall 
Bench necessary ; ‘buta consideration of the 
several judgments, showed that there was 
no conflict. The point turns on the construc- 
tion to be put upon Section 260 of Act VIII 
of 1859. That Section enacts that. ‘ the 
«certificate shall state the name of the 
‘¢ person who at the time of sale is declared 
ct to be the actual purchaser, and any suit 
“ brought against the certified purchaser on 
“ the ground that the purchase was made on 
“ behalf of another person not the certified 


“of the certified purchaser was used, shall 
“ be dismissed with costs.” 


. It is argued that although a suit brought’ 
against the certified purchaser is tobe dis- 
missed, there is nothing in this Section which 
* in the case of a suit brought by a certified pur- 
chaser prevents the defendant from pleading 
that the purchase was made by him and on his 
behalf, though by agreement the name of 
the certified purchaser was used. And it is 
contended .that although if the certified 
purchaser had once succeeded in getting pos- 
session, the defendants could not have suc- 


cessfully sued to eject him on the ground 


that they had themselves made the purchase 
benamee in the name of the certified pur- 
chaser, still the defendants being iu actual 
possegsion, and the certified purchaser coming 


into Count: as 
plead that he bought for them,: and that 


the purchase is in fact theirs.. ; 


.The point pow raised has ` never, 80 far as 


In the case of Shurosutty Dossee VS. 


“ purchaser, though by agreement the name judgment that 


plaintiff, the defendants can‘ 


fe 


sought to take ad@antage of .Section 260, 


that Section did not form any bar to the, 
plaintiff), said that the object of Section 
260 was to prevent disputes between.a cer- 
tified purchaser and a person, claiming: that 
the certified purchaser purchased dbenamee 
for him: oe. 
` The case reported in 1 Weekly Reporter, 
pagé 328, has really no bearing on the ques- 
tion we have now to decide. The sama 
remark may be made of ‘anotler case relied: 
upon, vèz., that reported.at page 1380 of: 8 
Weekly Reporter. In that case, the sale 
to the certified purchaser was declared to 
be clearly fraudulent as .made collusively: 
between him and the judgment-debtor. In. 
the present instance, there is no element of 
fraud, so far’ at any rate as the certified’ 
purchaser and the ‘judgment-debtor ard 
concerned. yg aS ` a 


Au unreported case, decided on the 19th of: 
August 1865 (by Trevor and Glover. J. J.),. 
has also been quoted, but nothing is there. 
decided which has any bearing on this’ 
ease, although it may be inferred from: the’ 
the respondent’s Counsel, 
were of opinion that a defence such as that 
raised by the respondents now before'us is 
good. That was a case. under Section 86 of. 
Act XI of 1859, which is in substance, 
similar to Section 260 of Act VIIL ©- 7 ~~ 

Section 36 of Act XI of 1859 provides 
that “any suit brought to oust the certified) 
‘ purchaser onthe ground that the purchase, 
“ was made on behalf of another person not the, 
“certified purchaser, shall be dismissed with 
“ costs.” A question similar in many respects. 


to the.ona now before us arose under: that. 


section some time ago before Mr. Justice; 
Setori-Karr and myself. 


first instance got possession, and was subse-. 


quently ousted by the defendants, who plead- 


ed that they were the real purchasers, though’ 


the name of the certified purchaser had beent:. 


used. We decided (so far as this point was. 
concerned) in favor of the certified purchaser; 
being of opinion that “ the fact that the 


“| 66 3 7 J s g . 
I can ascertain, been decided.. ` _*:| “ plaintiff is by reason of what has occurs, 


“ red obliged to come into Court to recover, 


. , . = Eri 4 ] 
“ péssession, does not, as it seems to’ us, 


The main differ- 
ence in the position of the parties is, that‘in” 
that case, the certified purchaser had inthe ` 


“ alter the position of the parties so as‘ in” 
“ any way-to deprive the plaintiff of any: 
“ benefit which he might have had under. 
“ Section 86, if this suit had “been’ brought” 
“ against him as defendant to oust him, the? 
“ certified purchaser, on the ground that the, 


\ 


Gopee Soonduree Dossee, where a third: 
party disputed the ‘plaintiffs right to sue on 
the ground: that she wes not the certified pur- 
chaser, the Chief Justice, in delivering judg- 

t (to the effect that, as it was not the 
certified purchaser, but a stranger, -who. 
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t pureliage'was made oh behalf of another | Bayley, J.—I concur in the order pro- 


ie Pe i 7 ub | Posed. Looking to all the cases cited, and 
: parson not the certified purchaser.” eee to the terms of Section 260, I think the 
Ram Dutt verses Ram Lochun, Maduck, 5 provision of the. Section applies to a de- 


Weekly Reporter, ‘page 56.) fendant’s case in the same way as to a 
B ; : o ta o -", * | plaintiff’s. 

The opinion thus expressed by us appears 
to me atill to be right : and “if it is, ‘it is ap- 
plicable equally to the. present case, making 








The 16th July 1868. 


Present: 
évery allowance for the difference existing The Hon’ble L. S. Jackson and F. A: Glover. 
in the circumstances under which the par- i ; Judges.. 


ties respectively appear in Court., It seems 
to me thatthe object of the Section 260, 
which, as has’ been decided, is to- prevent 
disputes between a certified purchaser and a 
person. claiming that the certified purchaser 
purchased Jenamee for him, would be very 
much defeated: if the defendant could make 
use of those facts by way of defence, which 
he could not make use of in order to prove 
his case if he came before the -Court as 
plaintiff. ` : : 


Issues.in Poe ee eae on 65 Act 


Case No. 63 of 1868 under Act X of 1859. 
Special Appeal from a decision passed by 
the ‘Officiating Judge of Midnapore, 
dated the 8th November 1867, affirming 
` a decision passed by the Deputy Collector 


of that District, dated the 13th Septem- 
ber 1867. -` 


Sreehuree Mundul (one of the Defendants) 
l Appellant, 
Versus 
Judoonath Ghose, Surburakar of Sunnya- 
shee. Churn Mandal, and others (Plaintiffs ) 
Respondents, 


Baboos Onookool Chunder Mookerjee and 
Rash Beharee Ghose for Appellant, 
Baboos Ashootosh Chatterjee and Hem 
. Chunder Banerjee for Respondents, 


Ina suit for enhancement of rent, during the trial 
of which, plaintiff, being ‘unable to show that notice 


“Inthe. view of the law which I take, it. 
is clear that the, plaintiffs,’ as entitled to 
the equity. of redemption which was, in 
Motee Soonduree, have a right to redeem the 
zur-i-peshgee mortgage, and to recover pos-' 
session, if it appear, upon taking the accounts, 
thatthe whole, mortgage-debt hag besp liqui- | ad bem, tre il bark op his clan for rena tHe 
dated. With.this declaration, we remand the | had been, was framed on the date on which Collector 
ease to the Lower Court to take the accounts, : sabe ert when only two witnesses remained 
If, ipon taking’ the accounts, a balance still | ° Herp, that under Section 65 Act X. 1859, the Collector's 
are , j duty was not only to frame an issue, but to fix a “con- 
‘appear to be, dueto the defendants ( the re- | venient day” for the trial of that issue, “regard being 
presentatives of the mortgagees), the plaintitis | #4 t the facilities which the parties may have had 
will be entitled to possession if they deposit } 
the money in Court within one month from 


for producing their evidence, 
: Jackson, J.—Tuis case, as originally 
the date. on .which such. balance is declared 
by`the Lower Court. 


brought in the Collector’s Court by. the 
plaintiff, was a suit for the enhancement 
of the defendant’s rent, . 


The plaintiff alleged that the defendant 
held a certain quantity of land for which 
he had to pay rent at the rate of 19 ru pees 
6 annas yearly, and that upon certain 
specified grounds he had given notice to tha 
defendant to pay rent at an enhanced rate, 
avd in accordance with that notice he now 
sued to recover rent at ¢he rate specified. 


The defendant im Kis written statement 
alleged that the quantity of land which i 
| held was less ‘than that stated by the plaint-. 


The costs of this appeal, and those in- 
curred in the Lower Court heretofore, will 
depend upon the result of the remand. . The 
plaintiffs, however, will. not in any event 
recover costs, unless, upon‘taking the ac- 

~ counts, it appears that the mortgage-debt had 
been paid off in full before the present suit: 
E Was instituted, = i 
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iff, and he also alleged that the rent was 
not 19 rupees and 6 annas, but 10 rupees 
15 annas. ae 

It was found on coming to trial that the 
‘plaintiff was unable to show that notice had 
been served on the defendant as required 
by law. , . 

On this discovery, , the plaintiff fell back 
upon his claim for rent at the rate formerly 
paid. oe 

It seems that there was no express issue 
framed as to what the former rate of rent 
had been, until the case had been twice 
heard, and several of the witnesses and par- 
ties on both sides had been examined. But 
onthe date on which the’ Collector gave 
judgment, and. when only two witnesses 
remained for examination, a fresh issue on 
that point was framed, the remaining wit- 
nesses were examined, and the Collector 
gave judgment for the plaintiff at the: old 
rate of rent as alleged by him. 


On appeal to the Zillah J udge, the de- 
fendant. objected that as the suit was framed 
`- by the- plaintiff, on his failure to-prove his 
` right of enhancement the suit ought to 

have been dismissed altogether. He also 

objected to the mode of trial, and to the find- 
ing as to the rent: formerly paid. The 

Judge, however, affirmed the judgment of 

the Court below. 


Two objections have been argued before 
us. ‘They are— . 


1st.—That there was: no fair ‘trial as to 
the original rate of rent paid by the defend- 
ant, the defendant having, with regard to 
the trial of that issue, been taken by sur- 
prise. 


* 


Q9nd.—That the judgment of the Lower 
Appellate Court, which is based entirely 
on thé zemindary papers adduced by the 
plaintiff, is based on legally insufficient 
evidence. 


On the second of those points we have 
but tittle difficulty, because we observe that 
there was oral evidence on the part of the 
plaintiff as to the amount of rent; and al- 


though the Judge does not expressly refer |- 


to that evidence, wehave no doubt that he had 
it under his consideration, and that his judg- 
ment was partly based on if. 

The other question is one on which, after 


me ‘ecnsidefation, we think that the ap- 
peal ought to prevail, 
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The directions af to the mode of trial and 
framing of issues under Act X are some- 
what different from those prescribed by the 
Civil Procedure Code. Act X appears to 
comtemplate suits before the Collector of 
two categories. One in which the question 
at issue is of an extremely simple kind, -ca- 
pable of being decided upon the evidence 
adduced in the first instance, and where the 
Collector can give judgment at once. In 
such cases, after hearing the -evidence, and 
without the framing of any formal issues, the 
Collector is able to pass a decree. 

But Section 65 provides— : 


«Ifon such examination as aforesaid, it 
‘appear that the parties are at issue on any 
“« question upon which it is necessary to 
‘hear further evidence,’ the Collector shall 
‘declare and record such issue, and shall 
“fixa convenient day for the examination 


* of witnesses and the trial of the suit. ; and- 


“the trial shall take placeon that day, 
“ unless there be sufficient reason for ad- 
“ journing it, which reason shall be recorded 
“ by the Collector.” aan 


It seems to me, therefore, that where the 


Collector finds that there is a point on which 


the parties are at issue, and on which fur- 
ther ‘evidence will be required, his duty 
is not: only to frame such issue, but to fix 
a “ convenient day” for the trial of that issue, 
regard being had to the facilities which the 
parties may have for producing their evi- 
dence.. 


It would clearly not be fair, and not in ag- 


cordance with the provisions of that Section” 


for the Colector, having first framed certain 
issues, and having examined the parties or 
their witnesses in connection with those. is- 


‘sues; suddenly, upon the day of trial, to- frame ` 


a new issue of fact demanding proof: on either 
side, of which the parties had no notice, and 
as to which, consequently, they could not be 
prepared with their evidence. i: 


It is impossible for us to say, as the mat- 
ter comes before us in special appeal, whe- 
the defendant, who appeals, -could have pro- 
duced further evidence or not. a. ae 


It is sufficient for the purposes of this ap- 
peal tò say that possibly he might have been 
able to do so, and'ag the plaintiff can be in no 
wise prejudiced by affording the defendant an 
opportunity of producing that evidence, and 
as the defendant might be seriously preju- 
diced by not -being afforded such’ oppor- 
tunity, we think it right to set aside the 


pad 
~- 
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~ The 16th duly 1868.. 
i T Present: - 


as The Hon’ble J. B. Phear and G; Hobhouse, 


ore 


Judges. - é 


Decreo prejudicial ta reversioners— 
Allegation of . fraud — Onus Pro- 
bandi’ ` i 


: Caso No. 2911 of 1867. 


Special Appeal from a decision passed by 
- the Principal Sudder Ameen of Backer- 
‘gunge, dated the 16th August 1867, af- 
‘ firming a decision passed by thé Moon- 

siff of Madareepore, dated the 20th 

. dlugust 1866. 


Gresh Chunder Chatterjee and another (two 
of the Defendants) Appellants, 


VETSUS 


_ -Mohesh Chunder Nyalunkar 
Respondent. 


Baboos Romesh: Chunder Mitter and Otool 
Chunder Mockerjee for- Appellants. 


Baboo Bungshee Dhur Sein for Respondent, 


N, as reversionary heir of the former proprietor, and 
as now entitled to possession on tho death of that pro- 
prietor’s mother, sues for land in the possession of O, who 
obtained it-by purchase at a sale in execution of a 
decree passed on a bond granted by O, which bond 
and decree are alleged by N to be fraudulent and 
collusive transactions. 7 


HELD, that the burden is on the plaintif to prove 


(Pinintifty 


’ that the decree was fraudulently. obtained. 


- Phear, J.—In this suit the’ plaintiff.seeks 
to recover from the defendants certain lands 
which, he- alleges, formerly belonged to 
one Ooma Sunker, and of which,- he says, 
ha is entitled to the possession and enjoy- 
ment as reversionary heir of Ooma Sunker 
ou the-death of Ooma, Sunker’s mother, 
Hissessuree. The plaintiff farther states 
that the defendants have obtained possession, 
and ‘are in possession, of this property by 
virtue of a purchase which they made at 
a sale in execution of a decree obtained 
against Bissessuree upon a bond granted by 
Ooma Sunker ; but, he adds, that this bond 
aud this decres were collusive ond frau- 
dulent transactions, carried out for the pur- 
pose of depriving him, the heir, of, tne pro- 
perty. The defendants admit thé heirship 
of the plaintiff, but maintain that the bond 
and the sale in execution of the deeree are 
perfectly good. l 


. On this state of facts, the burden abvi- 
ously is on the plaintiff to prove, that’ the 
decree in execution of which the sale took 
place, at which the defendants purchased, 
was fraudulently obtained in order to deprive 


him of the property. If the decree be a valid 
one, if the suitin which it was made was a 
real one, the sale held in execution of thaé 
decrees was undoubtedly operative to pass the 
property of the judgment-debtor, and it would 
pass the property against the reversionary 
heirs. The reversionary heir, therefore, can 


‘only succeed by showing that that d&cree was 


obtained in fraud of him: and the Principal 
Sudder Ameen, in reciting what had taken 
place in the Lower Court, rightly says that 
the plaintiff, upon his right to inherit being 
established, was at liberty to eall in question 
the decrees and the sale under which the 
property had been sold and had beer bought 
by the defendants. Bat he seems to have 
lost sight of this consequence on that state 
of things, that it became incumbent on ths 
plaintiff in fact to set aside that decree be- 
fore he could succeed in this suit. We 


‘have had some doubt in our minds whether 


the Lower Appellate Court did really in the 
end make any great mistake in the placiug 
of the burdea of proof, although it seemed 
at first to approach the question with the 
intention of putting the onus upon the de- 
fendant. At any rate, the Principal Sudder 
Ameen does state side by side, as far as we 
understand him, the evidence brought for- 
ward by the plaintiff and the defendants, 
respectively, in support of their respective 
allegations, and he has come to the conclusion 
that the defendants have not proved the 
bona fides of their case, which was, no 
doubt, an unnecessary conclusion for him to 
come to in the first instante : but, on the 
other side, he seams also to have arrived at 
the conclusion that the plaintiff had proved 
that the transactions impeached were frau- 
dulent and ought to be set aside. We have 
hud the evidence oa the record bearing upon 
this issue read out to us, we believe, zx ex- 


ensa, and we certainly think that, whatever 


amount of suspicion it may be enleulated to 


„throw with regard to the bond, it is very 


far short indeed of being sufficient to make 
out that the decrees upon the bond wera 
obtained by collusion in ordez to defraud 
the plaintiff. ; 


There is no legal evidenca, in our opi- 
nion, upon the record sufficient to entitle 
us or auy Court to say that these decrees 
should be set aside and declared void as 
against the plaintiff. It therefore foliows 
that the sale in execution of both: decrees 
will be good nnd effective and operative to 
pass the property. It4s uot suggested that 
the decrees being good, the purchase at 
execution gales was in any way fraudulent,” 


Pag 
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Under these circumstances, it seems to us 


unnecessary to enquire very closely into the. 


question which has been ruised on special 
' appeal, as to whether or not the Principal. 


Sudder Ameen threw the burden of proof} 


upon the wrong side. We think that the 
decree which has been given in favor of 
the plainsiff cannot be sustained, and that, 
_ therefore, this special appeal must be de- 
creed, and the decision of both the Lower 
Courts reversed, and the plaintiff’s suit 
dismissed. The special appellant mast have 
the costs in all the Courts, 


ë 





The 17th July 1868. 


Present: | 


The Hon’ble H. 'V. Bayley and A. G. Mac- 
pherson, Judges. 


Limitation— Trusts — Plaintiff's dis- 
regard ofa summons—Section 170 
Act VIIL. 1859. p 


Case No. 31 of 1868. 


Special Appeal froma decision passed by 
the Judge of East Burdwan, dated. the 
26th March 1867, affirming a decision 

` passed by the Additional Principal Sud- 

. der Ameen of that District, dated the 6th 

` September 1866. 


Narain Doss Chela (Defendant) Appellant, 
versus . i me 


Maharajah Mahitab Chunder Babadoor 
(Plaintiff) Respondent. 


-` ' Baboo Nubo Kishen Mockerjee for 
E Appellant. 


Baboos Juggodanund Mooherjee and Chun- 
der Madhub Ghose for Respondent. 


In a suit to recover advances made from time to time 
for work aud on other accounts, money having been 
entrusted to defendant to be accounted for by him, it 
was held that the matter partook of the natureof a 

trust to which no limitation at all would apply. 


Under Section 170 Act ‘VIL, 1859 it ig discretionary 
with a Court to pass such orders asit thinks proper in 
regard to aplaintiff who visobeys its summons to at- 
tex, and it is no ground of specia! appeal that further 
ph: were-not takéo by the first or the Lower Appellate 

ourt. 


‘Bayley, J-~Tunite is no ground for in- 
ferfering with the decision of the Lower 
Appellate Court in this case. 


The plaintiff sued to recover certain sums, 
viz.; rupees 846-11-8 for garden account, 
rupees 166-10-9.on other accounts of’ work 
done, and rupees 469-9-0 on account of 


| buildings. 


The first. Court gave the plaintiff a decree 
for rupees 846-11-8 on account of garden 
accounts, and rupees 112-2-7 on account of 
work done, and rupees 27-6-3 on adjustment 
of accounts, being a total rupees 946-4-6 
with proportionate costs. “The Lower 
Appellate Court confirmed that decree. 


The defendant appeals ‘specially, urging 
in his frst ground of special appeal, that the ~> 
period of limitation ought to have been 
counted from the date of each. separate 
advance alleged to have been made by the 
plaintitt. 


e s TM. ® X % * 


Fourthly.—That the plaintiff was sum- 
moned to produce his accounts, and’ the 
Lower Appellate Court ought not to have 
given any decree in plaintifi’s favor with- 
out compelling him to produce them. 


As to the item of 846 rupees, it is admit- 
ted by the defendant as correct in his own 
hand-writing on the 22nd Magh at the foot 
of the accounts, and no possible question of 
limitation can arise as to ‘this sum, 


As to the sum of rupees 112 odd, looking ' 
to the manner in’which advances were from 
time to time made and money was entrusted 
tothe defendant to be accounted for by bim, 
I am clearly of opinion that this matter par- 
takes of the nature of a trust to which -no 
limitation at all will apply. 


% 5 # % X *¥ x 
t] 


On the fourth point, I am of opinion that 
under Section 170 Act VIIL of 1859, it is 
quite discretionary with the first Court to 
pass such orders in regard to a plaintiff, who 
disobeys the Courts summons to attend, as 
it thinks proper ; and it is no ground of spe- 
cial appeal that further steps were not taken 
by the first or the Lower Appellate Court. 
It is a matter of discretion, and it is not 


made out by the defendant that there . was 


any error in using that discretion judicially. 


In this view, I. would dismiss the special 
appeal with costs, . j 


Macpherson, J.—I concur, 


pon dii 
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The 17th Jifly 1868. 
Present : 


The Hon’ble H. V. Bayley and A. G. 
| Macpherson, Judges, 


interest—Bonds enforced as decrees 
| —Section 52 Act XVI. 1864, 


- Case No. 231 of 1868, 


Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the 
27th February 1868, reversing an order 
passed by the Sudder Moonsiff of that 
District, dated the 14th Deeember. 1867. 


Kallooram Baboo(Decree-holder) Appellant, 
versus "e 
Doorganath Talookdar (Judgment-debtor) 

‘Respondent. , 


. Baboo Bhuggobutty Churn Ghose for 
Appellant. 


Baboo Sreenath Banerjee for Respondent. 


When a bond under Section 52 Act XVI. 1864 is en- 
forced as a decree, no interest is to be allowed on it, if 
the bond does not provide for interest after the date on 
which the debt was-payable, 

- Macpherson, J.—Ir appears to us unneces- 
sory to call upon the other side, as we ‘ave 
uo doubt that the order by the Lower Ap- 
pellate Court isright, The bond is, under 
Section 52 Act XVI of 1864, to be enforced 
as n decree in a sult. Reading itas a decree 
in a suit, there is no direction for payment 
of interest at the rate of 5 per’ cent, per 
mengem subsequent to the date on which the 
principal money is by the bond made payable. 
Under’ such circumstances the rule that no 
interest is allowed where the decree is silent 
` as to interest must be applied. The conduct 
of the respondent since the bond was put in 
suit does not appear to us to support the 
petitioner’s contention, If thé judgment- 
creditor gets 12 per cent., he probably gets 
more than he is entitled to, 


‘The appeal is dismissed with costs. 





The 17th July 1868. | 

. T Present : 

The Hon’ble J. B. Phear and C: Hobhouse, 
Judges. 

Liability of Court of Wards for per- 
sonal debts — Section @ Act XIV. 

1859. eoo 

& Case No. 459 of 1868. 

Special Appeal from a decision passed by 

the Judge of Cuttack, dated the 10th 

December 1867, affirming a - decision 


passed by the Principat Sudder Ameen 
of that District, dated the 28th June 
1867. j 


Shaikh “Reazooddeen (Plaintiff) Appellant, 
versus 


The Collector. of Cuttack on the part of 
the Court of Wards (Defendant) Re- 
spondent. 


Baboos Obhoy Churn Bose and Taruck- 
natik Sein for Appellant. 


Baboo Kishen Kishore Ghose for Re- 
spondent, 


The obligation of a Collector, on behalf of the Court 
of Wards, properly to manage a lunatics estate is 
different from lability to pay the latter’s personal 
debts; and the acknowledgment of an agent for tha 
management of a zemindar’s property, is not the ac- 
knowledgment of the principal within the meaning 
of Section 4 Act XIV. 1859. 


Phear, J.—Yue plaintif sues the Col- 
lector of Cuttack on the part of the Court 
of Wards as the representative of the 
Rajah of Kuanika, a lunatic, for the pur- 
pose of obtaining payment of a debt which 
was originally incurred by tlie Rajah when 
sane. Both the Lower Courts have dismiss- 
ed the plaintifi’s suit on the ground that it 
is barred by limitation, and it is admitted 
by the. plaintiff's pleader that the suit is 
so barred unless the right of action is kept 
alive or is new—dated by a written order 
which has been made by the Collector of 
Cuttack upon a certain petition presented 
to him by the plaintiff, and which order, 
the plaintiff says, has the effect of an ac- 
knowledgment within the meaning of Sec- 
tion 4 Act XIV of 1859. 


According to the terms of this Section, an 
acknowledgment, to have tha effect of giving 
anew date to the right of action, must be 
made by the person who, but for the law of 
limitation, would be liable to pay the debt. 
Therefore, in order that this writing of the 
Collector should be operative as an acknow- 
ladement within that Section, the Collect- 
or, at the time he made it, must have been 
a person who, but for the law of limitation, 
was liable to pay the debt. It is unfortu- 
nate in this case that the plaint dos not 
very accurately disclose the e facts which 
have taken place: but it seems ta me that, 
upon the best case which the plaintiff can 
make, judging from the argument of his 
pleader, the Collector does not appear to be 
liable to pay this debt. It may be (but of 
that I have at presgnt no certainty) that, 
on the evenis which have happened, ‘and 
under Section 19 Regulation X of 1793> 
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the Collector, or the Collector on behalf 
of the Court of Wards, is the person who 
is bound to properly manage the Innatie’s 
estate on his behalf. But that obligation 
is of an entirely different character from 
the liability to pay his personal debts. If 
the Collector is in the position of a trustee 
or agent bound to manage the estate for the 
benefit of the lunatic, and charged with 
{among other things) the care of paying 
his debts out of the assets which may 
come to his hands; and if he fails in 
his duty in this respect, ha may be 
compelled to discharge it by proper re- 
course to a Civil Court. But it appears to 
me that he is not, in consequence of that 


character alone, necessarily liable to be sued | 


in respect of each particular debt. Of 
course he may by his conduct towards the 
plaintiff have made himself personally liable 


for the debt, but that I do not understand | 


to be the allegation which is made in this 
case. He, or‘he on the part of the Court of 
Wards, is sued solely as a representative of 
the lunatic. He may be in some sort such 
representative, but whatever the represent- 
ative character may strictly speaking 
amount to, I think itis not shewn that it 
constitutes him, within the meaning of 
Section 4, the person who would, but for the 
law of limitation, be liable to pay this debt. 


It seems to me that the Rajab, although 
said to be a lunatic, is himself still this 
person. Nothing has happened to transfer 
his original liability to the Collector or to 
the Court of Wards, and thesé parties can 
at most be his agent or attorney. It is not 
argued that either of them is under any 
express power or by law his attorney for 
the purpose of making this acknowledg- 
ment, and I may here observe by the way 
that the plaintif admits that no adjudication 
of lunacy has as yet been made by a Civil 
Court. But, assuming the Collector or the 
Court of Wards to be merely the Rajah’s 
agent for the management of his property, 
the acknowledgment of the agent is not the 
acknowledgment of the .principal within 
this Section. For this reason, it seems 
to me that .tha acknowledgment bas not 
the operation which the plaintiff desires 
to attribute to it, or rather, I should 
say, that the writing of tlie Collector at the 
¿foot of the plaintiffs petition has not the 
effect ofzan acknowledgment under Section 
4, and the Lower Corts are right in the 
conclusion at which* they have arrived, 
namely, that it does notsave the suit from 
being: barred. 7 7 


We think that the special appeal should 
be dismissed with costs. 





The 17th July 1868. 
Present: 


The Hon’ble F, B. Kemp: and E. Jackson, 
Judges. 


Title and Possession. 
Case No. 256 of 1868. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 26th November 1867, reversing 
a decision passed by the Moousiff af 


Seetanuddy, dated the 30th January 
1367. l 
Ram Churn Pattuck and others (Plaintiffs) 
Appellants, 
VETSUS 
Khoor Pandey and another (Defendants) 
Respondents. 


Mr. R. E. Twidale for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 

A suit for confirmation of title and possession where 
possession was found te be with the defandant was 
held to have been properly dismissed, whatever the 
finding on the puint of title, 

Jackson, J.—THIs was a suit for confirma- 
tion of title and possession. The Courts be- 
low have taken different views of this case, 
the first Court decreeing for the plaintiff, and 
the Appellate Court for the defeudant. The 
question of title turns upon the issue whe- 
ther a certain ancestor of the family lived 
Separafe or joint with other members of the 
family. The Appollate Court held that he 
lived separate, and upon this finding de- 
creed the defendant's title to be superior to 
that of the plaintif. 


It ia said on special appeal that this find- 
ing is founded on hearsay evidence, and this 
fact is admitted by the pleader for the ra- 
spondent. 


It is clear, therefore, that the decision of 
the Judge might on this point have been 
taken exception to, But, as the Lower Ap- 
pellate Court finds very clearly that the 
possession of the disputed property was with 
the defendant, there is no doubt that that 
Court was right in dismissing the suit of the 
plaintiff, whatever may have been the finding 
on the point of title, We dismiss the appeal 
with costs. i 


1868] - Civil p. THE WEEKLY REPORTER. Rulings. 177 
The 17th Juty 1868. , E be considered as a mowrosee pottah under 
= , the terms of the contract. 
Present: 
à, SN os a The Priacipal Sadder Ameen observes 
The Hon’ble F. B. Kemp and E. Jackson, | that it was not compulsory on the plaintiff 
Judges. to register the bacena-puttro, the snid deed: 


being, to use the words of tbe Principal 
Sudder Ameen, “only an agreement for a 
future transaction.” 


Agreement to execute a pottah—Re- 
. gistration—Clause Z Section 17 Act 
; KX. 1865. 


Case No. 239 of 1868, 


Special Appeal from a decision passed by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 23rd November 1867, 

x H ufying a decision passed by the Moon- 
Uf of Salikha, dated the 11th April 


aa In support of this finding, the Principal 
Sudder Ameen quotes a decision of a» Divi- 
sional Bench of this Court, published in 
Volume VII, Weekly Reporter, page 280. 
The Principal Sudder Ameen holding that 
the document on which the plaintiff bases 
his case was not such a document as under 


co 


ios 


pow 1867, the Registration Law was inadmissible as 
ro evidence unless registered, refused to give 
Nund Ram aaa) oda (Iutervenors) | the defendants (the intervenors), whose lense 

i lea from the plaiutiff’s lessors was admittedly 

” wersus registered, any preference as against the 


Maunoo Bibee (Plaintiff ) and others (Defend- 
l _ ants) Respondents, 


Baboos Ashootosh Chatterjee and Tarueh- 
_ nath. Sein for Appellants, 


~ Baboo Khetturnath Bose for Respondents. 


Where defendants Lad contracted to execute a mow- 
rosee pottali of certain land at a given rent for a 
consideration, of which a portion was paid as earnest- 
money, and the balance was to be paid within 15 days, 
and had agreed that if they failed to executesthe pottah, 
the baeena-puttro was to be considered a pottah, and 
plaintiff on ‘allegation of failure sued the defendants 
for possession on the footing that the baeena-namah 
was a mowrosee pottah:— . 


HELD, that the deed under which the plaintiff sued 
was a pottah, and, under C'ause 2 Section 17 of Act XX. 
1866, an instrumeut whose registration was compulsory, 
As an unregistered document, it could not hold its ground 
against a registered pottah put in by intervenors, ` 


Kemp, J.—Tax intervenors in the.Court 
below are the special appellants. . 


` The plaintiff (special respondent). sued 
the four defendants who were brothers, and 
one of whom is her husband,’ on the allega- 
tien that they contracted to execute a 
mowrosee pottah of 15 eottahs of land at 
a-rent of 12 rupees for a consideration of 
150 rupees; that out of this consideration, 
15 rupees were paid ag earnest-money, and 
that-it was contracted that the balance, or 
rupees 134, was to be paid within © fifteen 
days, and the defendants were to execute a 
mowrosee pottah, and failing todo so, the 
baeena-putiro was to be considered to be a 
pottab. The plaintiff alleging that the 
defendants failed to perform their part of the 
contract, sues for possession of the 15 cottahs, 
on the footing that the dacena-namak is to 


~~ 


it is $0. 


deed of the plaintiff under the provisions of 
Section 50 of Act XX of 1866. 


In special appeal, it is contended that this 
finding of the Principal Sudder Ameen is 
wrong in law, and we are of opinion that 
The deed under which the plaintiff 
sues ig nothing more or less than a potteah, 
and in the plaint itself this mach is admitted, 
for the plaintiff asks for possession under 
this deed, treating it as a pottah. Now, under 
Clause 2 Section 17 of Act XX of 1866, 
the document in question being an instrument 
which created a right in immoveable property, 
the registration of the same was compulsory 
and not optional. 


The decision quoted by the Principal 
Sudder Ameen refers to a contract which 
was simply preliminary, and not fo a con- 
tract which amounts, as in this case, to a 
mowroses pottah. Tho dacera-ramah was 
registered by one only of the contracting 
parties, namely, by Panaoollah, the husband 
of ‘the plaintiff. The other brothers, or 
Tumeezooddeen, Khuyrat Ally, and Nasser 
Ally, took no steps to register the document ; 
nor did the plaintiff take any measures to 
compel them to do so. The defendant’s 
pottah is admittedly registered, and therefore, 
being an instrument of the desqription men- 
tioned in Clause 2 Section 17 of Act XX 
of 1866, is entitled to a preference over the 
unregistered document of the plaintiff, both 
documents relating to the same property. 


We therefore reverse the decision of the 
Principal Sudder Ameen and restore that 
of the first Court, The special appeal is 
decreed with costs. 
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The 17th July 1868. 
Present: . 
The Hon’ble J. B. Phear and 0. Hobhouse, 
Judges. 


Jurisdiction — Appeals filed beyond 

_ time — Excuses for delay — Lower 
Courtis discretion. 

Case No. 470 of 1868 under Act X of 1859. 

Special Appeal fram a decision passed by 
the Judge of Nuddea, dated the 18th 
December 1867, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 11th September 1865. 
Mowree Bewa (Defendant) Appellant; 

Versus 

Soorundarnath: Roy (Plaintiff) Respondent. 
Baboo Issur Chunder Chuckerbutty for | 

. Appellant. i 
Baboos Grish Chunder Mookerjee an 

Kalee Mohun Doss for Respondent. 


Tt is competent for the High Court sitting on special. 


appeal to look into the grounds which a Judge has 
given.for admitting an appeal after the lapse of the 
period limited for that purpose by the Procedure Code. 
FELD, with reference to a decision of the Full Bench, 
reported at page 181 of Vol. IX, Weekly Reporter, to 
the effect that a new statement of the law by the High 
Court was not a sufficient excuse for-delay in applying 
for a review of a judgment, that it is still less an ex- 
cuse for delay in appealing against a judgment. 
Phear, J.— Tus history of these cases is 
curious enough, but we need not narrate it 
at length now. 
on 29th of June 1865, 21 cases of appeal, 
parallel cases, were determined by the Judge 
of Nuddea, and all remanded to the Court 
of first instance for re-trial. Of these 21, the 
plaintiff in one ‘only appealed specially to 


the High Court against the remand order of 


the Judge, and he was successful enougli to 
get the remand order reversed, and the de- 
creé of the first Court, which had been ap- 
penled against to the Judge, substantially 
upheld. While this special appeal was pend- 
ing, the 20 cases in which the plaintiff had 
not appealed were heard on remand by the 
first Qourt, and in all of them the plaintiff's 
suit was dismissed, the first Court then re- 
versing the decision to which.it had before 
come. This toak place on the Lith of Sep- 
tember 1865. The decision of the High 
Court on the one case in which the appeal 


had beea preferred, was pronounced on the 


6th of January 1866° Ona year ond nine 
months after the judgntent of the High Court, 
namely, on the 30th of October 1867, ‘the 
‘plaintiff in the remaining 20 cases appealed 


THE WREKLY REPORTER. 


| tion. 








It is sufficient to say that. 


Ri¥ings, [Vol. X. 


to the Judge agaifst the decision of the 
Deputy Collector. The Judge admitted these 
appeals, although they were greatly out of 
time, and in each ease, reversing the deci- 
sion of the first Court, gave a decree accord- 
ant with the decree of the High Court. in 
the analogous case which had ,been specially 
appealed. In 17 of these cases, the defend- 
ants, who are the parties aggrieved- by the 
decision of the Judge, appeal specially to 
this Court, and the first (wa may say the 
prinéipal} ground of appeal is that the Lower 
Court, the Judge, was wrong in admitting 
the appeals after the Japse of so long a period 
as had occurred beyond the time limited for 
that purpose by the Procedure Code.. 


It has been urged on the part-of the 
special respondent that this Court cannot 
take an objection of this kind into considera- 
Tt is said that inasmuch as the Judge 
has expressed himself satisfied with the rea- 
‘sons put forward by the appellants for their 
{delay, tt is not for this Court to interfere 
‘with the exercise of hia discretion. 


There cannot, however, be any doubt that 
on an appeal to this Court against the decree 
of a subordinate Court, every thing which 
had preceded that decree as an act of Court 
ig open te revision. It is therefore compe- 
tent for us, sitting here on special appeal, to 
look inte the grounds which the Judge has 
given for ndmitting the appeals in which the 
decision now appealed against was passed ; 
aud if we think that the grounds upon which 
he acted in so admitting the appeals are im- 
peachable here in special appeal, we are 
bound to reverse his decision accordingly. ' 


The cause which would induce this Court to 
interfere with the exercise of a discretion of 
the kind here referred to ypon special appeal 
jwould commonly ba that the discretion was 
exercised without proper legal material to 
lsupport it. Other grounds of impeachment 
imight no doubt be imagined, such as that the. 
discretion had been exercised capriciously, 
ov with malice, and so on; but these are like- 
ly to be seldom exhibited. In this case, the 
Judge having said that he was judicially 
satisfied that the appellanis, in coming fo him 
so late as they did, had accounted for their 
delay, and there being no imputation apon 
his honesty, we have only to see whether 
le had bafore him material sufficient in law 
to enable him to come to the conclusion that 
the delay was justified. 


His own statement on this point is that 
“thegrounds showing the cause of delay 
“were reasonable, for it is an undisputed’ 


we 


fan interpretation of the law which had not 
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a 
“ fact that the appellant’s former mooktear, | he would have obtained the benefit of the 


“ since dead, owing toold age, &c., had 
“resigned his duties;” and before that 
he had said—“it is shown that the appél- 
“ lant could not have appealed on his pre- 
“ sent grounds during the prescribed period.” 


‘The ¢ause of delay which we first read from 


the judgment of the Judge is one that 
might justify a delay of a few days, but 
could not possibly be any reason for not 
bringing a suit within two years. Theother 
ground, namely, that the appellant could not 
have appealed on his present grounds during 
the prescribed period, is perfectly valueless. 
His present ground we understand to consist 


‘in the judgment of the High Court delivered 


on the 6th of January 1866 in the cognate 


aR wherein the plaintiff had been diligent 


y gh to appeal. And that judgment was 
“gt special in any way as an enunciation of 
jaw. However, had it in fact pronounced 


previously been accepted, it would not have 


. afforded a reason for a delay in bringing the 


appeal. ‘This is, we think, clear from the 
reasoning and the decision of the Full Bench, 
reported in Volume IX, Weekly Reporter, 
page 181, which laid down that a uew state- 
ment of the law by the High Court was mot 
2 sufficient excuse for delay in applying for 
a review of a judgment. And it seems to 
us that if itis not an excuse for delay in 
applying fora review of a judgment, still 
less can it be an excuse for delay in appeal- 
ing against a judgment. But, as we have 
already said, the chracteristic of the judg- 
ment of the 6th of January 1866 was not 
that it laid down any new principle of law, 
or sanctioned any new interpretation of the 
law, .but it was a decision between parties: 
upon the facts of the case. It is true that 
the facts of the case were, if not precisely 
the same, at least very analogous to those 
obtaining in the case now before us; but 
that seems .to us the greater reason why the 
decision of the 6th of January 1866, is no 
excuse for the delay. If, in the one case 
similarly situated with the others, he could, 
by diligence in applying to the High Court, 
obtain the remedy which he did in fact ob- 
tain, he might, in like manner, have obtained ' 
a similar remedy in all the other cases. And 
he might not only have appealed against the 
original remand order made in the 20 cases 
as he did in the one, but he. might, at 
any rate, have appealed immediately upon 
the decision of the Deputy Collector on 
the llth of September 1865; and had he 
done so, there cannot be any ‘doubt that 
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decision of the High Court of the 6th 
of January 1866. And whichever way the 
conduct of the. plaintiff, now special respond- 
ent, is looked at, if seems to us that he is 
absolutely without any excuse gt all for 
delaying to bring his appeal until two years 
had elapsed after the passing of the decree 
which is appealed against. In this view 
of the facts involved in these cases, as 
exhibited by the judgment of the Lower 
Appellate Court, it seems tọ us that the 
Judge had no ground whatever to go 
upon when he arrived at the conclusion 
that’ -the appellants before him had satis- 
factorily accounted. for their not having 
come within the time prescribed by the 
Act. We therefore think that his deci- 
sion admitting the appeal was wrong in 
law, and consequently that his final decree 
on appeal cannot be supported. 


This being so, we think that this appeal 
must be decreed, and the decision of the 
Lower Appellate Court reversed. The effect 
of this will be to confirm the decision of the 
first Court. The appellant must get his 
costs in this Court and in the Dower Appel- 
late Court. 





(and 


The 18th July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Ghatwals — Their appointment by 
zemindars—Possession and title— 
Resumption and settlement. 


Case No. 357 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhagul- 
pore, dated the 14th September 1867. 


Mahaboob Hossein alias Horee, and others 
(Defendants) Appellants, 
VErSUS : 
Mussamut Putasoo Koomaree, mother and 
guardian of Thakoor Brojo"Lall Singh, 
(Plaintiff) Respondent. 
Messrs. G. C. Paul and R. E. Twidale for 
Appellants. 
Baboos Chunder adhub Ghose’and 
NMohinee Mohun Roy for Respondent. 


Plaintiff, as guardian of her minor‘son, sued to esta- 
blish his right to, and to recover possession of, her 
husband’s ancestral ghatwallee mehal, which, after. 
resumption, had been settled with her son, and then 
sold for default of payment of Goverment revenue, 
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As the resumption was ultimately set aside by the Sudder 
Court, the settlement and sale were annulled, and 
the auction-purchaser withdrew. On entering again 
upon possession, plaintiff was prevented from collecting 
rents, and was ousted by defendant W, who claimed under 
a kutkina from defendant T, who held a lease from the 
zemindar. 


He xp, that though plaintiff failed to prove possession 
and ouster, she was entitled to go into the question of 
title. 

HELD, that as the resumption and settlement proceed- 


ings have been cancelled, the minor son must be looked 
upon as holding his former position. 


Herp, that as the appointment of a ghatwal rests i Si ' 
appoint aj pore were declared to be uot liable to re- 


with the zemindar, who may, if necessary, 
suitable person, and as no necessity exists Coan 
uo longer requiring the services of ghatwals in that 
part of the country), the plaintiff is not entitled to re- 
cover possession. 


HELD, with reference to Section 128, Code of Civil 
Procedure, that it is not necessary for partiesin a case 
to file documentary evidence unless it be called for 
by the Court. 

Loch, J—TueE plaintiff, as guardian of 
her minor son, alleges that her husband 
Thakoor Sheo Shewuk Singh held Mouzah 
Nuzam, Pergunnah Nirpulpara, Mehalah 
Khuruckpore, as his ancestral ghatwallee 
mehal ; that it was resumed by Govern- 
ment, and, after the death of her husband, 
was settled with her minor son Thakoor 
Brojo Lall Singh in October 1851; that 
owing to default in: the payment of the 
Government revenue, the property was sold 
on 25th February 1858, and purchased by 

*Jowahir Ram; that as the resumption pro- 
ceedings were ultimately set aside by the 
Sudder Court on 29th February 1860, the set- 
tlement proceedings and the subsequent sale 
were annulled; that the auction-purchaser, 
considering that he had no further right in 
the property, withdrew, and plaintiff enter- 
ed upon possession in 1270-71 (1864) ; that 
in 1273 F. S. (1866) the defendant Maha- 
boob Hossein, claiming under a kutkina 
from the defendant, Mrs. Sandys, who held 
a lease from Rajah Neelanund Singh, zemin- 
dar of Mehalah Khuruckpore, prevented the 
plaintiff from making collections, and ousted 
her on 15th Aughran 1274, and collected the 
rents due from the ryots for 1273, Plaint- 
iff, therefore, sues to establish her son’s 
right to the ghatwallee tenure, and to re- 
cover possession with mesne profits to date 
of re-entry. 


On the part of the defendants it is con- 
tended tat as plaintiff admitted the justness 
of the resumption proteedings, and entered 
inta a settlement for the resumed lands, and 
thereby gave up all her rights aud interests 
is ghatwal, she has now no right to recover 
an that capacity ; that though the settlement 
and subsequent sale in 1857 be invalids as 
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against the defendant (zemindar), yet it is not 
so against the plaintiff who acquiesced there- 
in and allowed the estate to be sold for ar- 
rears of revenue, and as the auction-pur- 
chaser retained possession under the sale 
without any objection on the part of the 
plaintiff, she cannot now claim any right or 
title as ghatwal; that by the judgment of 
the Privy Council, dated 13th August 
1855, in the appeal of Rajah Neelanund 
ngh, the ghatwallee melals of Khuruck- 


sumption, and ou 29th February 1860, an 
order for the release of the property was 
made, and the mehal was accordingly given 
up by Government, but these proceedings 
do not restore any rights to the plaiutiff ; 
that the allegation of plaintiff that she 
recovered possession after the auction-pur- 
chaser had withdrawn, and that she was 
subsequeutly ousted by Mahaboob Hossein, 
is untrue ; that the appointment and remo- 
val of ghatwals rests with the zemindar, 
and no oe, especially a woman, can claim 
any right to a ghatwallee tenure without 
the consent of the zemindar ; that the de- 
fendant Rajah Neelanund Singh, in virtue 
of the authority vested in him, entered into 
a settlement with the auction-purchasers in 
1862, but that subsequently, having made an 
arrangement with Government of 9th No- 
vember 1863, whereby, in consideration of 
an addition of rupees 10,000 to the annual 
jumma paid by him, the Government agreed 
to dispense with the services of the ghatwals 
in Mehalah Khuruckpore, he annulled the 
ghatwal lease made in August 1862, and 
settled the mehal in fine with Mrs. Sandys 
who, on the 30th December 1863, made a 
kutkina settlement with Mahaboob Hossein. 
The Principal Sudder Ameen’ held that 
plaintiff had failed to prove her possession 
subsequent to the auction-sale, but that she 
had* not been deprived of her right to suc- 
ceed to the ghatwallee tenure either by the 
resumption or sale proceedings, for the-set- 
tlement was forced upon her; that though 
the mehal'was released from resumption at the 
instance of the zemindar, she obtained no 
rights thereby, for Government, by giving up 
its claim, restored the mehal to the position 
it was in before resumption ; that it is es- 
tablished that a zemindar cannot, at his own 
pleasure, appoint or remove a ghatwal, and 
as no cause had, in the present case, been 
made out for removing the ghatwal (plaintiff), ° 
she was entitled to recover possession. ‘he 
Principal Sudder Ameen, accordingly, gave 
a decree to the plaintitf for possession with 
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mesne profits from date of dispossession to 
date of re-entry. 


An appeal bas been 
fendants— 


Ist—That the Principal Sudder Ameen 
had refused to admit certain documentary 
avidence material to the right decision of the 
case, though offered in time. 


2nd.—That the Principal Sudder Ameen 
had examined only three ont of 14 witnesses 
produced by the appellants. 


drd.—~That plaintiff having failed to prove 
the fact of ouster, the suit should have -been 
dismissed without any consideration of his 
title, ' 


4th,—That plaintif having submitted to 
the resumption and settlement proceedings, 
and allowed the property to be sold for 
arrears of revenue, she can have no fresh 
right under the Privy Council decree passed 
on the appeal of the defendant, Rajah 
Neelanind Singh, to which she was no 
party. i 

5éh.—That as the Rajah (defendant) has 
no need of the services of a ghatwal, and 
the plaintiff is incompetent to discharge the 
duties of that office, it was wrong to give 
the plaintiff a decree. - 


The above include all the points that 
were argued. before us. 


On the first point, we think that the ap- 
pellant should be allowed to file the docu- 
ments which he requests the Court’s per- 
mission to put in, for the proceeding draw- 
ing up the issues fixed no fime for the 
production of the documentary evidence ; 
and we are not shewn that at the first hear- 
ing of the case, the Principal Sudder Ameen 
called for the documents. The law (Section 
128) is clear upon this point. The parties 
are required to bring with them and have in 
readiness at the first hearing of the suit, to 
be produced when called upon by the Court, 
all their documentary evidence of every 
description, &c. It is not necessary for 
the parties to file this evidence unless it be 
called for, and in this ease wa do not find 
thatit was called for, but it was offered the 
day after the issues were fixed, and was 
rejected, 


The second ground taken was not pressed. 
On the third ground, we think that though 
plaintiff has failed in the Lower Court to 


prove that she was in possession, and was 
ousted by the defendant, she is entitled to 





preferred by the de- 


` go in to the question of title, and to recover 
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possession, if she be able- to establish her 
right to succeed. 


On the fourth ground, we think that the 
mere fact of the. plaintiff having submitted 
to the resumption and seitiement proceed- 
ings, is not a sufficient ‘reason fer ‘ holding 
that she has no cause of action, or that any 
right she might have had to succeed to the 
ghatwallee tenure has been extinguished by 
her submission to those proceedings; nor, if 
the sale for arrears hns been annulled, will 
the fact of such sale deprive the plaintiff of 
any right. The effect of the Privy Council 
decree was to set aside-the resumption and 
settlement, and to restore the ghatwailee 
tenure to its former position. It remains to be 
seen whether the saleofthe tenure for arrears 
of revenue, while.the property was held by 
plaintiff as a permanently settled estate, de- 
prives her of the right to bring the present 
action, the sale not having been distinctly 
cancelled by any express order or decree ; or 
whether the right to sue does not rest in the 
auction-purchaser to whom the rights and 
interests of the plaintiff, as proprietor, were 
transferred at the time of sale, 


It is very clear that Putasoo, the mother 
and guardian of the plaintiff, took no steps 
to set aside the sale and acquiesced in if, for 
notwithstanding the decree obtained by the 
defendant Rajah Neelanund Sing before thet 
Privy. Council, by which the ghatwallee 
tenures of Khuruckpore were declared not 
to be liable to resumption by Government, 
yet she applied for the surplus proceeds of 
sale in February 1860. There is nothing to 
show that she received any part of the money, 
but her application, for it is sufficient to 
show her acquiescence in the state of mat- 
ters then existing. A suit was brought by 
the defendant Rajah Neelanund Sing fo re- 
cover the mesne profits, which had been 
collected by Government in the shape of 
revenue under the settlement, and which was 
directed to be refunded. Plaintiff was a 
party to that suit, as well as the auction-pur- 
chaser ; but though the Rajuh’s claim"to the 
money was rejected on 26th Mareh 1862, it 
does not appear that the plaintiff was put 
back into his former position. There are 
words, however, in another proceeding of 
24th November 1862, which are to the effect 
that the auction-purchaser had no night, and 
that matters had reverted to their former 
position, This judgment was confirmed in 
appeal by the High Court on 10th- October 
1863.. The proceeding of the 24th Novem- 
ber 1862, appears to us sufficient to show 
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that the sale, as well as all other proceedings, | upon asa kind of rural 
had been virtually, if not in express terms, | vices, like those of choy 
eancelled : and this being the case, the auc- | village police or servan 
tion-purchaser does not stand in the way of| grants of land; and the 
the plaintiff to preveut his éstablishing his|the ghatwals of Khur 
rights to the ghatwallee tenure. tained arises from the « 

country in which they 
hilly and jungly, and s 
that they were able ti 
without opposition, of > 
much in excess of the ar 
ed to them, and becau 
Khuruckpore were for | 
more inclined to spend 
after their own affairs ; 
East India Company’s C 
the time of Warren Hast 


But in supportof the fifth ground taken 
in appeal, it is argued, frs that plaintiff 
never was a ghatwal; he never was ap- 
pointed to the officea; the tenure was re- 
sumed in the life-time of his father, and the 
settlement was made during his minority 
with bis mother in his name. Secondly, It 
has been ruled by this Court that the 
gzemindar has the right to appoint and re- 
move ghatwals, and that the ghatwallee 
tenures nay bo feted when tho Govern- | ake Inquiries, it was fo 

i wals were in possession 


‘We do not think the fact that plaintiff] tates, instead of limited 
never was appointed as ghatwalcan deprive | their sunnuds of appoi 
him of any right he may have. ‘The pecu- judgment of the 25th d 
liar circumstances of the case prevented his! Council accepted the repi 
asserting his rights, whatever they be, at an | of Bhaugulpore as sho 
earlier stage; aud as the resumption and | held by the ghatwals and 
settlement proceedings have been cancelled,! to the zemindar. The g 
we must look upon him as holding the posi-| fo the Collector, had 1 
tion of the son of a ghatwal who has died | ance, nor proprietory inti 
while holding that office,—an office which | but held right of posses 
by custom has become hereditary subject | performed the terms and 
tothe confirmation of the zemindar. It is{sunnuds, “In a report of 
"necessary to explain what appears to bejsays that the ghatwals 
contradictory in the previous sentence. The} to the zemindar of Khu: 
fact ig that the office has descended from | tinue under his control, « 
father to son so unbrokenly that the office; jection. It was held by 
has at length been considered hereditary, {der Dewany Adawlut ( 
for the zemindar never appears till of late| page 170, Huriall Sing, 
years to have attempted to exercise his un- | landa being held condii 
doubted right of appointing œ person other i formance of certain d 
than the heir of the deceased ghatwal, to a | were not divisible on the 
vacant appointment, or of refusing his sanc- | wai, but descended to 
tion to the succession of the heir. Now, iti 1783, the Governor Ger 
cannot be doubted that in the inception of | dressed a letter to the 
this office, when the zemindara were entrust- , ruckpore to the effect 
ed with Police powers, as was found to be: ghatwal wasin his gift, h 
the case when the late East India Com-' deem tt necessary and 
pany assumed the dewanny, the ghatwals i person to the office of gh: 
held ‘their lands from the zemindars, andj the zemindar thought it : 
were appointed by them, and were liable | retain it (the ghat) unde. 
to removal by the same authority, They | informing the Court of th 
received lands out of the zemindary, and np- ta letter from the Collectoi 
pear never to have been interfered with | the Rajah of Khuruckpor 
by ‘the Mahomedan Government, though; settlement of the rent b 
jaghirdars, who held+service lands direct | men (ghatwals) and th 
from the State to prplect the country from! with the zemindar, so dik 
the inroada of*varicus lawless tribes, re- j transfer of the ghatwa 

vired to have the grant renewed on the: Council say :—‘ And ir 

Seension of the death of each incumbent. ! “ Collectors to which we 
The ghatwalg appear to have been looked | “ red, it is stated thatit is 


~. 
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“ Rajah to appoint and dismiss the ghatwals 
“attached to the Khuruckpore estates ; that 
“ he usually, but not always, makes a report 
“ to the Government when he does so; that 
“the settlement rests with him, and he 
“ raises or depresses the rent ;” and the con- 
clusion come toby the Privy Council with 
regard to these ghatwallee tenures was ‘* that 
“they were a part of the zemindary of 
“ Khuruckpore, and were included in the 
“ settlement of that zemindary, and covered 
“by the jumma assessed upon it,” and that 
consequently the Government had no right 
to resume any of these tenures as lands ex- 
cluded from the permanent settlement. 


It will be observed from the above review 
of the judgment of the Privy Council that 
the power of appointing and dismissing and 
transferring of the ghatwals is admitted to be- 
long to the zemindar ; that the Government 
of Warren Hastings considered that it rested 
with the zemindar to appoint another ghat- 
wal in the room of Ranee Sibessuree, dis- 
missed from office, should he think if advis- 
able, or he might retain the ghat under his 
own control. It appears also, that the set- 
tlement of the land rested with the zemin- 
dar, who might raise ovr depress the rent. 
We have it also clearly laid down that the 
ghatwallee tenure was not heregitary—at 
least notin the beginning—and that the lands 
were not divisible among the several heirs of 
a deceased ghatwal. The Privy Council 
does not go so far to say that the zemindar 
had a right to dismiss the ghatwal and re- 
sume the lands of the tenure. That was a 
question not before their Lordships, nor is 
it a question that we ueed enter upon in the 
present case. 


We think it also unnecessary to note 
all the judgments of the late Sudder Court 
and of the High Court in regard to these 
ghatwallee tenures, as the question in the 
present case is different from that which 
arose in other cases ; but we will refer to the 
judgment of the late Sudder Court of 1867, 
quoted at page 1812 of the reports for that 
year, and also to another reported at page 
1669 of the Sudder Reports for 1858. The 
principle laid down in these two judgments 
was to this effect, that the zemindars could 
resume the ghatwallee tenure if the services 
of the ghatwals were not required ; but that 
if the Government required the services of 
the ghatwals, the zemindar could not resume 
so long as Government demanded such 
service. In the case before us, the office 
has become vacant by the death of the 


ghatwal. It isthe inherent right of the ze- 
mindar of Khuruckpore to appoint another. 
No one can interfere with this right. He 
is responsible for putting in a suitable per- 
son, should Government require the services 
of the ghatwals. But the Government has 
considered this rural police to be useless, It 
has established a new police, upon whom 
the responsibility which formerly rested on 
the ghatwals now rests. The services of 
the ghatwals is no longer required. Why 
should the Rajah appoint another ghatwal 
under these circumstances? Certainly not 
to perform police duties, for that is no longer 
required of the ghatwal in Khuruckpore. 
Then what right has the plaintiff to take 
possession ? His only right would be that 
he has obtained the office of ghatwal from 
the zemindar ; but the zemindar was not 
bound to appoint him. He might have 
appointed any body else who would have 
been entitled toall the profits of the lands 
appertaining to the office without any in- 
terference from the plaintiff. Had the 
plaintiff been weak in body or mind, and so 
incapable of performing the duties of the 
office, the zemindar was not bound to ap- 
point him or any of his relations asa sub- 
stitute for him. He might have selected 
any stranger whom he thought fitted for the 
appointment. It is true, as observed above, 
that in this office of ghatwal, son has 
succeeded father continually, and the zemin- 
dar does not appear to have interfered, 
though the succession was not legal or valid 
till confirmed by the zemindar and reported 
by him to the Government authorities. 


It appears to me, therefore, that as the 
appointment of a person to the vacant office 
of ghatwal rests with the Zemindar, 
he may, if necessary, appoint a suitable 
person; that in this case, no necessity 


exists, as Government have given up their 
right to insist on the appointment of persons 
to that office, and no longer require the 
services of ghatwals in Khuruckpores aud 
that as the plaintiff is not entitled to succeed 
to the property by hereditary right, but only 
on appointment by the zemindar, tho plaint- 
iff is not entitled to recover possession on 
the grounds he claims, and I woufd there- 
fore reverse the order tof the Lower Court, 
and dismiss the plaintiffs suit with costs, 

Glover, J.—I concur generally in” this 
judgment. 


The 18th July 1868. 
Present: 


The Hon’ble H. V. Bayley, and A. G. Mac- 
pherson, Judges. 


Defamation -Damages—Libel—Pub- 
. lication. 


Case No. 70 of 1868. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
3lsé July 1867, affirming a decision 
passed by ithe Principal Sudder Ameen 
of that District, dated the 11th April 
1867. 


Komul Chunder Bose (Plaintiff) Appellant, 
VETSUS 


Nobin Chunder Ghose (Defendant) 
Respondent, 


Baboo Ashootosh Chatterjee for ‘Appellan t. 


Baboos Kishen Kishore Ghose and Greeja 
Sunkur Mojoomdar for Respondent. 


In a suit to obtain damages for defamation contained 
inaletter written and sent by defendant to plaintiff, 
where the only damage alleged was the injury to plaint- 
iff's feelings, — 

HELD, that such injury was not in itself a ground for 
giving damages in a civil action :— 


Hetp also that as the letter was received and read 
by the plaintiff alone, this did not constitute pub- 
lication. 


Macpherson, J.—I Am of opinion that 
this appeal ought to be dismissed, because 
I think that the judgement of the Lower 
Appellate Court is substantially right. The 
suit is brought for damages for defamation 
of character. The defamation is contained 
in a letter written and sent by the defendant 
to the plaintiff. The damage alleged is the 
injury to the plaintiff’s feelings : and in the 
plaint no allegation is made of any publica- 
tion of the libel beyond its being stated that 
the letter was sent to and read by the plaint- 
iff himself. 


It appears to me that the plaintiff’s case 
is deficient in several respects. In the first 
placd it is not proved that there was any 
publication, efor it is admitted that the letter 
was addressed to the plaintiff himself, and 
it was not proved that the letter was read 
by any body excepting the plaintiff. It is 
now said that it might have been proved 
that the letter was in fact received in the 
first instance and opeped by the nephew of 
the plaintiff. Admitting, however, that the 
plaintiff could have proved this, the fact of 
‘the letter being opened by the nephew or 
by any one else would not constitute pub.. 


lication by the defendant, unless the plaint- 
iff could have gone further and also proved 
that the defendant, when he despatched, the 
letter, knew that in the ordinary course of 
business in the plaintiffs house the letter 
would be opened and read by the nephew or 
by some oue else other than the plaintiff 
himself, 


Then the letter itself, although it may, 
when read as the writer intended it to be read, 
mean much that is insulting and abusive, 
does not, on the face of it, contain open and 
direct abuse, and there is no evidence what- 
ever to show what the inuendoes are, or what 
impression the reading of the letter would 
have produced on the minds of ordinary per- 
sons. Attached to the plaint is a schedule 
of the plaintiff’s explanation of the letter 
and the innendoes : but there is no evidence 
to support these explanations, and in the 
absence of evidence I am not myself able 
to say whether these explanations are or 
are not correct. 


Further, the only damage alleged is 
damage to the feelings of the plaintiff caused 
by the receipt of the letter. Such injury is 
not in itself a ground for giving damages 
in acivil action. ‘This case is very different 
from one in which a person, without plead- 
ing any .special damage, brings a suit for 
damages sustained by him by reason of a 
libel really published, and injuring him in 
the general estimation of his fellow men. 
In such a case the injury to the feelings of 
the person libelled may no doubt be taken 
into consideration. 
us there is no evidence of publication, or of 
the plaintiff having been injured in the 
estimation of any body; there is no proof 
of any injury save that which the plaintiff 
privately received from his feelings being 
hurt by tho receipt of this letter. 


On behalf of the appellant, itis alleged 
that the Lower Courts acted improperly in 
not enforcing the attendance of witnesses 
cited by him to prove the publication of 
the letter by the defendant before if was 
despatched by him. But I think that the 
Lower Appellate Court was right, looking 
nt the course the case took, 
that as the plaint confined itself to stat- 
ing that the letter was published by being 
sent to the plaintiff himself, the Principal 
Sudder Ameen was not wrong in what he 
did, 

Although the plaintiff’s case is incom- 


plete and he is not entitled to recover dam- 
ages, there is little doubt that the letter 


But in the ease before’ 


in saying - 


Pen me o Mea 


written by the defendaut was a highly im- 
proper one, and one which ought not to have 
been written. under these circumstances, 
I do not think that, we should grant the ap- 
plication made to us by way of cross-appeal 
to relieve him from the order of the Lower 
Court, directing him to pay his own costs. 
Notwithstanding that the defendant may 
have expressed his regret that any thing 
which he did should have hurt the feelings 
ofthe plaintiff, it appears to me, looking to 
all the circumstances of the case, that the 
Judge properly left each party to bear his 
own costs, and that the best thing we can do 
is to follow the same course as regards the 
costs in this Court. 


Bayley, J.—I concur. 


The 20th July 1868. 
Present: 


The How ble J. B. Phear and C. Hobhouse, 
Judges. 


Infi” l Executor—PMahomedan Will, 
: J Case No. 582 of 1868, 


Spe tal Appeal from a decision passed by 
tie Judge of the 24 Pergunnahs, dated 
the 30th December 1867, affirming a deci- 
sion passed by the Second Principal 
Sudder Ameen of that District, dated the 
4th April 1867. 


Jehan Khan (Defendant) Appellant, 


versus 


C. K. Mandy, executor to the estate of 
' Khodejaurussa Bibee, deceased, (Plaintiff) 
Respondent. 


Messrs. R. E. Twidale and G. A. Twi- 
dale for Appellant. 


Baboos Debendro Narain Bose and Anund 
Gopal Paleet for Respondent, 


_ The appointment of an infidel executor does not 
invalidate a Mahomedan’s will, and, until he is removed 


by a Civil Court, all the acts of such an executor are |, 


good and valid. 


Phear, J—We think that the Lower 
Courts are quite, right in this case. It is 
clear from the authorities to which we have 
been referred, namely, the Hidaya, Baillie, 
aud the case reported iu the Select Sudder 
Dewanny Reports, that the appointment ofan 


and, further, that all the acts of such an 
executor, aud his dealing with the property 
under the will, until he is removed and 
superseded by the Civil Court, are good and 
valid. We think that this in itself is 
enough to give ou executor such an interest in 
the will as entitles him to come into Court 
to establish it, if it be disputed, and that is 
all that has happened in this case. The 
Lower Courts have found as a fact that the 
will is a good and genuine instrument, aud 
that, on the face thereof, the defendant is not 
entitled to the certificate under Act XXVII 
of 1860. 


It is not necessary in this case for us to 
say whether now-a-days, if an application 
were made by a person interested in the 
will to have the infidel executor removed, 
and some other proper persou appointed in 
his place, the application would be granted, 
But on the grounds which have already 
mentioned, it seems to us that the Lower 
Courts are entirely right in their conclu- 
sions. We therefore dismiss the appeal 
with costs. 


The 20th July 1868. 
Present: 


The Hou’ble J. B. Phear and C. Ivbhouse, 
Judges. 


Benamee purchase — Alienation by 
benamecdar. 


Case No. 699 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 24th February 1868, affirming 
a decision passed by the Moonsiff of 
Pursah, dated the 3rd April 1867. 


Bhugwan Doss (one of the Defendants) 


Appellant, 
VETSUS 
Upooch Singh and others (Plaintiffs) 
Respondents. 0 
Mr. R. E. Twidale nnd Baboos Onoo- 


kool Chunder Mookerjee und Greeja Sun- 

kur Mojoomdar for Appellant. 
Baboo Ubinash Chunder Banerjee for 

Rospondonts. t 

Property bought by P in the name of S was mortsag- 
ed by P through his benameedter S, by conditional sgle 
to L, who dying atter foreclosure, left? it in possession 
of his widows, defendants Nos. 3 and 4, from waom 
plaintiff purchased it at a sale in execution of a,de- | 
Defendants Nos. 1 and 2 resisted 


cree against them. 


infidel executor does not invalidate the will ; | on the grouna that S's conditional sale did not pass 


the rights and interests of P, which they bought at an ! that the Principal Sudder Ameen has, in 


auction-sale in execution of a decree against P. terms, found that Gunga Pershad bought 
Herp that the decree of foreclosure was good and 


binding against Nos. 1 and 2, unless they could show the property m the nang of Gour Surn 
fraud. If property is purchased in the name of a Persaud, and that it was on that account 


benameedar, and the indicia of ownership are placed in | that the conditional sale of 26th July 1851 
his hands, the true owner can only get rid of the 


s q ™~ 
effect of gn alienation by showing that it was made! W'S made in the name of Gour Sura 
without his acquiescence, and that the purchaser took; Persaud. If this be so, then the de- 


with notice of that fact, cree of foreclosure of 29th December 

Phear, J.—Tue plaintiff sues in this suit, 185+ obtained, no doubt, as far as concerns 
for an entry of certain names in the Towjee| name, against Gour Surn Persaud alone, 
of the Collector after expuuging the names | would be good and binding against the 
that are already there, and finally for re-| defendants Nos. 1 and 2, so as to foreclose 
placing the names, which are first to be] the equity of redemption which they pur- 
entered, by his own. And the foundation | chased of Gunga Pershad, unless they can 
of this order is to be a declaration that he is | show that the foreclosure was effected in 
entitled to certain property in suit as against ! fraud of them or of their vendor and con- 
the defendant. sequently was void and inoperative. It was 


The title which the plaintiff sets up is | & matter of small consequence whether their 
as follows, namely :—that the property in rights were reserved by the decree or not. 
dispute originally belonged to” one Gunga If the notice which must have preceded the 
Pershad; that it was bought by Gunga foreclosure decree of December 1854 was 
Pershad in the name of Gour Surn Persaud ; | served upon the right person, then the de- 
that on the 26th of July 1851, Gunga Per- ; cree will bind the equity of redemption, into 
shad, through his benameedar Gour Surn ; Whosesoever hands it may have passed. It 
Persaud, mortgaged the property by con- might, no doubt, (supposing the fact were 
ditional sale to Bhugwan Lall; that on the| 80) have been possible to show, that the 
29th of December 1854, Bhugwan Lall: notice of foreclosure was served upon Gour 
foreclosed, and, we suppose, dying shortly | Surn Persaud, and kept from the knowledge 
after, his widows the defendants Nos. 3 and, of them, the defendants, although the mort- 
4 in this suit, obtained possession ; and that ' 89360 Was well aware that the equity of 
finally on the 7th of July 1868, the plaintiff | redemption had passed from Gunga Pershad, 
himself purchased the same property at an. OY Gour Surn Persaud, iuto the hands of the 
execution-sale effected in consequence ofa defendants at the execution-sale: but un- 
decree passed against the widows. | til this is shown as a matter of fact, it must 
ı ba presumed that the proceedings in the 
foreclosure were regular and valid, and as 
of the plaintiff, on the ground that Gour! far as can be eathered fro; see 
f ni g rom the record, Gour 
Satara eee yee eee Persaud was the right person against whom 

I } ‘ought. 
Gunga Pershad, and that they, on the Ist! fee yous sae mec prona 
of December 1851, bought the rights and | So again, we think we ought to observe, 
interests in the same property at an auction- ' that the onus lay upon the defendants to 
sale in execution of a decree against Gunga ' show that the conditional sale: excuted by 
Pershad. And they say that in 1858, they | Gour Surn Persaud was not binding upon 
had their names put in the Collectors Tow- ' them or their vendor, if such were the fact, 











— 





The defendants 1 and 2 resisted tlre claim 


jeo and have since had enjoyment of the ' because if property is purchased in the name , 


property. ‘They, moreover, maintain that} of a benameedar, and all the indicia of 
ihe foreclosure of the mortgage effected on ' ownership are placed in his hands, the true 
the 29th of December 1854, cannot bind , °Wer can ouly get rid of the effect of an 
them, becattse they were no parties to the | alienation by the benameedar, by showing 
foreclosure decree: and, further that their | that it was made without his own acequies- 


rights were specifically reversed by the | Cente, and that the purchaser took with 
Acaiee: ! notice of that fact. It seems to us cer- 


; ‘tain that if the defendants desire in this 

Tt is*obvious from. this statement of the icase to have the advantage of Gour Surn 
antagonistic claims gf the plaintif and of | Persaud’s conveyance not being biading 
these defendants, that this suit depended upon Gunga Persahd, it was for them to 
entirely upon matter of fact. It seems to us | make out that it was not so binding, Iam 
-that the Lower Appellate Court has found the | assuming of course, in stating this, that 
facts as alleged by the plaintiff. We ghink ' the facts are such as the Principal Sudder 


ee 
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Ameen has:found them to be. If- then 
Gunga Pershad’s interest in the property 
was mortgaged in July 1851 to Bhugwan 


Lall, and if his equity of redemption; into | 


whosever hand it had passed; was foreclosed 
on the 29th of Decémber 1854, it follows 
necessarily that the plaintiffs, whe bought 
Bhugwan Lall’s rights and interésts on the 
Tth July 1865, obtained the absolute owner- 
ship, and consequently they are entitled, 
as against the defendants who dispute that 
ownership, to have a declaration in this 
suit that they are the absolute owners of 
the property. We think, however, that the 
order of the Court ought not to go beyond 
this pdint. There ought to be no direction 
to the Collector of the kind asked for by 
the plaintiff,- and consequently the de- 
cres of the Lower Courts must be modified 
_to that extent. With the declaration of 
ownership which we think ought to be 
made, in his hands, the plaintiff may go to 
the Collector, and there is no doubt that 
the Collector will then upon that title do 
what is right and proper with regard to 
mutation of names. i 
Although we have modified to some ex- 
tent the decree of the Lower Courts, we 
have not interfered materially with the de- 
cision on the merits at which they hanve 
arrived ; and, therefore, we think’ that the 
appellant must pay the plaintiff’s costs, 





The 20th July 1868. 


Present: 


The Hon'ble J. B. Phoar and ©. Hobhouse, 
l Judges. a 


Joinder of causes of action—Pro- 
cedure. $ 


= Case No. 727 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
-dated the Tih March 1868, reversing a 
decision passed by the Moonsiff of that 
District, dated the 29th May 1867. > 
Golam Mustafa Khan (Defendant) 


Appellant, 
VErSUS 


Sheo Soonduree Burmonee (Plaintiff) 
ate Respondent, 
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Baboo Mohinee Mohun Roy for Appellant. 


Baboo Greesh Chunder Ghose for Respond- 
ent, : 

Where plaintiff claimed property which she alleged 
to have passed iuto the hands of diferent defendants 
by several acts of wrongful alienation at different times, 
and the Court of first instance tried the cas@as a whole, 
notwithstanding that it found the causes of action to be 
several and distinct against several defendants,— 


Heo, that the Lower Appellate Court, when this 
objection was made before it, ought to have tried the 
case'as made up of separate suits against so many differ- 
ent defendants, 

Phear, J.—Tue_ plaintiff claims the pro- 
perty which is the subject of suit as having 
originally belonged to her husband and then 
to her son ; and she alleges that it has passed 
into the.hands of the different defendants by 
séveral sets of wrongful alienations to them 
effected at different times. 


The Ist issue in the Court of first in“ 
stance was “whether there are several 
‘Causes of action or only one, and whe- 
‘ther the plaint is therefore improper, as 
tt it was against several defendants.’ The 
Moonsiff found this issue in favour of 
the defendants, that is to say, he was of 
opinion that the causes of action sued upon 
were several and distinct, and against 
several defendants. Notwithstanding this 
conclusion, he tried the case as a whole, re- 
ceived ~evidence on both sides, and gave a 
determination on the merits. This was also , 
in favor of the defendants, as he dismissed 
the plaintiffs suit. The plaintiff appealed, 
and the first issue in the Principal Sudder 
Ameen’s Court was “ whether the plaintiff's 
“ suit has been brought’on different grounds, 
‘Cor not,” a repetition ofthe objection which 
was made in the Court of first instance. In 
regard to this issue, the Principal Sudder 
Ameen ruled that under the circumstances 
of the case, there was vo ground for the 
plaintiff bringing separnte suits. 

It sppeats to us that the Principal Sudder 
Ameen wis entirely wrong in the conclusion 
which he thus arrived at. We think that 
he was bound to give effect to the objection 
which was made before him, and he ought 
to have tried the case as being made up of so 
many separate suits agains’ so many difer- 
ent defendants. We think also that there 
lias been some misapprehension in the mind 
of the Principal Sudder Ameen with regard 
to the issues which he had to try between 
different parties, and we’are inclined to 
trace this confusion ‘which bas arisen from 
the circumstance that so many different 
actions have in effect been tried as-one. 
Amongst other things, a result has been. 
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brought about, which is clearly wrong, name- 
ly, that the Principal Sudder Ameen has 
given costs against all the defendants alike, 
calculated upon the whole value of the sub- 
ject of the amalgamated suit. Uponthe whole, 
we think that we are bound to send back the 
case to the Lower Appellate Court for re-trial, 
and we do so with directions that the Court 
treat if as so many separate suits brought by 
the plaintiff against the separate sets of de- 
fendants whom she separately charges with 
having taken possession of different portious 
of the property, and kept her out of the en- 
joyment thereof, 


The Lower Appellate Court will try these 
suits upon the evidence which is already on 
the record, but i& will be careful, in eventually 
awarding costs, to treat the several sets of de- 
fendants as several distinct parties, each 
concerned only with the particular portion of 





the property for which he defends. ‘The 
costs will follow the event. 
The 20th July 1868. 
Present : 
_ The Hon’ble J. B, Phear and C. Hobhouse, 
Judges. 


Onus probandi—Suit for declaration 
of lakhiraj title. 


Case No. 676 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24- 
Pergunnahs, dated the 30th December 
1867, affirming a decision passed by the 
Sudder Ameen of that District, dated 
the 10th Apri? 1867. 


Hurendur Kishore Bahadoor (Defendant) 
Appellant, 


versus : 
Kedarnath Mitter (Plaintif) Respondent. 


Mr. J. S. Rochfort and Baboo Kalee 
Mohun Doss for Appellant. 


Buboos Oopendur Chunder ` Bose and 
Bhowanee Churn Dutt for Respondent. 
Where plaintiffs sued for declaration that certain 

lands were lakhiraj, on the ground that defendant had 

obtained a decree in the Collector’s Couré against them 
for rent, — HELD, that the onuslay upon the plaintiffs 
to show that they were holding the land as true /akhiraj, 
and that gre Collector’s decree was wrong, 
Phear, J.—In this case, the plaintiffs ask 
the Court to declafe that certain lands in 
' their possession are lakhiraj, and their 
_ cause of action, which they say entitles them 
_ to this declaration against the defendant, is 
: č Ld 


that the defendant has lately in the Collect- 
or’s Court obtained a decree against them 
for rent of these very lands. Both the 


Lower Courts have given the plaintiffs the 


decree they seek. The Lower Appellate 
Court places its judgment upon this founda- 
tion, namely, “ the plaintiffs state that the 
‘land in question is held by them rent free: 
“unless the defendant be able to prove the 
“ said allegation to be false, the plaintiffs 
“ must be successful in their suit.” The 
Lower Appellate Court then proceeds to - 
discuss the value and weight of the evidence 
adduced by the defendant, and concludes 
with these words—‘ for all these reasons, 
“the defendant has not been able to prove 
“in the least that the disputed land is not 
“ lakhiraj, or that the tenure has come 
“into existence subsequently to December 
“1790,”? and upon this finding the Lower 
Appellate Court gives a decree for the 
plaintiffs, without, as it seems to us, en- 
quiring into the nature or value of the 


| plaintifs evidence. 


It is objected on special appeal that the 
Lower Appellate Court has erred in thus 
making its decision turn upon whether er 
not the defendant had made out that the 
land was not lakhiraj, and we think that 
the objection is valid. We see nothing in 
this case to relieve the plaintiffs, who come 
into Court to seek a specific remedy, from 
the burden of proving that he is entitled to 
that remedy. It seems to us that it was in- 
cumbent upon the plaintiffs fo show that 
they were holding this land as true lakhiray, 
and that the decree obtained against them 
by the defendant was wrong. 


The special respondent has endeavoured to 
support the opinion of the Lower Appellate 
Court as to the incidence of the onus of 
proof by quoting a decision of this Conrt pass- 
ed by the majority of three Judges in April 
i864, which is reported in the special number 
of the Weekly Reporter, page 174 ; but it is 
sufficient to say with regard to that decision 
that the case in which it was passed, is by 
no means parallel with the present case. 
There, on the facts which were admitted, the 
zemindar (defendant) was guilty of having 
illegally ousted the plaintiff from possession 
of the lands in dispute, unless he could show 
that they were not /akhiray lands, and were, 
on the contrary, his (the zemindar’s) mél 
lands. The Court there heid that on those 
facts, the onus lay upon the defendant to 
prove his defence. In our case, tha defond- 
ant has nothing to justify, until the plaintiff 
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makes out at least a prima facie case to the 
effect that the decree in the Revenue Court 
was an improper decree, and passed in pre- 
judice of his (the plaintifs) title. 

We are, therefore, clearly of opinion that 
the Principal Sudder Ameen has committed 
an error in his treatment of this case. We 
therefore remand it to the Lower Appellate 
Court for re-trial upon the evidence which is 
on the record. ‘The issue to be tried should 
be, whether or not the lands are the 
plaintiffs l@akhiraj lands. Costs will follow 
the event. j 


The 21st July 1868. 
Present: 


The How’ble F. B. Kemp and E. Jackson, 
Judges. ' 


Travelling beyond the plaint— Pre- 
emption — Co-partnership — Vici- 
nage. l 

Case No. 271 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Trihoot, 
dated the 28rd November 1867, affirm- 


ae —ing a decision passed by the Moonsiff of 


-7S that District, dated the 28rd January 


“TX 


867 . 
Kony Baa Lall (one of the Defendants) 
Appellant, 
VETSUS 
Gridharée Lall (Plaintiff) Respondent. 
Mr, R. E. Twidale for Appellant. 
Baboo Anund Gopal Paleet for * 

j Respondent. 

A plaintiff suing to establish a right of pre-emption 
on the ground of co-partnership with the vendor, can- 


not be allowed to travel beyond his plaint, and obtain a 
decree by right of vicinage. 


a 


z Jackson, J—Tue plaintiff prefers this 
suit to obtain possession of 1 beegah 1385 
eottahs of Fukeeranah land, on the ground 
that he was entitled toit by right of pre- 
emption, and in preference to the defendant 
to whom those lands have been sold by their 
former owner. The special pre-emption 
claim put forward in the plaint is right as 
a co-partner with the vendor. The answer 
of the defendant was that he also was a co- 
pariner in the land, and as such was as well 
entitled to purchase the property as the 
plaintiff. Both Courts have decreed the 
plaintif’s claim. The Principal Sudder 
Ameen, upon this direct issue as raised be- 





tween the parties, recording his opinion that 
the allegation of the defendant was whim- 
sical and fanciful. The Principal Sudder 
Ameen does not seem to have entered into 
the question of fact that was thus raised 
between the plaintiff and the defendant, and 
has, in reality, given no opinion upoa it. 


_The special appellant’s objection is based 
upon this point, but if is stated by the 
pleader for the respondent, that even if his 
right on the ground of co-partnership can- 
not be sustained, still the plaintiff is entitled 
on the ground of vicinage, and that in fact 
both Courts have decreed the claim of. the 
plaintiff on the ground of vicinage, the Prin- 
cipal Sudder Ameen stating that the defend- 
ant himself admitted that the lands in dis- 
pute were within the boundaries of the 
plaintifi’s putty. It appears to us that the 
question of vicinage was not admitted by tha 
defendant, but that the defendant distinctly 
stated that his property was adjacent to the 
disputed land, as well as the plaintiffs pro- 
perty, and upon this point there appears fo 
have been no evidence taken, and no real 
decision has been arrived at; but it appears 
to us immaterial, because the right which 
the plaintiff claims is not a right of vicinage, 
but a right as co-partner. He distinctly 
uses in his claim the Mahomedan term show- 
ing that he claims his right as a co-partner. 
He cannot be allowed to travel beyond his 
plaint, and he cannot therefore obtain a 
decree by right of vicinage, and we think we 
ought not to return the case for any further 
trial on that point. On the right on which 
the plaintiff claimed, his suit must be dis- 
missed. : 

We therefore decree the appeal, reverse 
the Principal Sudder Ameen’s decision, and 
dismiss the plaintifi’s suit with all costs.: 


The 21st July 1868. 
Present: 


e 
The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Illegal dispossession — Admission. 


Case No. 121 of 1868. |, 
Special Appeal from @ decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 29th September 1867, 
affirming a decision passed by the Mbon- 
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ane 


| Bykunt Coomar (Defendant) Appellant, 
, ; VETSUS 


a 


Chunder Mohun Chowdhry and others 
(Plaintiffs) Respondents. 


Baboo Khettur Mohun Mookerjee for 


Appellant. 
Baboo Umbika Churn Banerjee for 
Respondents, 


In a suit to recover possession and mesne profits of 
alleged istemoorart lands, where defendant pleaded that 
they were not such lands,— HELD, that as plaintiffs fa- 
ther had been in quiet possession of the tenure, whatever 
it might have been, and plaintiff himself had been in 
possession until dispossessed by defendant without any 
sufficient title, the plaintiff was entitled to a decree, 


If a defendant’s admission is read against him, 
the whole of it must be taken together. But by this it is 
not meant that separate and distinct allegations made 
without any qualification may not be used separately 
apainst him. The judgment of the Full Bench in the case 
of Pooltin Behari Sein (9 W. R., 190) discussed and 
explained. 


Bayley, J—I am of opinion that this ap- 
peal ought to be dismissed with costs, The 
plaintiff sues for possession and mesne profits 
on the ground of having been dispossessed 
from certain ancestral tstemoorart jummai 
lands. 


The defendant’s case is that he has not 
dispossessed the plaintiff; that the lands in 
dispute are not the plaintiff's istemoorari 
lands ; that the plaintiff’s father once held 
the lands, but being unwilling to pay an 
enhanced rent, he (the plaintiff's father) gave 
‘them up by a deed of relinquishment. The 
‘first Court decreed the plaintiff's suit. The 
defendant appealed, and the Lower Appellate 
Court dismissed the defendant’s appeal, 
upow which he (the defendant) has appeal- 
ed specially, urging before us only two 
grounds :— 


1sé.—That the Lower Appellate Court has 
erred in not requiring the plaintiff to prove 
an istemoorart title before giving him a de- 
cree for possession, and that uutil the plaint- 
iff had prowed such title, no proof should 
have been required from him (the defend- 
` ant). 


Qnd.—That the Lower Appellate Court 
was wing in taking a part of the defend- 
ant’s statement as an iidmission against him, 
whereas as a rule of faw the Lower Appel- 
late Court should have taken the whole 
together, 
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In my opinion these pleas are untenable, 
because it is clear from the written statement 
of the defendant that the plaintiffs father 
was In quist possession of the tenure whatever 
it might have been, and under the ordinary 
rules of inheritance that tenure, as it existed 
in the father’s hands, would have descended 
to the son, had not the plaintiff's father, 
as the defendant alleges, relinquished the 
lands. 


But it has been found asa fact by the 
Lower Appellate Court that the plaintiff 
himself was in possession of the lands in dis- 
pute, and was dispossessed therefrom by the 
defendant; and that not only was there no 
sufficient title shewn by the defendant so as 
to justify the plaintifi’s possession being dis- 
turbed by defendant, but that the whole of 
the title set up by the defendant was frau- 
dulent and unaccompanied by any kind of 
possession whatever. 


Under these circumstances, I hold that 
plaintiff’s prayer for possession must be 
decreed, the defendant having shewn no 
title to disturb that possession. 


As to the second plea, I think that the 
contention of the defendant as to the doc- 
trine of law as to admissions which he wishes 
us to accept and consider supported by the 
various precedents cited by him, has no ap- 
plication whatever to the facts. of the present 
case before us. 


It is true that.an admission which is 
qualified in its terms, must be ordinarily ac- 
cepted as a whole, or not taken at all as 
evidence against a party; but where a party 
makés separate aud distinct allegations with- 
out any qualification, the rule of law con- 
tended for. does not apply. For instance, in 
the present case, the defendant in his written 
statement makes one cléar and distinct al- 
legation that the plaintiffs father had pos- 
session, and that he (the defendant) had no 
possession whatever at that time. Then he 
makes another distinct and unqualified allega- 
tion that the plaintiff’s father having relin- 
guished the lands, he (the defendant) ‘suc- 
ceeded to the land. There are two such 
separate statements here that I cannot see. 
why the one statement cannot be taken quite 
distinct from the other. I think the plea un- 
tenable for these reasons, und therefore do 
not make any further remark on the legal 
doctrine as to admissions. 


I would dismiss this special appeal with 
costs, i 


Esi 


L 


cih 


1} Macpherson, J.—I wish to add a few 
words, because itis clear to me from the 
repented attempts which have lately been 
made before us to put a wholly wrong con- 
structiou upon the judgmént of the Full 
Bench in the case of Poolin Behari Sein 
versus Watson and Co. (Weekly Reporter, 
Volume IX, page 190), that that judgment 
has been greatly misunderstood, In. the 
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judgment of the Chief Justice, Mr. Justice | 


Bayley, and myself, there occurs the follow- 
ing sentence :—“ If you read a man’s answer, 
you must take the whole admission together.” 
This sentence has been repeatedly cited before 
us recently.as laying down that no portion 


. ofa defendant’s written statement can by 


any possibility be read against him without 
every portion of the ‘statement from the 
beginning to the end being also read. To 
give such an effect to what we say is to give 
it a far wider meaning than was ever inténd-.- 
ed. The context shews clearly enough 
what the trae meaning is, andit is the only 
meaning which the passage properly bears. 
It is simply. this, that if a man makes a 
qualified statement, you cannot use the state- 
ment against him apart from the qualification. 
But it is not laid down by us, and was never 
intended to be laid down, that if a man 
makes a sories of independent and unquali- 
fied statements, these statements, may not 
be used against him. While I still consider 
the judgment tn Poclin Beharee’s case to bë 
perfectly right, I may state distinctly that 
that case, in my-opinion, woes no further than 
to lay down that an unfair use is not to be 
made of a man’s written statement by trying 
to convert info an admission by him that 
which he never intended to be an admission, 
In the present instance there are two 
distinct statements of fact made by, the 
defendant: the first is that the plaintiff’s 
ancestor held the tenure and was in posses- 
sion of the lands in dispute up to a certain 


date; the second is that on that date the 


plaintif?s ancestor relinquished the lands, 
and that thereupon a settlement of the 
same lands was made with the defendant.’ 
There is, in what is said as to relinquishment 
and subsequent settlement with the defend- 
ant, no qualification whatever of the state- 
ment and admission by the defendant that 
the plaintiff’s ancestor held the tenure for a 
certain time. The matter of relinquishment 
subsequently referred to is not a qualifica- 
tion of the statement that the plaintiff's an-- 
cestor once held the tenure, butis a perféct- 
ly fresh and distinct fact. There was, there- 


forg, nothing wrong in law, and nothing 
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coutrary to the rule laid down in- Poolin 
Beharee’s case, in reading against the 
defendant so much of his written statement 
as stated that the plaintiff’s ancestor once 
held the tenure and was in possession thereof 
until he relinquished it. 





The 2ist July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Right of action—Execution—Parties 
to a suit—Section XXIII. 186l. 
Case No. 2086 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 5th June 
1867, reversing» a decision passed by the 
Moonsiff of that District, dated the 29th 
December 1866. 


Gour Kishore Chowdhry (Plaintiff) 
Appellant 


VETSUS 


Mahomed Hassim Chowdhry and others 
(Defendants) Respondents. 


Baboo Debendro Narain Bose for 
Appellant, 


Baboo Mohinee Mohun Roy for 
Respondents, ` 

In a suit brought by J against K and others, certain 
lands belonging to G were included, and G was made a 
defendant ; these lands, however, were released from 
the claim, and G excluded from the decree obtained by 
plaintiff against the other defendants. In execu- 
tion, however, M bad them measured as a part of the 
decreed lands; and G’s petition of objection under 
Section 230 of Acb VIII. 1859 having been struck off 
the file, G brought a suit to have His title established, 


E or tk ` PES 
Be oi n oa et a 

XIII. 1861 to seek his remedy in the execution de- 
partment; yet, ss he was released from the operation 
of the decree, he must bé cousidered a stranger, and 
perinitted to bring his present action, 

Loch, J.—Tue plaintiff sued for confirm- 
ation of title to certain lands which he 
claimed as appertaining to his Talook Luk- 
khun Sham. He stated that in a former 
suit brought by the defendants against 
Kisto Monee and others, to recover posses- 
sion of the lauds of Kyot Koona, the lands 
which form the subject of the. present suit 
had been included in the claim, nnd he had 
been*made a defendant ;. that the kaðds were 
found to belong to him and. were released 
from the claim, and tlfe decree was against 
the defendant Kisto Monee and others, and 
excluded him; that notwithstanding - this 
decision in the plaintiffs favor, the defend- 
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ant had in execation of that decree had 
these lands measured as part of the decreed 
lands ; that he filed a petition of objection 
which was at first treated as a case under 
Section 280 of Act VIII of 1859, but was 
afterwards struck off by the Principal Sud- 
der Amegn without enquiry, and he is in 
consequence obliged to bring this suit to 
have his title established to the lands de- 
clared in the defendant’s decree to belong to 
him (the plaintiff), and to have the chittahs 
of the Ameen who gave possession to the 
defendants corrected. 


The first Court gave plaintiff a decree, 
holding that the lands claimed were clearly 
part of thé plaintiff’s talook Lukkhun Sham, 
and had been declared to be such under the 
decree held by defendant against Kisto 
Monee. In appeal, the Judge “did not go 
„into the merits of the case, but looking 
upon the plaintiff as one of the parties to 
the suit brought by the defendant against 
Kisto Monee, held that he should have 
sought his remedy in the execution depart- 
ment, and that his objection should have 
been heard and disposed of under Section 
11 Act XXIII of 1861, and he accordingly 
dismissed the appeal. á 


In special appeal, it is urged that the 
Judge’s view of the law is erroneous ; that 
appellant was released from the claim of the 

‘defendant, and the lands claimed by defend- 
ant declared to belong to the appellant, and 
that he was no party to the decree, and 
that the effect of the Judge’s order would 
he to enable the defendant in execution of 
his decree against a third party, to set aside 
a judgment of the Court which had in the 
presence of the defendant declared that the 
lands which formed the subject of the pre- 
sent suit belonged to the special appellant. 


The words of the law (Section 11 Act 
XXIL of 1861) are, as stated by the Judge, 
“any other question arising between the 
parties tothe suitin which the decree was 
passed and relating to the execution of the 
decree shall be determined by order of the 
Court executing the decree, and not by a 
separate suit.’ The words of the law are 
‘« parties to the swéé,” not “parties to the de- 
eree ;” and it cannot be denied that the 
plaintiff was a party to the defendant’s suit. 
He was, however, released from the opera- 
tion of that decree, and must, we think, as 
regards the execution óf that decree, be con- 
sidered a stranger to the suit in which he 
had no further interest or concern. Look- 
ing upon him in that light, no objection 
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can ant Lad ii. cecalon of that dete had | can be taken to his present action which is 
to have a declaration of his title with regard 
to those lands which were declared to be his 
by the former decree, but which title he con- 
siders has been endangered by the act of the 
Ameen deputed to give possession to the 
defendant of the other lands decreed to 
him. 

The order of the Judge must be set 
aside, and that of the first Court restored, 
and the appellant will get his costs in all 
Courts. 


The 22nd July 1868. 
Present : 
The Hon’ble F. B. Kemp and E. J ason 
Judges. ` 
Suit to establish proprietary right--. 
Possession—Limitation, 
Case No. 424 of 1868. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 21st December 1867, 
affirming a decision passed by the Sud- 
der Moonsiff of that District, dated the 
30th August 1867. 

Protap Narain Mookerjee (Plaintiff) 

Appellant, 

versus 


Kartick Chunder Mookerjee and others 
(Defendants) Respondents. 


Baboo Nil Madhub Sein for Appellant, 
Baboo Rash Beharee Ghose 
for Respondents. 


Where plaintiff sues to establish proprietary right as 
against a mokurrureedar, itis not necessary for him to 
prove that he has been in actual possession within 12 
years. 


Jackson, J.—We think that the Lower 
Courts have not clearly determined the point 
of limitation in this case. They say that 
the plaintiff’s witnesses and documentary evi- 
dence do not prove that the plaintiff has been 
in possession ab any time within 12 years of 
the institution of the suit. Itis to be re- 
marked that the plaintiff does not claim that 
he ever held actual possession of the land ; 
his statement is that the defendant was in 
actual- possession of the land, but that the 
defendant held as mokurrureedar under the 
plaintif® as proprietor, and in proof of this 
he has put in his purchase as proprietor. 
He has put in a mokurruree pottah anda 
map in which itis stated that the defendant’s 
father acknowledged the plaintiff's proprie- 
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tary rights, and admitted that he held as 
mokurrureedar under the plaintiff. There 
is nothing in the decision of the Principal 
Sudder Ameen to show that he has consi- 
. dered - the question of this mokurruree, and 
if is clear that if it is true that the defendant 
held as mokurruredar under, the plaintiff, 
the plaintiff would not be barred by limi- 
tation. l 


The case is remanded in order that the 
Principal Sudder Ameen may re-consider his 
decision in the case, and may record a judg- 
ment on the facts which are at issue between 
the parties, 


The 22nd July 1868. 


i Present: 

The Hon'ble F. B. Kemp and E. Jackson, 
Judges, 

Jumma wasil-bakee papers — Evi- 


dence—Presumption of uniform rent 
—Section 4 Act X, 1859. 


Case No. 2078 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
. the Officiating Additional Judgeof Hoogh- 
ly, dated the 31st. May 1867, affirming a 
deciston passed by the Deputy Collector 
of that District, dated the 27th June 
= 1866. 


Shib Pershad Doobey (Defendant) 
Appellant, 


- VETSUS 


Promothonath Ghose and others (Plaintiffs) 
Respondents. 


Baboos Opender Chunder Bose and Poorno 
| Chunder Shome for Appellant. 


Baboos Debendro Narain Bose aud Byhunt- 
rath Paul for Respondents. : 


HELD ina suit for enhancemont of rent, that jumma 
wasil-bakee papers, when produced by the zemindar at 
the citation of, the defendant himself, were not merely 
corroborative, but, under Section 4 Act X. 1859, good 
and sufficient evidence as against the latter in rebutting 
the presumption under Section 4 Act X, 1859. 

Kemp, J.—Tuis was a suit for enhance- 
ment. Both the Lower Courts have decreed 
the plaintiff's suit. 
the presumptionin favor of the ryot (the 
defendant), ‘‘ that as the reht had not been 
changed in the period of 20 years before the 
commencement of the suit, it must be held 


that the land was held at that rent from the | 


The Judge found that ! 
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time of the permanent settlement,” was 
rebutted by the evidence filed by the plaint- 
iff (the zamindar), This evidence consists of 
Jumma wasil-bakee papers, which show that 
the rent varied in 1227 and in 1229, and that 
the creation of the defendant's tenure was 
ofa date long subsequent to the, perpetual 
settlement. 


It has been pressed upon us very ear- 
nestly by the pleader for the special appel- 
lant, who has certainly argued the case 
for his client with great ability, that these 
jumma wasil-bakee papers are only corro- 
borative evidence, and that they are notin- 
dependent proof of the facts stated therein. 
A decision, amongst other decisions of this 
Court, published in Volume VIL, Weekly 
Repoter, page 280, has been quoted by the 
pleader. The circumstances of that case are 
very different from those of the present case, 
In the case before us, the summa wasil- 


‘| bakee papers are not produced by the ze- 


mindar, but he was cited to produce them 
by the defendant himself who relied upon- 
‘them. They were also attested, and there- 
fore in our opinion these jumma wasil- 
bakee papers are good and sufficient evidence, 
and do rebut the presumption under Section 
4 of Act X of 1859. The defendant, who 
adduced this evidence and relied upon it, 
cannot be permitted to take advantage of 
if in as far as it helps his case, and to ignore 
it to the extent to which itis against his 
interest. 


Then, it is said, that these jumma wasil- 
bakees show a variation of only a few annas, 
and rulings of this Court have been shown 
tous to the effect that a variation of only 
a few aunas in the fumma is not suffi- 
cient to destroy the presumption arising 
under Section 4. But these jumma wasil- 
bakees prove something further than a mere 
variation of a few annas in the jumma, 
They prove that the jumma of the defendant 
was fixed at a period much later than the 
time of the perpetual settlement, and this 
fact alone is sufficient to rebut the presump- 
tion under Section 4. j 


Then it is said that the defendant’s objec- 
tion with reference to 2 beegahs 15 cottahs be- 
ing lakhiraj is not decided by the Judge, but 
we find that this plea was not faken in the 
Court of first instance, and on the’ question of 
rates there is no objection inthe petition of 


appeal to the Judge. , 


We therefore dismiss this special appeal 
with costs. t 
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The 22nd July 1868, 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 

Sale of land—Non-payment of pur- 
chase-monoy — Giving and re-tak- 
ing possession. as 

Case No. 2429 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 26th June 1867, reversing a 
decision passed by the Moonsiff of Koosh- 
tea, dated the 25th January 1867. 

Prem Soonduree Dossia (Plaintiff) 
| Appellant, 
versus 


Grish Chunder Bhuttacharjee and others 
(Defendants) Respondents. 


Mr. J. S. Rochfort ond Baboo Sreenath 
Banerjee for Appellant, 


_ No one for Respondents. 

A party selling land thay refuse to give delivery until 
the consideration js paid; but having given delivery, he 
has no right to re-take possession, and pay himself the 
purchase-money out of the usufruct. 

_Phear, J—~In this case, the plaintiff 
purchased of the defendant the lands in suit, 
and obtained possession of them from him. 
Afterwards, on the ground that the plaintiff 
had not paid the purchase-money for these 

"lands, the defendant re-took possession, and 
still holds possession against her. The 
Lower Appellate Court has, in substance, de- 
cided that the defendant is entitled thus to 
hold possession of those lands, until by the 
usufruct he shall have paid himsélf the 
dmount of the purchase-money. 


Tt seems to us that this decision is erro- 
neous. No doubt, had the defendant never 
parted with his possession of the lands to 
the plaintiff under the purchase, he might 
have refused to give delivery until the con- 
sideration was paid; but having given 
delivery to the plaintiff, her tithe and her 
right to possession tliereupon became com- 
plete, aud in every thing that the defendant 
has done since, he has been a tiespasser 
and wrong-doer. His right, even in the 
first instance. was not aright to repay the 
amount out of the usufruct of the property, 
but merely to withhold delivery of posses- 
sion until the purchase-money was paid. 
After he had given “over the property, he 
probably had the right to claim that the 
land should be treated as security for the 
unpaid purchase-money ; and to realize this, 
he should have to come into Court to obtain 
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an order that it should be sold: but he had 
no right of his own act to oust the plaintiff 
from her rightful possession. 


The decision of the Lower Appellate Court 
is in our opinion wrong, and must be te-. 
versed. The plaintiffs suit must be decreed, . 
and she must have her costs both in this 
Court and in the Lower Appellate Court. 
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The 22nd July 1868. 
Preséni: 


The Hon’ble J. B. Phear and ©. Hobhouse, 
7 Judges. : 


Onus probandi — Joint property— 
Ekrarnamah— Gause of action —Fro- 
forma defendant. 


Case No. 50 of 1868. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 

~ the 3ist August 1887, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 18th Septem- 
ber 1866, 


Ram Chunder Mitter (Defendant) Appellant, 


VErsus 


Kisto Kaminee Dossee (Plaintiff) and another 
(Defendant) Respondents. 


Baboos Onoocool Chunder Mookerjee and 
Bama Churn Banerjee for Appellant. 


Baboos Ashootosh Chatterjee aud Grish 
Chunder Jfookerjee for Respondents. 

A plaintiff suing for a share of certain joint ‘property 
which she claimed under a family arrangement said to 
has been reduced to writing as an ekrarnamah, and 
upon the happening of the necessary conditions, it was 
Hep that the rules with regard to the onus of proof 
which are applicable to a suit for a share of joint family 
property were rot directly applicable, aud the plaintiff 
yl bound to give some primd facie proof of her cause 
of action. 


HELD, that in such a case plaintiffs right to sue would 
accrue after the date of the ekrarnamah, : 


Where a party is made a defendant without a cause 
of action being alleged, his co-defendant should not be 
made to pay his costs, which should be paid by the 
plaintiff, 

Phear, J--We think if very clear that 
the Court of first instance, and therefore 
the Lower Appellate Court had no jurisdic- 
tion to try the plaintiffs claim ‘to the morve- 
able property. Consequently, so far as the 
decrees of the Lower Courts concern that 
property, they must be reversed, and the 
plaintif’s anit dismissed. The defendant 
must be paid his costs in proportion to the 
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value of that property in all the Courts by 

i the plaintiff, , . 

Ye As regards the immoveable property, the 
nature of the plaintiffs suit is. very clearly 
‘set out and described in the first part of 
the judgment of the. Lower Appellate Court. 

tN appears from that description that the 

Fi plaintiffs cause of action was special. She 
snid that a certain mehal, the joint-property 
of three brothers, was in Bysack 1262, 

| by an arrangement between those brothers, 


settled upon certain purposes. Amongst 
pe n one-fourth share of the income of 


was assigned as a provision for certain’ 


ladies of the family,-and for the expenses 
of idols. The management of the property 
was in the mother’s hands, and there was 
further a condition that should any of the 
ladies for whose maintenance the share was 
assigned die, ber share of the property should 
yovert to the. three brothers equally. And 
the plaintiff goes on to say that these 
atrangements in respect of this mehal were 
reduced in writing in the shape ofan ekrar- 
namah. She sow comes into Court to claim 
the share to which her husband was entitled 
of this mehal, under the arrangemeng which 
she said had thus taken place, and upon the 
happening of tha necessary conditions. 

From this, I think it sufficienily obvious, 
that she does not sue upon the ordinary al- 
legation that the property, a share of which 
she claimed, was joint family property hither- 
to undivided. Consequently, those rules with 
regard to the onus of proof which have been 
laid down as applicable to such a case; 
namely, r case where the plaintiff is suing 
for a share of joint family property, are 
not directly applicable in this case. 


plrintiff, give some prima facie proof of the 
particular cause of action upon which she 
' čys chosen to come into Court. I think, 
tlerefore, that the Lower Appellate Court 
is wrongBin saying that the onus of proving 
_ his case fell here upon the defendant. It 
seems to me that until the plaintiff had given 
sume legal evidence of the ekrarnamalh aud 
of the happening of the events after the 
execution of the ekrarnamah, .sufficient to 
entitle her, in the character in which she 
- appeared in Court, to claim a share in the 
property settled by that ekrarnamah, the 
defendant ought not to have been called 


upon to prove his caso at all.. -With this’ 


' view, I think that the objection made by 
' the special appellant, to the effect that the 

Lower Appellate Court had erred in throw- 
} ing the burden of proof upon the defendant, 
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plaintiff must, ino- short, like any other- 
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is correct, and must be upheld. It follows 
that the plaintiffs suit, so far as regards 


her-claim to the immoveable property in’ 


question, has not been properly tried, and 
the case must be remanded to the Lower 
Appellato Court for re-trial, 


If I am right in saying that the plaintiff’s 
cause of action is founded on the ekrar 
which she herself puts forward as its basis, 
it follows that her right to come juto Court 
to sue for the property necessarily accrued 
after the date of the ekrarnamah; and ns 
she says that that date was in Bysack 1262, 
it follows that the cause of action upon 
which she sues accrued within 12 yoars of 
the date of bringing her suit : and, therefore, 
T think that the special appellant's objection, 
on the grouid that the Lower Appellate 
Court has erred in saying that the suit is not 
barred, cannot be maintained. 


The special appellant also objected that 
the first Cotirt did not do its duty in regard 
to compelling the attendance of certain wit- 
nesses who had been named by him: but 
after consideration of the arguments, and the 
acts which have been adduced -before us, we 
think that there was no such faulton the 
part of the Lower Court in this respect as 
to constitate a defect in the investigation, 
and to eall for the interference of this Court 
in special appeal. 


The special appellant’s last -objection is 
that he ought not to have been made liable 
for the costs of a co-defendant whom the 
plaintiff terms a pro formå defendant, and 
against whom she has not alleged any cause 
of action in her plaint. We think this ob- 
jection is good, If the plaintiff made a 
person 2 defendant without even going to 
the extent of alleging a cause of action, still 
less proving one against him, certainly it 
was most. improper that the Court should 
mike his co-defendant pay his costs, If 
seems to us that the- proper course would 
have been to dismiss fhe plaintiff's suit as 
against that unnecessary defendant and to 


—— M m — 


| make the plaintiff pay his costs ; and acgord- 


ingly, we think it right to order that the 
present suit be dismissed as af®ainst Tara 
Chander Mitter, and that the plaintiff do pay 
‘his costs in all the Courts. i 


On the whole, as I have already said, we 
„tbink that the case must be remanded for 
re-trial as to the plaintiff’s claim to the im- 
moveable property, and it must be tried upon 
the evidence which is already upon the re- 
cord. Tue costs of the remaining defendints 
will follow the result of the remand. 


C 
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The 23rd July 1868. 
Present, 


The Hon'ble J. B. Phear and ©. Hobhouse, 
` Judges. 


Registration—Deed of Sale—Act. KX, 
1866. 
Cabs 

Special Appeal from a decision passed by the 
Second Prineipal Suddér Ameen of the 24- 
Perguanahs, dated the Ind November 1867, 
reversing a decision passed by the Moonsiff of 
Baraset, dated the 14th February 1867. 


Mofuzel Hossein (Intervenor) Appellant, 
versus 
Golam Ambiah (Plaintiff) Respondent. 
Baboo Poorno Chuader Shome for Appellant. 


Baboos Debendur Chunder Ghose and Ashoo- 
tosh Dhur for Respondent. 


An unregistered contract of sale, though not such 
as absolutely to require registration according to 
Section 49 Act XX. 1866, in order to be admissible as 
? evidence, ( even if sufficiently comylete to pass rights 
of property from the vendor to the purchaser,) cannot 
have any priority against any other authentic instru- 
ment of conveyance executed afterwards by the vendor, 
and daly registered. 


Phear, J.—In this case, if appears that one 
‘Abdool Wahid, the first defendant, . being 
owner of certain property, after entering into 
a contract of sale of the property with the 
plaintiff, sold it again to the other defendant. 
The contract of sale, whatever it was, be- 
tween the plaintiff and the vendor (defendant) 
was not registered, and it seems -that it was 
not of such a character as absolutely to re- 
quire registration according to the provisions 
of Section 49 Act. XX of 1866 in order 
thatgt should be admissible -in evidence, but 
the kobalah under which the special appel- 
lant purchased was duly registered, and after 
the registration, the special appellant obtained 
possession of the property from the vendor. 
Upon this having occurred, the plaintiff 
brought the présent suit against the vendor 
(defendant) seeking *specifie performance of 
hie contract. The present special appellant 
then intervened, and was madè a defendant 
by the Court under the provisions on that be- 
half of Section 73 of the Civil Procedure 
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Code. The Lower Appellate Court has 


given the plaintiff a decree against both the 
defendants. The vendor defendant makes no 
remonstrance against this, but the sccond 
purchaser (defendant) now appeals specially 
to this Court. 


It appears to me that the addition of the 
special appellant as a party to the case was 
not called for, but I cannot go to the length 
of saying that it was an improper exercise of 
discretion on the part of the first Court. As, 
however, the intervenor has thus become a 
defendant on the record, the question between 
him and the plaintiff in the suit is simply 
this, namely, whether or not the plain 
makes out as against him such a title to 
the property as gives him (the plaintiff) a 
right to a deeree for possession., The spe- 
cial defendant says that the plaintiff's: al- 
leged purchase is not established by the evi- 
dence, and it would seem from the finding of 
fact stated by the first Court in its judgment 
to be vory doubtful, indeed, whether the 
transaction between the plaintiff and the 
vendor (defendant), upon which the plaintiff 
relies, really did amount to a sale of the pro- 
perty : whether, in short, it passed any pro- 
prietory rights to the property or not. 
But assuming that if was sufficiently com- 
plete tó pass from the vendor (defendant) to 
the plaintiff, rights of property as between 
those two persons, still, inasmuch as it was 
not registered, it seems tous that by the 
operation of Section 50 Act XX of 1866, 
it cannot have any priority as regards the 
property comprised in it against any other 
authentic instrument of conveyance executed 
afterwards by the vendor (defendant), and 
daly registered. It follows, then, that the 
plaintifi’s title from the vendor (defendant), 
traced as it is through an unregistered in- 
strument, cannot prevail against the defend- 
ant’s title, which is deduced from the same 
owner under a duly registerel kobalah. 
Treating, therefore, as we have already said 
we must, the question between the®plaintiff 
and the special appellant as if it arose ina 
suit brought by the plaintiff against the 
special appellant to recover the property in 
suit, the plaintiff has not made out that he is 
entitled to succeed. 


In this view, the decision of the Prin- 
cipal Sudder Ameen is erroneous in law, and 
must be set aside as between these two par- 
ties only. As regards the plaintiff and the 
vendor (defendant), it will remain undisturbed. 
The special appellant must have his costs 
ee Court and in the Lower Appellate 
our. 
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The 23rd July 1868. 
a Present: 
Tho Hon’ble J. B. Phear and C. Hobhouse, 
= Judges. 


Jurisdiction—Section 23 Act ¥. 1852 
^ ~ Registration in zemindar’s sbe- 
rishta — Section Ll, Civil Procedure 
Code, . 


Case No 8078 of 1867. 


Special Appeal from a decision passed by the 

- Principal Sudder Ameen of Nuddea, dated 
the 30th August 1867, reversing a decision 
passed by the doonsiff of Chooadangah, dated 
the 20th May 1867. 


“Madhub Chunder Paul and others (Plaintiffs) 
m Appellants, . 


VErSUS 


Mr. A. Hills and another (Defendants) 
Respondents. 


Baboo Anund Gépal Palit for Appellants. 
No one’ for Respondents. 

` The jurisdiction given to Collectors by Section 23 Act 

X. 1859 is not, exclusive bu: concurrent, Civil Courts 

hav ng cognizance, under Section 1, Civil Code Proce- 

dure, of all suits to e force a right of a civil nature, un- 

less that cognizance fa expre-sly barred. ` . 


Phear, J.— Wr think the Principal Sudder 
Ameen is wrong in holding that the Civil 
Courthad no jurisdiction to entertain the 
subject of this suit. “Section 27 “Act X of 
1859 gives to the transferree of a permanent 
transferable interest iñ land, the right to have 
his name registered in the sherishta of the 
zemindar in the place of that of his vendor; 
and every zemindar is by the same Section 
required to admit to registry and otherwise 
give effoct to all such transfers when made in 
good faith. There can be no doubt that if 
the Section stepped there, the transferree 
would be entitled to come into a Ciril Court 
to enforce the right, if necessary, which the 
Section gives him. But the Section goes on 
to say that if any zemindar refuses to admit 
to registry, and so on, the transferree may 
make application to the Collector, and the 
Collector shail enquire into the case and 
pass the requisite orders. The Principal 
Sudder Ameen is of opinion that these words 
have the effect ot giving jurisdiction to the 
Collector, and to the Collector exclusively, to 
entertain the question of right arising under 
this Section, and-has upon that ground dig- 
missed the plaintiff’s suit. But the first 
Section of the Civil Procedure Code enacts 
that the Civil Courts shovld take cognizance 
of all suits of a civil nature, with the excep- 
tion of suits-of which their cognizance is 
barred by any Act of Parliament, &. Now, 
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the right given by Section 27 is undoubtedly 
a right of a civil nature, and therefore 
the Civil Courts have cognizance of all suits 
necessary for the purpose of enforcing such 
a right, unless that cognizance 18 barred ~cx- 
pressly, But the words of Section 27, which 
give a power to the Collector to% entertain 
sunits of this kind and to determine them, do 
not bar the jurisdiction. of the Civil Courts, in 
this respect differing from other parts of 
Act X ;—as for instance Section 23, in which 
exclusive jurisdiction is in certain cases given 
to the Collector, and ogreeing with Sections 
of the same Act in which the jurisdiction to 
be. given to the Collector is not exclusive 
but concurrent. 


We think, therefore, that the decision of 
the Principal Sudder Ameen must be revers- 
ed, and as the Principal Sudder Ameen has 
found all the facts necessary for a determi- 


| nation of the case in favor of the plaint- 


iff, we direct that the plaintiff's suit be 
decreed. The plaintiff must have his costs 
both in this Court and in the Lower Appel- 
late Court. 





‘The 24th July 1868. 
Present: 


The Hon’ble H V. Bayley and A. G. 
Macpherson, Judges. 


Butwarra papers—Evidence. 


Cases Nos, 1168 to 1165 of 1868 under Act 
X of 1859. 


Special Appeals from a decision passed 
by the Judge of Kast Burdwan. dated the 
8th February 1868, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 31st October 1867. 


Drobo Moyee Gosmanee (Plaintiff) 
- we Appellunt, 
versus l 
Dhurmo Doss Koondoo (Defendant) 
Respondent, 


Baboo Otool Chunder Mookerjee for Ap- 
- pellant. . 


Baboos Kishen Sucea Mookerjee- and Um- 
biha Churn Banerjee for Respondent, 
Butwarrah papers are only evidence of the propor- 

tinnate assessment of Government revenue Pagable by 

proprieturs after partition; not evidence, binding ryots 
as to what holdings are thejrs, or what their areas, 

rates, or periods of occupancy, ° aoa , 
Bayley, J.—We are of opinion that these 

three appeals must be dismissed with costs, 

It is quite cleat that the butwarrah papeis 


198 Civil 


ara only evidence as respects the propor- 
iionate assessment of the Government reve- 
nue which proprietors shall pay after the 
partition of their estates, and therefore can 
be no evidence binding ryots as to what hold- 
ings are those of particular ryots, or what 
may be the areas, or rates, or periods of 
cecupancy. . 

- Tt is pressed upon us that the tenure in 
dispute could not be a decennially settled 
tenure, for in that case if would have been 
entered in the bufwarrah papers ; but as we 
have snid before that the butwarrah papers 
are no evidence against the ryats in this 
cuse, this ground is “futile. 


In regard to the Inst point, viz., that the 
dakhilabs have not besn attested, it seems 


quite clear to us, from the express terms of 


the judgmeut of the Lower Appellate Court, 
that the only case put forward by the appel- 
lant before that Court was that the butwar- 
rah papers should have been received as evi- 
dence. The three appeals are therefore dis- 
missed with costs.  ' 





The 24th July 1868. 
Present: 


The Hon'ble J. B. Phear and C. Habhones: 
Judges. 


Onus probandi—Joint family proper- 
ty — Legal presumption — Hindoo 
Law. , 

Case No. 769 of 1868. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
duted the 29th November 1867, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 10th December 
1866. 


Sheo Golam Sing (Plaintiff) Appellant, 
versus 


Barra Sing and others (Defendants) 
Respondents. 


* Baboo Romesh Chunder Mitter for 
° Appellant. , 


Baboo Ubinash Chunder Banerjee for- 
Respondent, 


In a suit fo recover property on the ground that 
it was Purchased as the vendor’s undivided share in 
the joint family property of three brothers, where 
defendants averred that, it was the gelf-acquired pro- 


ptrty of the elder brother, who was not plaintiff's 
veidor,— 


Hren, that the plaintiff was bound at least to show 
that the defendants constituted a juint family, and 
that they had enjoyed the property jointly at some 
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period since its acquisition. 
living joint, arin commensality, is not enough to raise 
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The single fact of a family 


a presumption in law thai property acquired by an 
indivi-ual member is joint. 

Phear, J.—Tue first objection of the 
special appellant to the judgment of the 
Lower Appellate Court is this, ‘that the 
‘ Lower Appellate Gourt has thrown the 
“burden of proof with regard to the ques- 
u tion of separation on the wrong party, 
‘that is, your petitioner. It was for the 
“ defendants to prove their plea.’ This 
objection really goes to the root of the whole 
contest, for if it cannot be maintained, -the 
decision of the Principal Sudder Ameen 
must remain good against the plaintiff. It 
amounts to this, that whereas the Principal 
Sudder Ameen has, come to the conclusion 
that the plaintiff bas not proved his case, 
this objection urges that if was not for the 
plaintiff to prove his case, but for the de- 
fendant to establish his defence. .And the 
reason why the burden of proof is not to 
rest upon the defendant, who is resisting, 
rather than upon the plaintif, who is 
making the claim, is remarkable. The plaint- 
if says that he is entitled by purchase to 
the property ofone of three brothers, and 
alleging that the land which is the subject 
of suit is the joint family property of the 
three brothers, he seeks to recover, his 
vendor’s.undivided share in it. The đe- 
fendants entirely deny that the lands belong 
to the brothers jointly, and on the contrary 
aver that it was the selfacquired property 
of the elder brother, who was not the vendor 
of the plaintiff. Upon this statement, the 
pluinsif's pleader argnes that the plaints 
case is made out, for be maintains that ihe 
brothers must be presumed to be living Jod. ly 
until the contrary is proved, and further that 
all property acquired by one member of 4 
joint family must be presumed to be ac- 
quired for the benefit of the whole until it 


‘is shown to be otherwise. 


We have leaked as carefully as we can 
through the later decisions of the Sudder 
Conrt and of this Court, but we can flid no- 
thing which goes any way towards support- 
ing this position. It is, no doubt, laid down 
it many cases that the normal condilion 
of a Hindoo family is joint. Therefore, start- 
ing with the fact of a family being joint, it 
must be presumed to afterwards remain joint, 
unless some proof of a subsequent separation 
is given. Also, that where property is 
shown to have been once joint family pro- 
perty, it is presumed to remain the joint 
property of all the members of the joint 
family, until something to the contrary is 

. o 
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shown. But, on the other hand, there is 
more than one case which lays down that 
the single fact of a family living joint or in 
commensality is not enough to raise a pre- 
sumption in law that property acquired by: 
an individual member of that family is joint 
property. .To render it joint’ property, the 
consideration for .its purchase must have 
proceeded either out of ancestral funds or 
have beenproduced out of joint property or by 
jointlabour. But neither of these alternatives 
is matter of legal presumption. 
be brought to the cognizance of a Court of 
justice in the same way as any other fact, 
namely, by evidence ; consequently, whoso- 
ever’s interest it is to establish it, he must 
produce the evidence. B 


_ In the case reported by Mr. Sutherland, 
Full Bench decisions, page 57, the Chief 
Justice in delivering judgment remarks, — 
‘“‘ It wag contended that as the two brothers 
lived, in commensality, the presumption was 
that their property was joint. On this point, 
he goes on to say, the rule is correctly laid 
- down in certain cases which he mentions, and 
among these is the’ decision of the Sud- 
der Court, reported in Sudder Dewanny 
Adawlut decisions, 1852, page 3; and on 
turning tothe report of the judgment 
there given, we find the Court saying :— 
“The onus probandi in this case appears 
. “ to us to be clearly on the plaintiff. By 
“ his own admission, the properties in dispute 
‘“ were not acquired by the use of the 
‘patrimonial funds, nor have the defendants 
. * ever acknowledged that they were acquired 
“by the joint exertions and: aid of the 
“plaintiff and his father, It was therefore 
“ for the plaintiff to prove his own allega- 
“tions as to the original joint interest in the 
purchase, of the properties. The mere 
“circumstance -of the parties having been 


“united in food raises no such sufficient |- 


* presumption ofa joint interest as to relieve 
“the plaintiff from the onus of proof,” ' 


It seems to.us upon those authorities, and 
certainly upon the reason-of the thing, that 
the plaintiff, coming into Court to claim a 
Share -in property as being joint jamily pro- 
perty, must lay some foundation before he 
can, succeed in his suit. He must at least 
show that the defendants whom he sues 
constitute a joint family, and ‘that the pro- 
. perty in question became joint property 
when acquired, or ‘that at some: period 
since its acquisition it has been enjoyed 
jointly by that family. It will be sufficient 
for -this purposa for. him. to. show that 
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the family of which the defendants came 
wes at some antecedent period, not unrea- 
sonably great, living joint in estate, and 
that the property in question was either 
a portion of the patrimonial estate so enjoyed 


by. the family, or that it has been since 


acquired by joint funds. 


Io this case, thePrincipal Sudder Ameen 
has found that the plaiutiff has given no proof 
of the familybeing joint, beyond the admitted 
fact of three persons being brothers ; and the 


plaintif has also given no sort of proof that 


these brothers ever were living in the joint 
enjoyment. of any property, stillless that this 
property was acquired by the use and em- 
ployment of any joint funds. It seems to 


| us that he was entirely right, on this find- 


ing, to dismiss the plaintiff’s suit without 
looking further into-the case, 


The appeal will be dismissed with costs. 





The 24th July 1868. 
Present: 
The Hon’ble J. B. Phear and C., Hobhouse, 
Judges. 


Execution — Representatives of de- 
ceased judgment-debtor:'— Proce- 
dure — Sections 203 and 226 Act 
VIII of 1859. ' 


Case No. 707 of 1868. 


; Special Appeal from a decision passed by 


the Judge of Sarun, dated the 30th 
December 1867, affirming a decision pass- 
ed.by the Moonsiff of that District, dated 
the 15th February 1867, 


Shurfun ` Bebee (Defendant) Appellant, 
CETSUS 


The Collector of Sarun on behalf of the 
Court of Wards (Pluintiff) Respondent. 


Messrs. R. E. Twidale and C. Gregory 
for Appellant., 


Baboos Kishen Kishore Ghose and Juggoda- 
nund Mookerjee for Respondent. 


Where a decree is passed against certain parties as 
representatives of a deceased party, it can only be’ 
executed against the property of the latter, unless the 
defendants fail to satisty the Court that they duly 
applied all such his property as came into their posses- 
sion, ia which case the decree may be executed against 
property belonging to the defendants to thd extent of 


| the deceased’s property not properly applied by them, 


(Section 203 Act VIII. 1859.9 


” The provisions of Act VIL. 1859 r8lative to execution 
against @ liviag judgment-debtor are not applicable. 


‘after he is dead. By his death his property passes 


from bim ; and if it is still Jiable for the debt, the trans- 
ferree should be put on the record in place of the deceased, 
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orregularly sued, There is no ground for applying 
Section 246 to him as if Le were holding benamee for 
the dead man. 

Phear, J—Tuu plaintiff in this suit, 
alleging that he is owner in possession of one- 
third of an 8-annas share of a specified mou- 
zuh, and that his enjoyment thereof is me- 
naced by reason of the defendant having nt- 
tached it, caused if to be sold, and then 
himself purcliased it in execution of a decree 
held by him against a. third person, prays 
for n declaration of his (the plaintiffs) right 
of ownership and possession. 


The title which the plaintiff sets up is as 
follows :— . 


` The 8-onnas share in question formerly 


belonged to one Shahamut Ali Khan, who by 
two deeds made in the years 1810 and 1813 
respectively, mortgaged ib under the form 
of a conditional sale to Hurehal Oopadhya. 
Shabamut had three’ sons, Hossein Ali, Soo- 
jat Ali, and Nusserut, and in 1819 he sold 
nearly all his property, including the pre- 
mises mortgaged by the deeds of 1810 and 
1818, to his two eldest sons, Hossein Ali 
and Soojnt Ali. In the following year, 
- 1820, these two sons, with the view to li- 
quidating their father’s debts, entered into 
a new arraugement with Oopadbya, and 
amongst other things got Lim to accept a 
fresh mortgage from them of the 8-aunas 
share in lieu of the original two mortgages 
of the same given in 1810 and 1813. After- 
wards, namely, in -1830, Oopadhya took due 
steps for foreclosing the mortgage against 
- Hossein and Soojat, and obtained his final 
decree for foreclosure in 1831. Subsequent- 
ly to this again, itappeariug that the mouzah 
was being held free of payment of Govern- 
ment revenue, the Goverumeut resumed it, and 


in 1842, amongst other mehals, settled the 


8-nannas share with Oopadhya’s widow as 
representing the proprietor, her late husband, 
then deceased. From QOopadhya’s widow, 
- the plaintiff derived by purchase the one- 
third of the 8-annas share in respect of 
which he sues. 


The case pit forward by the defendant iS 
certainly very remarkable. With one ex” 
ception, he scarcely contravenes the plaint“ 
iff’s facts. He says that he has become by 
purchase the holder of a decree which was 
obtained’ii 1836 against the heirs of Sha- 
hamut on a money-depé of the latter, and 
that in execution of that decree, he in 1866 
caused the rights and interest of Nusserut 
(Shehamut’s third son) in the mouzah in 
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sale he himself (the decree-holder) became 
the purchaser, Stauding thus in the shoes 
of Nusserut, he maintains that the platutiff 
has not made outa right to possession of 
the share to which Nusserut, as one of Shaha- 
mut’s three sous, was entitled in the 8-annas 
of the mouznh,’ subject to the first mortgage 
transaction of 810 and 1818, because the 
sale of 1819 was, he avers, .a fraudulent 
transaction between the father and the two 
alder brothers ; and the foreclosure effected 
ngninst Hossein and Soojat in 1831 could not 
affect Nusserut’s interests. 


Tt appears, further, as part of the facts of 
this case, that when the property in sult was 
attached in 1866 at the defendant’s itustance 
in execution of his decree of 1836, the pre- 
sent plaintiff duly preferred his claim to it 
under the provisions of Section 246 of Act 
VIII of 1859, but this claim was dis- 
allowed by the Court which was charged 
with the execution of the decree, And 
thereupon the plaintiff brought this suit. I 
cannot help thinking that there has been very 


much of a bluuder made in these execution. 


proceedings, and that by reason thereof the 
plaintiff has been placed in a false position. 
He and his predecessors have, by the .admis- 
sion of the defeudaut, been in the enjoyment of 
this property as of right for nearly forty 
years, and it cannot be just that becnuse the 
defendant has chosen to seize it in execu- 
tion of a decree against a third person, the 
plaintiff should be reduced to the necessity of 
bringing an action to defend his possession, 
and for that purpose to prove his title as if 
he were seeking to get it out of the hands 
of one wha was de facto holding it with a pre- 
sumptive show of right. ‘Phe truth is, as it 
seems tome, thatthe Court which issued 
process of execution misapprehended its duty 
iu that respect. Tho decree of 1836 was 
passed against certain defendants, including, 
Í suppose, Nusserut, not as persons invidual- 


ly liable thereunder, but representatives of l 


Shahamut. Consequently, by the present 
law which regulates the execution of decrees, 
aud which did so in 1866, the deeree could 
be executed only by the attachment and sale 
of property of the deceased Shahamat, unless 
the defendants failed to satisfy the Court 
that they had duly applied all such proper- 
ty of the deceased as was proved to have 
come to their possession, ta which case the 
decree might be executed out of property be- 
longing to the defendants to the extent of the 
deceased’s property proved to have been not 
properly applied by them. (See Section 


question to be attached and sold, aud at that | 203 Act VILI of 1859.) Now, in 1866, 


[Yol X. 


} 
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when the decree was sought to be executed, 
Shahamut had been dead upwards of 40 
years, and it is literally absurd to talk of 
there being at that time any property seiz- 
able as belongivg to him. It remained then 
to the execution-creditor to establish that, 
on the death of Shahamut, property of his 
passed to the defendants which had uot 
been duly applied by them. Upon his suc- 
ceeding in doing this, he would become 
entitled to ask for the attachment and sale 
of an equal amount of property belonging 
to the defendant or defendants, whom he 
had shown to be guilty of such misapplication. 
It does not appear that any step of this 
nature was taken, and, therefore, no fonnda- 
tion las been laid upon which the execution- 
creditor could base his claim to seizo-the 
right, title, and interest of his judgment- 
debtors in any property, Under this view of 
the facts, he ought not to have been allowed 
to-seize and sell Nusserut’s rights and in- 
terests in the property which isin suit. 


But, moreover, when the decree against 
Nusserut and others, representatives of Sha- 
hamut, was sought to be executed in 1866, 
Nusserut himself had Jong been dead ; and 
even supposing that his own property was 
originally liable to satisfy that decree, it had 
by his death passed to other hands and effec- 
tually changed owners. The execution- 
creditor’s sole resource would thetefore be 





the property of Nusserut’s representatives’ 


on the like hypothesis as to misapplication 
of. property of Nusserut come to their hands, 
as was made in the case of Nusserut when 
treated as representative of ` Shahamut 
(Sections 210 and 211 of Act VIII of 1859) ; 
aud it is not pretended that any enquiry has 
been held as to whether or not any assets 
of Nusserut ever came to the hands of his 


‘representatives now on the record, and, if so, 


to what extent they were rightly applied. 
The truth is that a mistake has been made 
in considering that certain provisions of Act 
VIII of 1859, relative to obtaining execution 
of a decree against a living judgment-debtor, 
ave applicable where execution is sought 
after the judgment-debtor is dead. While 
the man is alive, property belonging to him 
may be in the hands of others than himself, 
and hence the necessity of some such pro- 
visions as those of Section 246 for the 
purpose of preventing evasion and fraud. 
But by the fact of the debtor’s death, ‘his 
property passes from him. It may be that it 
will, in the hands of the transferree, remain 
still liable to satisfy the deceased’s debts ; 
but, if so, the transferree, for the same reason, 
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becomes the representative of the deceased 
for the payment of those debts, and the 
proper mode of getting at such property of 
the deceased as he holds, is to put him on 
the record in the place of the deceased in 
the ordinary mode which would necessitate 
the establishment of his representative 
character, or else to bring a regular suit 
against him. There isno ground for treat- 
ing him as if he were holding benamee for 
the dead man, and therefore no ground for 
acting as if Section 246 applied. 


With these views, and indeed on the state 
of the case as it is disclosed by the represent- 
ations of both sides, it seems to me that 
this suit should be dealt with as if the 
defendant were in the position of plaintiff 
seeking to establish a right: to follow the 
assets of Shahamut into the hands of the 
present holder, and to take them in satisfac- 
tion of Shahamut’s debts. The onus is on 
him to make out that he has an equitable 
right to this property, which originated 
either at the death of Shahamut, or which 
sprung up in consequence of ‘the decree 
against Shahamut’s representatives, and has 
survived the alienations of the last 30 or 40 
years, so as to enable him to assert it against 
the present plaintiff. It is obvious that a 
task of this kind is not likely to be an easy 
one under any circumstances. But in this 
case, the defendant’s own story entirely cuts 
the ground from under him. He does not* 
pretend that there is in the plaintiff’s hands 
any property which can be unconditionally 
taken in satisfaction of a decree against 
either Shahamut or Shahamut’s repesenta- 
tives. All he says amounts to this, namely, 
that the right of Nusserut to redeem the 
property in suit is still alive; that this right 
to redeem, considered os a beneficial interest 
in the land, is liable to be taken in execution 
of the decree against Shahamut’s repree 
sentatives; that it has been so taken; and that 
he has bought it. I need not point ont 
that even if all thig be correct, it does not 
give the defendant a title to the property 
which is the subject of contest. According 
to this (his own account) he. has Bought 
nothing which the plaintiff has. He has 
only- purchased the right to stand in 
Nusserut’s shoes, At most, this gives him 
aright to sue for redemption, and he has 
no sort of claim to the judgment of the 
Court in this suit. =, "y 

For these reasons, } think we ought not 
to interfere with the decision of the Lower 
Appellate Court, and that this appeal should 
be dismissed with costs. i 
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plaintiff has been kept 





The 24th July 1868. 



















Presni- z t re is ey a 

, : o Ww ink on the 

The Hon’ble J. B. Phear and C. Hobhouse, aS the P Na 
Judges. is entitled to something 


The question always is, as 
on more occasions than c 
mage, so far as can be rea 
which has been caused to` 
wrongful act of the defend 
Court has found that th 
only kept the plaintiff out 
has cut down all the fruit- 
trees, and carried away 
brick-making all the ferti 
in addition to depriving | 


Damagés— Losses (past and prospec- 
é tive). 


Case-No. 747 of 1868. 


Special Appeal from a decisión passed by the 
Judge of the 24-Pergunnahs, dated the 30th 
December 1867, modifying a decision passed 
by the Principal Sudder Ameen of that Dis- 
trict, dated the 22nd April 1866. 


Koomaree Dossee and another (Defendants) 


Appellants, enjoyment of the land d 

VErSUS has been kept out of pos 

Bama Soonduree Dossee, ( Pauper’ Plaintiff) defendant has reduced t 
Respondent. condition that, it will not 


so productive or advantag 
iff asit was before she was 
that it will probably cost ` 
make it productive at all, 
has not only caused dama; 
to past time, but has also r 
highest degree probable - 
some extent a loser in he 
land in future time, and i 
fectly right in making t 
they can of the prospective 
to that which has actuall 
these estimates of loss, 
where the estimates concer 
happen in the future, /ther 
be some degree of vagtiene 
precision, and the finding 
past or future, will not be 
because it cannot be justifie 
with perfectly logical 
here on special appeal, we 
interfere with the estimate 
has been arrived at by a ( 
Judge of fact, unless we sec 
is no evidence upon which i 
be formed at all, or that the 
ly excessive. We should h: 
which is before us be disp 
even the estimate of the firs 
cessive, and we certainly 
there is no evidence of dam: 
less, therefore, can we suste 
of the special appellant wi 
finding of the Lower Appell: 
has in fact reduced the dama 
arrived at by the first Co 

We think, therefore, that 
special appeal put forward 
fail him, and we dismiss 
costs, 


Baboos Gopal Lall Mitter, Debendro Narain 
Bose, and Grish Chunder Ghose for Appel- 
lants. 


Baboo Mohendro Lall Shome for Respondent. 


Damages should be awarded according to the loss 
caused to plaintiff by tha wrongful act, of defendant ; 
and, where such act renders it probable that plaintiff 
will bea loser in future time, the award should em- 
brace prospective loss. 


Phear, J.—We do not think that it was ne- 
cessary in this case for the plaintiff to prove 
anything more than that she had such a right 
in the land as entitled her to possession, and 
it seems to us that the Judge has not erred in 
law in considering that the treaty of sale be- 
tween the plaintiff’s landlord and the plaintiff 
afforded evidence of such right to possession 
as entitied her to succeed in this suit against 
her landlord’s vendee. We also think that 
the finding of the Judge to the effect that the 
transaction between the plaintiff and Bro- 
momoyee was never completed, and that a 
portion only of the land was sold, cannot be 
disturbed now upon special appeal. It seems 
to us that there was evidence upon the record 
which would justify the conclusion of the 
Judge in this respect, and the absence of the 
conveyance which the special appellant points 
out js, in fact, evidence tending to support 
the plaintiff's story rather than the reverse. 


The only other point raised by the special 
appellant is as to the quantum of damages. 
There is no doubt that if the plaintiff had a 
right to,possession of this land, and had been 
kept out of possession, by the defendant, she 
would be entitled to seme damages. It gener- 
ally happens in cases of this kind that 
the damages are properly represented by the 
loss’ of the profits during the timé that the 
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The 25th July 1868. said. Here, however, a question of fact 
| arises whether the plaintiff raised the crop 

Present: as a sub-tenant, and whether the defendant 

did appropriate the whole of the crop (if so 


The Hon'ble Sir Barnes Peacock, Kt., Chief raised by the plaintiff) to his own use, that Is, 


i he took more than he was entitled to as his 
Justice, and the Hon’ble Dwarkanath Mitter, own share; and if he has done °so,- what 


Judge. remedy in law there is for the plaintiff to 
recover his share of the produce ? 
Contract to cultivate—Jurisdiction— The Small Cause Court rulings, page 113, 


dated 16th March 1865, lay down in the 
matter of Sreenath Dutt versus Dwary 
Dhallie—“ That where a cultivator is a 
Reference to the High Court by the Judge | “mere servant of the landlord, a suit for 
of the Small Cause Court at Pubna, ' “damages will lie against him in the Small 
dated the 23rd June 1868. ‘ Cause Court. If the cultivator is a tenant 
ne s “to whom the landlord has sub-let the land, 

: “a suit for non-fulfilment of his contract by 

Gureeboollah Puramanick ( Plaintiff). “the tenant will lie under Act X of 1859.” 


s Section 10 Act X. 1859, 


Under this ruling, the landowner cannot 
VETSUS sue his tenant cultivator for the non-fulfil- 
ment of his contract in the Small Cause 
Fukeer Mahomed Kholoo (Defendant). Court, but the present action has been in- 
. stituted on the part of the tenant cultivator 
Where, on the allegation that defendant had sub-le | tO recover he value of his share of the crop 
land to him for the purpose of raising crops under a from the landowner. Iam of opinion that 
contract to share the produce between them, plaintiff if it is proved that the plaintiff cultivated 
sought to recover the value’ of his share of the crop | the land as a sub-tenant on condition to give 
which defendant had appropriated,—the High Court were half the produce to the landowner, and the 
of opinion that the claim was not for a sunt exacted in | defendant took more than what was due to 
him under the contract, the case ought to be 
viewed as one for exaction in excess of rent, 
for under the provision of Section 2 Act 10 
of 1859, consideration paid, whether in cash 
or in kind, is equally treated as reut. Conse- 
quently, the plaintiff's suit to recover what 
has been appropriated by the defendant in 
excess of his own share of the crop falls 
under Section 10 Act X of 1859, and his 
, dy therefore lies in the Revenue Court 
ant rupees 7-14, being the value of his paras . . 
share of the crop which he, (the defendant,) under Clause 2 Section a of the said Act. 
appropriated to his own use. I have come to this conclusion under a 
conviction that the tenant cultivator ought 
to lay his claim in the same Court where the 
Inndowner has his remedy for the recovery 
of their respective shares of the produce. 


excess of rent within the meaning of Section 10 Act X 


1859, and that, if proved, it might be enforced by the 
Small Cause Court. 


Case.—Tuet plaintiff, as burghadar, to 
whom the defendant sub-lct his jote land for 
the purpose of raising crops of kola} under 
a contract to share the produce between 
themselves, seeks to recover from the defend- 


The defendant, while he denies the exist- 
ence of any such contract, contends that: 
an action of this nature will lie iu the 
Revenue Court, and not in the Small Cause 


8 
Court. I have, therefore, dismissed the plaintiff's 


The only question for decision is, whether a 6, eee BRE eho AGERE ae 
the cultivator, using land for raising crops| ~~ ° l 
under such a contract, can maintain an ac- Judgment of the High Court: — 


tion in the Small-Cause Court ? Peacock, C. Ji—We are of opirtion that 

It appears from the face of the plaint that | the plaintiff's claim ig not one for a sum 
the plaintiff cultivated the defendant’s land, | exacted in excess of rènt within the mean- 
not asa servant, but as sub-tenant. The jing of Section 10 Act X of 1859; conse- 
defendant does not admit that he snb-let the | quently, that the claim, if proved, may be 
land to the plaintiff undera contract as afore- | enforced by the Small Cause Court. 


The 25th July 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Title to land—Oral evidence. 
Case No. 274 of 1868, 


` Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 25th November 1867, 
reversing a decision passed by the Moon- 
sif oS Cutwa, dated the l4th January 
1867. 


Troylukhonath Ghose and avother (Plaintiffs) 
Appellants, 


VE'SUS 


Nubo Coomar Roy and others (Defendants) 
Responents. 


Baboo Mohendro Lall Seal for Appellants. 


Baboo Poorno Chunder Mookerjee for 
Respondents. 

In 1 suit to recover lands on an alleged title by 
purchase, the High Court declined to interfere in special 
appeal with a finding of the Lower Appellate Court 
that the depositions of plaintiffs’ witnesses, uncor- 
roborated by any documentary evidence of title, which 
in such cases is almost always available, could not 
establish the truth of his statements, 


Bayley, J—Tue plaintiff sued for the 
recovery of certain lands on an alleged title 
by purchase. 


The first Court decreed the plaintiff's 
claim,and the Lower Appellate Court revers- 
ed that decision on the grounds that the plain- 
iff’s kobalah was not proved, and that with- 
outany documentary evidence to corroborate 
the oral testimony of the plaintiff's wit- 
nesses the Lower Appellate Court could not be 
satisfied of the justice of the plaintiff’s claim. 


The plaintiff appeals specially, urging 
that under several precedents of this Court, 
oral evidence ought not to have been reject- 
ed in this summary way. 


We are, however, of opinion that those 
precedents do not apply to the present case, 
The judgment of the Lower Appellate Court, 
taken aga whole, is clearly to the effect that 
in this ease the depositions of the plaintift’s 
witnesses as to his pogsessicn, uncorroborat- 
ed ‘as they were by ‘any documentary evi- 
dence of title, which in cases like the present 
is almost always available to parties really 
having possessory interest in the land, could 


not satisfy the Lower Appellate Court as 
to the truth of the plaintiffs statements. 


That being a finding of fact upon a legal 
ground, we see no reason to interfere in 
special appeal, The judgment of the Lower 
Appellate Court is accordingly affirmed, and 
this appeal dismissed with costs. 


The 25th July 1868. 
` Present: 


The Hon’be F, B. Kemp and E. Jackson, 
Judges. 


Onus Probandi— Enhancement of 
rent—Plea of different ownership. 


Case No. 456 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 10th December 1867, affirming a de- 
cision passed by the Deputy Collector of 
Serampore, dated the 29th June 1866. 


Prem Chand Barik (one of the Defendants) 
Appellant, 


VETSUS 


Brojonath Koondoo Chowdhry and others 
{Plaintiffs} Respondents. 


Baboo Woomesh Chunder Banerjee for 
Appellant, 


Baboo Mohendro Lall Seal for Respondents. 


In a suit for enhanccment of rent where defendant 
pleads that a parcel of it is debwttur land, the property 
of another party, the onus lies on the plaintiff to prove 
that the land is mål, even though the alleged owner 
puts forward no claim. 

Jackson, J.—THiIs was a suit for en- 
hancement, in which the defendant. alleged 
that certain portions of the land were debut- 
tur lands and that they did not belong to 
the plaintiff, but to another party whose ryot 
he was. As regards 5 parcels of land, both 
Courts clearly found that these lands being 
the debuttur belonging to another party, the 
plaintiff was not entitled to rent for those 
lands, and they dismissed the plaintiff’s 
sult. 


As regards another parcel, called Daug No. 
2, comprising 1 beegah 2 cottahs 10 chittacks, 
the defendants also alleged this was debut- 
tur land not the property of the plaint- 
iff. The Judge, however, decreed the claim 
for rent as regards these lands, because the 
alleged owner put forward no claim to them, 
and because the defendants did not prove 
that they were that person’s property. 


| 1 
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It is said. on special appeal-that the Judge 
has thrown the onus on the wrong party, 
and that it should’ have been for the plaintiff 
‘to prove that the land for which he sued 
was-his mål land. We think this..conten- 
- tion is correct; The onus of proof is on the 
plaintiff, and the plaintiff's vakeel cannot 
show us any proof to substantiate the plaint- 
iff’s assertion that the land was mal. It 
follows that the plaintiff’s claim to assess 
rent on the 1 beegah 2 cottahs 10 chit- 
tacks comprised in plot No.- 2 must be 
dismissed. The decision of the Judge is 
modified to that extent. The respondent 
will pay the appellant’s costs of the appeal 
to emg Courte " i 


f 





The 25th July 1868. 
: Presents 


The Hon'ble F. B. Kemp and E, Jackson, 
Judges. 

Abita done ation 27 Act XXIII. 
1861—Right of appeal — Purchase 
of decree.. 

Case No 224 of 1868, 


Miscellaneous Appeal from an order passed 
by the Judge of West Burdwan, dated 
the 26th February 1868, reversing an 
order passed by the Moonsiff of Ban- 
coorah, dated the 16th January 1868. 


Tara Chand Hajrah (Decree-holder) 
= Appellant, 


versus 


Doorga’ ‘Chu Hajrah and others (Judg- 
- ment-debtors) Respondents. 


* Baboo Nil Madhub Sein for Appellant. 


` „Baboo Anund Chunder Ghossal for 
Respondents. 
l Sin 27 Act XXIII. 1861 bars appeal to the High 


Court in suits cognizable by a Small Cause Court, even 
when the suit has been referred to arbitration. 


The. purchaser of a “decree has a right to appeal even 
though not a party to the suit. 

Kemp, J,—A preliminary objection hasbeen 
taken to the hearing of this appeal by ‘the 
pleader for the respondents, to the effect 
‘that under Section 27 of Act XXIII of 186i 
no appeal -will lie to this Court, inasmuch 
as the suit which is now in the execution 
stage is of n nature cognizahle in the- Courts 
of Small Causes, the amount demanded not 
exceeding 500 rupees. , We have referred 
to the original suit, and find that the’ state- 
ment of the plender for the respondent is 
correct. But it is argued by the pleader for 
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the special appellant that as the suit was 
referred to arbitration, the nature of the suit 
becomes changed and no longer falls within 
the purview of Section 27 of Act XXII 
of 1861. The pleader informs the Court that 
there isa ruling to this effect, but he is 
unable to produce it, and he is alsosunable to 
give the particulars of that decision or of 
the facts of the case he alludes to. It is 
then said that we ought, under the powers 
conferred by Section 35 of Act XXIII of 
1861, to pass such orders in the case as to. 
the Court. may seem right. We have been 
asked to exercise this power of revision on 
the ground that the Judge acted without 
jurisdiction in hearing the appeal, inas- 
much as the appellant before him was not 
one of the parties to the suit in which the 
decree was passed. But we find that the 
appellant before the Judge is the purchaser 
of the decree, aud therefore under a ruling 
of this Court published in Volume VIII 
Weekly Reporter, page 197, Huro Lall Dass, 
versus Soojamut Ali, the 
purchaser of the decree had the right to 
appeal, 


The appeal is therefore dismissed with 
costs. ` 


The 27th July 1868. 
Presenti: 


The Hon'ble F. B.. Kemp and E. Jackson, 
Judges. 


Deposit to stay a sale—Clause ¢ Sec- 
tion 13 Regulation VIII of 1819 
and Section 6 Act VIII of 1865. 


Case No, 115 of 1868, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Bur dwan, dated the 9th November 1867, 
reversing a decision passed by the Moon- 
siff of Bakoonda, dated the 17th July 
‘1867, 

Kartick Surmah and another (two of the 

Defendants) Appellants, — 


VETSUS 
Bydonath Saeenee and others (Plaintiffs) 
Respondents. 
Baboo Nubo Kishen, Movkerjee ‘for Àp- 
pellgnts. 
Baboo Nil Madhub ‘Sein for Respondents. 


Money deposited to protect from sale a tenure ad- 
yertised under the provisions of Act VIII, 1863 must, 
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under Section 6, be considered es a Joan made to the 
proprietor of the tenure, which becomes security to the 
depositor, who is entitled, on applying, to obtain imme- 
diate possession in order to recover the amount from any 
profits belonging to the tenure. 


Kemp, J—Tuis was a suit to recover 
with int&rest certain monies deposited by 
the plaintiff to protect from sale a superior 
tenure which was advertised for sale under 
the provisions of Act VIII of 1865. The 
Lower Appellate Court has given the plaintiff 
a decree, holding that the tenure of the 
plaintif was one not protected by Sec- 
tion 16 of the aforesaid Act, and consequent- 
ly that the sale of the superior fenure 
would have jeopardised the existence of the 
plaintifi’s own tenure. | 


Under Section 6 of Act VIII of 1868, if 
the sum due under a decree, together with 
interest to date of payment and all costs of 
process, be paid into Court at any time be- 
fore the sale commences, whether by the de- 
faulting holder of the under-tenure, or any 
one on his behalf, or auy one interested in 
the protection of the under-tenure, such 
sale shall not take place, and the provisions 
of Section 18 Regulation VIII of 1819 for 
the recovery of sums paid by others than 
the defaulting holder of the under-tenure to 
stay the sale of the said under-tenure, shall be 
made applicable to all similar payments made 
tinder this Section. We -think that the 
Principal Sudder Ameen was right in hold- 
ing that the tenure of the plaintiff does not 
fall within the purview of Section 16 of Act 
VIII of 1865, but he was wrong in decree- 
ing payment with interest of the sum claim- 
ed by plaintiff, for under Clause 4 of Section 
13 of Regulation VIII of 1819, which, by 
Section 6 of Act VIII of 1865, is made ap- 
plicable to payments of this description, 
the plaintiff's deposit must be considered as 
n loan made to the proprietor of the tenure 
to preserve it from sale by such deposit, and 
the tenure so preserved becoming security 
to the plaintiff, he must be considered to 
have a lien thereon, and the plaintiff is en- 
titled,» on applying for the same, to obtain 
immediate possession of the tenure of the 
defaulter in order to recover the amount so 
deposited from any profits belonging thereto. 


` The suit to recover in the present shape 
is therefore dismissed, and the decree of 
the Principal Sudder Ameen reversed with 
costs. The plaintiff may apply under the 
provisions of Séction 18 of Regulation VIII 
of 1819, which have been re-enacted in 
Section 6 of Act VIII of 1865, — 
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$ The 27th Jt 
Preser 


The Hon’ble Sir B: 
Chief Justice, and t 
nauth Mitter, Judg 


Arbitration — Time 
awari 


Case No, 252 


Miscellaneous Appeal j 
by the Principal Sud 
bhoom, dated the 108 


Gunga Gobind Naek an 
debtors) Ap: 


versu 


Kales Prosunno .Naek 
holders) Res 


Baboos Unnoda Pershaa 
Chunder Mookerjee | 
Hojoomdar for Appel 


Mr. R. T. Allan and 
Chunder Bose and 
for Respondents. 

' Where no time is fixed for sl 


order of Court referring a case 
itself falls to the ground, 


Peacock, C. J—Tr 4 
case of Nusserwanjec 
Meer Mynooddeen Khar 
rooddeen Khan Bahado 
cited from the VIth Volu 
Appeals, page 134, is bi 
that in consequence of r 
fixed in the order directi 
sending in the award, tl 
to the ground. 


We do not think t 
technical objection. See 
of 1859 provides that *‘ 
‘liable to ba set aside 
“not having been compl 
« allowed by the Court 1 
award could not be set 
the exempted reasons €: 
for making the award w 
referring the case to art 


The case will be rem 
cipal Sudder Ameen t 
execution case withou 
award. Each party wil 
this appeal. 


The 27th July 1868. 
Present: 


The Hon’ble F. A, Glover and Dwarkanath 
Mitter, Judyes. 


Procedare of Appellate Court when 
nb is undervalued—Valuation of 
a suit. 


Case No. 51 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 8th November 1867, re- 
versing a decision passed by the Moon- 
sif of that District, dated the 25th April 
1867. 


Augopnra Chowdhry (one of the Defend- 
ants) Appellant, 


VETSUS 


Meah Bibee and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondents. 

If a Lower Appellate Court finds a suit to have been 
undervalued when its proper value would have placed 
it beyond the jurisdiction of the Court of first instance 
where it was instituted, it should dismiss the case, and 


not remand it with a view to the deficient stamp duty 
being made up. 


In a suit “for possession of a share of an undivided 
estate, and to set aside a kobalah by which the estate 
had been illegally alienated, plaintiff is not bound to 
value his claim according to the price stated in the 
kobalak. 

Glover, J.---THIs was a suit for possession 
of a share in a mehal, and for setting aside 
a kobalah by which the property had been 
\ illegally alienated. 


The plaintiffs valued their suit at three 
times the Sudder jumma of the share 
claimed by them, and the first Court gave 
them a decree. ' 


On appeal, tho Principal Sudder Ameen 
held that as the plaint included a prayer 
for the cancelment of a kobalah, the amount 
said to have been paid under that kobalah, 
viz., rupees 6,062, should have been added 
to the valuation of the plaint, and that the 
plaintiffs suit, not having so included it, was 
under-valued. The Principal Sudder Ameen 
therefore reversed the decision of the Moon- 
siff, and sent the case back to him with direc- 
tions to call upou the plaintiffs to make up the 
proper amount of stamp duty, and then to 
send the case up to the Judge for transmis- 
sion to the proper tribunal. 


The defendant appeals specially against 
this order, urging that if the Principal 
Sudder Ameen considered the suit under- 
valued, he ought to have dismissed it at 
once, and not have sent it back to the Moon- 
siff for the purpose of receiving the proper 
stamp duty. i ° 

A cross-appeal is filed by the special re- 
spondent under Section 348 of the Procedure 
Code, urging that the Moousiff’s valuation 
was correct, and that the appeal ought to 
have been heard by the Principal Sudder 
Ameen on its merits. 


I°have no doubt that the Principal 
Sudder Ameen was wrong in returning the 
case to'the Moonsiff as he did, for as the 
difference in valuation, if proved, affected the 
jurisdiction of the Moonsiff’s Court, Section 
350 of the Procedure Act would not apply, 
and the case ought to have been dismissed 
as not brought in the proper Court. 


But I need not decide the special appeal 
on this ground, being of opinion that ihe 
objection taken in cross-appeal must be 
rllowed. 


Admitting that as the plaint was fora 
share of an undivided mehal, three times 
the Sudder jumuna was the proper 
valuation according to Act X of 1862, and 
that the market price was the correct, 
basis of valuation, it is nowhere shewn that? 
the 284 rupees at which the plaiutiff valued 
his suit was not the market price of the 
land. The kobalah certainly does mention 
the sum of rupees 6,062; but, iu the first 
place, this is the price alleged to lave been 
paid for the entire mehal ; and, secondly, 
the plaintiff was not bound by the price 
said to have been paid under a kobalah, 
which he averred to be collusive aud which 
he was seeking to set aside. 


The only ground for objecting to the 
plaintiffs’ valuation is that their claim in- 
eluded the value of the kobalah, for there 
is no evidence to show that the market 
value of the land sought to be recoveyed is 
higher than the plaintiffs placed it. 


It appears to me, therefore, that the suit 
was cognizable by the Moonsiff, and that 
the Principal Sudder Ameen should have 
tried the uppeal on its merits. |. 

The case is now refnanded to him for the 
purpose. ° i 


_ Under the circumstances, each party. will 
pay their own costs in this Court. The 


costs below will follow the result of the 
remand now ordered. 


Mitter, J—I am also of the same opinion 
except as to the matter of costs. 


The ground upon which the Lower Appel- 
late Court has reversed the decision of the 
Court of first instance is manifestly unte- 
nable. The plaintiff (respondent) was bound 
by no law to value his suit according to the 
price stated in the defendant’s kobalah, which 
he sought to set aside, It has been con- 
tended on behalf’ of the’ defendant that the 
suit being for a fractional part of a zemin- 
daree, the valuation must have been accord- 
ing to the market price of the share sued 
for. But this was not the defendant’s con- 
tention in either of the Lower Courts, and he 
cannot be permitted to raise it for the first 
time at this late stage of the proceedings. 
The decision of the Principal Sudder Ameen 
too is based not upon the ground that the 
284 rupees at which amount the suit was 
valued was below the market value of the 
share sued for, but upon the ground that 
the plaintiff having’ asked for the reversal 
of a kobalah for a much higher amount, the 
Moonsiff had no jurisdiction to entertain 
such a suit. In this he was clearly wrong, 
and the defendant cannot now be permitted 
to raise a new question of fact, viz., that the 
market value of the share sued for is much 
higher than the amount at which the suit 
was valued, more particularly when the Court 
of first instance has already decided the 
casce upon the merits. The case must there- 
fore go back to the Principal Sudder Ameen 
to be disposed of upon the merits. I think 
the defendant ought to pay all the costs 
incurred by the pluintiff in the Lower Appel- 
late Court as well as in this Court. 


The 28th July 1868. 


Present: 


The*Hon’ble F, B. Kemp and E. Jackson, 
e Judges. 


Recital in a deed—Eviderce—Gonsi- 
deration money. 


Case No. 526 of 1868. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Assam, 


dated the 24th December 1867, reversing 
a decision passed by the Deputy Commis- 
sioner of Luckimpore, dated the 10th 
August 1867. 


Lolitta Dossia (Defendant) Appellant, 
versus 


Ruttun Mollee Bhuttacharjee (Plaintiff) 
Respondent. 


Baboos Romesh Chunder Mitter and Anund 


Gopal Palit for Appellant. 


Baboo Debendro Narain Bose for 
Respondent. 


As it has been held by the Privy Council that, accord- 
ing to the practice in India, the recital in a deed ‘of 
the payment of consideration money is not conclusive 
evidence of such payment, a Judge was declared to 
have acted correctly in considering evidence on the 
question whether consideration so recited had passed 
or not. 


Kemp, J.—Tuxr Lower Appellate Court 
found on the evidence that uo consideration 
passed, although there was a recital in the 
deed to that effect. s 


Iu specinl appeal, it is contended that as 
the deed itself contained an acknowledgment 
of the payment of consideration money, such 
acknowledgment was conclusive evidence 
of that payment being made, and that the 
Lower Appellate Court was wrong in taking 
into consideration the evidence on the ques- 
tion as to whether consideration passed or 
not. 


We think that the Lower Appellate Court 
ig correct in considering the evidence, and 
it has been held by the Privy Council in the 
ease of Chowdhry Dabee Persaud and Banee 
Persaud versus Chowdhry Dowlut Singh, 
published at page 161, Judgments of the 
Privy Council published by Sutherland,* that 
according to the practice in India, the recital 
in a deed of the payment of consideration 
money is not conclusive evidence of such 
payment. 

We therefore dismiss the special appeal 
with costs. l 





See also 6 W, Rọ, Priv. Coun, p. 55, 


aar T 
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The 28th July 1868. 
. Present; ca <3 
The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges., 
Limitation — Construction of term 
‘s decision” in Gode of Civil- Pro- 


eedure—Cause of action —Wasilat 
in kind—tInterest. 


Case No. 32 of 1868. 
Special Appeal from a decision passed by 
` the Officiating Judge of » Midnapore, 
' dated the 4th September 1867, reversing 
a decision passed by the Principal Sudder 
Ameen’ of that District; dated the 23rd 
January 1867. 


Sreemutty Raye Kishoree Dossee and another 
(Defendants) Appellants, 


VErSUS 
Bonomally Churn Mytee (Plaintiff) Respond- 
ce ent. i 


Baboos Onookool Chunder Mooherjee and 
. Nuleet Chunder Sein for Appellants.. 


Mr. R. T. Allan and Baboo Hem Chunder 
Banerjee for Respondent. 


A patnee having been sold for arrears under Act VIII, 
1859 was brought by one A, from whom B purchased a 
portion. Not being able to get possession, B sued the 
ryot for rent. under Act X; but the putnee having been 
again sold fot arrears, he gave up his claim fo possession, 
and sued for the rents payable during the years he had 

_been kept out of possession less what was barred by 
limitation, His suit was dismissed on the intervention 
of an heir of the zemindar, who objected that the lands 
cultivated by the ryot were not within the portion 
bought by 8. B then sued the zemindar and ryot for 
the wasilat, accruing during the years he had been kept 
out of possession. The Judge held that plaintiff had 
established his claim, and remanded the case for inquiry 
as to the amount of wasilat .retaining it on his file pend- 
ing the inquiry, and eventnally decreed it in favor of the 
plaintiff. 


Heun, that limitation as regards appeal would run, 
aa the Judge’s order of remand, but from the final 
ecision. ' 


HELD, that the plaint was bad as against the ryot; 
but it did disclose a cause of action against the zemin- 
dar who was said to have kept the plaintiff out of pos- 
session of his purchased land. 


Herp, that no diference should be made between, 
wasilat paid in kind and wasilat paid in cash; both 
should be calculated in specie, and bear interest at the 
usual rate. 

Glover, J.—TuIs was originally a suit for 
possession of certain lands forming part of a 
putnee-tenure, and for wassilat during the 
years 1267, 68, 69, 70, 71, and 72, B. S. 


A putnee consisting of six mouzahs (a 
tank and Kutcherry house excepted) was 
granted by the zemindar Gokool Monee in 
February 1853 to one Anundee Lall Doss. 
The putneedar fell into arrears and the 
tenure was sold under Act VIII of 1819. 
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One Modhoo Soodun bought it on the 4th of 
Bysack’ -1266 (1859), and from him the 
plaintiff purchased a portion, vèz., 8 mouzahs, 
Kadeema, Pykan Bakra Nuddee, and Pannee 
Bazar. Not being able to get possession, Le 
sued the ryot in possession under Act X of 
1859 for rent. He afterwards give up his 
claim to possession, his vendor’s title having 
been extinguished in consequence of the putnee 
being again sold for arrears, and sued for the 
rents-payable during the years he had been 
kept out of possession, deducting all beyond 
three years as barred by limitation. 


Raj Kishore, the heir of Gokool Monee, 
the original grantor of the putnee, intervened 
on the ground that the ryot, Guuga Narain, 
wus not plaintiffs tenant, the land he cul- 
tivated not being within the three mouzalis 
bought by the plaintiff. The intervevor's 
objection was allowed, and the plaintifs 
suit was dismissed. 


He then brouglit this suit against both ze- 
mindar and ryot for the wasilat accruing du- 
ring the years he had been kept out of posses- 
sion, 

The defendant, (the zemindar), objected 
that the land on which wasilat was claimed, 
had not been purchased by the plaintiff; that 
the sale itself was illegal, the putneedar being 
bound by the terms of his-lease not to alien- 
ate- any fractional part of the holding, and 
that in any case as the plaintiff had in the 
former suit against rhe ryot given up the rent 
for three years as barred by limitation, he 
could not sue again for the money as wasilat. 

The Judge held that the plaintiff had 
made out his title to get back the wasilat 
for the time he was kept out of possession 
but remanded the case to the Court of first 
instance for certain enquiries to be made 
regarding the amouft of wasilat. He re- 
tained the case on his own file pending the 
enquiry, and eventually decreed in favor of 
the plaintiff. 


Against this decision the defendant now 
appeals specially. 

A preliminary objection under Section 
848 of the Civil Procedure Code is taken 
by the special respondent’s pleader, that so 
far as his client’s title to get wasilat is 
concerned, the plaintiff’s appeal is out of 
time, the Judge’s decision having been passed 
on the Ist of August 1867, and ‘ne special 


appeal having been’ preferred within the 
pp 5 p 


period allowed by law: ` ° 

This objection comes within the ruling of 
the Full Bench in the case of Mirza Himunt 
Bahadoor versus Gobindo Pandee and others 


B 
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(5 Weekly Reporter, 91). In that decision, 
it was laid down that the word “decision” in 
Act VIII means a decision upon the whole 
case, and 9s the plaintifl’s case was not finally 
decided by the Judge until after he had re- 
ceived the additional information sent for, it 
follows tha¢ the decision against which the 
defendant could appeal within the 90 days 
was not passed until the 4th of September 
1867, the previous judgment as to the plaint- 
iff’s title notwithstanding, and on this calcu- 
lation the defendant is entitled to his special 
appeal on both points. The special respond- 
ent’s objection ¿n limine is, therefore, over- 
ruled. 


An objection was taken by the special 
appellant, and which was allowed to be ar- 
gued although not entered in the grounds of 
special appeal, that the plaint disclosed no 
cause of action, and should have been re- 
jected at once. 


As against the ryot, the plaint clearly 
was bad, inasmuch as he could not be made 
liable for the wasilat in the shape of rents, 
which the nature of the plaint showed 
to have been paid to his zemindar. But there 
was, I think, a cause of action disclosed 
against the zemindar who was said to have 
kept the plaintiff out of possession of his 
purchased land. It has been argued, indeed, 
that the zemindar may have retained posses- 
Sion bond fide, not knowing that the plaintiff 
had bought the land, he not having registered 
his name in the zemindaree serishtah. But 
whatever his means of knowledge may have 
_ been, they could not have barred the plaint- 
iff from his remedy against the party illegal- 
ly preventing him from collecting his dues, 
nor could it I think be said that on the face 
of his plaint, the special respondent had no 
cause of action. x 


The frst ground of special appeal noted 
in the petition has not been pressed. 

The second is, that the Judge has mis- 
taken the special appellant’s ease, and has 
decided that the land on which wasilat is 
claimed, was that purchased by the plaintiff, 
on grdunds which have nothing to do with 
the question, e 

The Judge has found no doubt “ that the 
plaintiff has sufficiently shown that the lands 
were within his purchased share,” but he has 
found this gu the ground that the zemindar 
was “ proved to have let all his lands except 
“a Kutcherry aud a tank, and that it was 
‘‘ therefore futil8 for him to allege that the 
“ lands are and have been in his Ahas pos- 

. © session,” 


But the question for the 
was, not whether the lands 
special respondent were witl 
six mouzahs as granted by tl 
whether they were within 
anhs of that putnee purchas 
respondent, It was allege 
that they were not within t 
zahs, and the Judge’s rea 
fails. Before a decree can 
special respondent, the Judg 
the land on which he cla 
within the three mouzahs pt 
it is not enough to find tha 
the original putnee of six m 


The next ground of speci 
as special appellant in the fo 
the ryot abandoned his cla 
of 1267, 1268 and 1269 ] 
sue for them now. As a 
undoubtedly he could not, bı 
ready decided that as again 
the special appellant might 
a cause of action, there seem: 
why the special appellant r 
the wasilat for six years, si 
prove his title to them, his 
ment notwithstanding. 


Another ground of specia 
the Judge has assessed the 1 
a wrong principle. He has 
to the rents paid in kind, all 
custom and added on 50 per 
of each year as a penalty for 


This appears to be a very 
the same time unfair, methc 
wasiiat. On rents paid in 
rate of interest, viz., 12 per 
and why, because thie rent 
kind instead of in cash, the i 
increased up to 50 per cent., 
conceive. If the special res; 
entitled to wasilat, he shou 
I think, in the usual way, | 
should be made between was 
and wasilat paid iv cash. 7 
should be calculated in speci 
rate of interest allowed. 


I think that the case shou 
Judge for a finding as to wt 
respondent ever did purcha: 
lands on which he claims 
point be found in his favor, 
titled to wasilat for six ye 
the manner noticed above. 


Costs will follow the resul 








Mitter, J—I concur with my learned col- 
league. I would only wish to add that the 
point of possession is one of very great import- 
ance in this ease, and that point must be 
enquired into before it can he satisfactorily 
determined as to whether the lands in suit do 
really appertain to any of -the three villages 
purchased by the plaintiff or not. Upon the 
plaintiff's own showing, it appears that he 
himself has never got possession since the 
date of his purchase. 
is in a position to show that his predecessors 
were in possession, I cannot make ont how 
he can succeed in establishing his title, the 
putnee pottah merely specifying the names 
of six entire villages. I would also call the 
attention of the Lower Appellate Court to 
the conduct of the plaintiff. He sued the 
ryot defendant for rent under the provisions 
of Act X of 1859, and having failed in that 
suit he now brings this action for mesne 
_profits, treating the ryot defendant and the 
special appellant as co-trespassers. The 
case ought to go back to the Lower Appel- 
late Court for a fresh decision upon the 
merits, 





The 29th July 1868. 
Present : A 


| 
4 ] A y. t . = k 
The Hon’ble H Bayley and C. Hob | Special Appeal from a decision passed by 


house, Judges. 
Onus probandi. 


Case No. 1769 of 1867 under Act X of 1859. 
Special Appeal from a decision passed by 
ihe Judge af Rungpore, dated the 28th 
May 1867, reversing a decision passed by 
the Deputy Collector of that District, 
dated the 26th February 1866. 
Palanoo Khamaroo Doss (Defendant) 
Appellant, 


VErSUS 


Mozuhur Ali and another (Plaintiffs) 
Respondents. 


Baboo Rajendurnath Bose for Appellant. ' 


Moulvie Syud Murhamut Hossein 
for Respondents. 


În a suit for rent where plaintiff claimed as mokur- ' Court has 
tureedar, but in no way established his allegation that ' 
defendant was his tenant, the Lower Court was held to | 
have acted illegally in going int» defendant’s case and 


Unless, therefore, he- 


| Baboo 





-e - — -— 


sub-tenant. The defondant’s’ ease is that 
he is not the plaintiff’s sub-tenant, and that 
the plaintiff is not a mokurrureedar to whom 
he is bound to pay any reut at all. 


After first one and then a second remand 
the case has come back, and it isequite clear, 
as the Judge himself states, that the plaintiff 
in no way substantiated his allegation that 
the defendant was his tenant. Leaving the 
plaintiff's claim unproved, the Lower Appel- 
late Conrt erroneously goes into the defend- 
ant’s ense, and thinking that the defendant 
also has failed to prove his case, gives the 
plaintiff a decree. This is entirely illegal, 
As the plaintiff had to prove his case, and 
has entirely failed to prove his case,—wo 
reverse the decision of the Lower Appellate 
Court, decree this appeal, and dismiss the 
plaintiff’s suit with all costs, 


The 29th July 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Pre-emption — Tender of price — 
Mahomedan law. 


Case No. 561 of 1868. 


the Principal Sudder Ameen of dlymen- 
singh, dated the 20th December 1867, 
reversing a decision passed by the Moon- 
sif of Bazitpore, dated” the 26th 
November 1866. . 


Khoffeh Jan Beebee (one of the Defendants) 
Appellant, 


versus 
Mahomed Mehdee (Plaintif) Respondent. 
Baboos Debendro Narain Bose and Rajen. 
dur Nath Bose for Appellant. 
Taruck Nath Dutt for Respondent. 


It is not incumbent ona pre-emptor to tdchder the 
price at the time of making his claim, 

Kemp, J.—Turs suit was based upon a 
right of pre-emption. The Lower Appellate 
found that the plaintiff, the 
special respondent, has proved that he per- 
formed the usnal acis required finder the 


giving plaintiff a decree -because defendant had failed , Mahomedan Law to establish his right. It 


to prove his case. 


Bayley, J—Tue plaintiff in this case 


states that he is a mokurureedar holding had no mon 


; is now contented in special ‘appeal, that he. 


cause the first Court found that the plain tilt 


ey to pay, his suit ought to haye 


under the zemindar, and the-defendant is-his been dismissed, 


In the first place, we observe, that this 


1 
i gues to recover 





the rents of this under- 


point was not in issue before the Court of first | tenure. 


instance. 


Moreover, it is not incumbent on | 


There is no question but that the under- 


the pre-emptor to tender the price at the time | tenure was created, and the rent then fixed is 
of rea his claim (vide Baillie’s Digest i not disputed; but the first Court held that, 
of the Mahomedan Law, page 488), and un- | inasmuch as no payment of rent by the 


less the plafntiff pay for the property, his defendant to the 


plaintiff had been proved 


decree in right of pre-emption would be in- it was necessary that the rate of rent should 


fructuous. 
The special appeal is dismissed with costs, 


The 29th July 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath ent to support this decision, 
| there is no agreement to pay rent betweon 


Mitter, Judges. 


Under-tenure—Rents—Suspension of | 


payment. 


Case No. 211 of 1868 under Act X of 1589: 


Special Appeal from a decision passed by the 
Officiating Judge of Shahabad, dated the 20th 
December 1867, affirming a decision pasesd 
by the Assistant Collector of that District, 
datel the 14th September 1867. 


Gudadhur Lall (Plaintiff) Appellant, 
versus 
Ram Jhan Gunderee (Defendant) Respondent. 
Baboo Kishen Succa Mookerjee for Appellant. 
Baboo Poorno Chunder Shome for Respondent, 


Where a party purchases another's gemindary rights 
in an estate in which that other had created an under- 
tenure with a fixed rent, the circumstance that payment 
of rent on account of such tenure was suspended while 
the zemindary was in the hands of the former proprietor 
does not affect the rights of his successor or the fixity 
of the rent, 

Jackson, J.—Turs was a suit for arrears of 


rent, The facts are shortly these— 


The plaintiff purchased the zemindary 
rights which formerly belonged to the defend- 
ant. While the zemindary was in the de- 
fendant’s hands he created an under-tenure 
of a garden in favor of a member of his 
family,, and that under-tenure afterwards 
devolved on himself, After the purchase by 
the plaintiff, he in an erroneous view, as it 
appears, of his own rights sued to recover 

ossession of the garden itself, but it was 
held by the High Court in its decision, re- 
ported ats pago 32, Il Weekly Reporter 
(Ram Jhan Gunderee, Defendant Appellant, 
vs. Lalla Gudadhur Lal, Plaintiff, Respondent), 
that the plaintiff had not acquired any 
but the zemindary rights by his purchase, 
and that he was not entitled to take the 
nuder-tenure from the defendant, He yow 


‘the former proprietor 


be first legally fixed, and he dismissed the 
suit. 


` ‘The Judge affirmed this decision and dis- 


missed the appeal, observing that the plaintiff 
appellant should bring his suit to get the rate 
fixed. : 

On calling upon the vakeel of the respond- 
he contends that 


the present zemindar, plaintiff, and the defend- 
ant, and there is nothing to show that the 
rate formerly fixed in the under-tenure is the 
rate at which the rents should now be paid. 


It appears to me that the circumstance of 
the suspension of payment of rents during 
the time when the zemindary was in the 
hands of the former proprietor does not affect 
the rights of his successor, or affect the rent 
itself as to its fixity; andif there is any 
circumstance which entitles the defendant to 
an abatement of rent he can establish his 
claim in the usual way. There is nothing to 
show that the rate of rent originally fixed 18 
not payable by the defendant on the pur- 
chaser’s demand. 


The decision of the Lower Courts must be 
reversed, and the plaintiff’s suit must be de- 
creed with all costs. 


Mitter, J.—I concur. 


The Judge has distinctly found that the 
plaintiff has succeeded in showing that. the 
defendant in this case stood towards him in 
the position of a tenant; and ib is also ad- 
mitted by the pleader for the defendant that 
the evidence accepted by both the Lower 
Courts goes to show that there was a bond fide 
under-tenure bearing a determinate jumms 
recorded in the zewindary papers of the for- 
mer proprietor. 


The mere fact that no rent was received by 
at any time previous 
to this suit cannot, thereforc, invalidate the 
plaintiff’s claim to recover from the defend- 
ant rents at the rates recorded in the zemin- 
dany papers. 


I have not been able exactly to understand 
from the argument of the respondent s pleader 
whether he meant to say that this under- 


UTHULe, WALL HIS CUENT nas. purchased, had 
passed to the. plaintiff along with the right, 
title, and-interest of the former proprietor in 
the parent estate, or that the fact of the former 
proprietor of that estate not having received 
any rents from the former tenant, because 
she was his grand-mother, and from himself 
when he succeeded to the under-tenuro as 
heir to his grand-mother, has converted it 
into a rent-free holding. 


Ifthe pleader intended to advance the first 
argument, it is perfectly clear that it is no 
longer open to time to raise that issue. 
When the plaintiff had sued this very de- 
fendant to recover possession of the under- 
tenure in question, the defendant’s plea was 
that there was a valid under-tenure which did 
pass with the right, title, and interest of the 
zemindar in the pkrent mehal, and the de- 
fendant is consequently precluded from 
raising a contrary plea now that the plaiatiff’s 
suit for possession has been dismissed upon 
his own objection. If, on tho other hand, 
the pleader meant tu say that The omission of 
the former proprietor to collect the rents of 
the under-tenure from himself when he was 
tho possessor of it, absolves the defendant 
as a purchaser of it from all objection to pay 
the rent fixed, I think that the argument 
needs no comment to refute it. 


The appeal ought, therefore, to bo decreed 
with all costs. 





> 
b . The 29th July 1868. 
Present : 
The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


High Court's action suo motu — Suit 
for kubooleut—Failure to prove 
rate of rent. 


Case No. 197 of 1868 under Act X of 1859. 
Speeial Appeal from a decision passed by the 
Officiating Judye of Chittagong, dated the 
27th November 1867, affirming a decision pass- 
ed by the Deputy Collector of that District, 


dated the 17ih July 1867. 


Hameed Ali and others (Defendants) 
; Appellants, 


VOTSUS 
Afaoodcen- (Plaintiff) Respondent. 
Mr. G. A, Twidaje for Appellant. 
Baboo Poornoo Chunder Shome for Respondent. 


Where a plaintiff suing fora kubooleut at enhanced 
rates obtained a decree below, though he was found no 


t | 
entitled to the rate of rent which he claimed, the High B aboo Romesh Chunder Hitter 


Gourt, considering that under a ruling of the Full Bench 
the suit should haye been dismissed, of its own motion in 
special appeal reversed the decree, notwithstanding the 
objection was not taken in the written grounds of 
appeal. 

Jackson, .J.—Turs was a case of enhance- 
meut, not after notice, but by way of a suit 
for a kubooleut at enhanced rates; ‘ind by the 
judgment of the Lower Appellate Court, the 
plaintiff has been found not entitled to the 
rate of rent at whicn he sued for a kubooleut. 
That being so, under the recent ruling of a 
Full Bench of this Court his suit ought to 
have been dismissed. 


This is a point not taken in the written 
grounds of appeal, but it is a point so obvi- 
ously arising in the case that justice seems 
to require that we should take it ourselves, 
and we have therefore suggested it. 


For this reason the decision of the Lower 
Appellate Court is reversed with costs. 


Hitter, J.—I entirely concur. 


It is very true that this objection was not 
taken in the Court below ;,but it is one which 
can arise only when it is ‘finally determined 
as to what is the rate of rent at which the 
defendant’s tenure ought to be assessed. Tak- 
ing this fact into consideration, and also that 
the objection is‘one which goes to the very 
root of the suit as it was instituted by the 
plaintiff, the point is one which this Court is 
competent to take up of its own motion at the « 
time of the final disposal of the case. 





The 29th July 1868. 
Present.: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Enhancement of rent—Shikmea Ta- 
lookdars—Section 10 Act VI. 1362 
—IWeasurement—Assets. 


Case No. 541 of 1861 under Act X of 1859. 


Special Appeal from a decision passed by the 
Officiating Judge of ymensing, date the 
19¢h December 1867, modifying a decision 
passed by the Deputy Collector of that Dis- 
trict, dated the 30th December 1865. 


Dabeo Doss Neogy Chowhry and others 
(Defendants) Appellants, * 


verses 


Gobind Mohun Ghose and others (Plaintiffs) 
i « Respondents. : 


for Appellauts, 


Ur. J. S. Rochforét and Baboo Bhowane Churn | present shape must be dismissed. The special 
Dutt for Respondents. appeal of the talookdar defendant is there- 
In a suit for enhancement of the rent paid by shikmoe | fore decreed with costs. The decision of the 
talookdars, the plaintiff is bound to afford data (e. g., Judge is reversed and the cross-appeal dis- 
the rate paid by intermediate tenants of the same class) | missed 
upon which the Court can come to a satisfactory con- jp IS 
clusion as fo what would bea fair and equitable rate 
to be paid by defendant ; plaintiff being competent under 
Section 10 Act VI. of 1862 to measure the talook and 
ascertain the assets. 





The 31st July 1868. 
Kemp, J.—Tu1a case was remanded by this 
Court on the 8th of May 1867. The suit Present : 


was one for enhancement. The defendants F. A. Glovers 
are shikmee talookdars. The plaintiff is- | The Hon'ble G. Loch and SES 


sued notice upon them, treating thom as Judges. 

ryots; that is to say, although their staéus as | Surisdiction—Partners—Suit for ac- 
talookdars was admitted in the notice, the counts. 

grounds of enhancemeut are such as are only | Case No. 610 of 1868. 


applicable to ryots. The suit of the plaint- | 

iff and the notice were thereforo inform-, Special Appeal from a detision passed by the 
al. We directed the Judge to treat the| Principal Sudder Ameen of Sylhet, dated 
defendants as talookdars, and directed him to| the 80¢h December 1867, modifying a deci- 
endeavour to fix what would be a fair and| sion passed by the Moonsiff of that District, 
equitable rate of rent suitable a the iuter-: dated the Slet August 1867. : 

iate position which the special appel 
I oR TRR E 4 the ae ` Shurrut Chunder Kur and another(Defendents) 


ryots, Appellants, 


The Judge, proceeding on the erroneous ! verses 
assumption that we had in our decision’ Ram Shunkur Surmah (Plaintiff) Respondent. 
upheld the enhanced ryotty rates as fair and 
equitable, and that he was precluded from : Baboos Roopnath Banerjee and Tarruck Nath 
_ entering into any inquiry as to whether these | «e Sein for Appellants. 

oe on fair a ee oe ee ' Baboo Rajendrenath Bose for Respondent. 

educte per cent. on these enhanced rates eee : 

as the talookdar’s profits, and has considered | ee Fae fy a carly ken by anotler 
the balance to be fair and equitable to be | partner is by a suit for an account. Such a suit cannot 
paid by tho special appellant to the zemindar. be entertained by a Small Causo Court. 
The talookdar, special appellant, appeals, and Loch, J.—T us is a suit brought by one 
there is also a cross-appeal, so we are inform- partner against another partner and a servant 
ed, by the zemindar urging that 10 per of the Concern, to recover from the partner 
cent. and not 25 per cent. was the, and the servant certain sums alleged to have 
proper deduction to’ make as the profits of | been realized from certain debtors which they 
the talookdar. But as we shall disposo of the | did not make over to the plaintiff, As onc 
case on the appeal of the talookdar, it is | of the deiendauts is admittedly a partner 
unnecessary for us to notice the appeal of the and entitled to three annas share of the 
zemindar. We have already observed that | profits, we think this suit 1s not properly 
the plaintiffs suit was brought in a wrong brought and that the only mode in which 
shape. He has furnished no proof of the rate | plaintiff can get redress for any sums which 
pai by intermediate tenants of the same | Dave been wrongly taken by his partner, 18 
class as the defendant. He has not given any by a suit for an account. We think, there- 
evidence as to the ‘hustabood,” or assets of the | fore, the suit should have been rejected by 
defendant’s talook. In short, there is no the first Court on its institution, and we now - 
data upon which this Court can come to any reverse the order of the Lower Appellate | 
satisfactory conclusion as to what would be Court and decree this appeal with costs. . 
a fair ‘and equitable rate to be panid by the: We donot think that there is weight in 
defendant. ‘The plåintif can, under Section , the preliminary objection taken by the pleader 
10 of Act VI of 1862 measure the talook | for the respondent in this case. This 1s a suit 
and ascertain the assets of. the talook, and | which cannot be disposed of by the Small 
this course he ought to have pursued before| Causo Court, and therefore a special appeal 
bringing the present suit. The suit in the would lie to this Court. 
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The 31st July 1868.. 
Present : 
The Hon’ble H. V. Bayley and F. A. Glover, 
Judges. 


Registration—Act XIX. 1843. 
Case No. 2125 of 1867. 

Special Appeal from «a decision passed by the 
Officiating Judge of Midnapore, aated the 
8th June 1867, affirming a decision passed 
by the Moonsiff of that District, dated the 
6th February 1866. 

Gandharee Debea (Defendant) Appellant, 
l versus 
Sonatun Panday (Plaintiff) Respondent. 
Baboos Bhowanee Chunder Dutt and Iohendro 
Lail Shome for Appellant. 
Baboos Kallee Mohun Doss and Hem Chunder 
Banerjee for Respondent. 
ree 
F Act XD . 


of registration gives priority of title under 
1843 only when the authenticity of the 
document is proved, 


Bayley, J.—Ix this case the point of special 
appeal is that priority of registration gives 
priority of title under Act XIX of 1848; but 
looking to that law, it clearly appears that it 
omly does so when the authenticity of the 
document is proved. In this case it has been 
found as a fact by the Court below that the 
authenticity is not proved. Therefore the 
ground of special appeal fails, and this appeal 
is dismissed with costs. 


b 


The 31st July 1868. 
Present : . 

Tho Hon’ble H. V. Bayley and F. A. Glover, 

Judges. 
An expired decree no evidence. 
Case No. 2023 of 1867. 

Specia Appeal from a decision passed by the 
Judicial Commissioner of Chota Nagpore, 
dated the 20th May 1867, affirming a decision 
passed by the Assistant Commissioner of 
that District, dated the 9th June 1866. | 

Ram Soondur Tewarree (Plaintiff) Appellant, | 

VENSUS 
Sreenath Dewasi (Defendant) and the Beer- 


bhoom Coal Company (Intervenors) Ke- 
`~ spondents. 


Baboo Bhowanee Churn Dutt for Appellant. 


No one for Respondents. 


-A decree declaring plaintiff's title, ina suit under 
Act X. 1859, not having been executed withiu the period 


THE WEEKLY REPORTER. 


Rulings. - 215 


allowed by law, was held to be no longer a cecres and 
to be no evidence against the fact of an intervenor in 
the suit having actually received the rents bond fide. 

Bayley, J.—I ax of opinion this appcal 
ought be dismissed. 


The chief contention in special appeal is 
that the Lower Appellate Court has wrougly 
decided that the defendant is in actual receipt 
of the rents bond fide, inasmuch as by a 
decree of the 26th Feliruary 1862 the plaint- 
iff’s title was declared in a suit under Act X 
of 1859, at which time the defendant appear- 
ed as an intervenor in that case; consequently 
no bona fides could exist in the actual receipt 
of rent by the defendant, It is also contend- 
ed that another decree, dated 5th September 
1865, distinctly declares that the plaintiff 
holds lands in Surrakdehi Kunaopore, and 
therefore the statement of the detendant to 
the contrary should have been considered as 
of no weight; and this decree, the special ap- 
pellant also argues, is further proof that the 
defendant's receipt of rent was not bond fide. 
The pleader also cited Weekly Reporter 
Volume VII, page 85, Weekly Reporter, 
Volume IX, page 305, in support of his 
contention. 


It is admitted before us, as in the Courts 
below, that the decree relied upon of 26th 
February 1862, was not executed or enforced 
in any way whatever. Itis also admitted that 
the three years’ limitation prescribed by 
Section 92 Act X of 1859 expired on the 26th 
February 1865, and this suit was brought on 
the lith April 1866. 


In my opinion, when a decree is not 
executed within the period allowed by law 
for execution, its operation ceases, and it no 
longer remains a decree unless revived by 
order of a competent Court, No such revival 
appears in this case. The Lower Appellate 
Court was therefore right in thinking that 
the decree was no evidence against the fact 
of the defendant’s having actually received the 
rents as required by the law (Section 77), 
that is, bond fide. Itis contended that the 
Lower Appellate Court does not state in cx- 
press terms that the receipt of the rent «vas 
bond fide; but to my mind, Icoking to the 
inoperative decree of the plaintif on one 
hand, and the actual receipt of rent by the 
defendant on the other, the Lower Appellate 
Court substantially holds the receipt to be 
bond fide, as contemplated by Section #7 Act 
X of 1859. . 


Referring to the two cases ‘cited above, T 
have only to say that they only Jay down 
what is an admitted rule of law, viz., that the 
receipt. contemplated by Section 77 is not to 


A 
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be only actual but bond fide, und they have | which formed part of the assets left by the 


no further bearing whatever on the present | deceased. 


case. 


With regard to the plea that because the 
decree of 1865 laid down that the plaintiff 
had lends in Surrakdehi Kunacpore, the de- 





The plaintiff in execution of his 
decree attached the mortgaged property, had 
it put up for sale, and bought it himself. 
He then instituted the suit out of which the 
present appeal arises, seeking to eject the 


fendant’s veceipts of rent was not bond fide or | defendants, and declaring that their convey- 


compatib:e with his allegation that there was 
no such land, I would only remark that I do 
not think the question of bona fides of receipts 
of rent can be decided in that view, because 
the one matter is independent of the other. 


In this view I would dismiss the appeal, 
but without costs as the respondent does not 
appear. 

Glover, J.—I concur in dismissing 
appeal. 





The 31st July 1868. 
Present: 


The Hon’vle H. V. Bayley aud A. G. 
- Macpherson, Judges. 


IiTtahomedan Law— Sale by heirs— 
Title of purchaser, 


Case No. 8088 of 1867. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 29th August 
1867, affirming a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 29th November 1856. 


Shuh Enact Hossein and another (two 
of the Defendants) Appellants, 


VETSUS 
Syud Rumzan (Plaintiff) Respondent. 


Messrs. R. T. dilan and R. E. Twidale 
for Appellants, 


Mr. C. Gregory and Baboo Romesh Chun- 
der Mitter for Respondent. 


By Mabomedan Law an heir, like an executor, may, 
properly sell portions of the estate of the ueceased, if 
necessary, for the purp se of paving debts or legacies 
or otherwise in the course of a due administration of 
the estate: and thare is nothing to invalidate the title 
of a®ond fide purchaser wno pays full consideration aud | 
buys without notice of there being any reason why the! 
sale should n6t have been made. 


Macpherson, J—Momtaz ALi having 
disd owing the plaintif a sum of money, 





lized out of the estate of the deceased. 
before the plaintiff got his decree against 


i 
i 


'in date to the decree 


| ances were fraudulent and collusive. 


Both the Lower Courts raised, but neither 
of them decided, an issue as to whether the 


idefendant’s mortgages were fraudulent and 


collusive. But they held that because the 


i property at one time belonged to the estate 


of Momtaz Ali, the plaintiff, asa creditor 
who has got a decree against the estate, has 


the | a right to follow the property in the hands 


of the defendants, and therefore that by pur- 
ehasing at the sale in execulion of his 
decree, the plaintiff acquired a good title, and 


has aright to recover possession from the 
defendants, 


From this decision the defendants appeal, 
contending that they are bona fide mortga- 
gees, who paid full consideration and had no 
notice of the plaintiff’s claim against the 
estate, and that as their mortgages are prior 
under which the 
plaintiff purchased, the latter is not entitled 
to possession until he shall have paid off 
what is due to the plaintiff in respect of the 
mortgage, 


It appears to me that the mere fact of 
these lands having once belonged to the estate 
of the deceased does not show that the 
plaintiff is entitled to follow them in the 
defendant’s hands, so as to enable bir now 
to recover possession without redeeming. It 
is quite true thatthe assets ofa deceased 
Meahomedan are primarily liable for and 
charged with his debts; and further that 
it is theduty of the heir to pay all debts 
before appropriating any portion of the 
assets to his own use. But although this 
is unquestionably so, it does not follow that 
athird party who purchases from the heir 
boni fide, and for full consideration, may 
not by his purchase acquire a good title 
as against a creditor who subseguenily gets 
a decree against the heirs and the estate of 


. the deceased, As:ceards Hindoos, it has been 
tha latter sued his heirs aud got a decree | 


againat-them for the amount due, to be rea- 
But | 


decided that ‘the creditor of a decersed man 
has no better position agaiust his debt r’s 
estate than that which he enjoyed in his 
life-time ; that when the estate has passed 


them, the heirs had mortgaged to the defend- į to the heir of the debtor, the erreditor may 


aut (by granting zur-i-peslgee leases) the | have 
property, the subject of the present suit, , mains iu their hands ; but that if he allows 
A f 


recourse to it, so long as it re- 
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the heirs to dispose of tlie estate toa bond 
Jide purchaser, he cannot follow if in the 
hands of the latter, but can proceed only 
against the heirs personally, who are re- 
Sponsible to the extent of the assets. (See 
Full Bench Decisions of the Agra High 
Court, Volume I, page 72: and II Weekly 
Reporter, page 296). 

A case reported at Sudder. Dewanny 
Adawlut Reps., 1859, page 540, was referred 
to iu argument, But it really has no bearing 
on the question now before us, ag it merely 
decides (what is indisputable) that if Maho- 
medan heirs misappropriate assets belonging 
to the estate of their deceased ancestor, they 
make themselves personally liable to the 
extent of (he assets misappropriated, 


An heir, like an executor, may properly 
- Sell portions of the estate of the deceased, 
if such snle be necessary for the purpose of 
paying debts or legacies, or otherwise in the 
course of a due administration of the estate. 
In Baillie’s Mahomedan Law, page 677, it 
is .enid—-* But if there are debts, and they 
“ cover the whole of the estate, the executor 
“may sell the whole by general agreement 
sefi, e of the heirs): and when the debts 
« do not cover the whole estate, Le may sell 
“as much of it as may be necessary for 
“their payment.” * ** When, however, 
“he has actually sold akár, or immoveable 
*€ property, for the payment of debts, while 
‘Che bas other property in his hands sufficient 
“for that purpose, the sale is lawful. And 
‘if there are general legacies, the executor 
“may. sell. as much of the property as may 
“ be necessary for their liquidation,” &e. 
The. law being such, there is nothing 
prima facie bad in a sale by a Mahomedan 
- heir, nothiag which should invalidate % the 
title of a dona fide purchaser who pays full 
consideration nnd buys without notice of 
there being any reason why the sale should 
‘not have béen made. Of course, if the 
purchaser is not buying bond fide, if he is 
in any way acting in collusion with the heir 
‘aud knows or has reason to believe that the 
money paid by him will not be duly applied 
- for the purposes of the estate, the purchase 
would be liable to be set aside. _ 
Owing to the view which the Lower 
Courts took of the law, the present case 
lins not been properly or fully tried, and it 
must be remanded for re-trial on the follow- 
ing issues :— 


1. Under what circumstances, and why, 
were the zur -t-peshgee leases in question 


— eee, —— oe aan ee ee 
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granted to the defendants by the heirs of 
Momtaz Ali ? 


2. Did the defendants act bond fide and 
pay full consideration for the leases v hich 
they obtnined ? And had the defenda«rs at 
the time they advanced the money, avy (and 
if any, what) notice of outstanding claims 


against the estate of Momtaz Ali ? 


The issues not having been tried or deter- 
mined in either Court, the Judge will refer 
them to the subordinate Judge for trial, who 
will iry the issues and return to the Lower 
Appellate Court ifs finding thereon, together 
with the evidence. 


The appellants are entited fo their costs 
of this appeal. 


Bayley, J.—I concur. 





The tst August 1868. 
Present: 


The Hou’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Oral evidence—Title to land. 
Case No. 2126 of 1867. 


Special Appeal from a decision passed by 
the Principai Sudder Ameen of Tip- , 
perah, dated the 22nd July 1867, revers- 
ing a decision passed by the Moonsiff of 
that District, dated the 30th November 
1866. 


Durban Fukeer and others (Plaintiffs) 
Appellants, 


VEPSUS 


Nobin Chundar Mojoomdar and others 
(Defendanis) Respondents. 


Baboo Anund Chunder Ghossal for 
Appellants, ` 


Baboo Nuteet Chunder Sein for 
Respondents. 

Oral evidence, if believed, may be as good for 
title to land as documentary evidence, 
` Alitter, J.— We think that this case ought 
to be remanded to the Lower Appellate 
Court for a fresh decision on the ‘merits. 

The Lower Appellate Court is clenrly 
wrong in stating that mere oral ewidence . 
unsupported by any documentary evidence 
is not admissible to establish.» man’s title 
to landed property. af 

The Moonsiff decreed the claim of special 
appellant in reliance upon the evidence of 
witnegses produced by him, and it was in- 
cumbent upon, the Principal Sudder Ameen 


proving 
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to examine the value of that evidence before 
he reversed the Moonsiff’s decision. Oral 
evidenca, if believed, may be as good 
for proving a man’s title to the land as 
documentary evidence, and the Principal 
Sudder Ameen is clearly wrong in rejecting 
the oral evidence adduced by the plaintiff 
upon the grounds stated by him, 


The case is accordingly remanded to be 
re-iried with reference to the above re- 





marks, | 
The Ist. August 1868. 
Present: 
The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Act XL of 1858 — Specification of 
minor's rights —Jurisdiction. 


Case No. 212 of 1868. 


Miseellaneons Appeal from an order passed 
by the Judge of Tirhoot, dated the 17th 
IMarveh 1868. 


The Collector of ‘Tirhoot on behalf of the 
Court of Wards, Appellant, 


VErSUS 


Rajeoomar Deo Nundan Singh, Re- 
spondené, : 


The Advocate-General and Baboo Kishen 
Kishore Ghose for Appellant. 


Buboos Annoda Pershad Banerjee, Onoo- 
kool Chunder Mooherjee, and Chunder 
Madhub Ghose for Respondent, 

Where, on an application made for the appointment 
of a manager to the estate of a deceased Rajah, a Zillah 
Judge, notwithstanding a contention raised before him 
ag to the extent of the minor's interest in the property, 
passec-an order strictly within the provisions of Sec- 
tion 12 Act XL of 1853, his successor was held to have 
acted withont jurisdiction in having, upon a subsequent 
application, passed an order specifying the shares of 
the minor and the party who raised the contention, 

Tars is au appeal by the Collector of 

Tirhoot against an order passed by the 

Judge of tha same Zillah, duted the 17th 

March 1868. It nppears that on the death 

of the late Rajah Sheonundun Singh, leav- 

ing a minor son, Rajah Sheo Raj Nundun, 
an application was mnde by the Collector of 

Tirhoot to the Civil Court of that District 
under. Section 12 of Act XL of 1858, pray- 

ing the Court to threct the Collector: to 

appoiuéa manager to tle property of the 
minor. The Officiating Judge, Mr Elliot, 
ow the lOth of August 1867, passed orders 
on the application, directing the Collector 
under the nforesaid Section to take charge 


- 
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of the minore estate and to appoint a 
manager and guardian, ag may fo him seem 
proper. : 
lt appears that there was some contention 
hefore the Judge on the part of the mother 
| of the minor on one side, and the uncle of the 
minor, the brother of the Inte Rajah, on the 
other. The object of the mother’s conten- 
tion was to make out that the Raj was au in- 
divisable Raj, and, as such, that if devolved 
solely on the minor, The contention of the 
brother of the late Rajah, Baboo Deonundun, 
was that the right of succession was 
| governed by the ordinary rules of Hindoo 
Law, aud that under such law he would 
have been entitled to Saunas, but that hav- 
ing given up-his right to 2 annas, the minor 
was entitled to 10 annas, and he to 6 
annas. This contention was obviously 
beyond the scope of the provisions of Act 
XL of 1858. 
the Judge had no jurisdiction whatever to 
pass any decision. Mr Eliot, though he 
refers to the contention, confines his order 
strictly within the provisions of Section 12 
of Act XJ, of 1858. If that order had been 
carried out in its integrity, instead of the 
present Judge attempting to pub his con- 
struction upon that order and changing his 
opinion from time to time, at one time 
holding properly that he could not interfere, 
at another time passing an order which is 


entirely at variance with the order of the 





his predecessor, there would have, been no 
necessity for this appenl. We have no 
doubt that an appeal lies against the order 
of the Judge, Mr Pearson, dated the 17th 
March 1868. This order was upon an 
application by the Collector, who it appears 
had been consulted by the manager with 
reference to the disposal of the produce of 
the Zerat lands belonging to the estate. 
The object of the Collector appears to have 
been to procure an order from the Civil 
Court recognisiug the minor’s rights to the 
whole Raj. The learned Advocate-General, 
we understand, is not here tb support the 
various applications of the Collector to the 
Judge, but simply to get rid of the order of 
the Judge, Mr. Pearson, which attempts to 
specify, and does in fact substantially 
specify, the shares of the minor and of Baboo 
Deonundua Singh. This order being passed 
without jurisdiction, aud boing an order at 
variance with the order passed by Mr. Blliot 
on the 10th of August 1867, we reverse the 
order of Mr. Pearson, dated the 17th 
March 1868, and decree this appeal with 
costs. 


It was a contention in which ~ 


4: 
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The 3rd August 1868. 
Present : 


The Hon'ble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Limitation — Mortgage — Oral testi- 
mony to contents of deed—Clause 
15 Section 1 Act XIV, 1859, 


+ 


-7 Case No. 2390 of 1867. 


Special Appeal from a decision passed by 


` the Principal Sudder Ameen of Shaha- 
. bad, dated the 29th June 1867, reversing 


` a decision passed by the Moonsiff of that 


District, dated the 30th May 1866. 


Ajoodhya Pershad and others (Defendants) 


cippellants, 


Versus 


Ksharee Dyal and others (Plaintiffs) 
Respondents. 


a 


Baboo Hem Chunder Banerjee for 
Appellants. 


~ 


Baboos Unnoda Pershad Banerjee, Romesh 
Chunder litter, and Poorno Chunder 
` Shome for Respondents. 


Ina suit to recover possession of property said to 


have been mortgaged to defendant who denies the 
` alleged mortgage, whore plaintiff cannot produce the 


original mortgage deed which (if in existence must ‘be 
in defendant’s custody) he may produce witnesses to 
speak to its contents, 


Suits for the recovery of immoveable property against 
a mortgagee or his legal representatives may be in- 
stituted within 60 years from the date of the original 


mortgager 


Mitter, J—We are of opinion that this 
special appeal ought to be rejected with costs, 
. The plaintiff, now respondent before us, in- 
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stituted this suit for recovery of possession of 
a 9 pie and 10 krant share of certain landed 
property. His allegation was that the share | 
in dispute belonged to his father who had 
mortgaged the same to the ancestor of the 
defenddut in 1232; that on the 15th. Kartick 
1273 the plaintiff offered the amount due i 
on the mortgage ‘to the defendant, but that 
the defendant refused either to receive the 
money or to make over-the property to the 
plaintiff, 


rr Ő ĖInIn 


The Principal Sudder Ameen has now 
found, after remand, that the property in suit 
was the property of plaintiff’ father ; that 
the allegation of the defendant that the 
property did not belong to the plaintiff’s 
father, is false ; and that the plaintiff has pro- 
duced satisfactory evidence to prove that 
the property was mortgaged by his futher 
to the father of the defendant. The Prin- 
cipal Sudder Ameen has, accordingly, de- 
creed the suit in favor of the plaintiff, and 
reversed the decision of the first Court. 


re 


The special appellant contends that there 
is no legal evidence to prove that the plaint- 
ifs father had mortgaged the property to 
his father, 


We have gone through the evidence on 
the record, and we find that, although a 
considerable portion of the evidence referred’ 
to by the Principal Sudder Ameen is mere 
hearsay, there is a certain quantity of direct 
evidence in support of the plaintiffs allega- 
tion that the property in suit was reall 
mortgaged by his father to the father of the 
defendant. : 


It has been urged by the special appellant 
that, inasmuch as the plaintiff has not pro- 
duced the original mortgage deed, the 


‘| Stutements of hig Witnesses with reference 


to the contents of that document cannot be E 
received as legal evidence in the cause, 


This objection appears to us to be un- 
tenable. It was not taken in the Court 
below, and from the statement of thode- 
fendant itis clear that if the plaintiff had 
asked the defendant to produce the deed, 


defeudant’s producing that of Which, he had 
already solemnly denied the existehce, and 


-which ifin existence, e must be in his own - 


custody. ° 


I we were to entertain such an objeċtion 
now, we would be violating the provisions 
of the 350th Section of ihe Code of Civil 
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Procedure. Admitting the objection to be y The 8rd August 1868. 

of any force, all that the defendant can ask Present : 

us to do is to remand the case to the Lower The Howble H. V. Bayl Traka 
Appellate Court to give a fresh opportunity LPU Mitter, Suda ny warkanall 


to the plaintiff to summon the defendant to 

produce *the original deed, but under the} Purchase by defaulting tenant of his 
circumstances above stated such a ere own tenure — Section 105 Act X. 
would be nugatory, because, to comply with! 2859—Sections 8 and 11 Regula- 
it would involve the defendant’s own| tion VIII. 1819 —Benameedar — 


liability to a conviction for perjury. Such Right of suit. 
aremand would, therefore, be clearly in- Case No. 2365 of 1867. 
fructuous. This objection is accordingly 


over-ruled. Special Appeal from a decision passed by 


the Principal Sudder Ameen of Jessore, 

Tt has been further argued that whena dated the 19th June 1867, reversing a 
considerable portion of the evidence is decision passed by the Moonsiff of 
merely hearsay, the Principal Sudder Ameen Khoolna, dated the llth September 
ought now to be called upon to reject that! 1865. 


portion, and to form his opinion de novo | Meheroonissa Bibee (one of the Defendants) 


upon the other portion which is legally 
admissible. Appectani 
VETSUS 
This objection is not taken in the me-| Hur Churn Bose (Plaintiff) and another 
morandum of special appeal, and even ifit (Defendant) Respondents. 
were, we are by no means satisfied that the l i 
Principal Sudder Ameen has come to an Baboos Ann ae seiner 


incorrect conclusion on the fact, or that the E 
defect in the investigation complained of by Baboos Kalee Mohan Dass and Rash 
the special appellant is likely to have pro- Beharee Ghose for Respondents. 


duced any errot in the decision of the case Where a tenant commits default and purchases the 
upon the merits. f Santi ; ra | tenure when*it is sold im execution of a decrees against 
P ae This objection, therefore, himself, h cannot claim the benefit of the law relating 


is also untenable. to auction-purchasers under Section 105 Act X. 1859 
i and Section 11 Regulation VILI of 1819, and ask the 


The last objection taken by the pleader | Court to set aside the title of a third party which had 
for the special appellant is that the plaintiff been created by himself. Where be himself has sold to a 
| third party he is bound to recognize that party’s pur- 


having demanded the property back in dis- : chase and also all Jord fide leases under that party. 
pate 1p 1232, and the defendant having re- Where the lease by which a howala tenure is created 
pudiated the mortgage transaction, the | does not expressly reserve it for-sale for non-payment 


rti T Äi on eee of rent, the rights of an auction purchaser cannot 
plaintiff’s suit is barred by limitation. crise ander Reeulation VIL. 1619: 


We think this objection ts not sound. F onoma has no right to mintai a suit in 
l ' r . a Civil Court for property in which he has no bene- 
Clause 15 Section 1 Act XIV of 1859 is the _ficial interest. 


only Section which applies to the cir- 
cumstances of this suit, aud that Section } a ans ae 7 sue cn 
ə expressly provides that suits for the recovery ' shorty heneit ce S a 
of any immoveable property donme (hou respondent before us) having failed in his 
mortgagee or his legal representatives aa Ora a a anit tor -arrenra of roni 
be ingtituted within GO years from the date ' instituted by the delendnut ANDET CANN 
of the original mortgage. The repudiation | ryots, brought, this action for the purpose 
of the mortgage by the defendant in 1252 of getting his title declared to two beegahs of 

f) D y 2 ` it . 

therefore, fixes no proper date for ealeulating epee p = a oa T j ae 
the period of limitation. The plaintiff hav- enure which he had purchased at ^ sae 
held by the Collector under the provisions 


ing brought this suit within 60 years SON ee b Š 
the datetof the original mortgage, is entitled , Ra Act X of 1859, on the 16th 


to the benefit of Clause 15 Section 1 Act A k 
‘XLV of 1859. °, __ The written statement put in by the 
: defendant (now special appellant before us) 
For these reasons, we are of opinion that was to the effect that the plaintiff was a 
the ‘decree passed by the Lower Appellate. mere benamee purchaser for one Doorga’ 
Court ought to be affirmed with cosis,and , Pershad, who was the original holder of 
it is affirmed accordingly. | the howala tenure; that the said Doorga 


i 


o Ciil 
- a 


Pershad had, in the year 1842, sold a four 
“annas share of the said howala to one Ooma 
Churn, who again had granted an ousut 
talookdaree lease of two annas out of the 
four annas so purchased by him to the de- 
fendant, and that the two beegahs of land in 
dispute appertained to the Ousat howala 
thus acquired by the defendant. 


Both the lower Courts had, on a former 
occasion, found as a fact that the plaintiff 
was a mere benamee holder for the defaulting 
howaladar, Doorga Pershad.» They had also 
found that the plaintiff had ‘failed to estab- 
lish his title ‘to the two beegahs- of land 
which he sued for, and the plaintif’s suit 
was accordingly dismissed by both the 
lower Courts. 


1868.] 


Against these decreas, the plaintiff pre- 
ferred a special appeal to this Court, and 
this Court on the 80th March 1867 remand- 
ed the ease to the Lower Appellate Court 
for the purpose of determining certain ques- 
tions distine(ly set forth in the order of 
remand, and to which I shall refer specifically 
in a subsequent part of my judgment. 


After remand, the Lower Appellate Court 
has found as a fact that the lands of the four 
annas share purchased by Wooma Churn 
were not held by him separately from the 

other lands of the howala. The lower 
Court has also found that the bowala tenure 
iu question was one which was liable to be 
„brought to sale by virtue of cortain express 
reservations to that effect contained in the 
original lease by which it was crented, and 
that, therefore, the plaintitf as a purchaser 
of the fenura under the provisions of Section 
105 Act X of 1859, is competent to get rid 
of all alienations and eucambrances made 
by the former tenant. A decree has been 
accordingly passed favor of the 
plaintiff. 


in 


In special appeal, we are of opinion that 
the Judgment of the Lower Appellate Court 
must be reversed. I hava not the slightest 
doubt in my own mind that the plaintiff as 
n mere benamee purchaser for Doorgn 
Pershad has no right whatsoeves to main- 
tain this action ; and I am also of opinion 
that the benefit of the law relating to auction- 
purchasers under Section 103 Act X of 1859 
and Section 1! Régulation VIII of 1819; is 
one which the defaulting tenant himself 
cannot claim before a Court of Justice, I 
cannot fora moment doubt the very great 
impropriety of allowing a teuaut-to commit 
default, and having purchased the tenure in 
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to come forward against a third party whose 
title had been created by himself, and to 
ask the Court fo set aside that title merely 
because he chooses to come in the garb of 
an auction-purchaser, To allow a man to 
play such tricks would be really to allow 
him to commit a fraud upon the Legislature 
itself. 


Suppose for instance, a putneedar grautg 
adur-putnee lease to a third party for a 
valuable consideration. The putneedar then 
commits default to pay the rent due to the 
superior landlord ; the tenure is put up to 
sale under Regulation VIII of 1819, and the 
defaulter himself purchases it either in his 
own name (which, however, he cannot do 
under the law) or in that of another person, 
Is hə to be permitted to come in the garb 
ofan auction-purchaser before a Court of 
Justice and to ask the Court to set aside 
the dur-putnee which he had himself created 
fora valuable consideration ? To allow the 
defaulting putneedar to come forward be- 
fore a Court of Justice with a claim like 
this appears to me to be:opposed to all rules 
of justice, equity, and good conscience, 


The learned pleader for the respondent 
tried to draw a distinction between the 
present case and the case I have cited for 
illustration. He argues that, in the casa 
before us, Ooma Churn was merely the 
purchaser of a fraction of the howala, and * 
that, therefore, his case is quite distinct 
from that of ‘the dur-putneedar who, is a 
sub- lessee. 


I confess that Iam unable to understand 
the. force of this argument. If Section 11 
Regulation VIIL of 1819 is the ouly Sec- 
tion under which the purchaser of a tenure 
af an auction-sale’ for arrears of rent can 
come forward and ask the Court to set aside 


all incumbrances and alienations made by 


the former tenant, there can be little doubt 
that the Section applies as much to a case of 
sale as to that of a mortgage or sub-lease. 
The very words of that Section are clear 
aud express on this point, and I neeg not 
therefore dwelt upon it any longer. Tt is 
to be remembered, however, that the decree 
obtained by the zemiudar, iu execution of 
which the howala has been sold, was passed 
against Doorga Pershad alone, and all that 
Doorga Pershad has done by porehasing 
the teuure is to satigfy this decree; for 
every pice that he might dave paid ofer 
and above the amount of arrears due must 
have, as a matter of course, gone back to his 


execution of a decree passed against himself, | own pocket as surplus sale proceeds. How 


ha » 
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then can it be said that Doorga Pershad is 
in a position to plead the privilege of au 
auction-purchaser in order to get rid of bis 
own alienations, or to set aside the title of 
those who claim as sub-lessees under his 
alienees ? The zemindar might not have 
been bound to recognize Ooma Churn’s pur- 
chase, but Doorga Pershad is clearly bound 
to recognize it, ‘aud he is also bound to re- 
cognize the title of all bond jide lessees un- 
der Qoma Chura. 


' It has been said that weare precluded 
by the order of remand from taking up this 
point. Speaking for myself I think, and in 
this view J am supported by the opinion of 
my learned colleague, that it was never in- 
tended by the order of remand to seb at rest 
any question of fact or of law arising be- 
tween the parties, and that order, therefore, 
cannot prevent us from entering into any 
question the determination of which might 
appear to us to be necessary for the ends 
of justice. 


With regard to the right of a mere be- 
nameedar to maintain an action in the Civil 
Court for a property in which he has no 
beneficial interest whatever, I think there 
canbe but one opinion. Suppose for in- 
stance the suit is decided against the bena- 
meedar, and the party really interested then 
einstitutes another suit for the same property 
against the same defendant.. Will the prin- 
ciple of res judicata apply to such a suit? 
The real owner would say “my beuameedar 
had no right to bring the former netion, and 
I never authorized him to do so.” But be 
this as it may, it is abundantly clear that 
because the benamee usage is permitted by 
our Courts, it does not follow as a necessary 
consequence that the real owner should be 
permitted to keep himself aloof, and to carry 
on litigation in the name of a person who 
has no interest whatsoover in that litigation 
so far as he himself is concerned. The 
plaintiff in this case “filed a verified plaint 
alleging that he is the owner of the property 
in su. The Lower Courts have found that 
this allegation is false, and is the Court still 
to go on and"declare that the plaintiff is the 
owner of the property in suit ? Such a con- 
tention appears to me foo absurd to require 
any further comments. 


But there is another ground upon which 
the. plaintifl’s suit ofight to be dismissed, 
I think that eVen if we were to look upon 
this suit as a suit substantially brought by 
Doorga Pershad himself, and even if we 
were to hold that Doorga Paershad is compe- 
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teut to get rid of his own ineumbrances and : 


alienations by virtue of Section 11 Regula- 
tion VIII of 1819, notwithstanding that he 
himself was the defaulter ;—assumivg all these 
facts, I say there is nothing in the original 
lease by which the howala tenure was creat- 
ed, fo show that the tenure was expressly 
reserved for snle for non-payment of rent, or, 
in other words, to show that the tenure ig 
one of the description given in Section 8 of 
Regulation VIII of 1819. 


We have looked at the original lease itself 
which has been produced for the first time 
after the remand order was passed by this 
Court, and after reading it carefully we are 
of opinion that there is nothing in it to bring 
the tenure in question within the purview of 
section 11 Regulation VIII of 1819. It fol- 
lows, therefore, that the plaintiff is not en- 


titled to the benefit of the Full Bench ruling - 


laid down in page 260 of the Weekly Re- 
porter, Volume VII, 


It has been argued on behalf of the re- 
spondent that the hownladaree lease contains 
a distinct stipulation to the effect that the 
howaladar will not be competent to alienate 
any portion of the howala tenure without 
the consent of the zemindar, and that al- 
though the plaintiff might not be entitled to 
the benefit of the Full Bench ruling above 
referred, the plaintiff is still competent by 
virtue of the conditions above stated, to can- 


cel and avoid all alienations made by the for~’, 


mer howaladar. 


We are, however, unable to agree in this 
contention. It is very true that the contract 
between the zemindar and the former howa- 
ladar contains a covenant to the effect that 
the howaladar would not be competent to 
alienate any portion of the howala without 
the consent of the zemindar, but the contract 
does not provide for the consequences that 
would arise if the tenant did make any such 
alienation. Be that as it may, the contract 
was between the zemindar and the howala- 
dar, and I do not see how the plaintiff can 
cone forward and ask for the enforcemeut of 
a privilegeewhich was not reserved for his 
benefit, and which does uot, therefore, belong 
to him. If Doorga Pershad had violated the 
contract which had been entered into with his 
zemindar by selliug a portion of the howula 
to Ooma Churn, Doorgn Pershad cannot be 
permitted to take advantage of that violation 
merely because he chooses to come forward 
in the disguise of au auction-purchaser. 


On looking to the certificate of purchase 
produced by the plaintiff, we find that he has 


1 
bs { 
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» merely purchased theright, title, and interest 
of Doorga Pershad in the howala tenure. 
in question. 


Now, assuming even that the zemindar 
had a right to get rid of -any alienations 
made by Doorga Pershad, and as8uming also 
that . the plaintiff i is nota benamee purchaser 
for Doorga Pershad, I am still unable to see 
how ‘the plaintiff can be permitted to plead 
the rights of an auction purchaser, if the 
tenure was not expressly reserved for gale 
under the condition of the lease. The zemin- 
dar did not choose to take any advantage: of 
the other clause by which Doorga Pershad 
was prohibited to make any “alienations 
without his consent, and in the absence of a 

-reservation for the sale of the tenure for non- 
l payment of rent, the rights of an auction 
purchaser cannot arise under the law. 


It has been said that this point also was 
finally decided. by this Court on the former 
occasion, but it is admitted that the lease 
itself was not then before the Court. How 
then.can ib be said, tbat this Court gave a 
final judgment on a point which could arise 
only-after an examtuation of the terms and 
conditions of the lease ? On the other hand, 
it appears that subsequent to the order of 
remand, a new issue was laid down by the 
Principal Sudder Ameen, namely, whether 
ov not there was any condition in* the lease 
by virtue of which the plaintiff was entitled 
to get rid ofauy alienations or encumbrances 
created by his predecessor. If this point 
had been actually determined by this Court 
on the former occasion, I cannot understand 
how the plaintiff went to trial on an issue 
which has been now for the first time de- 
cided by the Lower Appellate Court. 


As I read the remand order, it -did not 
conclusively ‘decide any specifie point of 
law or of fact. It merely referred certain 
points for enquiry to the Principal Sudder 
Ameen. Those points have now been de- 
cided by the Principal Sudder Ameen, and 
we are now in Special appeal called upon to 
see whether those points have been correctly 
determined or not. 

It would be clearly unreasonable to hold 


that this Court, without knowing what the. 


terms aud conditions of the lease actually 
were, bad finally decided as to the effect of 
those conditions, aud I feel uo hesitation in 
stating: that -such was not the intention of 
this Court, 

The Principal Sudder Ameen’s judgment 
will be accordingly SA with costs in 
all the Courts. 


-~ 


Bayley, J.—It is needless for me to state - 


the facts so fully set down in the preceding 
jadgment. 


I also think that the whole transaction ig 
that of a party trying by means of*an alleged 
auction purchase of the beneficial interest of 
another, to get rid of a previous transfer of 
portion of his own tenure and to obtain it 
back by fraud. 


The order of remand commences with these 
words :—“ The important features of the 
“plaintiffs case have not been enquired into 
“by the Lower Appellate Court.” 


Subsequently, when the special appeal 
came before Mr. Justice Sumbhoonath 
Pundit and myself, it was then by no means 
the case now put before us. 


Subsequent documents with subsequent 
details of adjudication have now led toa 
final determination of the case. 


Our remand order consisted of certain 
suggestions on certain assumed facts arising 
from the circumstances of the case then put 
before us. As the case was then put, the 
question of the benamee character of the 
purchase was taken up no further thon in 
the view of suggesting various points of view 
in which the case should be considered. 
But besides this, our remand order made in 
the case ¿Aen before us did not preclude the 
question of benamee being tried on the 
retrial, uor put a restriction as to trying 
the case upon any ‘entirely néw evidence 
as to the facts which-had never been before 
the High Court in the 
appeal. 


previous special 

In this view, I cannot think that the re- 
mand order does prevent our present judg- 
ment being such as has been given by Mr. 
Justice Dwarkanath Mitter. 


I therefore concur with him. 
~~ 
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The 4th August 1868. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Receipt of sale proceeds—Proaceed- 
ings—-Section 20 Act XIV. 1859— 
Bona fides—Onus probandi. 


Case No, 239 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Hast Burdwan, dated the 
87rd March 1868, affirming an order pass- 
ed by the Principal Sudder Ameen of 
that District, dated the 26th September 
1867. 


Gunga Bishen Chund (Judgment-debtor) 
Appellant, 


VETSUS 


Maharajah Dhiraj Mahatab Chund Bahadoor 
(Decree-holder) Respondent. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo Chunder Madhub Ghose for 
-o Respondent. ` 


Tiis receipt of the proceeds of a sale in execution of a 
decree is a proceeding within the meaning of Section 20 
Act XIV. 1859, The party who impugns the bona fides 
of a proceeding in execution is bound to furnish proof, 

Bayley, J.—THERR is no ground. what- 
ever for this appeal. 

The decree-holder could not properly ob- 
tiin the money of his decree until the sale 
was confirmed, and therefore it was no fault 
of his that the confirmatory order was de- 
layed, but it was owing to the objection 
of the speciai appellant, judgment-debtor. 
Again, there is not the slightest trace of 
the decree not being bond fide, as has been 
contended by the special appellant. Im my 
opinion the appeal is altogether vexatious 
and ill-advised. 


The decision quoted from 9 Weekly Re- 
' porter, page 10 has no bearing on the circum- 
stances of this case. There it was held that 
a mere formal confirmation was not 4 pro- 
ceedipg. But here we haye special appellant 
objecting, bis objections set aside, the sale 
upheld, and‘then the mouey taken, which 
certainly is to my mind a proceeding. 

Therefore I would reject the appeal with 
costs. , 

Ritter, J.—I entirely concur with my 
leapned colleague. $t is not necessary for 
us to decide inthis case whether a proceed- 
ing for the confirmation of a sale held in 
execution of a decree is a proceeding within 
the meaning of Section 20 Act AIY of 


i 


_ 
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1859. The decree-holder received the pro- 
ceeds of sale subsequent to such a proceed- 
iug, and the receipt of sale proceeds was 
undoubtedly a proceeding within the mean- 
ing of that Section. 


The second objection is equally unten- 
able, The decres-holder shows that there 
was a proceeding within three years next 
preceding the date of the last application. 
If the judgment-debtor wanted to question 
the proceeding on the ground that it was 
vot bond fide, it was for him to urge that 
objection in the Court below, and not only 
to urge it, but also to prove ib in the best 
manner he could. 


There is no reason why any proceedings 
taken in execution of a decree duly obtained 
in a Court of Justice should be presumed as 
malé fide, and in the absence of any such 


presumption the onus lies upon the party who. 


challenges them as such. The uniform rule 
of law is that the party who pleads want 
of bone fides has to prove it, but in this 
case the judgment-debtor neither appears 
to have taken the objection in the Court below, 
nor has he attempted to substantiate it by 
evidence of any kind. I think, therefore, 
that this objection too must be overraled. 
The appeal ought to be dismissed with 
costs. =, 





The 5th ‘August 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Powers of Revenue Courts to sell 
property—zZxecution—Act X. 1859. 


Case No. 911 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 3lst January 1868, reversing 
a decision passed by the Sudder Ameén 
of that District, dated the 11th Septem- 
ber 1867. 


Chunder Kant Biuttacharjee and others 
(Plaintiffs) Appellants, 
VETSUS 


Judooputty Chatterjee and others 
(Defendants) Respondents. — 


Mr. R. E. Twidate and Baboo Rajendur- 


nath Misser for Appellants, 


Baboos Onoohool Chunder Mooherjee 
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-Chunder Madhub Ghose, aud Grish 
Chunder Mookerjee for Respondents. 


A Deputy Collector has only power under Act X of 
1859 to seli in execution of a monsy-deeree such move- 


. able property as is capable of being manually seized, 


and he can issua process against immoveable property of 
any kind only when recouise cannot be had to seize the 
person or to sell such moveable property as is already 
mentioned. ` È 


There is no power under Act X-of 1859 given to the 
Collector to sell rights of suit qué rights ‘of suit alone, 


Phear, J—Tuae’ natura of this suit. is 
very clearly and cougisely explained in the 
plaint itself, which runs in the following 
words :—“ That your petitioners as heirs 
“of their paternal grand-uncle, Rookinee- 
tt nath Bhuttacharjee, since deceased, itsti- 
“tuted a suit, No. 140 of 1866, in the Court 
“of the Sudder Ameen of this Zillah against 
“ defendants Nos. 2, 3, and 4, and some 
“other parties, for possession of certain 
**immoveable “property ; that during: the 
“© pendency-of the said suit, . defendants 
“ Nos, 2, 3, and 4 instituted a false suit, 
* No. 689 of 1866, in the Collectorate of 
“the said Zillah against your petitioners 
‘andthe other shareholders for arrears of 
“rent, and obtained an ex-parée decree on 
“the 24th of February 12866 without the 
* knowledges of your petitioners, and, in 
‘t execution of the said decree, fraudulently 
** caused your petitioners’ right in -tke said 
“í suit No. 140 to be attached and sold ille- 
“ oally and privately, and purchased in the 
“ benamee of their sisters son, defendant 
“ No. 1, on the 2nd April 1866, for a very 
“ small consideration of rupees .60. “This 
“ may giverise to various disputes in future ; 
“ and hence the necessity to bring this suit ; 
“ and your petitioners, therefore, beg to in- 
“ stitute the present suit for coufirmation of 
“ their right in reversal of the said fraudu- 


Jent and illegal sale.” 


The Lowér Appellate Gourt has treated 
ihis as a suit instituted to set aside a decree 
of the Collector, and holding that this can- 
uot be done by å Civil Court uniess fraud 
be established in the matter of-obtaigiag 
the decree, he has accordingly dismissed the 
plaintiffs suit, upou the ground that be had 
failed to make out such fraud. It seems 
to us that the Lower Appellate Court ts 
wroug in the view which it has taken of 
the scope ofthe plaint. The plaintiff does 
not seek by his prayer to get rid of the de- 
cree passed by the Collector, He merely 
says that the safe of bis rights in suit, 
which has been pretended to be effected in 
execution of that decree, is illegal and void ; 
that it-is calculated by reason of judicial 
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complexion which it wears to work him se- 
rious injury for the future, and he asks to 
have that sale declared void, and his rights 
of property, so: far -as they are threatened 
by that -sale, confirmed. 


Ft seems to me that the Civil Court has 
complete jurisdiction to entertain “a suit of 
this kind: It is in no way an attempt 
to interfere with the judicial discretion 
of the Collector within his jurisdiction. 
If it were, I should certainly hold that 
we ought to be guided by the principle 
involved in the dictum of the Chief Jus- 
tice, which is reported in Volume 4, 
Weekly Reporter, page 21, and couched 
in these words :—‘T agree entirely in the 
“decision that a suit will not lie in a Civil 
“Court to annul the decision of a Revenue 
‘Court under Section 151 of Act X of 
“1859, or to set aside a sale of a tenure by 
“order of a Collector in execution of a de- 
‘cree forarrenrs of rent.’ Obviously, the 
decree there referred to, and the sale follow- 
ing thereon, were matters which fell within 
the range of the Collector’s judicial discre- 
tion. The Collector has undoubtedly a power 
to sell a tenure, ifit be a tenure of a transfer- 
able nature, in execution of a decree passed 
by him for arrears of rent due in respect of | 
that tenure. The Chief Justice goes on to 
say :—“‘ There is no general power in one 


“ Civil Court to set aside the decree of an-* 


“ other Court of competent jurisdiction, upon 
‘the ground of an error or mistake upon 
“t ihe part of the Court making the decree. 
u But when a decreas of one Court, or an 
“t execution of a decree is obtained by frand, 
‘the fraud gives a right of action to the 
t party injured by it against the party 
“ guilty of the fraud.” In every word of that 
J entirely concur. But the whole question . 
before us is, whether or not, the act of sell- 


‘ing the rights of tho plaintiff in suit No. 


140, was the act of a Court competent 
to effect such a sale ? If it be conceded 
that the Court was competent to effect the 
sale, there is nothing left for us to decide. 
But if the Court had no power, jurisdigion, 
or competence in regard to selling the 
rights of the plaintiff which it pretended to 
sell, it seems to me clear that itis the duty 
of a Civil Court to vindicate those rights 
and to declare them intact on behalf of the 
plaintiff, just as much, notwithstanding that 
the danger has come ‘from the act of a 
Court of Justice, as if Ris rights were put*in 
peril by the conduct of an individual. 

Now, returning’ mora closely to -the 
subject of this sait, the material fucts seem 

¢ 
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to me to be- almost, admitted. The way 
that the plaintiff establishes the allegations 
of his plaint, is by referring to the orders 
of the Collector attaching and selling certain 
alleged property of his under a decree for 
arrears of tent. The translation of the 
Deputy * Collectors order for attachment, 
which is now before me, ig in these words :— 
“ According to the prayer of the petition 
<t presented by the decree-lolder, it is prayed’ 
“that the money of the decree be realised 
“by the attachment and sale of tha rights 
“which Chundro Kanto and others have 
‘Sin case No. 140 of 1865 of the Court of 
“the Sudder Ameen of this Zillah, in which 
“Chundro Kanto Bhuttacharjes and others 
‘Corea plaintiffs, and Shorendro Nath Roy 
“and others are defendants. Therefore, it 
< ig ordered — 

. © That, together with a copy of this pro- 
í ceeding, the schedule (furd) filed be 
S transmitted to the Sudder Ameén of this 
“ Zillah, in order that, in the event of the 
‘statement of the decree-holder being true 
‘Cond there being no objection, the attach- 
“ment be effeeted and information thereof 
sent.” 

This is dated the 26th of February 1866, 
Following this, on the 12th of March 1866, 
the Deputy Collector makes this further 
order—‘| Whereas the deeree-holders have, 
“for the purpose of realising the said sum, 
“ presented a petition for execution of decree, 
“Cand prayed for the realisation of the sums 
“ respectively due to them under their decree 
“by the sale of the rights and benefits (labh) 
“of their judement- ‘debtors i in the suit No. 
“140 of 1865 of the Court of the Sudder 
“« Ameen of this Zillah, instituted by Chundro 
‘Kant and others, and a proceeding of this 


“Court of 28th February has been sent to 


“the Court of the Sudder Ameen directing 
“the attachment of the said right of suit, 
“and the Sudder Ameen bas by a proceeding 
‘of the Gih of March, after attaching the 
said right of suit, sent information thereof ; 

“ therefore, it is ordered— 

‘That 12 noon of Monday, the 2nd April, 
“corresponding with the 21st Choitro 1272, 
“be fixed for the sale of whatever rights 
“and benefits (ład) the judgment-debtors 
“ have in the said suit, and that together 
“with a copy of this proceeding, pr oclama- 
“tion of,sale be transmitted to the Judge of 
‘this Zillah, so thae the said prodlamation 
‘Sof gale being published i in the Court-house 
“full fifteen days before the day of sale, in- 
“formation” thereof be sent, aud that three 
“ (copies) proclamation be made over to the 
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‘t Nazir for the purpose of being published 
“in the Sudder (and) Mofussil.” Then 
follows the schedule exhibiting the subject 
which is to be sold, and that is described as 
“suit No. 140 of 1865 of the Court of the 
‘‘Sadder Ameen of this Zillah, plaintiffs 
“Chundro Kant Bhuttacharjee and others, 
“defendants Shoorendro Nath Roy and 
“others,” the names of both parties being 
given in full. ` 


It seems to me without donbt that what 
the Deputy Collector attached and sold, so 
far as he could, was simply the rights and 
benefits of the judgment-debtors, that is, 


-the present plaintiffs, in the suit No. 140 of 


1865. I have had, I must admit, some little 
difficulty in assuring myself what the Deputy 
Collector, or any of the parties concerued, 
intended to represent by those words “rights 
and benefits in the suit.” To take the word 
“rights” —, does it comprehend the original 
cause of action, that in which the right ta 
bring the suit originated? Does it embrace 
the right of continuing or compromising the. 
suit, or doeg it mean something more ? viz., 
does it by any possibility mean ‘all the rights, 
or all the property which may be asserted or 
recovered as the result of the suit? The 
difficulty of answering that question is, I 
think, . at once apparent upon reflection. 
Thére me suits, and if we except the in- 
direct statement in the plaint we do not 
know at all from any thing that appears on 
the record whether thisis not one of them, 
in which the rights of the parties from begiu- 
ning to end, may be perfectly independent 
of property. Suppose this is—(and there is 
nothing besides the allusion in the plaint to 
show to the contrary )—suppose this is a suit 
for defamation of character, the right of 
bringing the action, the right of continuing 
it, the right to obtain vindication of char acter, 
are each and all of them perfectly independ- 
ent of any thing which can be said to bear 
the attributes of property. There may not 
bo a pecuniary award. The judgment may 
not contain an award of money, and yet it 
may afford the plaintiff a complete vindica- 
tion of his character. Or again, for aught 
I know, although no doubt there are sevoral 
plaintifs and a good many defendants, the 
suit may be of the nature of a suit for the 
restoration of conjugal rights. If it is go, 
the rights in the suit have no relation what- 
ever to property, Can itbe that the Deputy 
Collector in his sale order used the words 
“ rights” in a sense which would include the 
rights of a plaintiff in such an action as one 
of those which I have just mentioned ? 
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' ‘ben we come to the word “ benefits,” 
In those cases which I have supposed, al- 
‘though benefits may probably be with correct- 
ness said to be conveyed in the award of the 


Court, they, too, may have nothing to do. 


with property. Sothat,so far asI can see, 
“rights and benefits in a suit” generally 
without specification of what the nature of 
the suit is, by no means of necessity mean 
any thing which is of the nature of pro- 
perty. - 

Now, with this little clearing up of the 
‘matter, the question suggests itself, haa the 


Deputy Collector power to sell the “rights - 


and benefits” of a party in a suit irre- 
spective of whether these are of the nature 
of property or not? I refer, therefore, 
to the powers of sale which are given to 
the Collector by the provisions of Act X 
of 1859. Section 86 is, I think, the first 
Section that touches on this point, and 
that Section is couched in very general words 
for reasons that are ensily apparent :—~“ Pro- 
-7 “cess of execution may be issued against 
“either the person or the property of the 
“ judgment-debtor.” Nothing is here said 
as to the particular nature of the property 
to which recourse is to be had, because the 
Act presently goes into detail as to the pro- 
` per mode of execution to be followed with 
regard to each sort of property ‘which it 
allows to be taken. The word here used is 
simply the general term “property.” The 
following Sections,- that is, the Sections 
which immediately follow, are devoted to 
prescribing how execntion against the move- 
able property of the debtor shall be carried 
into effect, and the latter words of Section 
86 lay down that the process of execution in 
such a case shall be in a particular form 
given in the schedule. The form is in Eng- 
lish. Iam not going to read the form, al- 
though it is a short one, but I wish-to point 
out that the Nazir is directed by it to carry 
out the orders of the Court by seizure and 
sale of the moveable property. Consequent- 
ly, I understand all the directions of the Act 
with regard to process of execution against 
moveable property to. have reference solely 
to such kind of property as is capable of 
being manually seized. After the Sections 
which are directed to execution against 
- moveale property, follows Section 105, which 
enables the Collector, if the decree be for an 
arrenr of rent due in respect of an under- 
tenure which is transferable by sale, to sell 
that tenure in execution of the decree. And 
finally comes Section 109 which. says ‘that 











‘ payment of money under this Act, not be- 
“ing money due as arrears of rent of a sale- 
“able under-tenure, if satisfaction of the 
‘judgment cannot be obtained seninst the 
“ person or moveable property of the debtor, 
“ the judgment-creditor may apply for exe- 
“cution against any immoveable* property 
“ belonging to such debtor.” And then fol- 
lows Section 110 which regulates the mode 
in which the sale of such immoveable pro- 
perty on such a contingency shall be effected. 


On the whole, it appears to me clear that 
the Deputy Collector has only power under 
“Act X of 1859, -to sell in execution of a 
money decree such moveable property as 
is capable of being manually seized, and 
he can issue process against immoveable 
property of any kind, only when recourse 
cannot be had to the person or the moye- 
able property such as I have already mens 
tioned. - ; 


After this review of the powers of the 
Collector, if I. return to tha case before us 
if seems to mie that the Collector here has 
not couformed to the provisions of Act X of 
1859. He has sold the rights and beuefits 
of the plaintif in a certain suit. To my 
mind, that subject of sale cannot by any 
stretch of words be made to fall into the 
class which is designated by moveable pro- 
perty, capable of being manually seized. It» 
may uot, in any given case, be property at 
all, and even when it can be said to be of 
the nature of property, it is not of the sub- 
stance; if is merely an incident thereto. Iam 
also very clear that these words “rights and 
benefits in the suit” by themselves alone can- 
not be taken to indicate immoveable property, 
even when, the suit concerns immoveable 
property. I think I have given reasons for 
these views. 


I may remark, by the way, (although 
probably the Civil Court’ could not inquire 
into this point), it ts not shewn to us by any 
thing on the reeord that the contingency 
had happened upon, which the Deputy 
Collector was justified in having rec8urse 
to immovenble property at all. Still assum- 
ing, as we are bound to do, if necessary for 
the defendant's case, that he was so Justi- 
fied, I do not think that any thing which 
appears upon this record supports the allega- 
tion or gives rise to the, presumption “that he 
has in this instance s¢ld immovenbla pro- 
perty. I do not desire to, lay’ down judici- 
ally that property which is actually the sub- 
ject of a snit might not be passed, conveyed, 


‘if in the execution of any decree for the | or soid under phraseology which would seem 


—_ me 
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to make the suit itself the most important 


ingredient in the subject of sale or convey- 
anee. For instance, here, the Collector 
might, I imagine, have used words in some 
such way ag this “ the rights and interests 
of the judgment-debtor in the immoveable 
roperty which is the subject-matter of the 
suit No. 140.” Ha might have used such 
“words agin reason ought to be considered 
ns words indicating the actual immoveable 
property to recover which the plaintiffs were 
suing. And if he had done so, and had 
further followed the rules prescribed for the 
sale of immoveable property, no doubt, (as- 
` suming still that the contingency had oc- 
curred which would give him jurisdiction 
to sell immoveable property), he would have 
sold the immoveable property,.and with it 
the rights of suit. But I cannot by any 
liberality of construction, upon reading the 
roobokarees of the Deputy Collector, came 
to the conclusion that in this case he has 
done any thing of the kind. He has, to my 
mind, distinctly separated the rights of suit 
from the property in respect of which the 
suit is brought. There is not, moredyver, 
as I have already said, from beginning to 
end of his proceeding, a single thing which 
even suggests to us an idea of what the suit 
is about. It may be to recover immoveable 
property. It may be for breach of contract. 
°” Tt may be for vindication of personal righis. 
There is-nothing whatever to show that the 
rights nnd benefits which the Deputy Col- 
lector pretended to sell was property of any 
sort or kind, and it appears to me that he 
intended to sell them as some thing quite 
distinct from the property which the suit 
_might in its result affect, and quite inde- 
pendently of whether the suit concerned 
moveable or immoveable property at all, In 
short, I can only conclade that he sold them 
simply as rights of suit and nothing’ more, 
considering them to be, as such, some sort of 
moveable property with which he could deal, 
This is to my mind manifestly wrong. I 
ihink that there ig no power under Act X 
of 4859 given to the Collector to sell 
rights of suit gud rights of suitalone, Re- 
penting that, as it appears to me, the 
Deputy Collector has done this in this case, 
and nothing else, and desiring again to guard 
myself against being supposed to express the 
opiniomilint the sale could not have been effect- 
ed by the Deputy Cailector in such a way as 
to pass both the property sued for aud the 
rights of suit, I think that the plaintiff has 


-made out his claim to have the declaration for 
which he asks. In my opinion, the salg pro- 
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ceedings of the Collector in no way affected 
the righta of the plaintiffin the suit No. 140, 
and I think that the plaintiff is entitled to 
have a declaration to this effect from the 
Civil Court. Ju this view, the appeal must 
be decreed, the decree of the Lower Appel- 
late Court must be reversed, and it must be 
declared that the rights and interests of the 
plaintiff in the suit No, 140 of 1865, and the 
property which is the subject of that suit, 
are not affected by the sale which was bad 
in execution of the decree passed by the 
Deputy Colleetor., The appellant must have 
his costs in this Court and in the Lower 
Appellate Court. 


The 5th August 1868. 
Present: 
The Hou’ble J. B. Phear and C. Hobhouse, 
Judges. 


Appellate Court—New evidence—Sec- 
tion 355 Act VIII. 1859. 


Case No. 948 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated the 
loth January 1868, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 30th May 1867. 


Jugobundhoo Deb (Plaintiff) Appellant, 
versus 


' Golack Chander Holdar (Defendant) 
Respondent, 


Mr. G, C. Paul and Baboos Hem Chunder 
Banerjee and Roopnath Banerjee for 
Appellant, 


Mr. R. T. Allan ond Baboo Chunder 
Madhub Ghose for Respondent. 


A Judge who called up a defendant and examined 
him in appeal, because he had failed to give material 
evidence which it was in his power to give in the Court 
below, was held to have acted erroneously; the Privy 
Council having laid down that Section 355 Act VIII, 
1859 does not authorize the Appellate Court to intro- 
duce inte the record substantially new evidence to mend 


‘the case of either party, and that that Court ought, un- 


less some special reason to the contrary occurs, to decide . 
the case on those materials alone which the disputants 
furnish, 


Phear, J.—We think that from beginning 
to end the course of this case has been un- 
satisfactory to say the least of it; and in 
reference to the judgment of the Lower 
Appellate Court, it seems to us that the 
Judge has fallen into several errors. In the 
first place, we are of opinion that he ought 
not to have called up the defendant and 
examined him in appeal. He has not given 


pa Se - 


1868, Chyil . THE WEEKLY 





his reasons for taking that step, uuless the two 
or three prefatory lines of his. judgment, 
in'which he -blames the Deputy Collector, 
be intended for this purpose, and here he 
mentions nothing more than in effect this, 
namely, that the defendant had. failed to 
give material evidence which was in his 
power to give in the Court below: and 
therefore, the Lower Appellate Court has of 
its own accord called for that evidence with- 
out at the same time giving, as indeed it 
could not give unless it converted itself into 
a Court of first instance, the other side op- 
portunity, if it thought fit, to rebut such evi- 
dence. It occurs to us that the representa- 
tion given by the Judge of the course taken 
by him amounts very -nearly to saying that 
he, finding he was unable on the state of the 
evidence on the record fo give a decision in 
favor of the defendant, therefore called for 
the additional evidence of the deféndant 
himself for the purpose of giving him an 
opportunity of proving the dakhillas on 
which he relied, and so turning the seale 
to his side. l 


It needs no argument to demonstrate that 
a proceeding of this kind is likely to lead 
to great injustice. And the Privy Council 
has laid down, as we understand its late judg- 
ment, that Section 355 of Act VIII of 1859 
does not authorize the Appeal Court to intro- 
duce into the record substantially new evi- 


dence to mend the case of either party, and | 


that that Court ought, unless some special 
reason to the. contrary oceurs, to decide the 
matter in dispute between the ‘litigants on 
those materials alone which they think pro- 
per to furnish. Certainly, in the total ab- 
sence of any explanation from the Judge, 
we cannot understand upon what special 
reason or gronds of equity the defendant 
in this cause, who had not chosen to give his 


evidence in-the Court of first instance, was 


called up by the Court of appeal to give 
testimony in his own favor, on a point 
wherein his case had proved wesk. 


It further appears to us that, with regard 
to many of the dakhillas which ihe Judge 
has treated as proved, there is uo evidence 
in the record to show when or under what 
circumstance they were given, or that the 
person whose signature they respectively 
bear had authority, at the time of signing, to 
bind the zemindar by his admission. The 
Judge ought not, therefore, to have admitted 
these dakhillas as’ evidence. 


. Under these circumstances, we think that 


there has not been a proper trial in the Lower. 
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Appellate Court. We, therefore, remand the 
case to the Lower Appellate Cour} for re-trial 
upon the evidence which is in the record, 
excluding therefrom the testimony of the 
defendant given in the “Appeal Court, and 
excluding also all the dakhillas except those 
which were proved by the testimony of 
Kishto Pershad Mitter and Chunder Sekhur 


Dutt.. 


The costs will abide the result. 
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The 5th August 1868, 
Present : 
The Hon’ble Dwarkanath Mitter and G. 
Hobhouse, Judges. 


Application for execution—Non-pay- 
ment of tullubana — Evidence 
against bona fides— Motion not bona 
fide—Court’s action. 


Case No. 24 of 1868. 
Application for review of judgment passed 
by the Hon'ble Justices Mitter and Hob- 
house, on the 2nd April 1868, in Regular 
Appeal No. 633 of 1867. 
Bharotee Debea (Decree-holder) (Respond- 
' ent) Petitioner, 


VE SUS 
Kurroona Moyee -Dassia (Judgment-debtor) 
(Appellant) Opposite party. 
Woomesh Chunder Banerjee for 
p Petitioner. , 
Baboo Romesh Chunder Mitter for Op- 
posite party. 


Where a party applies for execution and neglects to 
deposit tullubana, his neglect is evidence to be taken 
into consideration in deciding whether the application 
was merely colorabls or for the bond fide purpose of 


Baboo 


enforcing the decree. 


Where a motion is found not to have been bond fide, 
the act done upon it by the Court cannot be considered 
to be one of which the party moving is entitled to take 
the benefit, 


Mitter, J—The point taken by the 
petitioner in this case is, that this Court 
was ‘iu error in dismissing his applicafion 
for execution ou the ground of limitation, inas- 
much as the execution case was ‘restored to 
the file within three years from the date of the 
last application for execution: and in support 
of this plea, the pleader for the petitioner 
relies upon a decision of this Courtereported 
at page 565, Volume 9, of the Weekly Re- 
porter, in which I expressed an opinion to 
the effect that a proceeding for the restora- 
tion of an execution case to the file isa 
procegding for keeping the decree in force, 
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and further that such a proceeding being an 
act of the Court itself, want of bona fides 
could not be imputed to it, 


With veferencegto the first part of my 
opinion, I still mMntain that a proceeding 
for the restoration of an execution ease to. 
the flis a proceeding within the meaning 
of Section 20 Act XIV of 1859. But with 
reference to the other portion, I think I 
was in error, and that the error had arisen 
from my having misconstrued the Full Bench 
case reported in Volume VI of the Weekly 
Reporter, page 99, Miscellaneous Rulings. 
I thought at that time that the Fall Bench 
had drawn a distinction between an act 
done by the decree-holder himself and an act 
done by the Court upon the motion ofthe 
decree-holder ; and from “this assumption 
I came to the conclusion that when the pro- 
ceeding in question is an act of the Court 
itself, want of Gona fides could be imputed 
to it. I now find that I was in error in com- 
ing to this conclusion. No such distinction 
appears to have been drawn in the Full 
Bench case which I have now carefully gone 
over, and if seems to me clear in point of 
principle that if an act is done by the Court 
upon the motion of a particular fodividual, 
and if that motion is found not to be bong 
fide, the act that was done upon it cannot 
be considered as one of which the party 
moving tle Court is entitled to take the 
benefit. 


1 also fiud that I was.in error in supposing 
that the subsequent neglect of the judgment- 
creditor to take effectual steps for the execu- 
lion of his deeree is not to be taken into 
consideration for the purpose of determining 
the bona fides of an act done either by him- 
self or by the Court upon his motion previous 
{o the occurrence of that neglect. The point 
was expressly raised in the Full Bench case, 
ond it appears- that the Judges were unani- 
mously of opinion that such subsequent 
neglect ought to be taken into consideration 
for the purpose of determining the bona 
Jjides or otherwise of the acts done by the 
de@ree-holder. 





But whilst expressing this opinion I wish 
it to bedistinetly understood that the or dinary 
way in which execution cases are struck off 
in the Mofussi! Courts, ought not be taken 
ns a correct basis for determining, in all in- 
stances as to whethgr or nota decr ee-holder 
is guilty of laches. * There ìs no fixed rule 
observed by the Mofussil Courts in dealing 
with execution cases. ‘These cases are 
struck off and restored to the file af ran- 
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dom without any reference to the negligence 


or otherwise of the decree-holder. It hap- 
pens very often that a decree-holder is not 
in a position to ascertain whether his debtor 
has got any property which he can avail 
himself of for the satisfaction of his decree, 
aud in such cases decree-holders are very 
often obliged to take some sort of formal 
proceedings for the purpose of keeping their 
decrees in force. Of course, if execution cases 
are to be kept on the file until a particular 
date of the month, if no dates for the hearing 
of those cases are to be fixed, no fixed period 
can belaid down for the deposit of tulluba- 
na, but the Court is at liberty at any time to 
sirike of those cases in consequence of some 
supposed neglect or other on the part of the 
judgment-creditor. Such an order striking off 
an execution case passed under such circum- 
stances cannot and.ought not to be taken 
as any sufficient ground whatsoever for ar- 
riving at at the conclusion that the decree- 
holder was guilty of neglect in enforcing 
his decree. In this particular. case, how- 
ever, it appeared to us on the former occa- 
sion after a review of the whole of the evi- 
dence on the record, that the negligence on 
the part of the decree-holder was so gross, 
and so often repeated, that we were obliged 
to come to the conlusion that the proceed- 
ings taken by Lim, whether for enforcing his 
decree or for keeping his decree in force, 
were not, and could not, be looked upon as 
bona fide proceedings within the meaning 
of the Fall Bench Ruling above referred to. 

We have now heard the pleader for the peti- 
tioner at length, and we see no reason fo in- 
terfere with our former decision, The appli- 
cation is accordingly rejected with costs. 


Hobhouse, J.—I adhere to the opinion 
which I gave iu this case in the former hear- 
ing. The case came before us in miscellane- 
ous regular appeal, and we were, therefore, 
Judges of the facts. The facts were these. 
Between the 25th of August 1859 and the 
21st of July 1862, no proceedings had 
been taken to keep the decree alive, except 
a series of proceedings in the shape of ap- 
plications made for restoration of the case 
tothe file without any tullubana paid in 
to put those applications in force.- The 
case, therefore, came exactly within the 
meaning of the following words which will 
be found in the Full Bench decision quoted 
by Mr. Justice Mitter, page 101. The 
Judges there said—“ Ifthe party were to 
“make an application to the Court for exe- 
“ cution, and should neglect to lodge the 
“necessary éullubana, his neglect would 
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“ be evidence from which the Court, upon 
“a subsequent application for execution, 
“ would have to decide whether the former 
“application were a bon fide ong, or 
`“ merely colorable for the purpose of keep- 
.“ ing the decree alive, In all these cases, 
“the Court to which application for exe- 
“ cution is made, must decide whether the 
‘ former application which is relied upon 
“was bond jide or not.’? As w Court of 
regular appeal, we did decide, that these 
applications were merely colorable and were 
not for the bord fide purpose of keeping 
the decree in force, or enforcing the decree, 
Weare not shown that this decisign was 
wrong in fact, and therefore we are “bound 

` to adhere toit, I agree that this applica- 
tion must be dismissed with costs. 





The 6th August 1868. 
f ` Present: 


The Hon’ble J. B. Phear and C: 
Hobhouse, Judges. 


Registration—Act VI. 1864—Parol 
contract—Possession—Fraud. 


Case No, 1022 of 1868. 


Special Appeal from a decision passed by 

` the Principal Sudder Ameén of. the 
24-Pergunnahs, dated the 31st January 
1868, affirming a decision passed by the 

`- Moonsiff of that District, dated the 28th 
March 1867. ' 


Botkuntonath Sett (one of the Defendants) 
l Appellant, 


VETSUS 


Russick Loll Burmono (Plaintiff) 
Respondent, 


Baboo Ashootosh Chatterjee for Appellant, 


Baboos Chunder Madhub Ghose and 
Umbicka Churn Bose for Respondents. 


Where two parties claimed the same property by con- 
veyance from the owner under registered deeds of sale 
of 1272, plaintiff’s purchase and registration being of 
anterior Gate to those of defendant, who, besides being 
in possession, pleaded that he bad previously to -plaint- 
iff's purchase obtained possession under a parol con- 
tract of sale, it was— 3 

Hero, that plaintiff was entitled to a decree, and that 


' defendant could not set up the parol sale against the 


plaintiffs registered Zobalah of the same year, in the 
face of Section 68 Act XVI of 1864. | 

HELD, that defendant could not be allowed in special 
appeal to object that the lower Court had not deter- 
termined the dona fides of plaintiff's purchase; unless he 
(defendant) had not only alleged fraud but shewn the 
way-in which the fraud was intended to be carried out, 


Phear, J—Twis is a contest between 
two persons, each of whom.claims the pro- 


perty which is the subject of suit by a con- 
veyance from one and the same owner. The 
defendant is in possession, and his deed of 
purchase is dated the 23rd of Cheyt 1272, 
and was registered som® five days afterwards. 
The plaintiff, who is out of possession, sup- 
ports his title by a deed dated thé 16th of 
Falgoon 1272, and registered the same day. 
The Principal Sudder Ameen, acting under 
the provisions of Section 67 of Act XVI 
of 1864, has given a decreain favor of the 
plaintiff, inasmuch as the date both of his 
deed and of the registration of his deed were 
anterior to those of the defendant, 

It is objected by tha defendant now on 
special appeal that he (the defendant) had, 
three months previously to the plaintiff’s pur- 
chase, obtained possession of the property 
in question under a parol contract of sale, 
and that the lower Appellate Court was 
wrong in not enquiring into that fact, and 
giving him the benefit of the priority 
which would have arisen therefrom. But it 
seems fo us clear that he caunot set up the 
parol sale of Assin 1272 ngainst the regis- 
tered kobalak of the plaintiff of the same 
year, in tha face of the express provisions of 
Section 68 of Act XVI of 1864, which de- 
clares that every instrument, if daly regis- 
fered, shall have priority to every other in- 
strument relating to the same property. The 
parol contract cannot rank higher than ait 
“ instrument,” and it seems to us that whe- 
ther possession was had under the first in- 
strument, viz., the first parol contract of sale, 
or not, is immaterial, so far as regards the 
operation of the Act. The possession doeg 
not affect the title. It only shows that the 
person had succeeded in obtaining enjoyment 
of the property under his title If these 
views be correct, the defendant’s right as 
against the plaintiff can only date from his 


registered kobalah, and run according to its ` 


terms. Now, that obalah might no doubt 
have given a title from-a date antecedent to 
the date of its registration, even so far back 
as the previous month of Assin ; but it does 
not do'so as we understand, and 4s the 
lower Court has found. Consequently, so 


far as we can see, there is no objection on ' 
the first ground of appeal to the judgment. 


of the lower Appellate Court. 


The second and the only other ground of 
special appeal is, that the lower Céurt has 
committed an oversightin not determining, the 
bona fides of the purchase bf the plaintiff. 
Had the defendant distinctly and in express 
terms raised an issue as to the nature of the 
plaiatifi’s contract of sale, and distingtly 
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the way in which the fraud was intended 
tó be carried out against him (the defendant}, 
there might have been some force in this 
objection. > i 


- But we. havo referred to the record, and it 
appears fo us that the allegations of fraud 
made by the defendant in regard to the 
plaintiff's purchase are entirely general and 
such as committed him to nothing. So 
general indeed are they, that the first Court 
did not consider it necessary to raise any issue 
whatever involving the element of fraud. 
Upon appeal to the lower Appellate Court, 
the defendant reiternted his general allega- 
tions of fraud, and the Principal Sudder 
Ameen did lay down as a point for adjudica- 
tion “ whether the plaintiffs or appellant’s 
purchase is bond fide,” but he did not even 
put that down as a separate issue. It was 
only a preliminary to the further question 
“and whose purchase is legally vaid.” 
There is no trace of the defendant having 
attempted in the lower Appellate Court to 
establish any specific fraud against the 
plaintiff, and the lower Appellate Court has, 
on this issue, found in general terms that the 
plaintifs purchase is valid. The Principal 
Sudder Ameen has also no doubt said that 
“inasmuch as it is satisfactorily proved 
“that the vendor sold the‘ property to the 
r plaintiff under the plaintiff's registered 
“ kobalah, the alleged purchase by the de- 
t fendant becomes invalid, and it is unneces- 
“ sary to see whether the same, that is, tho 
“ purchase, is bond, fide or not.” If these words 
are to be taken literally, they would convey 
that the Principal Sudder Ameen having 
found that the defendant’s purchase was in- 
valid did not consider it necessary to enquire 
further whether it, that is, the defendant’s 
purchase, was bond fide or not. There is not 
any word in the judgment, as we have rend 
it, to show whether he considered it neces- 
sary or unnecessary to enquire into the Jona 
fides of the plaintiff's purchase. -As that 
purchase was not impeached, as we have al- 
readyé#snid, on any specially alleged ground 
of fraud, andas the Principal Sudder Ameen 
has found in its favor on the general issue 
which involves both bona fides and the fae- 
tum of purchase, we think there is no ground 
now for. the defendant to objèct that ‘the 
Principal Sudder Ameen ought to have in- 
vestigated whether qr not the plaintiff's 
purchase was fainted with fraud against 
him (the defendant), We therefore: think 
that dn the whole this appeal must be dis- 
missed with costs, . 


stated, not only that it was fraudulent, b 


Tlie Gth August 1868. 
Present: 


The’ Hon'ble J: B. Phear and C. Hobhouse, 
Judges. 


Judges’ statement. 


A 


Caso No. 984 of 1868 under Act X of 1859. 


Special appeal from a decision passed by 
the Judge of the 24-Pergunnahs, dated the 
22nd Jannary 1868, affirming a decision 
pasged by the Deputy Collector of that 
District, dated the 20th of June 1867. 


Debnarain Banerjee (one of the Defendants) 
Appellant, 


VErSUuS 


x . 
Bamee Madhub Chatterjee (Plaintiff) 
Respondent. ` 


Baboo Nil Monee Sein for Appellant. 


Baboo Oopendur Chunder Bose for 
Respondent, 


A dudge’s statement must þe taken to be accurate un- 
til good and substantial ground is given for supposing it 
to be an error. : , 


Phear, J.—In this case the Judge says 
that there is no appeal as to the assessment 
made by the lower Court, and he therefore dis- 
missed the appeal. The special appellant 
objects that this statement of the Judge ig 
incorrect ; but he has not furnished us with 
any materials upon which we could come to 
a conclusion that the Judge has made an 
error in his statement of what took place in 
his own Court. The most that can be urged 
is that in the grounds of appeal to the lower 
Appellate Court there was an objection to 
the assessment made by the lower Court ; but 
this is not sufficient to enable us to say that 
the Judge bas committed a mistake in sup- 
posing that an appeal was made before him 
upon that, head. It may weli be, and it is of 
every day’s experience, tliat a ground of ap- 
peal whieh is written, and appears on the re- 
cord, is often passed over by the appealing 
party, and never urged before the Court, 
We must take the Jadge’s statement to be 
accurate, until we have good and substantial 
ground, indeed, for supposing that it is an 
error. 

We dismiss the appeal with costs. 


R 
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-étsale did not take place. 


‘ment and the order imposing the fine were 
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The 6th August 1868. 
Present: 


The Honble J, B. Phear and C. Hobhouse, 
| Judges. 


fine for evasion of summons—Wit- 
ness’s right of appeal— Jurisdic- 
tion—Sections 159 and 160 Act 
VIII. 1859. 


Case No. 272 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 24th 
March 1868. i 


” Gujadhur Pershad Narain Singh 
(Petitioner) Appellant, 
; : VETSUS 
Jugdeo Narain and others, (Plaintiffs) 
| Respondents. 


Baboo Kishen Sueca Mookerjee 
- for Appellant. 


. No one for Respondents. 


from an order of a Civil Court fining person for keeping 


out of the way to avoid a summons to attend asa 


witness. ° 


As the law at present stands (ù e, since the repeal 


of Section 28 Act XIX, 1853 by Act X. 1861), a Judge 


has no jurisdiction to inflict a fine for the purpose of 


punishing a witness who absconds or keeps out of the 
way to avoid service of summons. sO 
Phear, J.—TuHe appellant in this matter 
was a person who was desired as a witness 
by one of the parties.in a suit pending in 
the Judge’s Court, and it appears that ser- 
vice of summons could not be effected upon 
him. ‘In consequence of this, the Judge 
attached certain properties belonging to him, 
and also imposed a fine. It was not made 
very clear to‘us when the orders for attach- 


made, but it seems that they were without 
result so far as the attendance of ‘the wit- 
ness was concerned; and, eventually, the 
Judge passed an order for the sale of the 
property. What took place afterwards, per- 
haps, may, be best conveyed in the Judge’s 
own words, —‘‘ The vakeels for petitioner 
‘applied by petition for the sale of the pro- 
“ perty to be postponed. ' The order passed 
‘was that the sale could not be stayed 
“unless the fine and costs were paid into 
“Court. The amount was paid in, and the 
The vakeels now 
‘verbally apply that the fiue may be remit- 
“ted, und they produce certain witnesses 
“who depose that their master-had gone to 
“ Jugournath, and was nol at Muksoodpore 
« when the summons and proclamation were 
‘issued, Besides such evidence being 
ra 
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‘wholly insufficient to prove the fact, the 
‘verbal applications of vakecls ou such a 
‘matter cannot be received. Under Section 
“168 Act VIII of 1859, the witness must 
“ appear in person and’ atisfy the Court that 
“ he did not abscond or keep out of the way 
‘to avoide service of summons, &e. Here 
“ihe application is made on the strength of 
“a general power of attorney, and it is 
“manifestly quite inadmissible. The appli- 
“ gation is consequently rejected.” . 
Against this order of the Judge the present 


appeal is preferred. I had at first some little 


doubt in my mind, whether or not, proceeding 


by way of appeal was the proper mode of seek- 


ing relief from this Court. Section 365 of 
Act VIII of 1859 says that “all orders as 
to fines, or the levying thereof under this 
Section, shall be subject to appeal ;” but 
there are no provisions in the Act, singular- 
ly enough, which in themselves give nu- 
thority to Civil Courts to impose fines. 
However, Sections 159 and 160 apply to the 
case of absconding witnesses, and prescribe 
the mode in which their atteudance is to be 
compelled, if possible ; and the first of these 
Sections does speak of levying any fine to 
which the person may be liable uuder the pro- 
visons of the following Sections, Then the 
following Section, that is, Section 160, says 
that the Court may defray out of the proceeds 
of the sale of the property which has beer 
attached, the fine which it bas the power 
by any existing law to impose. So that, al- 
though, strictly speakiug, Section 160 does 
not give a liability to fine, notwithstanding 
that the last words of the previous Section 
spenk as if it did so, still under all the cir- 
cumstamees, it seems'to me not unreasonable, 
inasmuch as there is no other way of giving 
full application to the words of Section 365, 
to treat Section 160 as if it provided for 
the making of orders as to fines, as it certainly 
does provide for the levying df fiues. In 
this way it appears to me, on the wholo, that 
the Legislature must have intended by the 
words of Section 865 to give the person 
aggrieved by auy order of a Civil Court 
imposing a fine on him as a pupishment for 
keeping out of the way in order to. avoid 
service of a summons to attend as a witness, 
whether the order be strictly referable to 
Section 160 or not, the right of appeal to 
this Court, ii | 


The grounds of appeal in this instaace 
are substantially two: jirsé, that the Judge 
had no power to impose a fine upon .the 
witness at all ; aud the other, that he was 
wrong in insisting upon the personal presence 
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_ of the witness before he would be satisfied as 
to the causes of his absence. I may as well 
Bay at once that it seems to me that this se- 
cond objection, proviged the first is not fatal 
to the proceedings of the Judge altogether, is 
without any real force. If the matter which 
is to be cleared up to the satisfaction of the 
Judge is the non-attendauce according to 
order of acertain person, I think that the 
- Judge may very woll refuse to be satisfied 
as to the sufficiency of tlie reasons for the 
non-attendance of that person merely by the 
explanation of a vakeel retained to appear 
as that person’s advocate. The Judge is 
perfectly entitled to insist upon having pro- 
per evidence of the facts which led to the 
non-attendance of the witness, and that 
evidence could hardly be furnished by the 
vakeel alone, and in most cases, probably, it 
might be correctly said that the best evi- 
dence could only be afforded by the person 
whose non-attendance was complained of, 


However, after the best consideration 
which I have been able to give to the Sec- 
tions of Act VIII which bear upon this case, 
I have come to the conclusion that the first: 
objection must prevail. Sections 159 and 160, 
as I believe, constitute the only enactments 
which apply to the case., They are both 
of them taken verbally, I may say, from the 
corresponding Sections of Act XIX of 1858, 
only that certain portions of the original 
Sections have been omitted in these Sections, 
and a slight addition has been made in place 
of the ‘omission ; but the result of this con- 
version is not altogether happy. 


stops at the word “reas: 
of the sentence “to suc’ 
“ Court shall deem ren: 
Section, a limitation is | 
of the property ‘which is 
prescribing that it shall 
sufficient. to cover the ec 
and any fine to which th 
liable under the provisior 
ing Section. 




































Then the following See 
that “if such witness orc 
“nob appear, or appear 
“satisfy the Court that 
“ scond or keep out of 1 
“service of summons, and 
‘“ such a notice of the proc 
‘* said, it shall be lawful 
“order the property attacl 
“thereof, to be sold for 
“ satisfying all costs incurt 
“of such attachment, to. 
“amount of any fine whicl 
“ impose upon such witnes: 
“ under the provisions of 
time being in force for tl 
“a witness who may absco 
“ the way in order to avoid 
“mons.” Therefore, wher 
attached, -and yet the perse 
in as required by the Cor 
may be sold for the double 
lng the costs of attachment, 
of the fine which has been 


The original Section, nan 
Act XIX of 1853, whiel 
Section 160, gave a very n 
pose to the attachment. A 
omitted in this Section, witl 
of discharging the amount i 
in substitution for that - 
omitted, has been inserted t 
attachment. According to t 
ment of 18538, as I underst 
tachment was the principal 
of the Legislature. It was- 
nery by which the attendanc 
should be ensured, by causii 
alternative, through distraiu 
property, to pay very coùsi 
and to make good any loss y 
desiring his "| konda: might 


Section 159 provides that if the witness 
or other person whose attendance is required 
“ absconds or keeps out of the way for the 
‘ purpose of avoiding the service of the sum- 
“ mons, the Court may cause a proclamation 
“requiring fhe attendance of such person to 
“give evidence or produce the document,” 
and soon; and “if such person shall 
“ not attend at the time and place named in 
“ such proclamation, the Court may, at the 
“ inStance of the party on whose application 
“the summons was issued, make an order 
“ for the attachment of the moveable and 
‘‘immoveable property of such person, to 
“such amount as the Court shall deem rea- 
“ gonakle, not being in excess of the amount 
“ of the costs of attughment and of any fine 
‘4o which the persda may be liable under 
‘the provisions of the following Sectiou.” 
I may remark, by the way, that the origin- 
al Section in Act XIX of1853, namely, 
Section 27, from which this is- copied; 


of his non-ditendance. T: 
amount of tlb fine, was, -A 
ordinate to the other purpose 
ment. But here, by reason 

which has been effected in | 
the Sections, it seems to me 
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real pui,.dse of the attachment is the provid- 
ing of funds for discharging the fine ; because 
it appears to me obvious that the costs of the 
attachment, if it is the. costs alone of the 
attachment for which the attachment is made, 
is really a very trivial matter. Indeed, I 
ean hardly think that it occurred to the Legis- 
lature when it enacted the provisions of this 
Section that it thereby enabled the Court to 
attach just so much property as would meet 
the costs of that attachment, and nothing 
else if the Court so thought fit with no other 
purpose in view. At the §me that Act VIII 
of 1859 was passed, there was a law which 
enabled the Court to impose a fine upon a 
Witness who might abscond or keep out of 
the way in order to avoid service of sum- 
mons, and that was the Act to which I have 
already referred, namely Act XIX of 1858, 
Section 28. A portion of Section 28, which 
was omitted when Section 160 was formed 
from it, gave the power to the Court to im- 
pose a fine for the punishment of a witness 
who might abscond or keep out of the way, 
but that Section has been repealed by Act 
X of 1861, and the consequence is that the 
Civil Court has now no power of imposing 
a fine for the purpose of punishing a witness 
who might abscond or keep out of the way 
in order to avoid service of summons. ‘This 
being so, it seems to me that the whole of 
the purpose of Section 159 of Act VIII is 
gone, for at the most, the only end which 
that attachment can now be directed to, is 
the sale of just so.much property as will be 
sufficient to cover the costs of the attach- 
ment itself. 


The words of Section 160 do not enable 
the Court to levy any other fine out of the 
proceeds of the sale of the property attached, 
than the fine for the punishment of a witness 
who might abscond or keep out of the way 
in order to avoid service of the summons, 
and therefore, although, as is probably the 
case, every Civil Court of competent jurisdic- 
tion, has power to punish for contempt of 
its authority, and, perhaps, to inflict the 
punishment in the shape of a fine—still a fine 
inflicted in exercise of such a jurisdiction 
and for such a purpose is, obviously, not a 
fine within the meaning of the words of Sec- 
ton 160 of Act VIII. It seems to me that 
a person who has successfully kept out of 
the way of all orders of Court and all service 
of process, can scarcely be said to have com- 
mitted a contempt of Court, for which he 
could, within the ordinary powers of the 
Court, be punished by fine or otherwise. In- 
deed, it was for the purpose of reaching 
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such a case as that, and because the Court 
could not otherwise do it, that the compli- 
cated machinery of Sections 159 and 160 
was, as I suppose, first devised. With these 
views, I think that Judge had no jurisdiction 
to inflict the fine in this case, and that, con- 
sequently, the fine must be remitted and paid 
back to the applicant. g 


I have gone perhaps somewhat further 
into the inquiry as to the operations of these 
Sections than the case calls for, or than I 
at first intended, and I have said that the 
conclusion which I draw from them is that 
a Judge of a Civil Court has now no longer 
any authority even to attach, but I desire 
that this expression of opinion should not 
be taken as a part of my present decision. 
The application which according to the 
grounds of appeal is before us (and ıt was 
the same in the Court below) is simply that 
the fine be remitted, and therefore it is 
enough for the judicial determination of the 
case forme to say thatI think this appeal 
must be decreed on the ground that ths 
fine in question was imposed without juris- 
diction, and consequently the Judge must 
be ordered to cause it to be repaid to the 
petitioner. ; 

Hobhouse, J.—I do not go so far as Mr. 
Justice Phear, in reading the provisions. of 
Sections 159 and 160 of Act VILI of 1859 
as tosuy, and this I understand him to say, 
that in fact the whole of the provisions of 
these Sections have become a nullity. The 
question is not before us, and therefore, I 
do not think, Iam compelled to give my 
opinion as to whether or not the Judge had 
the power to make an order for the attach- 
ment of moveable and immoveable property 


of the appellant in this case to such an 
amount as he should deem reasonable, not 
being in excess of the amount of the costs 
of attachment. ButI entirely go with Mr. 
Justice Phear that the Judge had not the 
power, as the law at present stands, to go 
further, and to inflict a fine. ` That fine gould 
only have been inflicted under thẹ provisions 
of Section 28 Act XIX of 1853, and the 
provisions of that Section have been repeal- 
ed as to proceedings under Act VIII of 
1859, by Act X of 186]. ~ Lt follows, there- 
fore, that “as the Judge had no power to 
inflict the fine, we must direct that that 
fine be remitted. : 
o A 
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The 7th August 1868. 


Present : 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 4 


Witnesses—Evidence. 


Case No. 1086 of 1868 under Act X. 
of 1859. 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated 
the 14th March 1868, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 3rd July 1867. 


Rajah Prosonno Narain Deb (Plaintiff) 
Appellant, 


Versus 
Romonee Dossee (Defendant) Respondent. 


Babao Annund Chunder Ghosal for Appell- 
ant. 


Baboos Ashootosh Dhur and Khetter Mo- 
hun Mookerjee for Respondent. 


The evidence of one witness, if believed, is sufficient 
according to the law of this country to establish any 
fact to which the witness speaks directly. 


Phear, J.—Ir the Judge of the lower 
‘Appellate Court, upon the evidence before 
him, has come judicially to the conclusion 
of fact that the notice of enhancement was 
not served, then there is an end of the case ; 
the plaintiff’s suit ought to be dismissed, and 
there is no necessity for us to go into the other 
matters of objection which have been raised 
against the decision of the Judge. - It is true 
that the Judge uses these words :—“I find 
that the notice was not served ;” but these 
follow after a discussion of the amount of 
evidence which is in the opinion of the Judge 
requisite to prove service of a notice of this 
sort ; and in the course of this discussion he 
seems to lay down for himself a rule to the 
effect that the evidence of the serving officer 
and he person who accompanied him on 
behalf of the plaintiff is not sufficient to 
establish thé fact of service of notice, If he 
has laid down this rule, and if his finding 
that the notice was not served is simply the 
result of the guidance of this rule, we thin 
that hee has clearly made a mistake. The 
avidence of one witness, if believed, is suff- 
cieħt, according to thé law of this country, to 
establish any fact to which the witness speaks 
directly. If, therefore, the Judge believes 
the peon and the man who went with him, 


REPORTER, Ruling 
é 


or either of them, he ougl 
notice was served, and it i 
of his not believing th 
ought to have reasonable 
can with propriety come t 
clusion that the notice was 

With these remarks we 
judgment to the Judge 
that he will explain whet. 
ing that notice was not se 
to be a judicial finding í 
ofthe evidence of the t 
spoke to the actual ser 
We feel the more bound to 
because the first Court ` 
had the witnesses befo1 
testimony, and the Judge 
he disbelieves them nor 
why they should not be 
cord will also be sent b: 
he may desire to refer to 
ask for any re-adjudicatic 





The 7th Aug 

Presen. 

The Hon’ble J. B. Phea 
Judge: 
Remand—Evidence t 
sion—Powers of De 


Case No. 1140 of 186! 
1859. 
Special Appeal from 
by the Judge of th 
dated the 16th April 
decision passed by th 
of that District, dated 
1867. 
Ram Chand Mooker 
(Defendants) 
VETSUS 


Kameenee Debea (Plan 


Baboos Nil Mudhub Sei: 
Mookerjee for A 


Baboo Hem Chund: 
Responde 


In remanding a case to a Cor 
the trial of an issue which that 


Woe 
8 
a Judge was held to have | 


aty and in conformity with the 
L and 352 Act VIII. 1859. 


given in the absence of the 
h to make the deposition of a 
sion inadmissible. : 


ompetent to depute an officer 
nce on commission if the place 
mined is within his jurisdiction. 


only ground of appeal 
ve felt ourselves pressed 
first, namely, ‘‘ that the 
not justified in remand- 
eral times to the Lower 
ider the provisions laid 
3351 and 352 Act VIII 
ay observe, by the way, 
id of appeal is so vaguely 

adhere strictly to rule 
me right in disregarding 
truth is that the special 
ver of this objection, 
ertain order of remand 
dge upon a ground other 
xrovided for by Sections 
he Civil Procedure Code, 
was not justified in law. 
ered the order of remand 
aich was the 5th of July 
to us, from the terms of 
zround therein disclosed, 
th strict propriety and in 
provisions of the Sections 
‘udge in his order shows 
at the first Court had 
operly the single issue 
directed to try, namely, 
o the validity of the pot- 
tup by the plaintiff. If 
rom the order of remand 
seems to us that he was 
ing that the first Court 
ied it, That Court had 
1estion as on default of 
eas, as the Judge very 
the plaintiff had not been 
wult under the circum- 
% We, therefore, think 
xon how on special appeal 
3 order of remand which 
namely, of the th July 
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of Khetturmonee inadmissible as evidence 


in the trial of the matter in issue in this 


suit. It was attempted to be shown that 
the eVidencé was taken by some one not 
duly authorised to do so: but the pleader 
for the special appellant was unable to make 
out in truth by whom the evidence actually 
was taken. We wish to say that as far as 
we can see, the deposition was perfectly 
good on the face of it. The return seems 
to have been made by an officer of the 
Deputy Collector’s Court, and the place 
where the lady was examined was within 
the jurisdiction of the Deputy Collector 
within the meaning of Section 15 Act VIII 
of 1859, so that the Deputy Collector 
could have deputed an officer of his Court 
to have taken the evidence, and the special 
appellant does not suggest that the officer 
who actually took the evidence was not so 


deputed. 
# ¥ * * J * my 
X # # * z $f # 
The 8th August 1868. 
Present: 

The Hon’ble J. B. Phear, and F. A. Glover, 
Judges. 
Documents — Necessity for proof— 
Onus probandi — Pleader’s oral 

statement. 


Case No. 1289 of 1868. 


Special Appeal from a decision passed by 
the Second Principal Sudder Ameen of 
the 24 Pergunnahs, dated the 17th Feb- 

` ruary 1868, reversing a decision passed 
by the Moonsiff of that District, dated 
the 27th May 1867. 


Fazil Sirdar (one of the Defendauts) 
Appellant, 


vETSUS 


Chenum Biswas and others (Plaintiffs) 
Respondents, « 


4 Baboo Dwarka Nath Sein for Appellant 


»unds of appeal, we think, 
d. It is not enough to 
n of the witness taken on 
issible, that the evidence 
ven in the absence of the 
re is nothing else in-this 
‘ed to make the deposition 


Baboo Nil Madhub Sein fer Respondent. 


The fact of a pottah being more than $0*years oid 
was held not to do away» with the necessity of proof 
before it could be used as evidence. | ’ 


Where a plaintiff in a suit files documents relating 
to lands which are not identified with the land ių dis- 
ute, the mere fact of his filing them does not throw 
the onus on the defendant, 


+ 
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On the reason of the absence of certain documents 
being challenged, an oral statement of a pleader be- 
fore a Court of Justice is not sufficient in law to satisfy 
the Judge, acting as a Judge of fact, that the documents 
themselves were beyond the power of the parties who 
wished to use them as evidence. 


Phear, J—Tue Court of first instance 
dismissed the plaintiff's suit in a judgment 
which is on the face of it justified by very 
good reasons, The Lower Appellate Court 
has reversed the decree of the first Court on 
several grounds, none of which appear to us 
capable of being supported by the evidence 
on the record. In the first place the Princi- 
pal Sudder Ameen considers that the pottah 
of the plaintiff's is proved, or rather that it 
is unnecessary that it should be proved be- 
cause it is more than 30 years old. We need 
hardly remark in this Court that the fact of 
a document being very old, does not do 
away with the necessity of proof before it 
can be used as evidence. It only alters the 
character of the proof which is available, 
In this instance it does not appear that any 
one pledged his oath to the pottah, or de- 
posed in any way to its recent custody. 
Moreover it has been pointed out to us by 
the pleader for the special appellant that 
this pottah does not specify the land to which 
it applied ; that at any rate, there is nothing 
on the record to show that it covers the 
lands which are the subject of suit. 


Secondly, the decision of the District 
Court dated the 27th of September 1864, 
which in the opinion of the Principal Sud- 
der Ameen proves that the plaintiffs were 
tenants holding lands under the zemindar, 
is obviously not evidence between the par- 
ties at all. And if it were so, it would be 
perfectly useless in this case, from the fact 
that the lands of which the plaintiffs were 
thereby declared to be tenants, are not in 
any way identified with the lands which are 
now in litigation, 


Thirdly, the written statement filed before 
the Deputy Collector, although it might be 
used as a statement made by the defendants 
on an,occasion antecedent to this trial, (sup- 
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concerned, because he considers that these 
documents have the effect of throwing the 
onus from the plaintiff's shoulders to the 
defendant's. This is clearly an entire mis- 
take. It is incumbent upon the plaintiff to 
prove his title, and if his documents or 
other evidence do not point to the lands in 
question, it is so much the worse for 
him. He fails to establish that which he 
comes into Court to make out. The 
Principal Sudder Ameen remarks that the 
Moonsiff is wrong in holding that the 
plaintiffs have not accounted for the non- 
production of the rent receipts and the 
kubooleut which they have said that they 
received from the defendants; for, he goes 
on to say, these documents were filed in 
certain rent suits before the Deputy Collect- 
or and had been petitioned for by the 
plaintiffs, but the records of these cases 
have not been sent up. We observe that 
the Court of first instance states not only 
that the absence of these documents was 
not accounted for, but further that the 
plaintiff's pleader was unable to say what 
had become of them. The Principal Sudder 
Ameen could have had no other materials 
before him to account for the absence of 
these documents than were sent up with the 
record by the Court of first instance, and 
he was in, error if he supposed that an oral 
statement of the pleader before him was 
sufficient in law to satisfy him, acting as a 
Judge of fact in a Court of Justice on the 
reason for the absence of these documents 
being challenged, that the documents them- 
selves were beyond the power of the parties 
who wished to use them as evidence. Be- 
fore he could properly come to that conclu- 
sion, he was bound to have evidence before 
him as in the case of the determination of 
any other disputed fact. 


It seems to us that the decision of the 
Lower Appellate Court cannot be supported 
in any respect by the evidence to which the 
Principal Sudder Ameen alludes, and as we 
are satisfied from the consideration of the 
record which the arguments of Counsel have 


posing it to be relevant to the matter in. enabled us to have, that there is no other 
suit), according to the showing of the Prin- | evidence which would justify the Lower 


cipal Sudder Ameen himself, is not in any, 


way connected with the lands in respect of | 
which the plaintiff asks to have his title. 
confirmed The Principal Sudder Ameen! Appellate Court for a re-trial. 


Appellate Court in reversing the decision 
of the first Court, we think that it is use- 
less to remand the case to the Lower 
Under these 


appears to think this swant of identification | circumstances we reverse the decision of 


of the land in respect ‘of which the present 


the Lower Appellate Court, and confirm 


enquiry is made with the lands to which’ that of the Moonsiffi The defendant must 
these different items of evidence refer, is | have his costs in this Court and in the 
quite unimportant so far as the plaintiff is Lower Appellate Court. 


4 an, 
eer cee 
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The 8th August 1868. 


Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges, 


Title — Possession — Limitation — 
Copies of English judgments — 
-` Translations of decrees. 


Case No. 2605 of 1868, 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 10th 
July 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 16th February 1866. 


Kedar Nath Mahatah (Defendant) 
Appellant, 


VETSUS 
Kadumbinee Debea (Plaintif) Respondent. 


Baboo Kishen Succa Mookerjee for 
Appellant, i 


Baboos Rajendro Nath Bose and Nilmonee 
Sein for Respondent, 


Ina suit for immoveable property under a Kubala | 


more thah 12 years old, where defendant pleads that 
plaintiff was only a benameedar and was never in 
possession, plaintiff must prove not only title, but also 
possession withiu 12 years of the filing of the suit. 


Copies, and not translations, must be tendered where . 
arties wish to put in evidence judgments delivered in ; 


Snglish ; but there is no law which declares that Ben- 
galee copies of formal decrees of a Zillah Court are in- 
admissible, 


Macpherson, J. 
that the Judge has not fully or properly 
carried out the order of remand. 


The plaintiff sues for possession, and rests 
her title on akudala dated the 2nd Joistee 


1260, by which the property in dispute was ; 


sold to her. The defendant Rassmony (and 
the present. appellant who claims through 
her), while admitting the factum of the 
kubala, pleads that the purchase was really 
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In the order of remand, this Court declar- 
ed (among other things) that careful inquiry 
into the factsas to possession was most im- 
portant. 


In special appeal, it is contended that the 
re-trial in the Court below is defective, in- 
asmuch as the Court did not imquire or 
decide whether the plaintiff ever at any time 
reaily had possession, and inasmuch as the 
Court improperly rejected certain most im- 
portant evidence adduced by the defendants 
in order to prove that they were in posses- 
sion. 

We are of opinion that both these objec- 
tions are well founded. The Judge does not 
decide whether the plaintiff ever hns had 
possession at all. The defendants having 
from the first pleaded that the plaintiff never 
had actual possession, they were entitled to 
a distinct decision upon this point: for tho 
kubala under which the plaintiff claims 
bears date more than 12 years prior to the 
institution of this suit, and she cannot get a 
decree unless she proves not only her title, 
but also that she has been in possession within 
12 years of the filing of her plaint. 

The evidence, the rejection of which is 
complained of by the appellant, is a Bengalee 
copy of a decree of tha Judge of Moorsheda- 
bad, which the Judge has rejected because 
if is in Bengalee. The rejection of this do- 


|cument for such a reason is quite wrong. 


When judgments have been originally deli- 
vered in English, copies of these English 
judgments, and not translations of them into 
Bengalee, must be tendered if parties wish 
to put the judgment in evidence. But there 
is no law which declares that Bengalee copies 
of formal decrees of a Zillah Court are inad- 
missible. The Judge will admit the decree 
which was rejected by him on the former 
occasion, and will re-consider and pass a 
fresh judgement upon the whole evidence 
bearing upon the issue as to the defendants’ 


SSW oe thik-tlin€ it soloai possession, finding as a matter of fact whe- 


ther the defendants have or have not ever 
at any time had possession. 


If the Judge shall be of opinion that the 


| plaintiff proves her possession, the Judge 


will state distinctly during what time the 
possession lasted and what was the precise 
nature of the possession. 


The case is remanded to be re-fyied with 
reference to the above remarks, and is to be 


her’s, though made by her in the name of; taken up at once and Uecided with as litle 


the plaintiff who was a mere benameedar ; ; delay as possible. 


she also pleads that the plaintiff never was 
in possession. 


` 


The costs of this appeal will follow -the 


result of the re-trial, 


940 
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The 8th August 1868. chaser, after obtaining an order permitting 
Pront: him to execute, allowed the case to be struck 
; off in February 1864 and took no further 
EE ae and E. Jackson, | steps until the 27th of July 1866. The 


Proceeding to keep alive a decree— 
Dispute between purchaser and 
third. party—Section 20 Act XIV, 
1359. 

Case No. 229 of 1868. 


Special Appeal from a decision passed by 
the Officiating Judge of Alymensing, dated 
the 18th March 1868, affirming a decision 
passed by the Sudder Ameen of that 
District, dated the 23rd February 1867. 


Narain Acharjee Chowdhry (Judgment- 
debtor) Appellant, 


VErsUs 


Mohamaya Debian Chowdhrain (Decree- 
holder) Respondent. 


Buboo Nuleet Chunder Sein for Appellant. 


Baboo Onocool Chunder 
Respondent. 


A dispute between the purchascr of a decree and a 
third party, and the proceedings connected therewith, 
cannot be taken to be proceedings within the purview of 
Section 20 Act XIV. 1859. f 

Kemp, J.—Tuts is an appeal on the part 
of: a judgment-debtor, who contends that no 
proceeding to enforce the decree or to keep 
thesame in force within three years next 

*preceding the application for execution has 
been taken out by the decree-holder and that 
therefore the decree cannot be executed. ‘The 
Judge says that he would deduct the time 
during which certain proceedings lasted or 
from June 1863 to February 1864, and that 
making this deduction the application was not 
beyond time. It is clear that no deduction of 
any kind can be made except under the 
provisions of Section 14 of Act XIVof 1859, 
and it is also clear that that Section does 
not apply in any way to the circumstances 
of the present case. It appears thatin June 
1868 the original decree was purchased by 
the respondent, and on her going to take out 
execution a third party contested her right 
to go so on the allegation that he had obtain- 
ed a decree of the Privy Council against 
the assets of the original decrec-holder. 
The Sudder Ameen, instead of passing orders 
under Section 208 of Act VIII of 1859, the 
only Section respecting the transfer by 
nssignmént of a decree or assets, and which 
vests him with the discretion to admit the 
aécree-holder*to take out execution or not, 
allowed the case to remain on his file from 
June 18638 till February 1864. The pur- 


Movkerjee for 


Rulings. 


dispute between the purchaser of a decree 
and a third part, and the proceedings con- 
nected therewith cannot be taken to be 
proceedings taken to enforce the decree 
within the purview of Section 20 of Act 
XIV of 1859. We therefore hold that the 
right to execute the decree is barred by 
lapse of time, We reverse the decision of 
the Judge, and decree this appeal with costs 
of all the Courts, 





The 8th August 1868. 
Present: 


The Hov’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon'ble Dwarka- 
nath Mitter, Judge. 


Jurisdiction—Suit against a wife. 


Reference to the Migh Court by the Ex- 
officio Judge of the Smgll Cause Court 
at Darjeeling, dated the 11th July 1868. 


Bowman, Plaintiff. 
versus 
‘Mrs. Shawe, Defendant. - 


A suit against a woman living under the protection 
of her husband is not cognizable in a Small Cause Court 
if, at the time of the commencement of the suit, the 
husband does not dwell, nor personally or through a 
servant or agent carry+on business, or work for gain, 
within the local limits of the jarisdiction of the Court. 

Case.—PLAINTIFF sued defendant for 


the costs of board and lodging. 


Defendant pleaded, and plaintiff admitted, 
that she was living under the protection of 
her husband, who at the commencement of 
the suit did not dwell, nor personally, or 
through a servant or agent, carry on busi- 
ness or work for gain within the local limits 
of the jurisdiction of this Court. 


I returned’ the plaint under Section 13 
of Act XI of 1865 and Section 33 of Act 
VIII of 1859 to the plaiutiff, with orders 
to present the same in the proper Court, 


I have made my order subject to this 
reference. 


The point on which I wish to make a re- 
ference is :—Is the suit against the husband 
of defendant cognizable by this Court? If 
if is, the plaint could be amended by making 
the defendant’s husband a party to the suit, 
which could then proceed. 


oaa 


i 
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I am of opinion that the suit is not cog- 
nizable by this Court, and my reason for 
thinking so is, that, even with the plaint 
amended, Mrs. Shawe cannot be considered 
as one of two defendants living within the 
limits of separate jurisdictions, 


The suit with the plaint amended would be 
really against the defendant’s husband alone, 
and must, I believe, be instituted before the 
Court within the limits of whose jurisdiction 
he is living. 

Judgment of the High Court :—~ 


Peacock, O. J.—We are of opinion that 
the Judge of the Small Cause Court is 
correct. 





The 10th August 1868, 
Present: 


The Hon’ble F. B. Kemp aud E. Jackson, 
Judges. 


“Deed of sale—Conveyance of rights 


and interests. 
Case No. 753 of 1868. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
22nd January 1868, affirming a decision 
of the Moonsiff of Kolutpore, dated 
the 16th July 1867. 


Netye Roy (Plaintiff) Appellant, 
VETSUS 


Odeet Roy and others (Defendants) 
Respondents. 


Baboo Romesh Chunder Mitter for 
Appellant. 


Baboo Ashootosh Chatterjee for 
Respondents. 


Where property belonging to three brothers, one of 
whom was a minor, was sold for an ancestral debt on 
which execution proceedings had been taken, the rights 
and interests of the two elder brothers alone being 
advertised for sale, and the deed of sale making no 
mention of the minor's rights and imterests,~HELD 
the’ the minor’s rights and interests were not conveyed 
to the purchaser. 


Jackson, J.—Tue facts of this case are as 


follows :—The plaintiffin the year 1274 sued: 


to recover 5 beegahs odd cottahs of land from 
the defendant, the said land having been 
sold to the defendant by the plaintiff’s two 
brothers in the ‘year 1263, and having been 
then taken possession of by the defendant. 
The plaintiff gives no explanation in his 
plaint as to how his rights and interests were 
transferred by his brothers to the defendant 
without his consent ; nor does he explain why 
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for so many years he has remained silent. 
On the other hand, the defendant’s statement 
is that the plaintiff was then a minor, and 
that the brothers acting as his guardians 
sold not only their rights and interests in 
the ancestral property, but their minor 
brother’s rights and interests also. The 
Appellate Court has found that the plain- 
tiff was a minor, and that as his guard- 
ians the plaintiff's brothers had sold these 
lands to the defendant for an ancestral dobt, 
in which exegution proceedings had been 
taken ; and that that sale therefore, in pre- 
serving the property, was a benefit to the 
minor. 

On special appeal the legal point is 
taken that as in the deed of sale it is no- 
where stated that the plaintiff’s rights and 
interests were conveyed to the defendant, 
his interests did not pass; that the defendant 
has no right or title to them; and that the 
plaintiff is entitled to recover, 

I think that, looking at the defendant’s 
account of the transaction, and admitting all 
the facts stated by him to be correct, the 
defendant was bound to see that the rights 
and interests of the alleged minor were con- 
veyed to them. If he neglected to have 
his deed of sale properly drawn up as 
conveying the rights and interests of all 
parties in the land, he has only himself 
to blame. If the rights and interests of * 
this minor, which defendant says were con- 
veyed to him, are not set down in the deed 
as so conveyed, it follows that they are not 
conveyed, and therefore on the defendant’s 
own showing the plaintiff will be entitled 
to recover. Looking also to the plaintiff's 
ease and to the plaintiff's statement of facts, 
I think also that he is entitled to recover. 
Although the plaintiff does not explain in 
his plaint how it happened that his brothers 
sold the whole of this land while the plaint- 
iff hada sharein it, his witnesses to ex- 
plain it and depose that they wished to sell, 
and that he objected to it; that he was then 
quite a young boy of 16 or 17, and notwith- 
standing his objections his brothers sold, 
and the defendant got possession. The 
witnesses also give a reason for his objec- 
ting to the sale, namely, the inadequacy of 
price. Taking this to be the plaintiff’s ex- 
planation as to how the property came to 
be sold by his brothers, there is fo doubt 
that even upon that statement the plaintiff 
is entitled to recover. hetieer I take the 
account of the plaintiff or the account of the 
defendant, I think that the plaintiff is én- 
titled to recover this property. 
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I would therefore reverse the decision of 
the Lower Court and decree the property to 
the plaintif; and as it appears that there is 
also a claim for division of the property, 
the Lower Court on execution of the decree 
will make that division and give the plaint- 
iff the one-third share to which he is enti- 
iled. ° 


- judgment, to which I wish to adda few re- 
marks. The Judge has laid great stress on 
the benefit to the plaintiff. For my part I cau 
see no benefit which accrued to the plaintiff 
by the sale. 


In the execution of the decree which the 
defendants held, only the rights and interests 
of the two elder brothers were advertised 
for sale; and even ifa sale had taken place, 
the younger brother’s share would not have 
passed by that sale. In the deed of sale which 
is sigued by two of the brothers, these words 
occur :—“ We are willing to sell.” This 
corroborates the statement of the plaintiff's 
witnesses that the plaintiff objected to the 
sale, and therefore the defendants purchased 
with their eyes open. 





The 10th August 1868, 
Present: 

“Phe Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
Stamps—Procedure—Appellate 
Court. 


Case No. 1887 of 1868 under Act X of 
` 1859. 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated 
the 3rd April 1868, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 17th August 1867. 


Bulo Ram Sircar and others (Plaintiffs) 
Appellants, 
VETSUS 
Ram Narain Banerjee (Defendant) and an- 
othet (Objector) Respondents. 
Baboo Romesh Chunder Militer 
for Appellant. 


Where, an appeal on paper insufficiently stamped is 
admitted arfd heard, the Court is bound to deal with it 
on its merits, and cannot Jimit its relief to so much of 
the, subject in suit as “seems to be covered by the 
améunt in respect ôf which the stamp was given, 


Phear, J.—WEe think that no grounds of 
appeal are made out against the judgment 


| less amount, and that he had paid it. 


of the Lower Court. The question before 
that Court was avery simple one, namely, 
whether or not the defendant was liable to 
the plaintiff, as tenant, for the amount of 
rent which the plaintiff claimed. The de- 
fendant said that he was only liable for a 
The 


, Judge has believed the testimony of the de- 
Kemp, J.—I entirely concur in this | fendant himself, which seems to have been 


very clear and distinct upon the point, and 
the other evidence which bore in his favor ; 
and every one of the objections which have 


| been taken before us against the decision of 


the Lower Appellate Court lie entirely out- 
side of this matter of belief. If the Judge 
did believe the evidence of the defendant, 
there really is an ond of the case. 


The last objection as to the insufficiency 
of the stamp might have been good as 
against the admission of the appeal at all ; 
but when the appeal was admitted and heard 
by the Court, the Court was bound to deal 
with it on its merits as they were disclosed 
by the grounds of appeal, and would not 
have been right in limiting its relief to so 
much of the subject in suit as seemed to it to 
be covered by the amount of the sum in re- 
spect of which the stamp was given. We 
think that this appeal must be dismissed, but 
without costs, as no one appears on the 
other side, 


The 10th August 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Cause of action (one alleged, another 
established). 


Cuse No. 1540 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 24th February 1868, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 9th September 
1867. l 
Mudhoosooddun Gossamee and another 


(Plaintiffs) Appellants, 
versus 


Mr, A. Hills and another (Defendants) 
Respondents. 
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Baboo Luckee Churn Bose for Appellants. 


Mr, J. S. Rochfort and Baboo Bhowanee 
Churn Dutt for Respondents. 


Where a plaintiff sues os one cause of action, and in 
support thereof gives evidence which; if it estab- 
lishes anything, establishes a different cause of action, 
the Court acts properly in dismissing the suit, 


Phear, J.—ItT seems that the plaintiff in 
this case has sued upon one cause of action, 
and in support thereof has given evidence 
which, if it establishes anything, establishes 
a totally different couse of action. The 
Lower Appellate Court on this state of things 
has dismissed the plaintiff’s suit; and we 
think the Lower Appellate Court is right. 
It has been said before us that the Lower 
Appellate Court ought to have taken the 
cause of action as it was disclosed by the 
evidence of the plaintiff in preference to that 
which was given in the plaint. We certainly 
know no grounds for supporting a doctrine 
of that kind. ‘The provisions of Act VIII. 
with regard to setting out the cause of action 
in the plaint, are very clear and precise. 
There are, no doubt, other provisions in Act 
VIII which say that the Court, in framing 
issues upon which the cause of actign alleged 
in the plaint is to finally depend, may take 
the facts from oral statements-of the parties 
different from facts which are given by the 
written statements of the parties ; but it no- 
where, so far as we know, says that the Court 
may try a different cause of action from that 
which is set out in the plaint. 


This case is certainly to our mind extreme 
in its kind. The plaintiff by his plaint sought 
to make the defendant liable as a trespasser ; 
but in his own evidence on oath, he discloses 
that there was an arrangement between him 
and the plaintiff for the occupation of this land 
at (according to his version) a fixed rent. It 
would, we think, be a monstrous perversion 
of proceedings of a Court of justice ifa 
plaintiff should be allowed to succeed under 
circumstances like those. The moment that 
he showed by hig own admission that the 
defendant was his tenant, or had occupied by 
his permission, there was au end of the accu- 
sation of trespass and claim for damages 
appendant thereto. 


We think there is no reason whatever in 
law for impeaching the decision at which the 
Lower Appellate Court has arrived. We 
dismiss the appeal with costs, 
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The 10th August 1868. 
Present : 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Joint Hindoo Family—Alteration of 
claim. 


Case No. 2626 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 23rd July 1867, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 17th March 
1866. 


Gour Beharee Ram Bhuggut (one of the 
Plaintiffs) Appellant, 


VETSUS 


SheoRuttun Koonwar and others (Defendants) 
Respondents. 


Baboo Romesh Chunder Mitter for Appellant. 


Mr. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Respondents. 
When a plaintiff who claims property on the allega- 
tion that he purchased it froma person to whom it 
exclusively belonged, fails to prove that the property 
was the separate property of his vendor, he cannot have 
a decree for the share of the property tu which his 
vendor was en titled as a member of ajoint family, 


Macpherson, J.—I THINK on the whole 
this appeal ought to be dismissed. The judg- 
ment of the Lower Appellate Court is no 
doubt somewhat superficial and unsatisfac- 
tory ; but the Court has substantially carried 
out the order of remand. 


The Principal Sudder Ameen hag found ag 
a fact that the plaintiff, who sues upon the 
ground that the house was the separate 
property of Gopee, has failed to prove it 
was so,—and that there was evidence to 
show that it was not so. 


The appellant contends that even although 
the plaintiff is not entitled to the whole 
house, he is at least entitled to that which 
represents Gopee’s share in it. But putging 
aside the fact that, according to the current 
of decisions of this Court up to the present 
time regarding alienations such as this one is 
alleged to have been, such an alienation by one 
member of a joint Hiudoo family without the 
assent of the other members,—is tof under 
the Mitackshara Law good even for the share 
of the alienor himself (thS soundness of which 
decisions are at present under the considera- 
tion of a Full Bench), I think that the plaintiff 
is not entitled to the relief ho seeks, 
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The plaintiff sued for the whole house, : 


basing his claim exclusively upon his pur- 
chase from Gopee ofthat which belonged to 
Gopee alone. This case is not one where a 
person ayowedly purchases joint family pro- 
perty from one member of the family : but 
is a casein which the plaintiff says he pur- 
chased certain property from a person to 
Whom it exclusively belonged. The suit 
being framed thus, I do not think the plaint- 
iff can now turn round and at this stage, 
failing to prove that the property was the 
separate property of Gopee, ask the Court 
to give him a decree for the share to which 
Gopee was entitled as a member of the joint 
family. 

The appeal will be dismissed with costs. 

Bayley, J.—I concur. 





The 10th July 1868. 
Present: 


The Hon’ble J. P. Norman and Dwarkanath 
Mitter, Judges. 


Remand — Fresh evidence — Section 
354 Act VIII. 1859. 


Regular Appeal from a decision passed by 
the Judge of Tirhoot, dated the 3rd 
March 1866. — 


Abdool Khyrat (one of the Defendants) 
Appellant, 


VETSUS 


Jumalooddeen Hossein (Plaintiff) and others 
(Defendants) Respondents.’ 


Mr. R. E. Twidale for Appellant. 


Baboos Chunder Madhub Ghose, Unnoda 
Pershad Banerjee, and Grish Chunder 
Ghose for Respondent. 

The object of a remand under Section 354 Act VIII. 
1859 is not that the Judge should try the issues on the 
evidence already taken, because that the Court sitting 
in regular appeal can do for itself; but that he should 
take such evidence as the parties may have to offer for 
the determination of the issues, 

Norman, J.—Tauts is a suit by the plaintiff 
Bibee Nugseebun, who claimed as purchaser 
from Juti Khabooddeen Hossein certain 
shares held by him in some landed property 
in Torowl, Monoobad, and other mouzahs. 


The “defendant, now appellant, Syud 
Abool Khyrat, defanded the suit, alleging 
that the plaintiff’s kobalah or deed of sale 
was invalid and got up in collusion with the 
defendants Juti Khabooddeen and Jumalood- 
deen ; that the defendant No. 4, Jumalood- 
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deen, was never in possession of the pro- 
perty ; and that, prior to the existence of 
the fictitious pottah to Jumaloodeen and 
the kobalah set up by the plaintiff, Juti 
Khabooddeen had sold to the defendant the 
share in the mouzahs in suit. 


On the first trial of the case, the Judge of 
Tirhoot fixed two issues only : namely, 


| whether the sale to Abdool Khyrat was a 
| genuine transaction or not ; secondly, whether 
i the property was purchased by the vendor 


Juti Khabooddeen and his five brothers, or 
by Muneerooddeen, their father. 


The case came up to this Court on appeal, 
when it was perfectly evident that a great 
number of issues material to the decision of 
the case had not been raised or tried ; and 
this Court, not feeling that it was in a posi- 
tion to know whether it had all the evidence 
before it which could have been adduced by 
the several parties if the issues had been 
properly fixed, remanded the case under 
Section 854 uf Act VIII of 1859, raising ten 
issues, which were specifically set out in our 
judgment, 


It is evident that the object of a remand 
under Section 354 is not that the Judge 
should try the issues on the evidence already 
taken, because that is a matter on which the 
Court sttting in regular appeal can do for 
itself without the assistance of the Judge. 
The Section in question empowers the Ap- 
pellate Court “if the lower Court shall 
‘have omitted to raise or try any Issues, or 
“ to determine any question of fact, which 
“ shall appear to the Appellate Court essen- 
“tial to the right determination of the suit 
“upon the merits, and the evidence upon 
“ the record is not sufficient to enable the 
“ Appellate Court to determine such issue 
“or question of fact,” to ‘‘ frame an issue 
“t or issues for trial by the lower Court,” 
“ond “refer the same to the lower Court 
“for trial. Thereupon the lower Court 
‘shall proceed to try such issue or issues, 
“and shall return to the Appellate Court 
‘its finding thereon, together with the 
“ evidence. Such finding and evidence 
“ shall become part of the record in the 
“ suit,” &c. Therefore, the very power 
that we possess is contingent upon the 
fact that the evidence upon the record 
is not sufficient to enable the Court to 
decide the case. And the lower Court 
is directed, when a case is referred to it 
under the Section above quoted, to try the 
issue and return to the Appellate Court its 
finding thereon, together with the evidence, 
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aud “ such finding and evidence shall be- 
“ come part of the record of the suit.’ 


It is perfectly clear thatin all ordinary 
cases, aud probably we might safely say in 
all cases in which this Court remands a case 
to the lower Court under Section 354, it 
ig the duty of the Court to take such evi- 
dence as the parties may have to offer for 
the determination of the issues. 


Some difficulty seems to have suggested 
itself to Mr. Elliot, the Officiating Judge of 
Tirhoot, and in a letter, dated the 7th 
August 1867, he pointed out what he felt 
to be the necessity for taking fresh evidence. 


In the letter from the Deputy Registrar, 
written under the order of Mr. Justice 
Soton-Karr and myself, the Judge was in- 
formed that he was “at liberty to take all 
“ the evidence on both sides that may be ne- 
“cessary to a full and satisfactory judg- 
“ ment.” 


On the 28rd of November 1867, a petition 
was presented by Abdool Khyrat, the now 
appellant, to the present Judge, Mr. Pearson, 
stating that he had previously filed an issum- 
nuvissee, or list of witnesses, in order to 


. prove his kobalah and his possession under 


it, and in that petition the appellant distinct- 
ly pointed out that, inasmuch as new issues 
were framed in order to prove his case on 
Some of these igsues, it was necessary for 
him to examine certain witnesses, and he 
prayed for summonses on them to attend. 


Upon that, the Judge, notwithstanding 
the reply of this Court to the question pro- 
pounded to if by Mr, Elliot, passed an order 
that “as the decree of the High Court con- 
“ tains no direction authorizing me to take 
“ fresh evidence, I reject the petition.” If 
the Judge had decided that the only evidence 
sought to be adduced was evidence which 
might have been adduced under the issues 
origiúally raised in the lower Court, it 
might possibly have been a different matter. 


The appellant has objected in the mode 
pointed out by the 854th Section to the deci- 


sion of the Judge on his petition of the 23rd! lant as a talookdar, 
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| 28rd of November may be taken, and any 


documents to be produced put in and proved. 
The respondent must be allowed to call 
any Witnesses in reply, if he thinks fit. 





The 13th August 1868. 
Present: 


The Hon’ble H, V. Bayley and F. B. Kemp, 
Judges. 


Enhancement of rent — Talookdaree 
and ryotwaree rates. 


Case No. 8256 of 1867 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Mlymensing, dated the 31st 
August 1867, affirming a decision pussed 
by the Deputy Collector of that District, 
dated the 16th March 1866. 


Muneekurnika Chowdhry (Defendant) 
Appellant, 


VETSUS 


Aunund Moyee Chowdhry (Plaintiff) 
Respondent. 


| Baboo Romesh Chunder Mitter for 
Appellant, 


Baboo Luckhee Churn Bose for 
Respondent. 


Where a notice of enhancement treats the party 
served with it as a talookdar,the Court should not 
assess ryotwaree rates upon him, 


Kemp, J—Tuoe only admissible point 
taken in special appeal is that as the plaint- 
iff, the special respondent, issued a notice 
of enhancement treating the special apel- 
the Lowe: Appellate 


November. It is quite clear that in fram- | Court is Wrong in assessing ryotwarce rates 


ing the order complained of, the Judge was 


in error, not only in misunderstanding the | 


354th Section, but in disregarding the plain 
direction contained in the letter from this 
Court after his predecessor’s reference, 


The result is that the case must be again 
remanded in order that the evidence of the 
Witnesses mentioned in the petition of the 


upon the special appellant, 


We think this contention is good, and 
the case must be remanded to thé Lower 
Appellate Court to fix the proper‘ rates ag 
paid by talookdars of the same description 
as the special appellant and holdivg land 
of the same quality and with similar advan- 
tages in the neighbourhood, 
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The 13th August 1868. 
! Present: Court. 
The Hon’blé J. B. Phear and C. Hobhouse, 
Judges. 


Mahomedan Law—Pre-emption. 
. Case No. 1032 of 1868. 


Special Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Sarun, dated the 6th February 1868, 
reversing @ decision the Sudder Ameen 
of that District, dated the 3rd May 1867. 


Mussamut Soondur Kooer (one of the 
Defendants) Appellant, 


VETSUS 


Lalla Rughoobur Dyal and another (Plaint- 
iffs) Respondents, 


Baboos Onookool Chunder Mookerjee and 
Romesh Chunder Mitter for Appellant, 


Baboo Hem Chunder Banerjee for 
Respondents. 

Under Mahomedan Law, the right of pre-emption 
does not arise until the seller’s right of property has 
been completely extinguished, 

Phear, J.—THIs is a suit brought by the 
plaintiff to enforce his alleged right of pre- 
emption. Mr. Baillie in his digest of the 
Mahomedan Law, in a statement of that law 
which has been approved of by a decision of a 
Full Bench of this Court reported in Volume 
II, Weekly Reporter, page 215, Civil Rulings, 
says that the right of pre-emption does not 

‘arise until’the seller's right of property has 
been completely extinguished. Mr. Baillie’s 
own words are :—‘* There must also be an en- 
tire cessation of all right on the part of the 
seller ;’? and indeed, that this is the founda- 
tion of the plaintiff's suit, is obvious when 
the terms of his plaint are looked at, for he 
asks to have possession of the property itself 
delivered over to him. 


Now the suit in this case was instituted 
on the 4th of January 1867, and at that time 
it seems to us that the seller had not lost all 
rights of property. Whatever might have 
been the motive for the arrangement between 
the mortgagor and mortgagee which took 
place after the expiration of the ordinary 
period of foreclosure, if seems to us from the 
facts found by both the lower Courts, that 
the mortgagor was on the 4th of January 
1867 wadoubtedly entitled to recover all 
rights of property inthe land in question, 
- upon payment gf the mortgage-money, The 
possession itself had not even passed from 
the -mortgagor’s hands at that time. That 
is a fact which was assumed in the first isaye 
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laid down between the parties by the first 


It seems to us even possible on the 
facts found by both Courts, that the right of 
the female defendant was even higher than 
that of a mortgagor. It may possibly be 
that her own story is true, and that she is 
the owner in the name of Dilsinger, the be- 
nameedar : but however, this may be, we re- 
peat that it seems to us, on the findings of the 
lower Court, to be indisputable that the 
representative of the original mortgagor 
had, on the 4th of January 1867, some rights 
of property in this land and therefore, at that 
date, the plaintiff could fot claim to have 
possession of the property delivered over 
to him by virtue of a right of pre-emption. 

How the question of costs might depend 
upon the conduct of the parties to the suit, 
is a matter which we are not now called 
upon by any of the grounds of appeal before. 
us to decide. It is enough for us to say, 
that we think that when the plaint was filed, 
the plaintiff had no cause of suit. With these 
views, it seems to us that the judgment 
of the Lower Appellate Court is wrong {and 
must be reversed, the appeal be decreed, and 
the plaintiffs suit, dismissed. The special 
appellant must have his costs in this Court 
and in the lower Appellate Court. 


The 13th August 1868. 
Present: 
The Hon’ble G. Loch and F., A. Glover, 
Judges. 


Evidence — Recital in a judgment— 
Abatement of rent—Presumption 
of uniform payment — Section ¢ 
Act E, 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Purneah, dated 
the 12th September 1867, reversing a 
decision passed by the Deputy Collector 
of that District, dated the 30th December 
1865, 


Case No. 189 of 1868. 
Mussamut Reazvonissa (Plaintiff) Appellant, 
VETSUS l 


Tookun Jha (Defendant) Respondent. 


Mr R. E. Twidale and Moonshee Mahomed 
Eusuff for Appellant, 


_ js ee 


x 


? 
} 





Q 


1868,]. ` Civil 
e 
Baboo Debendro Narain Bose for 
an Respondent. - 


And the Cross-appeal No. 190 of 1868. 


Where certain amounts of rent are recited in a judg- 
ment as proved to have been paid in certain years, 
such recital is evidence as between the parties to 
the suit, 


An abatement of rent by’order of a Civil Court in 
consequence of diluvion, does not prove alteration of 
the rate of rent, or affect a ryot’s claim to the benefit 
of the presumption arising under Section 4 Act 
Glover, Ji—Tais wasa suit for arrears 
of rent at enhanced rates after notice. The 
suit was originally decreed in favor of the 
plaintiff, but on appeal the Judge reversed 
that order, holding that the rent had been 
paid at a fixed rate for more than 20 years. 


In special appeal to this Court, the 
zemindar objected to the Judge’s decision 
as to the fixity of the rent, and the case was 
remanded (29th January 1867, Trevor and 
Glover, J. J.) “to try the point whether or 
“ not the ryot had in support of his mokur- 
“ ruree claim proved payment of rent ata 
“ uniform rate for 20 years preceding the 
“suit, and would in consequence, and in 
“the absence of contradictory evidence, be 
“ entitled to the benefit of the presumption 
“ arising under Section 4 Act X of 1859.” 


The Judge has now found it proved that 
from the year 1244 M.S. up to 1263, the 
year in which the plaintiff sued his landlord 
for abatement of rent on account of diluvion, 
one uniform rate of rent, viz., rupees 38-7, 
has always been paid by the tenant, and that 
whilst that suit was going on, the rate of 
rent was the same ; in other words, that from 
the year 1244 to the year before this. suit 
was instituted, nothing in excess of one 
uniform rate of reut had ever been-paid, 


The Judge, therefore, gave the defendant 
the benefit of the presumption under Sec- 
tion 4, and declared lis tenure not liable to 
enliancement. 


The landlord again appeals specially, urg- 
ing that there was no evidence before the 
Judge to show that the same rate of rent 
had been paid up to the date of suit, the 
Moonsiff's decision in the abatement, case not 
being receivable as evidence, and that the 
mere fact of a ryot succeeding in getting an 
abatement of his rent does away with any 
claim to- have held ata mokurruree rent, 
and that the presumption under ection 4 
does not arise. . 
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This objection appears to me- untenable. 
The decision of the Civil Court in the abate- 
ment case would not be any evidence as to 
the rate of rent due on the ryot’s holding, 
because that was not the point decided in 
that case; but if it were proved in it that 
certain amounts of rent were paid during cer- 
tain years, and those payments were recited 
in the judgment: ns proved, that would be 
evidence as between the parties to that suit 
that in certain specified years certain sunis 
were paid as rent, and the Judge has, it 
appears to me, taken it as evidence of this, 
and no more. 


But, admitting for the sake of argument 
that from 1263 M, S. the rent has not been 
paid at the old rates, but at the new rates 


after abatement, that would not in my opi- 


nion destroy the ryot’s title to avail himself 
of Section 4. 


From 1244 to 1268, it is proved that the 
ryot paid the same rent, and if that rent 
was from the year 1263 changed by order 
of a Civil Court in consequence of a portion 
of the laud having been lost by diluvion, 
can it fuirly be said that the ryot’s rent has 
been changed? The words of Section 4 
appear to me to refer tothe rate of rent 
as well as to the amount of rent; and 
where a proportionate amount of a tenant’s 
rent is remitted in consequenee of a certain 
amount of land being lost, the rent is still 
levied-at the same rate as before, and the 
ryot’s position is so far unchanged. 


It would be a monstrous injustice to take 
away a ryot’s privilege of holding at mokur- 
ruree rates because diluvion had swept 
away a part of his holding, and because he 
had got an abatement of his rent in conse- 
quence, 


So that, whether we take the Judge’s 
finding asit stands, that the same rate of 
rent has been’ paid from the year 1244 till 
the date of this suit, or the special appel- 
lani’s statement, that from the date of 
the abatement the rent has varied, the 
special respondent is, it seems to me, clearly 
entitled to the benefit of the presumption, 
and the special appellant must, on the 
facts found in this case, fail. 


I would dismiss his appeal with costs. 


The ryot also appeals specially (No. 190) 
with regard to the excegs land in his posses- 
sion. He alleges that the Judge has not 
carried out the order of remand and has 
not adjudicated the point. 


» 
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This is a mistake of fact. The remand 
order does not contain any directions to 
adjudicate as to the alleged excess. On the 
contrary, it is expressly stated therein that 
the portion of the Judge’s decree which had 
reference to, the excess land, not being 
appealed against, should stand. 


This special appeal must, therefore, be 
dismissed with costs, 


Loch, J—I concur in the judgment. It 
is very improbable that when litigation 
commenced, the ryot should have paid or 
offered to pay rent ata higher rate than in 
past years,-and indeed the finding of the 
Deputy Collector on this point at the end of 
his judgment appears to me to support the 
view taken by the Judge as to the uniform- 
ity of the rent. The judgment now passed 
by the Judge refers only to that part of the 
case which was then before him, and not to 
the excess iands, and therefore his order 
dismissing the claim must be considered 
limited to the question he had to try on 
remand, viz., the uniformity of jumma, 
The decree previously given regarding the 
excess lands must stand good, as no appeal 
was preferred concerning them. 





The 14th August 1868. 
Present: 


The Hon'ble J. B. Phear and O. Hobhouse, 
Judges. 


Froceedings to keep alive a decree— 
Section 20 Act XIV. 1859. 


Cases Nos. 197 to 199 of 1868. 


Miscellaneous Appeals from an oder passed 
by the Judge of Cuttack, dated the 26th 
February 1868, affirming an order pass- 
ed by the Principal Sudder Ameen of 
that District, dated the Tih December 
1867, ` 


Kalee Kishore Bose (one of the Decree- 
holders) Appellant, 


DETSUS 


 Prosunno Chunder Roy and others 
~ (Judgment-debtors) Respondents, 
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Baboos Romesh Chunder Mitter, Otool 


Chunder Mookerjee, and Chunder Madhub 
Ghose for Appellant, 


Baboos Ashootosh Chatterjee and Annund 
Chunder Ghossal for Respondents. 


HeLD that the decision of the Full Bench (reported 
at p, 98 of Volume VI of the Weekly Reporter,) that 
any thing of whatever kind which can be fairly deno- 
minated a proceeding taken bond fide by the judgment- 
creditor, is sufficient to satisfy the words of Section 20 
Act XIV. 1859, applies to any bond fide proceeding, 


- Whether itis successful or not. 


Resistance to legal proceedings taken by another 
person will count as a proceeding for the purposes of 
Section 20. 


Phear, J.—We think that the Judge is 
not right in holding that because the pro- 
ceedings of the present petitioner in the 
suit brought against him by Kalee Prosunno 
were unsuccessful, they were for that reason 
alone insufficient to keep the decree alive. 
No doubt in the oase which is referred to 
by him and reported in Volume VI of the 
Weekly Reporter, page 48, Miscellaneous 
Rulings, “a Division Bench of this Court 
held that the prosecution of an unnecessary 
and unsuccessful suit by the decree-holder 
was, under the circumstances of the case, 
not a sufficient proceeding to keep the 
decree alive. Buta decision of a Full 
Bench which was pronounced some two or 
three months later and it is reported in 
p. 98 of the same Volume of the Weekly Re- 
porter, Miscellaneous Rulings, very distinct- 
ly lays down that any thing of whatever 
kind which can be fairly denominated a pro- 
ceeding taken bord fide by the judgment- 
creditor, is sufficient to satisfy the words of 
Section 20 Act XIV of 1859. In our 
view, this decision of the Full Bench ap- 
plies to any bond fide proceeding whether 
it 18 Successful or not, and we are confirmed 
in this view by the decision which was passed 
by a Division Bench of this Court in the 
cuse reported in Volume VIII, Weekly 
Reporter, page 98, Civil Rulings. Of 
course, the fact that the proceeding is 
not successful, and that the order of a compe- 
tent Court has declared that it ought not to 
have been taken, if an order of that:kind has 
been made, affords strong evidence against 
the bona fides of the judgment-creditor in 
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regard to taking the proceeding. But we do 
not think that the mere non-success is in 
itself decisive upon this point. I may men- 
tion that resistance to legal proceedings 
taken by another person will count as a 
proceeding for the purposes of Section 20 
of Act XIV. 1859, just as effectually as 
proceedings actually initiated by the judg- 
ment-creditor himself. This was decided 
in the case reported in Volume VII, Weekly 
Reporter, page 54. 

Under these circumstances we think that 
the decision of the Judge must be reversed, 
and the case must be remanded to him to 
determine in the first place, whether or not the 
conduct of the judgment-creditor in resist- 
ing Kalee Prosunno’s suit instituted in 1860 
was a bond fide effort made in furtherance of 
the execution of his decree. If he should 
decide this question in the negative, he ought 
to dismiss the plaintiff’s application for execu- 
tion; but if he should decide it in the affirm- 
ative, then we think he ought to enquire 
whether the steps taken by the fudgment- 
creditor in June 1866, and which were 
terminated by the order of the Principal 
Sudder Ameen of 12th June of the same 
year, were bona fide proceedings, viz., bond 
Jide taken with the view to obtain immedi- 
ate execution of his decree; and in judging 
of this point, we think that he ought to pay 
due consideration to the terms of the order 
of the Principal Sudder Ameen, as being 
the order of a competent Court, which was 
passed on the 12th June 1866. If he 
should think that these proceedings or any 
portion of them, as far as concerns the judg- 
ment-creditor, were bond jide taken with 
the view of obtaining execution of his 
decree, then he should grant the present 
application, as it will have been made with- 
in three years from the 12th of June, the 
time when that application was dismissed. 
But if he should think that these proceed- 


-ings were not made in good faith with the 


purpose of obtaining execution of the decree, 
then again he ought to dismiss the present 
application of the plaintiff. Costs will abide 
the event. 





The 14th August 1868. 
Present: 


The Hon’ble G. Loch and F. A, Glover, 
Judges. 


Limitation — Suit — Settlement pro- 
ceedings. 


Cases Nos. 679 and 680 of 1868, 


Special Appeals from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 23rd December 1867, 
affirming a decision passed by the Moon- 
sig a Soorujgurrah, dated the lst April 


Moula Buksh Khan and others (Defendants) 
Appellants, 


VETSUS 


Koshoram Pandey and another (Plaintiffs) 
Respondents. 


Baboo Lukhee Churn Bose for Appellants. 


Baboo Debendro Narain Bose for â 
Respondents. 


Parties claimi i i 
their consent held by ea Ra A 
are bound to appear and press their title within the 
period prescribed by law: the mere fact that by some 
proceedings of the settlement officers they obtained a 
settlement of the estate cannot give them a right which 
they have lost by limitation. 

Loch, J.—Tuet: facts found by the Lower 
Court on the evidence are that the plaintiff 
purchased this property from Moula Buksh 
Allahee Buksh, and Bheekoo, on the 24th of 
January 1843, and that he retained posses- 
sion till he was dispossessed by a settlement 
proceeding bearing date the 26th of July 
1866; that having held possession for up- 
wards of 20 years, he is entitled to recover 
possession notwithstanding the proceeding 
of the Collector; and that the defendants, 
other than the descendants of the vendor, as 
their claim is barred by limitation, cannot 
resist the plaintiff's right of re-entry. 

On this finding, we think that the theirs of 
Allahee Buksh and the heirs of Bheekoo can 
have no standing in “Courte We find also 
that the claim of Mussummat Tekroo was 
dismissed. in a separate suit, and we Haye 
only to deal with the cases of Moula Buksh, 
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Khetoo Khan, and Santi Khan, the sons of 
Khoda Buksh, one of the sons of Murdun 
Khan, from whom it is said that the proper- 
ty is derived. It is stated by Moula Buksh 
that at the time the sale was made, he was a 
minor ; and that Allahee Buksh had no power 
as his guardian to sell his share of the pro- 
perty ; but we find that he stood by for 23 
years and made no objection to plaintiffs 
possession under that purchase. We, there- 
fore, think that he cannot resist the plaintiff’ s 
claim. Khettoo and Santi Khan, the other 
sous of Khoda Buksh, were, it is true, no 
parties to the sale, but they never objected 
for 23 years to plaintiff's possession, and had 
they any real title, they were bound to ap- 
pear and press their title within the period 
prescribed by law. The mere fact that by 
some proceedings of the settlement officers 
they obtained a settlement of the mehal, 
cannot give them a right which they have 
lost by limitation. We think, therefore, 
that the order of the Lower Court must be 
confirmed and the special appeals dismissed 
with costs, 





The 14th August 1868. 
Present: 


The Hon'ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Fraudulent alteration in a deed. 
Case No. 3411 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 21st September 1867, modify- 
iny a decision passed by the Moonsiff of 
Manickhgunge, dated the 20th July 1863. 


Kalee Coomar Roy (Plaintiff) Appellant, 
VETSUS l 


Gunga Narain Dutt Roy and others 
(Defendants) Respondents, 


Baboo Annund Chunder Ghossal for 
Appellant. 


Baboo Bhugobutty Churn Ghose for 
° Respondents, 

An alteration made in a deed without the consent of 
the parties who originally executed the deed, and with 
the fraudulent view of benefiting him who propounds it, 
vitiates the deed wholly. The materiality or other- 
wise of {he atleration does not affect this rule of law, 

Bayley, J.—INn this case, the plaintiff sued 
under a deed œf conditional sale for posses- 
sion of one anna share in Mouzahs “ Gopal- 
pore’ and “ Poorba Shalka,” alleging that 


they had been mortgaged to the plaintifs effect of Raj Narain’s mortgage on Gunga . 


mother by Hurry Narian Dutt. and Raj 
Narian Roy. 


The defendants Juggudessurree, Gunga 
Narain Dutt, and Mohendra Narain Dutt 
pleaded payment of the sum due under that 
conditional deed of sale, but alleged that 
the mortgage’ was for one anna ahare of 
“ Gopalpore”’ and “ Bistoopore.” 


Gunga Narain further pleaded that Raj 
Narain had no power tə mortgage his 
(Gunga Narain’s) and Mohendro Narnain’s 
share. ? 

The case was at first decided on the 
point of Jimitation. On special appeal the 
case was remanded to the Lower Appellate 
Court to be tried on its merits. Having 
been so tried again the case came here in 
special appeal and again it was remanded 
with this specific order—‘ the simple issue 
“is whether the deed propounded by plaint- 
‘iff is a genuine one or not, and if it be, 
“ whether the nature of the transaction as 
“ between the parties in suit was a sale or 
“a mortgage. The Judge will give the 
& parties opportunity for filing any evidence 
“they may wish to put in, and having 
“attentively considered their counter-alle- 
“ gations and the proofs by which they are 
‘supported,’ pass whatever orders seem 
“ just and proper.” 

Upon this remand the Lower Appellate 
Court has beld that, although a deed of 
mortgage has been executed, yet the word 
“ Bistoopore’ has been fraudulently erased 
and “ Poorba Shalka” interpelated in the 
deed. The Court then finds that a second 
deed of 13th Magh 1247, put in by the 
plaintiff to support his case, was false. 
The Lower Appellate Court next proceeds 
toremark that Rajendro Narain had two 
brothers, Gunga Narain and Mohendro 
Narian, and he (Rajendro) had no authority 
to mortgage their shares. The Court 
adds that Mohendro Narain was proved to 
have pre-deceased Gunga Narain, and that 
Mohendro WNarain’s share was obtained 
by Gunga Narain. The Lower Appellate 
Court, therefore, gives the plaintiff possession 
of a half anna share of Hur Narain Roy in 
Gopaulpore only, and 8 guudas 1 couree 
l krant share of Raj Narain in that same 
property, deducting 6 gundas 3 courees 
2 krants as the share of Gunga Narain and 
Mohendro Narain Roy. 

From this decision the plaintiff appeals 
specially, and urges, first, that as no issue 
was raised in the first Court as to the legal 
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Narain and Mohendro Narain, in respect to 
how far it bound these last, and the remand 
order of this Court restricted the Lower 
Court’s action to finding the real nature of 
the transaction, ¿. e., whether it was a sale or 
not, the Lower Appellate Court erred in law 
in going beyond the point to which it was 
directly limited ; and, secondly, that Gunga 
Narain aud Mohendro Narain, by their con- 
duct, that is to say, having pleaded payment 
under the admitted conditional sale, could not 
now raise the question of Raj Narain having 
exceeded his authority in mortgaging the 
property. 

Gunga Narain is a respondent in this 
Court. He takes an objection under 
Section 348 Act VIII of 1859, that where- 
ns the deed upon which the plaintiff bases 
his action has been found to have been 
fraudulently tampered with for the benefit of 
the plaintiff, by the substitution of-a more 
valuable property for a less valuable property, 
no such deed can be allowed to support the 
plaintiffs claim. 


Tam of opinion that, although it might 
perhaps be contended that the Lower Ap- 
pellate Court did go beyond the order of 
remand in trying how far Raj Narain had 
authority to mortgage the shares of Gunga 
Narain and Mohendro Narain, inasmuch as 
that plea throughout the whole’ litigation 
only appeared in the original written state- 
ment of Gunga Narain, and was never 
re-produced or urged at any other stage, still 
under the facts of this case, it is needless to 
go into this matter, because the objection 
taken by the respondent under Section 348 


is, I think, fatal to the plaintiff’s case. 


It has been strongly pressed on the other 
side that, as the decree of the Lower Appel- 
late Court was only for Raj Narain’s share, 
and Raj Narain’s daughter admitted the 
plaintiff's claim, itis not in the power of 
Gunga Narain to raise the objection under 
Section 348. But without going further than 
the actual words of the Section, I think 
that the respondent Gunga Narain is enti- 
tled to raise the objection. 


The words of Section 348 are few and 
short, and include Gunga Narain’s position 


as respondent. The words are,—* Upon ihe- 


“ hearing of the appeal the respondent may 
“take any objection to the decision of the 
“ Lower Court which he might have taken 
“if he had preferred a separate appeal from 
‘* such decision.” 


Although Gunga Narain was dismissed 
from the suit, and in that sense had no 
decision against him, yet the sole plea takon 
by the special appellant here, viz., that the 
share of Gunga Narain was also liable to be 
decreed, would, ifsuccessful, have converted 
the decree intoa decree against Gunga 
Narain : and I do not think he can be barred 
(when he is made a respondént, and the object 
of this special appeal is to obtain a decree 
actually against him) from taking the ob- 
jection. 


Then as to the objection itself. It is 
clearly found as a fact ( which we must ac- 
cept in special appeal) that the word “ Bis- 
foopore’’ was erased and ‘‘ Poorbo Shalha” 
interpolated in plaintiff's deed with a frau- 
dulent desire to benefit the plaintiff. 


[think the authority cited from Section 
1207 of Taylor on Evidence and the general 
rules of evidence clearly lay down that so 
long as an alteration is made without the 
consent of the parties, and with a fraudulent 
view of benefiting him who propounds the 
deed, such a deed is not any evidence to sup- 
port the claim of the party who propounds 
it, and the materiality or otherwise of the 
alteration does not affect this broad rule 


of law. 


‘In this view I would dismiss this special 
appeal with costs. 


Macpherson, J.—I desire to add that as 
the main question raised by this appeal is 
whether the deed which was exccuted by 
Raj Narain is binding on Gunga Narain or 
not, and whether there ought not to be a 
decree against him for his share of thé pro- 
perty,-the subject of the suit, if is perfectly 
competent to Gunga Narain now to argue 
that the deed is entirely vitiated, and is not 
binding in any event upon him, +b reason 
of the fraudulent altegation whichis found 
by the Lower Appellate Court to have been 


| made in the deed subsequent to its execu- 
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tion. I think that the alteration vitiates 
the deed, and that this appeal ought to be 
dismissed with costs, 


Tho 14th August 1868. 
Present: 


The Hou’ble F. B. Kemp and E. Jackson, 
Judges. 


Registration—Bond pledging land— 
Section 13 Act XVI. 1864. 


Case No. 880 of 1868. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 20th December’ 1868, reversing a 
decision passed by the Sudder Ameen 
of that District, dated the 28th June 1866. 


Gopal Pershad (Plaintiff) Appellant, 
versus 


Mussamut Nuzzeranee and others 
(Defendants) Respondents. 


Baboo Bama Churn Banerjee for Appellant 
Baboo Kalee Kishen Sein for Respondents. 


The registration of a bond for the re-payment of 
money in which land is pledged as collateral security, 
ig not compulsory under Section 18 Act XVI. 1864. 


Jackson, J.—Tue Lower Appellate Court 
has dismissed the plaintiff’s suit, which was 
eto recover 2 certain suin of money due upon 
a bond, on the ground that this bond ought 
to have been registered, and thatit was not 
registered. The bond appears to have 
stated not only that the money would be 
re-paid, but also that certain lands should be 
held to be pledged for the re-payment.of the 
loan in case it was not paid. ‘The question 
at issue is whether a bond of this descrip- 
tion, under Section 13 of Act XVI of 1864, 
must be registered or not. There is a 
precedent published at page 111, Weekly 
Reporter, Volume 1X, where it was held 
that the registration of such a bond was 
not compulsory. It uppears to us also that 
this document does not directly create 
decrge, transfer, or extinguish any right or 
title in immoveable property. The land is 
mentioned in the bond as collateral se- 
curity. But the bond goes no further, 
Tt follows that the registration of the 
bond was not compulsory. Holding this 
opinions ‘we think that the Judge should 
have proceeded to try, the .questions raised 
by ‘the plaintiff. on the merits. We there- 
fore remand this case to the Lower Appel- 
late Court for trial on the merits and a fresh 
decision. , 
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The 14th August 1868. 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Damages—Procedure of Appellate 
Court. 


Case 1480 of 1868. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 30th De- 
cember 1868, reversing a decision passed 
by the Sudder Ameen of that District, 
dated the 10th June 1867: 


Kheedao Roy and others (Defendants) 
Appellants, 


VETSUS 
Hurro Pershad Sing (Plaintiff) 
Respondent. 


Baboo Debendro Narain Bose for 
Appellants. 


Baboo Kishen Succa Mookerjee for 
Respondent. 

In a suit to recover the value of crops alleged to 
have been pinara by defendants, where on the in- 
tervention of a third party, the Court of first instance 
disrhissed the suit; HELD, that the Judge in appeal, who 
believed the plaintiff's witnesses and decreed the full 
amount claimed, was bound to have ascertained upon 
evidence whether the crop and damages had really been 
as extensive as alleged, even if no evidence had been 
recorded on this issue by the first Court. 

Kemp, J.—We think that this case must be 
remanded to the Judge for a decision. The 
suit was for the value of crops which, it is 
alleged, had been plundered by the defend- 
ants Nos. 1 and 2. A third defendant inter- 
vened and was made a defendant. He 
alleged that the crops belonged to him. 
The first Court finding that the crops be- 
longed to the intervening defendant dismissed 
the suit. The Judge, on appeal, was of opi- 
nion that the intervening defendant has not 
proved that the lands belonged to him, and 
therefore he believed the plaintiff’s witness- 
es, and looking to the record of a criminal 
ease of plunder in which the defendants 
Nos. 1 and 2 had been punished, he held 
that to be conclusive evidence that the de- 
fendanis had plundered the crops, aud he de- 
creed against them the full amount which the 
plaintif had claimed. This, as usual in such 
cases, appears to have been an excessive 
amouut, and the defendants had specially 
plended that it was an excessive amount. 
The Judge, therefore, was bound, before he 
decreed that amount, to have ascertained 
upon evidence whether the alleged extent 
of damages had really been incurred, and 
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the crop, which itis said was plundered had 
been as extensive as the plaintiff stated. 
Even if it is the case that upon this issue no 
evidence was recorded by the first Court, 
because that Court decided upon a prelimi- 
nary point, still the Appellate Court was 
bound to allow evidence on this issue to be 
given before passing its decision. 


As the case must be remanded to try 
this point, we think that the Judge should 
also at the same time re-consider his de- 
cision as to whether-the plaintiff had proved 
his title in the land. -The question, as we 
understand it, was whether the plaintiff 
held these lands, or whether the defendant 
Seeta held the land. There appears to have 
been a butwarrah of the village, and the 
plaintiff sent for the butwarrah papers to 
prove his case, The judgment, however, 
does not state that the butwarrah papers 
show that he held any land in the village. 
On the other hand, the butwarrah papers ap- 
pear to have proved the defendant's state- 
ment, that one Ramoo held the lands at the 
time of the butwarrah, ‘after whom the de- 
fendant Seeta stated that he had succeeded. 
As far then.as these papers proceeded, they 
seem to support the defendant’s statement and 
not the plaintiff’s. But because the witness- 
es stated that Ramoo held these lands only 
until the butwarrah was completed, and 
the defendant Seeta showed a receipt pre- 
vious to the completion of the butwarrah, 
the Judge is of opinion that Seeta’s claim 
is altogether false. We think that even if 
a witness made a mistake on this point, 
warrants the conclusion at 
which the Judge has arrived. It is, in fact, 
for the plaintiff first to prove his case. 
Does his own evidence, namely, the butwar- 
rah papers, prove that he ever held these 
lands? The Judge has given no opinion 
upon this point, and we think that he ought 
todoso. It is for the plaintiff to prove 
his case quite independent of the fact whe- 
ther the defendant’s title is good or bad. 


It seems tous also that the Judge has 
considered the decision of the Magistrate 
to be conclusive evidence, while it is not so, 
because the Judge has not gone into the 
acts and conduct of the parties, and has not 
given his opinion as to whether the plunder 
really took place, and why the defendants 
Nos. l and 2, who for all that was stated 
in the judgment had nothing whatever to 
do with the land, should have plundered 
the plaintifs crops. 


THE WEEKLY REPORTER. 





299 


R uig 


We reverse the decision of the Judge, 
and remand the case.to lim to re-consider 
the whole case and passa fresh decision 
with reference to the above remarks. 





The 14th August 1868. -° 
Present: 


Thè Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Right of occupancy — Limitation — 
Absence in transportation. 


Case No. 289 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 28th January 1868, 
affirming a decision of the Moonsif of 
that District, dated the 25th June 
1867. 


Domun aud others (Defendants) Appellants, 
versus 


Shubul Keolall and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale for Appellants. 


Baboo Sreenath Banerjee for Respondents. 


By adverse holding for more thau [2 years a tenant 
gains aright of occupancy as against his predecessor, 
even if the latter’s absence has been involuntary in con- 
sequence of transportation, there being no exception in 
the Limitation Act with regard to plaintifi’s absent from 
such cause. 


Peacock, C. J.—Tuere is no exception in 
the Limitation Act with regard to plaintiffs 
who are beyond sea, whether voluntarily or 
involuntarily in consequence of transporta- 
tion.” It appears that during the plaintifs 
absence in imprisonment and in transporta- 
tion, the defendant took possession of land 
which previously belongéd to him as a te- 
nant, and the landlord allowed the defend- 
ant to hold as his tenant. This lasted for a 
period exceeding 12 years. The plaintiffon 
his return after that period seeks to turn the 
defendant out of possession and to resume 
his former holding ; aud the landlord is will- 
ing to allow him todo so. The tenant be- 
ing unwilling to allow the plaintiff fo re- 
turn to the possession of the land réfsed to 
relinquish his holding, ud consequently the 
plaintiff sues him, and the landlord to recov 
er possession. ‘The landlord does not plead 
limitation, but the other defendant does 
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lt appears to me that the other defendant 
gained a right as against the plaintiff by ad- 
verse holding for more than 12 years, and 
„under Section 6 of Act X of 1859, he ob- 
tained a right of occupancy as against the 
landlord. Uuder these circumstances the te- 
nant (defendant) is entided to a decree. The 
Jandlord also is entitled to a decree because 
he has not turned the plaintiff out of pos- 
session. ‘The decision of both the Lower 
Courts will be reversed and a decree given 
for the defendants, with costs in all the 
Courts for the tenant (defendant). 





~ 


The 14th August 1868. 
Present: 


. The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Cause of action—Errors in Map. 
Case No. 798 of 1868. 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 20th 
December 1867, affirming a decision pass- 
ed by the Principal Sudder Ameen of 
that District, dated the 29th August 
1867. 


Gobindnath Roy Chowdhry (Defendant) 
Appellant, 


i versus 
Kishen Kant Roy (Plaintiff) Respondent. 
Baboo Mohinee Mohun [oy for Appellant. 


Baboo Nil Monee Sein for Respondent. 


Where plaintiff had purchased and obtained possession 
of one of two mehals belonging to defendant, the other 
remaining in the latter’s possession: Tet», that an error 
in a map of the Revenue survey which represented part 
of the purchased mehal as included within the other, 
being in no way prejudicial to plaintiff, afforded him no 
cause of action against the defendant. 

Jackson, J.—IvT appears to us in this case 
that plaintiff had no cause of action ; that the 
suit ought to have. been dismissed, and in 
fact the plaint ought to have been rejected 
on presentation, because on the face of it, 
it disclosed no cause of action whatever. 


Plaintiff purchased one of two mehals pre- 
viously belonging to the defendant. The other 
mehal still remained in defendant’s possession, 
and it appears that,on the making of the 
Revenug survey, the survey map had been 
so preptred as to represent part of the land 
belonging to the plaigtiff’s purchased mehal 
as included within the other. But on plaint- 
iff’s own shewing, so far was the defendant 


from making any use of the error in the' 
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survey map, that he actually pointed. out the 
land as part of plaintiff ’s mehal, and assisted 
him io obtain possession, 
thus with the plaintiff, the fact of such error 
in, the survey map was in no way prejudi- 
cial to him, and afforded him no cause of ac- 
tion against the defendant. 
we follow a case which has been decided by 
a Divison Bench of this Court, which.is on 
all fours with the present case, and which is 
reported in 9, Weekly Reporter, page 325. 

The special appeal is decreed and the judg- 
ment of the Lower Couyts reversed with 
costs. 


The Ith August 1868. 
Present: 


The Hon’ble L. S5. Jackson and E. A. 
Glover, Judges. 


Agreement—Grant of putnee. 

: Case No. 756 of 1868. 
Special Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 


dated the 31st December 1867, modifying 
a decision passed by the Principal Sud- 


der Ameen of that District, dated the. 


26th Jaly 1867. 


Komul Lochun Dass {one of the Defendants) 
Appellant, 


VETSUS 


Dwarkanath Chowdhry (Plaintiff) and other 
(Defendants) Respondents, 


Baboos Onoohool Chunder Mookerjee and 
Gopeenath Mookerjce for Appellant. 


Buboos Sreenath Doss and Obenash Chun- 
der Banerjee for Respondents. 


Where the proprietors of a mehal had agreed with an 
ijaradar that, in the event of their granting a putnee 
to any body, he should have the refusal, aud notwith- 
standing their agreement, gave a putnee to another 
ijaradar: HELD, that the latter having been no party 
to the stipulation, was not bound thereby, and that the 
putnee granted to him cannot be set aside, 

Jackson, J.—It appears to us that the 
decision of the Lower Appellate Court is 
erroneous. Ic states that plaintiff and de- 
fendant Komul Lochun have seperate ijarahs, 
each of 8-annas share of the Mehal Ali 
Lushkurpore; and tt appears to have been 
further arranged that, on the expiration of 
the existing iarahs, the’ parties should’ 
take a joint ijarah of the’whole 16-annas, A 
further agreement is said to have been en- 
tered into between tho plaintiff aud the pro- 


Possession being: 


In this decision: 
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prietors that in the event of their granting 
a putnee to any body during the term of 
the ijarah, plaintiff should have the re- 
fusal, Notwithstanding this agreement, the 
proprietors, it seems, afterwards gave a 
putnee to the defendant Kumul Lochun, and 
the plaintiff sued to have the putnee set 
aside, and to compel the proprietors to exe- 
cate a fresh putnee to him. The Lower 
Appellate Court has held that under the 
contract plaintiff was entitled to maintain 
this suit. 


It seems to us clear that whatever stipu- 
lations were made between the plaintiff and 
the zemindars, Komul Lochun being no 
party thereto was not bound, and the 
putnee granted to him cannot be set aside, 
The zemindars had not deprived themselves 
of the power to grant the putnee, but they 
have agreed to grant it in preference to the 
plaintiff. It may be, although we do not 
decide the question, that plaintiff may be en- 
titled to damages by reason of the breach of 
the contract they made. f 


We think that the suir to set aside the 
putnee cannot be maintained ; consequent- 
ly the judgment of the Lower Courts must 
be set aside with costs. 


The 14th August 1868. 
P)esent: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Sudges. 


Right of action—Arrears of rent due 
by former jagheerdar — Service- 
tenures. 


Case No. 870 of 1868. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 8th January 1868, modi- 
fying a decision passed by the Assistant 
Commissioner of Manbhoom, dated the 
5th June 1867. 


Rajah Nilmonee Singh (Plaintiff) Appel- 
lant, 


versus 
Bukronath Singh (Defendant) Respondent. 


Mr. R. T. Allan and Baboo Bama Churn 
Banerjee for. Appellant. 


Baboos Mohinee Mohun Roy and Taruck- 
5 nath Sein for Respondent. 
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A suit will not lie against a jagheerdar holding a 


service-tenure on accouut of arrears of rent unpaid by 
his predecessor. 


Jackson, J—TuHIis is a suit against a 
jagheerdar to recover arrears of rent accru- 
ing in the time of the defendant’s predeces- 
sor iu the jagheer. The Lower Appellate 
Court, on the authority of a decision found 
in Muarshall’s Reports, page 308, has declared 
that the defendant is liable for no more than 
one year’s arrears, and the plaintiff appeals 
speciully, seeking to show that the defend- 
ant, present jagheerdar, is liable for the 
whole arrears of three years. 


It appears to me that the case from Mar- 
shall’s Reports is not precisely in point ; but 
there is a case which has beea referred to 
in the argument from 7 Weekly Reporter, 
page 178, which seems to have an import- 
ant bearing on the question. That, it is 
true, was a case connected with the ghat- 
walee tenure of Beerbhoom, and was decided 
with reference to the provisions of Regula- 
tion XXIX of 1814, but I think that the 
considerations which influenced the Court’s 
decision in that case are exactly applicable 
to the present case. 


The tenure on which the arrears accrued 
was a service-tenure, and the rent payable 
by the holder is, we may assume, so cenleu- 
lated as to remunerate the holder for service* 
which he is to perform, and also to provide 
for his maintenance and necessary ex- 
penses. 


If the landlord neglected to realize the 
rent from the former incumbent year by 
year, and should seek to recover the arrears of 
several years at once from the new jagheer- 
dar, he will be a necessarily deprived of 
the funds which will enable him to perform 
the service, and to support himself as origin- 
ally contemplated. 


It appears to me, therefore, that the suit 
against the jagheerdar on account of arrears 
unpaid by the predecessor, ought to fail. 
Plaintiff, if should be observed, has snot 
sued the defendant as the legal yepresenta- 
tive of the lute jagheerdar, as to make him 
liable to satisfy the arrears out of any assets 
other than the tenure which may have come 
to the defendant, but sues him simply as 
jagheerdar. ° 


À 
In my opinion, the special sappeal should 
be dismissed with costs. 


Glover, J.—I concur. 


az 
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The 15th August 1868. 
Present : 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Uniform payment of rent for 20 years 


Sa —Evidence. 


Case No. 425 of 1868 under 
1859. 


Spectal Appeal froma decision passed by 
the Judge of Dacca, dated the Tih De- 
cember 1867, affirming a decision passed 


by the Deputy Collector of that District, 
dated the 24th May 1867. 


Bungo Chunder Chuckerbutty (one of the 
Plaintiffs) Appellant, 


VET SUS 


Ram Kanye Bhawal and others 
(Defendants) Respondents. 


Baboo Motee Lall Mookerjee for 
Appellant, 


Baboo Sreenath Banerjee for Respondents. 


To establish a holding of 20 years at an unchangod 
rent, the evidence must go back that distance at least, 
and be such as reasonably to support the conclusion. 

Phear, J—Tne plaintiff in this suit claim- 
ed of the defendant a kubooleut at an 
enhanced rate of rent. The defendant 
resisted this claim on the allegation that the 
land in suit had been held for a period of 
20 years immediately preceding suit at an 
unchanged rent, and therefore he was en- 
tiled to the presumption prescribed by 
Section 4 of Act X of 1889, 


The Judge has arrived at the conciusion 
that this defence is made out in the following 
way. I give his own words, in order that 
there may be no mistake as to his meaning 
due to me. He says—“I think that the 
“former decision of a competent Court 
“ should be ample evidence of -the jumma 
‘Cat that time, and it must be presumed 
‘that the respondent has not con- 
“sented to pay more since that time.” 
As far as I can understand from this son- 
tence, the Judge has relied solely upon 
one item of evidence, namely, the decision 
of a compettnt Court, which, it appenrs, 
was given in the year 1851. But the 
fact which was in issue between the par- 
ties, and which he could not properly find 
except tpon legal evidence, was that the 
defendantrhad held thg land for 20 years 
immediately preceding suit at a uniform 
rent. That fact ought to have been proved 
by legal evidence, like any other fact dis- 
puted in the contest between. the parties, 
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Evidence of the amount of rent in one year 
out of tho 20, is obviously insufficient to do 


this evidenco by a presumption drawn from 
it. Otherwise the presumption which is 
provided for by Section 4, would rest upon 
a presumption not provided for by any 
enactment whatever. Andit has been ruled 
repeatedly by this Court that the evidence 
necessary to establish a holding of 20 years 
at an unchanged rent, must cover, at least, 
the whole of the period commencing with 
the institution of the suit, and go back- 
wards to the distance of 20 years at least, 
It is not necessary, of course, that there 
should be evidence of the payment of rent 
in each one of the successive years, but 
there must be such evidence as will reason- 
ably support the conclusion that the land 
has in fact been held for the whole 20 years 
ata uniform rate of rent. 


We think that the Judge has entirely 
miscarried in his trial of this case. We, 
therefore, reverse his decision and remand 
the suit to the Lower Appellate Court for 
re-trialupon the evidence which is on the 
record. Costs will follow the event. 


a 


The 15th August 1868. 
Present: ` 
The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 
Evidence. 
Caso No. 199 of 1868. 


Application for review of judgment passed 
by the Hon'ble Justices H. V. Bayley and 
A. G. Macpherson, on the 25th April 
1868, in special appeal No. 1531 of 
1867. 

Thomas Oman, Plaintiff (Appellant) 
. Petitioner, 


Versus 
Coomar Promothonath Roy and others 
Defendants (Respondents) Opposite party. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Petitioner. 
Baboo Kishen Kishore Ghose for Opposite 
party. 

When a document is tendered in evidence, the Court 
has no right, without distinctly deciding whether it is.or 
is not proved to be genuine, to decline to receive it tor 
the mere general reason that il may possibly or pro- 
bably be a forjery. 

Macpherson, J.—On further considera 
tion, it appears to us that we ought to have 
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set aside the judgment of the Lower Appel- 
late Court and remauded this case for 
re-trial. 


One great point of contention between the 


parties has been the reception in evidence of 


certain measurement chittahs or a certain 
chittah on which the plaintiff relied very 
much. The Lower Appellate Court does not 
say distinctly whether on the whole evidence 
before it, it does or does not consider the chit- 
tals to be genuine, but merely in a vague and 
general manner declares that it is not safe to 
acton such chittnhs, upon the general prin- 
ciple that they are often untrustworthy, be- 
cause prepared by an Ameen who has been 
bribed by one or other of the parties interest- 
ed. It may be that sometimes such chittahs 
are worthless and untrue, because prepared 
by Ameens who have been bribed ; and itis 
quite proper that the Court, before receiving 
and acting upon chittahs, should ‘see whe- 
ther the particular chittahs relied on are 
genuine. Bat the Court is bound to arrive 
at a conclusion upon the question of the 
genuineness of the chittahs, on a due consi- 


-deration of all the evidence before it, and 


the Court has no right, without distinctly 
deciding whether the particular chittah ten- 
dered in evidence is or is not proved to be 
genuine, to decline to receive it for the 
mere general reason that it may pgssibly be 
false as the Ameen who prepared it very 
likely was bribed. 


A chittah may be good evidence or it may 
not; but the Court must decide distinctly 
whether it is or is not, and should give its 
reasons for rejecting it, if it does reject if. 

‘Farther, it is evident upon the face of the 
judgment of the first Court that there 
was an enhancement suit brought by the 
zemindar against the lessor of the plaintiff. 
But the decree in that suit does not appear 
to be on the record, and it is impossible to 
decide the case properly without knowing 
precisely what that decree is, and the bearing 
which it has upon the respective positions of 
the parties. 

We must know, too, whether the lands to 
which that decree relates correspond with 
those which are the subject of- the present 
suit, 

In re-trying the case, au opportunity should 
be given to the plaintiff of putting in the 
decree and proceedings in the enhancement 
suit referred to by the Court of first in- 
stance: and the Court must decide the 
case after re-considering all the evidence on 
the record. 


a 
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The 16th August 1868, 


Present : 


The Eon’ble L. S. Jackson aud F. A. 
Glover, Judges. 
Jurisdiction — Cesses—Rent suits— 
Ex-parte judgments—Evidence. 


Case No. 2399 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 22nd July 1867, affirm- 
ing @ decision passed by the Assistant 
Commissioner of that District, dated the 
22nd February 1867. 


Orjoon Sahoo (Plaintiff) Appellant, 
versus 


Anund Singh and another (Defendants) 
Respondents. 


. Baboo Khetter Mohun Mookerjee for. 
Appellant. 


No one for Respondents. 


Act X of {859 gives Revenue Courts no jurisdiction 
in suits to recover cesses over and above the rent, 

A judgment adduced as evidence is not to be rejectel 
merely on the ground of its having been ex-purle. 

A tenant adjudged to pay a particular cess or de- 
mand in a particular year is not, therefore, compelled to 
pay it for ever. . 


Jackson, J.—Tuis special appeal is by 
the plaintiff in an Act X suit. His objec- 
tiou is that the Courts below have refused 
to allow lim certain cesses called Bukoosnat, 
which he included in his plaing over and 
above the rent from theryot. He complains 
that the evidence which he adduced has been 
rejected by the Lower Appellate Court on 
insufficient grounds, It appears to me that; 
whatever evidence the plaintiff might have, 
produced in this case, he ought not to have 
been allowed to recover the cess in question. 
The suit is under Act X of 1859. That 

! Act gives the Revenue Courts jurisdiction 
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in suits for arrears of rent, not in suits to re- 
cover additional cesses. Moreover, Iam at 
a loss to know how the plaintiff could be en- 
titled to recover from the ryot any thing 
beyond his rent, except on the ground of 
some express contract to pay it. The judg- 
ment which the plaintiff adduced, and which 
the Jedicial Commissioner rejected on the 
ground that itis an ex-parte decision, is no 
doubt not to be impugned on that ground; 
but it is certainly no conclusive evidence as 
to the defendant’s liability to pay the cesses 
-claimed in the present suit. It does not 
follow that, because the defendant bad been 
adjudged to pay a particular cess or other 
;demand in a particular year, he should 
' therefore be compellable to pay it for ever. 


( The special appeal is dismissed. 


Glover, J—I am quite of the same opi- 
nion. 


The 17th August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, aud the Hon'ble Dwarkanath 


Mitter, Judge. 


* Surisdiction—Suit to recover huts or 
their value. 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore. 


Rohiny Kant Ghose Plaintiff, 


VETSUS 


Mahabharuth Nag and others Defendants. 


Where a judgment-creditor purchases huts sold in 
execution of his decree, and, not being allowed to re- 
move them, sues to recover the huts or their value, his 
suit is not cognizable by a Small Cause Court, 


Case.—Tuis is an action brought by the 
plaintiff ns auction-purchaser to recover 
from the defendants the thatched huts pur- 


THE WEEKLY REPORTER, 


Rulings. [Vol. X. 








“ caused attachment of the three huts as per 
“ schedule annexed at foot of the plaint, and 
“ having purchased them at the auction held 
“of the huts on the lih Joist 1274, for 
“ rupees 19-12, by giving credit of this sum 
« in the amount of the decree, went to break 
“and bring away the huts on the 20th Joist, 
“ when the defendants did not allow him to do 
“so; and asthe huts remained in the de- 
 fendant’s occupancy, the plaintiff now seeks 
“ to recover the huts or the value thereof.” 


One of the defendants, as regards one of the 
huts, pleads property in himself, and ag re- 
gards the other two huts not guilty : and the 
two other defendants plead not guilty. 


Although no question was raised that 
this suit was cognizable by this Court, 
I of my own motion took the objection, as it 
appenred to methat the suit did not fall 
within the definition of personal property 
in the sense in which that term is used in 
Section 6 Act XI of 1865. I therefore did 
not enter into the merits of the case, but 
as it is urged by the plaintiff's pleader that 
actions like the present have been enter- 
tained by my predecessors, I think it pro- 
per to refer the question for the decision 
of the High Court. 


For the title of chattels personal, Sir 
Edward Coke gives the choice of two rea- 
sous :—‘‘ because for the most part ‘they 
‘S belong to the person of man, or else for 
“ that they are to be recovered by personal 
“ actions,” and the books point out that chat- 
tels personal or moveable consist first of 
inanimate things, as goods, plate, money, 
jewels, implements cf wear, garments, and the 
like, or vegetable productions, as the fruit or 
other parts of a plant when severed from the 
body of it or the whole plant of itself when 
severed from the ground; and under the 
same division of moveables are also ar- 
ranged such auimals as are domestic, as 
horses, kine, sheep, poultry, and the like. 


There are, however, some kinds of choses 
in possession which form exceptions to the 
general rule. These consist of certain 
chattels so closely connected with the laud 


chased by him or their value, under the cir- ' that they partake of its nature, pass along 
cumstances mentioned in the plaint, which, with it whenever itis disposed of, and de- 


run as follows :— 


“ This is a suit for the recovery of rupees 
‘© 30 which is due to plaintiff on account of 
“ tle kuts as the prjce thereof, purchased by 
‘him at an auetion-sale. Plaintiff, in execu- 
“tion of decree No. 1311 of 1866 of this 
“ Court against Moha Bharuth Nag and others 


‘land no larceny 


scend along with it when undisposed of, to 
the heir of the deceased owner. The chat- 


| tels which thus form exceptions are title- 
| deeds, heir-looms, fixtures, chattels veget- 


able, and animals fere nature. 


By the rules of the common law of Eng- 
could be committed of 
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things that, adhere to the freehold, as corn, 
grass, trees, and the like, or lead upon a 
house, but the severance of them was merely 
a trespass. These things were parcel of the 
real estate, and therefore when they con- 
tinued so, could not by any possibility be 
the subject of theft, being absolutely fixed 
and immoveable, and if they were severed 
by violence, so as to be changed into move- 
ables, and at the same time by one and the 
same continued act carried off by the person 
who severed them, they could never be said 


' do be taken from the proprietor in this their 


newly acquired state of mobility, which is 
essential to the nature of larceny, being 
never, as sich, in the actual or constructive 
possession of any one but him who com- 
mitted the trespass. Hecould not in strict- 
ness be said to have taken what at that time 
were the personal goods of another, since the 
very act of taking was what turned them 
into personal goods. But if the thief severs 
them at one time, whereby the trespass is 
completed, and they are converted into. per- 
sonal chattels in the constructive possession 
of him on whose soil they are left or laid, 
and comes again at another time when they 
are so turned into personalty and takes 
them away, it is larceny at the com- 
mon law; and so it is, if the owner. or 
any one else has severed them.—Stephen’s 
Commentaries, 2nd edition, pp. 180 and 
181. “= g 


Similarly, theft ia the Indian Penal Code 
is defined as follows :— 


Section 378.—“ Whoever intending to 
“ take dishonestly any moveable property 
“ out of the possession of any person without 
“ that person’s cousent, moves that property 
“in order to such taking, is said to commit 
“ theft, 


“ Explanation 1.—A thing, so long as it 
“ is attached to the earth not being moveable 
“ property, is not the subject of theft, but it 
“ becomes capable of being the subject 
“ of theft as soon asit is severed from the 
“ earth. 


“ Explanation 2.—A moving effected by 
“c the same act which effects the severance 
“ may bea theft.” 


And Section 22nd of the said Code gives 
n definition of moveable property as fol- 
lows :— ' 


«The words § moveable property’ are. in- 
* tended to include corporeal property of 
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« every description, except land and things 
‘attached to the earth or permanently 
“ fastened to any thing which is attached 
“ to the earth.” 


I find that in the case of George Meares vs. 
Ekobur Sheikh, page 29, Sutherlamwd’s Rul- 
ings on References from Small Cause Courts, 
Bayley and Morgan, J. J., held that mat 
huts of ryots iu this country are according 
to: law moveable property, but the question 
whether such huts were èz fact moveable 
or immoveable was not a question referred 
to their Lordships. As regards execution 
this may. be true, as Akingon on his work on 
Sheriff Law, speaking of what can be seized 
under a fieri facias, says at page 173— 
“ Acain.of chattels, some go to the exe 
“cutor, and some to the heir. As 
“regards execution, this would seem to 
“ be a mere nominal division: the distinc- 
“ tion would seem to be not between such as 
“ øo to the executor and such as go to the 
“ heir, but between such as are capable of 
“ sale and such as are not so.” 


It appears to have been at one time the 
practice in the Calcutta Court of Small 
Causes to-seize tiled and thatched huts, but 
it is not now the practice to do so, probably 
owing to the word ‘goods’’ only having 
been introduced in Section 69 of Act IX of 
1850.—See Temple’s Practice, p. 116. i 


In the case of Thakoor Chunder Pramanie 
and others versus Ram Dhone Bhattacharjee, 
page 229, W. R., Vol. 6, it was held by my 
Lord the Chief Justice, delivering the judg- 
ment of the Full Bench, that the maxim gui 
quid plantatur solo tolo cedit has uo appli- 
cation in India. His Lordship said—‘* We 
“ think it clear that according to the usuges 
‘¢and customsof this country, buildings and 
“ other suchimprovements made on land donot, 
“ by the mere accident of their attachment to 
“ the soil, become the property of the owner 
“ of the soil; and. we think it should be laid 
“ down, as a general rule that, if he who makes 
“the improvement is not a mere trespasser, 
“but is in possession under any bond fide 
“ title or claim of title, he is entitled either 
“ to remove the materials, restoring the land 
“ to the state in which it was before the im- 
“ provement was made, or to obtain gompen- 
“ sation for. the value of the building if it is 
“ allowed to remain f@ the benefit of the 
“ owner of the soil,—the option of taking 
“the building or allowing the removal of the 
“ material, remaining with the owner of the 
‘land in those cases in which the building is 
i B 
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“ not taken down by the builder during the 
“ continuance of any estate he may possess,”’ 


It is alleged in the plaint that defendants 
will not allow the plaintiff to break and 
bring away the huts ; it, therefore, becomes 
necessary to enquire what is the proper form 
of action to be adopted for the recovery of 
the huts or their value, and whether the 
suit as laid in the plaint is maintainable in a 
Small Cause Court, or in the ordinary Civil 
Court. 


It cannot be contended that trover or 
detinue is maintainable, as the former is con- 
fined to the conversion of goods or personal 
chattels, and it does not lie for fixtures 
eo nomine: and the latter is the only 
remedy by suit at law for the recovery of a 
personal chattel in specie ; nor can 1t be said 
that trespass is maintainable, as there has 
been no unlawful taking or injury to the huts; 
and if the huts are not considered personal 
property, trespass likewise is not maintain- 
able, as the plaint shows that the plaintiff 
never had actual or constructive possession 
of the huts. I therefore think that the 
plaintiff's remedy is by action of ejectment 
in the ordinary Civil Courts, as if appears to 
me that Section 6 of Act XI of 1865, when 
speaking of personal property, contemplates 
goods and chattels for which personal ac- 
tions will lie, and does not contemplate things 
attached to the earth or permanently fastened 
to any thing which is attached to the earth. 
The plaintiff's suit has accordingly been dis- 
-missed subject to the opinion of the Hon’ble 
the Judges of the High Court. 


The judgment of the High Court was 
delivered as follows :— 


Peacock, C. J—We think that the Small 
Cause Court Judge properly held that the 
suit as laid did not appear to fall within the 
cognizance of the Small Cause Court. It 
was brought for not allowing the plaintiff 
to refnove the huts, in consequence of 
which the plaintiff sought to recover the 
huts or the value. If the huts belonged to 
the judgment-debtor and were in his pos- 
session, and the plaintiff was put into pos- 
session of them by the officers of the Court, 
and the defendant afterward without any 
right took possession and forcibly prevented 
the plaintiff from pulling them down, he 
might be liable to an action for damages, 
Nothing of the sort however was stated in 
the plaint. ° 
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The 17th August 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the- Hon’ble Dwarkanath 
Mitter, Judge. 


A teshildar not aservant—Clause Z 
Section 1 Act XIV. 1859. 


Reference to the High Court by the Judge 
of the Small Cause Court at Midnapore. 


Oroon Chander Mundul, Plaintiff, 
VETSUS 


Romanath Rukheet, Defendant, 


No one for Plaintiff. 
Baboo Ashootosh Dhur for Defendant. 


A tehsildar is nota “servant” within the meaning 
of Clause 2 Section 1 of Act XIV of 1859, 


Case.—Tuis suit was brought to recover 
arrears of salary &¢., due to the plaintiff 
on engagement, dated 22nd Kartick 1273, 
by which defendant employed him as a tehsil- 
dar or collector of rents with special 
powers, and with the stipulation for payment 
of a salary of Rupees 7 and a contingent 
allowance of eight annas per mensem. 


Plaint stated that plaintiff was employed 
as tehsildar for the period of one year 10 
months and 24 days commencing from the 
22nd Kartick 1273 (corresponding with the 
Sth November 1865), and ending with the 
15th Ashar 1275 (which corresponds with 
the 28th September 1867), after which date 
plaintiff gave up his post because his salary 
&c. were not paid regularly ; and that 
he has received only Rupees 78-2 out of 
Rupees 171 due at the stipulated rate 
of the full service, wherefore he sues for 
the arrears, rupees 92-14. 


The engagement of the 22nd Kartick 
1273, executed by defendant in exchange for 
plaintiff’s kubooleut, was to the following 
effect :— 


“ In compliance with your request you 
“ are hereby appointed tehsildar of Monseks 
“ Dhunmapal, &c., in Pergunnah Jambonee, 
“in ‘the place of the dismissed tehsildar 


“ Bindabun Chunder Kuran, You are dirèct- _ 


“ ed to perform your duties according to the 
“ terms of your kubooleut ; you will do no- 
“thing that is unlawful against an order. 
« Whenever necessary you will, with our 
‘ permission, bring actions &c. against the 
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“ryots and recover the rents due from them. 
“ You will receive a salary of Rupees 7, 
“and a contingent allowance of 8 annas per 
“ mensem on account of tobacco, light, and 
“ other charges.” 


Plaintiff, when examined by me, added 
that the arrears claimed were due for the 
period of one year and 10 days from the 4th 
Assin 1275, or 28th September 1867, so that 
this suit having been preferred on the 15th 
May 1868, the portion of the claim for the 
7 months and 27 days, from 18th September 
1866 to 15th May 1867, falls beyond the 
term of one year from date of institution of 
the suit, and the remainder (for the 4 months 
and 13 days subsequent to the ldth May 
1867) falls within one year, whilst the 
whole claim comes within three years com- 
puted from the same date. 


It was objected in defence that this action is 
one to recover the wages of a servant to which 
Clause 2 Section 1 Act XIV of 1859 should 
apply, aud that consequently that portion of 
the claim which falls beyond one year calcu- 
lated from the date of institution of the suit 
is barred by lapse of time. 


The question on which I solicit the 
Hon’ble Court’s opinion is ‘‘ whether the 
limitation of one year prescribed in Clause 
2, or that of 3 years under Clause 9 or 10 


| \Section 1 of Act XIV of 1849, is applica- 
' ble to this suit, 


In support of his argument, defendant’s 
pleader cited the Hon’ble Court’s decisions 
of the 28rd February 1866, on the reference 
by the Judge of the Small Cause Court of 
Kooshteah in the case of Nobin Chunder 
Mojoomdar versus Mr. F. J. Kenny,* 
Wyman’s Reporter, Vol. 1 Part V, page 15; 
but the circumstances of that case do not 
seem to me to be analogous to those of the 
present, inasmuch as there was no such 
engagement with the plaintiff in that case 
as there was with the present plaintiff ; and 
considering the terms of that engagement 
and the responsibility thereby imposed 
on plaintiff, I cannot persuade myself to 
believe that he belonged to that class of 
domestic or menial servants to whom evi- 
dently the term ‘‘ servant’? in Clause 2 Sec- 
tion 1 Act XIV refers, coupled as that term 
is with the words “artizans or laborers.” 
Indeed, a similar view of the Clause in 
question was pronounced to be correct by 
His Lordship the Chief Justice, in the later 
ruling of the Hon’ble Court, dated 25th 
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August 1866, on the reference by the Judge 
of the Small Cause Court of Santipore, in the 
case of Nitto Gopaul Ghose, a mooktear, 
versus Mr. A. B. Mackintosh,t Wyman’s 
Reporter, Volume II, Part V, page 16, and 
this last ruling is in my opinion, applicable 
to ‘ha present suit. 

There is, it is true, more or less distinction 
or difference between the position or office of 
a mooktear and the position or office of 
a tehsildar, but there was a written engage- 
ment with the plaintiff in this case similar to 
the engagement with the plaintiff in the 
other, and though the engagement with the 
present plaintiff was executed on plain paper, 
that defect has been remedied by the pay- 
ment of the prescribed duty and penalty, and 
the deed must be held to be as good a writ- 
ten contract as that in the case of the mook- 
tear, whilst in both the engagements, there 
was the same distinct contract or stipula- 
tion for the payment of a final rate of 
salary per month. 


Finding, therefore, that the limitation of 
3 years under Clause 9 or 10 Section 1 Act 
XIV of 1859 is applicable to this suit, I 
have awarded a decree in full of plaintiffs 
claim, contingent on the decision of the 
Hon’ble Court on this reference, which is 
made on the application of defendant’s 
pleader. : 


Judgment of the High Court :— 


Peacock, C. J.—It appears to us that 
a tehsildar is not a servant within the mean- 
ing of Clause 2 Section 1 of Act XIV 
of 1859, and that consequently the suit is 
not barred, 





The 17th August 1868. 
Present : 


The Hon’ble J. B. Phenar aud C. Hobhouse, 
Judges. 


Joint-claims— Limitation — Evidence 
of defendant—Bvidence to execution 
of a document. 


Case No. 426 of 1868. 


Special Appeal from. a decisianspassed by 
the Principal Sudder Ameenof Chitta- 
gong, dated the 7th December 1867, re- 
versing a decision passed by the Moonsiff 
of Seetakoond, dated the 15th June 1867. 
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Ram Comul Chuckerbutty (one of the De- 
fendants) Appellant, 
versus 
Nund Ram Coolal and another (Plaintiffs) 
5 Respondents. 
Baboo Kishen Sucea Mookerjee for 
Appellant. 
Baboo Bama Churn Banerjee for 
Respondents. 


Where the plaintiffs in a suit put forward a joint claim, 
itis not enough that one of them makes out his title; 


the suit should be dismissed unless the joint claim is 


established, 


_ Similarly, when the question of limitation is raised 
mn sucha case, the plaintiffs must satisfy the Court 
that there hasbeen joint enjoyment of the property by 
themselves or their respective predecessors, within the 
period of limitation. 


There is nọ rule of law prohibiting a Court of justice 
from receiving the evidence of a defendant in favor 
of his co-defendant. 


The best evidence in support of a deed of gift are 
the witnesses to its execution or its custody ; it is not 


necessary to support it by documentary evidence. 


Phear, J.—Wr think that there has been 
an entire mis-trial of this case in the Lower 
Appellate Court. In the first place itis 
clear that the question of limitation was 
raised before the Principal Sudder Ameen, 
for he deals with it and decides it; but in 
so doing he undoubtedly has neglected to 
enquire fully into matters necessarily in- 
volved in that issue. Heought not to have 
confined his attention to the date of the 
alleged deed of gift to the defendants; he 
ought also to have satisfied himself whether, 


before that deed of gift, supposing it to be 
genuine, there had been joint enjoyment by 
Soodharam and Ramdyal within a period of 
12 years antecedent to the institution of the 


suit, 


Again, with regard to the ehitéah which 
the Principal Sudder Ameen ‘has treated 
as if it were the title-deed of the plaintiffs, 
he has contented himself with relying upon 
evidence as toits authenticity, which really 
is quite insufficient for the purpose. Whe- 
ther or not there is better evidence on the 
recoré we have not been informed. 

Further, the Principal Sudder Ameen 
appears to us to have committed very griev- 
ous error in the way in which he has 
dealt with the testimony given by the co-de- 
fendants 9f. the special appellant. He seems 
to think „that because these persons are, as 
he says, in the B of defendants in the 
case, therefore their evidence is necessarily 
suspicious and ought not to be taken in 
favor of their co-defendant. Ncw, no mis- 
tako can be really much greater than this, 


in support of it. 


judgment of the Lower Appellate 


Ru hags. (Vol. X. 


If any rule of practice of this kind obtained, 


if would be in the power of the plaintiff in 
any case to entirely destroy all the oral 


testimony which the defendant could bring 


forward, by the simple device of making ‘all 
his witnesses defendants in the case, ‘and it 
might be well worth the plaintiffs while to 
do soeven at the risk of having his suit dis- 
missed with costs as against all these. But, 
in truth, ther >is no such rule.- Possibly: the 


Principal Sudder-Ameen had in his mind,. 


when he wrote this judgment, that the written 
statement of one of the defendants, while it is 
very good evidence against himself, could not 
be used either for or against a co-defendant. 


But this is avery different thing from saying 
that the evidence of the man himself given 


upon oath or solemn affirmation is not to he 


received in a Court of justice for as much 
as it is intrinsically worth, relative to the 
merits of the case, merely because he is a 
defendant in the case. 


The Principal Sudder Ameen also laid 


down that it was incumbent upon the defend- 
ant, in order to prove his deed of gift, to 


produce some other documentary evidence 
And he complains that 
instead of documents the defendant has only 
brought to support it six witnesses! We 
are quite unable to understand this reason- 


ing. If every document, in ‘order to be avail- 


able as evidence in a Civil Court, requires 
to be supported by another document, it is 
obvious that the series would be never end- 
ing, for we suppose -this second document 
must again for the same reason be supported 
by another document, and so on ad infini- 
tum. Really a proposition of this kind is 
almost too absurd to be put forward with 
any degree of seriousness, and we repeat 
that we are quite unable to understand what 
was passing in the mind of the Principal 
Sudder Ameen when he refused to listen to 
the very best evidence which the defendant 
could in truth give in support of his deed of 
gift, namely, the witnesses who could speak 
to its execution or its custody, solely on the 
ground that there was no document to sup- 
port it. 

On the whole, it seems to us-that this 
Court 
is so defective, both as regards the inveati- 


gation of the issues which lay ‘before the 


Court and also as regards the observance of 
the principles which ought to govern a 
Court of justice in such an investigation, 


that we feel obliged to reverse the decision 
of the Principal Sudder Ameen and to re- 
mand the case to him for re-trial upon the 
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evidence which is on therecord. In re-try- | Mr.C. Gregory and Baboo AnnundChunder 


ing the case, he ought to bear in mind that 
the suit puts forward a joint claim and should 
be dismissed unless that joint claim is 
established. It is not enough that one of 
the two plaintiffs should make out title to 
the tank, And, similarly, in enquiring into 
the issue of limitation, he must satisfy him- 
self whether or not there has been joint en- 
joyment by the plaintiffs or their respective 
predecessors within the period of limitation. 
And if he should think, after giving this 
point consideration, that the suit is not bar- 
red, he should look very carefully at the chit- 
tah which is put forward by the plaintiff: he 
ought not allow it to be evidence in the case 
unless it is proved either by witnesses who 
saw itexecuted, or, if none such are available, 
by witnesses who can speak to its custody. 
Above all, he ought to see whether it is re- 
ally a title-deed giving a right of property, 
or whether it is nothing more than a mere 
license authorizing an act to be done upon 
the lands which otherwise would be an 
act of trespass, 


The two issues which the Court will 
have before it will be, first, the issue of 
limitation ; and, secondly, whether the 
plaintiffs have made out a joint title to the 


tank and its banks which are the subject’ 


of the suit. Costs will abide the event. 





The 17th August 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
Joinder of causes of action, 
| Case No, 377 of 1868. 

Special Appeal from a decision passed by 
the Officiating Judge of Shahabad, dated 
the 9th 1867, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 16th 
July 1867. | 


Habeel Beparee (one of the Defendants) 
Appellant, 


December 


VETSUS 


Choalmun Mah (Plaintiff) and another 
(Defendant) Respondents. 


Ghossal for Appellant. 


Baboos Romesh Chunder Mitter and Shid 
Chunder Chatterjee for Respondents. 

Where the payer of a hoondeein a suit to recover the 
amount of the same, made four persons defendants, viz., 
the drawer and the acceptor of the hoondee, his own en- 
dorsee, and a party whom plaintiff alleged to be the 
principal, whose agent was the drawer, the suit was held 
to be a combination of four suits in one not to be allowed 
by the Civil Courts, 

Phear, J.—Turs is a suit brought by the 
payer of a hoondea to recover the amount 
of the same, and he makes the following four 
persons, defendants,—the drawer of the 
hoondee Koran Manjee, the acceptor of the 
hoondee Kartick Hazra, Kunhya Loll his 
own endorsee of this hoondee, wiz, the 
person to whom he had endorsed it but who 
afterwards re-conveyed it to him, and finally, 
the person who has been treated as the 
principal defendant, Habeel Beparee, but 
whose name does not appear upon the docu- 
ment at all. However, the plaintiff says 
that Koran Manjee did not draw the hoon- 
dee on his own account, but acted in the 


‘| matter solely as agent of Habeel Beparee, 


and that he is, therefore, entitled to treat 
Habeel Beparee as actual drawer. 

We think that we ought not to proceed to 
give our decision in this case without re- 
marking that the combination of four dig- 
tinct suits in one is an occurrence that ought 
not to have been allowed to take place by 
either of the Lower Courts, and it is observ- 
able that if the plaintiffs case be a correct 
one, two out of the four defendants are 
persons against whom he has no cause of 
action at all. If Habeel Beparee, whom he 
now treats as the principal defendant, and 
who indeed is the only person that appears 
before us on appeal, is liable to him on the 
hoondes, then Koran Manjee is not liable, 
because he must have acted as agent only. 
And it is so obvious as hardly to need being 
pointed out, that Kunhya Loll, the plaint- 
iff’s own endorsee, could not with propriety 
be made the defendant in a suit by the 
plaintiff on the very hoondee whieh he 
himself endorsed to Kunhya Loll, unless, of 
course, the endorsement to him by Kuuhya 
was a re-endorsement in the way of business, 
and such as made Kunhya Loll liable to 
pay the plaintiff the amount of the ~hoondee. 
But this is not suggested for a moment, In 
this case, Kunhya Lof simply endorsed back 
to the plaintiff, in order that the plaintiff 
might sue.upon the hoondee. 
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so, there can be no other point in this case. 
The decision of the Lower Appellate Court 
must be affirmed, and the special appeal dis- 
missed with costs. We cannot help saying 
that the plaintiff has been extremely ill- 
advised in this litigation throughout. 


The 19th August 1868. 






Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 





The 19th August 1868. 


Present: 


Limitation — Adverse possession — 
Joint family property. 


Case No. 393 of 1868. 
pherson, Judges. 


Attachment—Sections 235, 239, and 
240 Act VIII. 1859 — Service of 
process — Laches of Court's offi- 
cers. 2 

Case No. 145 of 1867, 


Regular Appeal from a decision passed by 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Beer- 
bhoom, dated 29th November 1867, re- 
versing a decision passed by the Moonsiff 
of that District, dated the 27th Novem- 


ber 1866. hye, dated the 29th March 1867. 


Indro Chunder Baboo and another (Plaintiffs) 
Appellants. 


VETSUS 


Mr. Hamilton Grant Dunlop, manager on 
behalf of the Agra and Masterman’s Bank, 
and others (Defendants) Respondents. 


Mr. Lowe and Baboo Kishen Kishore Ghose 
for Appellants. 


ir R. T. Allan and Baboo Bhowanee 
Churn Dutt for Respondents. ` 


To render an attachment of land or any interest 
in land effectual so as to render a subsequent aliena- 
tion void (with reference to Sections 235, 239, and 240 
of Act VIII of 1859), the several processes prescribed in 
Section’ 259 must be gone through,—7. e, (1) the written 
order of attachment issued under Section 235 must be 


Brokobhanoo Dossia (Plaintiff) Appellant, 
versus 


Huro Soonduree Dossia and others (Defend- 
ants) Respondents. 


a 
2 


Baboo Khettur Mohun Mookerjee 
for Appellant. 


= Baboo Luckhee Churn Bose for Re- 
spondents, 


read aloud at some place on or adjacent to the land or 
property attached; (2) the written order must be fixed 
up in some conspicuous part of the Court-house: and (8) 
the written order must be fixed up in the office of the 
Collector of the Zillah in which the land is situated, 
Macpherson, J.—I do not think it is 
necessary to call upon the respondents to sup- 
port the judgment of the Court below, because 
it is impossible, upon the evidence, to hold 
that the attachmennt was made in the man- 
ner prescribed by law so as to be ar attach- 
ment ‘within the meaning of Section 240 of 
Act VIII of 1859. It is clear that this 
property was not attached so as to make a 
subsequent alienation of it void. Section 
235 of the Act says:— where the property 
‘ shall consist of lands, houses or other im- 
‘‘moveable property, the attachment shall 


A Hindoo widow was held to be barred by limitation 
in a suit to recover the undivided half of her husband’s 
estate, of which she had allowed the defendant to remain 
in possession for more them 12 years. 


Jackson, J.—THE one point which is 
decisive in this case is that the plaintiff's 
suiteis barred by limitation. She having 
been in the, enjoyment of an undivided half 
of her husband’s estate since the death of 
her husband; has allowed the defendant 
to remain in the enjoyment of the other 
undivided half, and a period of more than 
12 year has expired. It is quite clear that 
the suit now to rec@ver possession of the 
half which ha&S been allowed to remain 
in the defendant’s hand, upon the ground 
that the plaintiff was entitled to the exclu- 
sive poss¢ssion, must be too late. That being 


“the defendant from alienating the property 
“by sale, gift, or in any other way, and all 





The Hon’ble H. V. Bayley and A. G. Mac- 


the Principal Sudder Ameen of Rajsha- | 


“be made by a written order prohibiting ` 
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“ persons from receiving the same by pur- 
“chase, gift, or otherwise.” 


Section 239 says:—‘‘In the case of 
“lands, houses, or other immoveable pro- 
“ perty, the written order shall be read 
“aloud at some place on or adjacent to such 
“ lands, houses, or other property and shall 
“be fixed up in some conspicuous part of the 
“ Court-house, and when the property is 
“land or any interest in land, the written 
“ order shall also be fixed up in the office of 
“the Collector of the zillah in which the 
“land may be situated.” And then Section 
240 says, “after any attachment shail have 
“been made by actual seizure or by written 
“ order as aforesaid, and in the case of an 
“ attachment by written order after i shall 
“ have been duly intimated and made known 
“in manner aforesaid, any private alienation 
“of the property attached, whether by sale 
“ gift or otherwise, and any payment of the 


~ “debt or debts, or dividends or shares to the 


“ defendant during the continuance of fhe 
“attachment, shall be null and void.” 


The appellants in this case contend that 
before the mortgage to the Agra Bank they 
had attached the prope*y, and that the mort- 
gage is consequently void. There is evi- 
dence that a written order prohibiting the 
alienation of the property was issued: and we 
may take it to be proved that that order was 
read aloud at some place on or adjacent to the 
lands, houses, or other property to which the 
order related. But itis not proved that the 
order was fixed up in the Court-house or in 
the office of the Collector of the zillah ; on 
the contrary, there is the positive evidence of 
the Nazir and of the decree-jaree mohurir 
that the order was never fixed up either in 
the Court-house or in the Collectorate. 
Under these circumstances it appears to me 
that the property was not duly attached. 


The objection is by no means a technical ob- 
jection. ‘The affixing the notice in the Court- 
house and in the office of the Collector is a 
far more certain means of giving information 
to the parties immediately interested, than 
is the process of reading the notice aloud on 
the land or on some place adjacent to it, 
A mau can always arrange so as to. keep 
himself acquainted with all notices fixed up 
in the Court of the Judge or the Collector 
of a District. But there can be no certain- 
ty that he will happen to hear or to be made 
acquainted with orders which are merely 
read aloud on his land or on some place 
adjacent to it. In the case before us, it is 
not proved that the judgment-debtor was in 


REPORTER. Rulings. 265 


personal possession of the lands which were 
the subject of attachment, and there is no- 
thing whatever to show or to lead to the pre- 
sumption that he was acquainted with the 
fact of the order of attachment having been 
read aloud by the peon who was sent to at- 
tach the property. The probability of the 
judgment-debtors having known that the at- 


‘tachment had been issued, would have been 


far stronger if the order had been fixed up 
in the Court-house or in the office of the 
Collector. 


Section 240 says that alienations after at- 
tachment are to be void, if the attachment 
or the written order ‘‘ shall have been duly 
intimated and made known in manner 
aforesaid.” ‘The words “ manner gforesaid” 
relate to the provisions of Section 289, and 
when two out of the three methods prescrib- 
ed by that. Section for intimating aud mak- 
ing known attachments have been wholly 
omitted, it cannot possibly be said that the 
order of attachment was duly intimated and 
made known within the meaning of Section 
240. 


The fact that the attachment was not duly 
intimated or made known has not been shewn 
to us to have been owing to the laches or de- 
fault of the appellants; for the process having 
once been put into the hands of the officers, 
of the Court for execution, the responsibility 
of carrying out the details properly clearly 
rested with them, except in so far as the 
appellants may have been bound to point out 
the particular parcels of land which they 
wished to attach, and to render any other 
reasonable aid which was in their power 
to the officers who had to execute the 
process. Section 222 of Act VIII of 1859 
enacts that ‘every warrant for the execution 
“of a decree shall bear the date of the day on 
“ which it is issued, and shall be signed by 
“the Judge and sealed with the seal of the 
“ Court, and delivered to the nazir or other 
* proper officer of the Court. A day shall 
“be specified in the warrant on or before 
“which it must be executed, and the nazr or 
“other proper officer shall endorse upon the 
“warrant the day and the manner iu which it 
“was executed, or if it was not executed, the 
“reason why it was not executed, and shall 
“return it with such endorsement ~o the 
‘< Court from which it issued.” j 


= 


We have it from the * mouth of the nazir 
of the Court of the Judge of Rajshahye, not 
only that two out of the three forms necessary 
to be gone through to perfect an attachment 
were omitted in this case, but that it used to 
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be the practice of the officers: of the Court 
systematically to omit these forms in all cases. 
We have seen that Section 222 directs that 
every warrant for the execution of a decree, 
when signed by the Judge, shall be delivered 
to the nazir for execution. The nazir, how- 
ever, seems from his evidence to consider him- 
self only partially responsible for seeing that 
the execution is properly carried out. Te 
says—‘Ifany notice” (I read from the J udge’s 
notes) “has to be affixed in the Collectors 
“ office, the custom always is to send it to the 
“Collector with a roobocaree. The roobo- 
“t caree does not go through my hands. The 
“ decree-jaree mohurir would know whether a 
*‘rooboocaree was sent.’? Further on, the 
nazir says “T cannot say what is the proper 
“ way, according to the law, for attaching 
** houses and lands. No written order was 
“ fixed up in the Court-house regarding the 
“ attached property. For the last two years, 
“ notices of non-interference have been issued. 
“ Before that, the custom was to attach as 
“has been done in this case.” ‘The decree- 
jaree mohurir alluded to was also examined 
as a witness, and he declared that it was not 
the custom in the office to cause notices of 
attachment of land to be fixed up in the 
Court-house, and that no notice regarding 
the atiachment in this case was sent to the 
Collector’s office. We have, on the one hand, 
the express directions of Section 239 per- 
fectly clear and distinct, so that any man 
who reads the words can understand their 
meaning ; on the other hand, we have the 
practice or custom of the Court of the Judge 
of Rajshahye. 


It is quite inconceivable that the Nazir of 
Court should the venture openly to say he does 
not know what the provisions of the law are 
as to the mode of attaching property. If the 
nazir of the Court does not know how pro- 
perty is to be attached, he is not fit for the 
office he bolds. If it is not the nazis 
business to know how to attach property in 
execution of a decree, the question arisos, 
whose business isit? Without answering 
that question decisively at present, or ex- 
pressing any opinion as to who is the indi- 
vidual specially to blame in this case, I 
shall merely observe that one who under- 
takes the, office of nazir, or any other 
importang executive office in the Court of 
a Zillah Judge, ought to bear in mind that, 
by accepting the post, he also accepts 
certnin responsibilities, and that it is quite 
possible that he may make himself personal- 
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ought to have been realized through him, 
but which by reason of his culpable igno- 
rance or indifference or neglect are not rea- 
lized by him under a warrant which has 
been entrusted to him for execution. The 
nazir says that giving notice to the Collect- 
or’s office was not his duty, but that of the 
decree-jaree mohurir. What the precise 
position of the decree-jaree mohurir may be 
in the Court of the Zillah Judge, I am 
not prepared to say. But I am quite prepared 
to say this, that if parties get proper orders of 
attachment under Section 285, and pay the ne- 
cessary fees, and those orders are made over in 
the ordinary course of business to the proper 
officers of the Court for execution, and ifthe 
execution proves fruitless, through no default 
on the partof the decree-holder but merely 
through the gross neglect of the officers of the 
Court, those officers are personally liable, and 
cau be compelled to make good to the decree- 
holder that which might have been recover- 
ed but for their negligence, if the neglect 
can*be brought home to them. It ‘is in 
truth a perfect scandal that we should have 
before us the evidence (taken within the 
last few weeks) of a nazir and a decree-jaree 
mohurir of an imporant district like Raj- 
shahye, the one of whom says he does not 
know in what manner the law directs pro- 
perty to be attached in execution of a 
decree, and the other of whom seemingly 
ignores the existence of such a thing as 
Act VIII of 1859, and says it was not, till 
recently, his custom to fix up the notices 
of attachment in the Collector’s office. The 
proceedings connected with the execution 
of decrees are worse conducted and more 
productive of abuses than any other pro- 
ceedings in our Courts. It is not to be 
wondered at that such should be the case 
when the chief executive officers of: a Zillah 
Judge’s Court are found coming forward 
and openly professing themselves as ignorant 
and negligent, as the nazir and decree-jaree 
mohurir in this case themselves say they 
were. 


The omission and neglect of duty which 
have occurred, whoever is responsible for 
them, are fatal to the attachment and, there- 
fore, I think this appeal must bedismissed with 
costs. ‘The appellant’s Counsel urged that. 
even supposing the mortgage to the Agra 
Bank to be good, still the equity of redemp- 
tion remains liable to be attached and sold. 
But this suit is not one framed with refer- 
ence to the equity of redemption ; and our 


ly liable for any sums of money which | decision in this suit does not affect any ques- 
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tion which may arise as to the equity of 
redemption. 


Bayley, J.—With reference to Sections 
235, 239, and 240 of the Code of. Civil 
Procedure, I am of opinion that the three 
processes, viz., (1) the reading aloud of the 
proclamation in some conspicuous part or 
place adjacent to the lands attached ; (2) the 
affixing of notice in the Collector’s office, 
and (8), affixing the notice in the Court- 
house, must be all three done in order to 
render an attachment effectual as an injunc- 
tion against alienation. 


It is quite clear from the evidence-of the 
officers of the Rajshahye Court in this case, 
that the rules prescribed by the Procedure 
Code for the attachment of property in exe- 
cution of decree have not been observed, and 
that legally there has been no attachment. 


I would remark that it is no less the duty 
of the presiding officer than of his subor- 
dinates to observe, and cause the observance 
of, these rules, and that the provisions of 
the Sections above cited should have been 
strictly followed. 


= I would add in this case that, although no 
claim for equity of redemption which the 
plaintiff may have, can be now decreed, 
because it was not for that that this suit has 
been brought, still this decision ‘will be no 
bar to such a claim. 


The appeal is dismissed with costs. 





The 19th August 1868. 
Present: 


The Hon’ble H. V. Bayley and A. GQ. Mac- 
pherson, Judges, 


Documentary evidence (copies and 
originals)—House-rent — Purchaser 
at sale in execution. 


Case No. 2886 of 1867. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
24th July 1867, reversing a decision 
passed by the Principal Sudder Ameen 
that District, dated the 14th February 
1867. 


James Fegredo (Defendant) Appellant, — 
versus 


Mahomed Moddessur and others (Plaintiffs) 
Respondents. 
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Messrs. G. C. Paul and C. Gregory and 
Baboo Taruck Nath Sein for Appellant. 


Baboos Onookool Chunder Mookerjee, Otool 
Chunder Mookerjee, and Anund Chunder 
Ghossal for Respondents. 


Though a copy of a document should not be put in as 
evidence when the original itselfis available, yet in a 
casein which a copy of a letter was filed without ob- 
jection in the Court of first instance, and the writer of 
the letter (one of the defendants) was cross-examined 
as to it, the Lower Appellate Court was held not to be 
justified in refusing to consider that the copy was evi- 
dence of the letter. 


Where the right, title, and interest of the owner of a 
house ate purchased at a sale in execution, and the 
purchaser find the house in the occupation of a lessee 
ata fixed rent, his giving the lessee notice that after 
a certain date he intends to charge him at a particular 
rate does not give him aright to rent at that rate, 
If not content with the rate fixed in the lease he can 
only get such sum as the Court finds to be a fair and 
reasonable rent. 

Macpherson, J—TueE plaintiffs, who are 
respondents in this appeal, sued the appel- 
lant for rent of a house known as “ Captain 


Saheb’s Kootee” in the station of Burdwan. 


The plaintiffs, in February 1864, pur- 
chased the property at a sale in execution 
of a decree against Dad Ali and Mahomed 
Ali; and they allege that the house was the 
joint property of Dad Ali and Mahomed 
Ali, who were interested in it in equal 
shares, and that the plaintiffs having pur- 
chased the right, title, and interests of Dad 
Ali and Mahomed Ali and their representa-, 
tives, are entitled to the whole property. 


The plaintiffs, on the 14th August 1865, 


served the appellant with uotice to quit, the 
notice adding that if he did not quit he 
would be charged with rent at the rate of 
rupees 100 per month iu lieu of rupees 
40 which was the rent paid by him up to 
that time. 


The appellant’s defence is that he holds a 
lease of ihe house from Akburunnissa and 
Nujmunuissa, the two widows of Dad Ali, 
and that that gives him a good title as 
against the plaintiffs. His case is that 
Mahomed Ali aud his representatives had 
at the date of the attachment under which 
the plaintiffs purchased, no interest what- 
ever in this house ; and that the bease grant- 
ed him by the widows is prior in date to 
the attachment. 


It ‘is admitted by all parties that the house 
originally belonged to Khyrat Ali, thé father 
of Dad Ali and Mohamed Ali. The appel- 
lant alleges that Khyrat Alimade a will by 
which he left one-third of this property to 
each of lis sons and gave the remaining one- 
third to be held by Dad Ali alone as wugf; 
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that subsequently, Mahomed Ali gave up all | the plaintiffs, but that the plaintiffs were 
his interest in the one-third which had been | entitled to the rent due under it; and that 
left to him, and thereupon Dad Ali made the | the appellant could not claim from the plaint- 
whole property wugf, and eventually died | iffs any deduction on account of repairs or 
leaving a will by which he gave the estate | under the agreement entered into between 
as wugf to his two widows, in the propor- | him and the widows. The Principal Sudder 
tion of 10 annas to Nujmunnissa and 6 | Ameen gave the plaintiffs a decree for rent 
annas to Akburunissa. The appellant con-! at the rate fixed by the lease, namely, rupees 
tends that in this manner the lease given to | 40 per month. 


him by the widows is not affected by the An epveal was preferred by the plaintiffs 
sale at which the plaintiffs purchased. to the Judee, i by way i onal 
The appellant on the 4th of Bhadro 1269, | the defendant Fegredo objected to the first 
obtained a lease of this house, but it , Court’s decision as to the sum of 2,000 rupees 
was executed by Akburunissa only. The | claimed for repairs done by him. 
house was attached in execution of the 
decree under which it was subsequently sold 
tothe plaintiffs on the 29th Magh of the 
same year ; but prior to that (on the 12th 
Aghran) the appellant alleges he got a 
letter from Nujmunnissa ratifying and con- 
firming the lease which Akburunissa had 
granted. In Assin 1270 Nujmunnissa exe- 
cuted a formal lease of her share in this. 
house and other properties to the appel- 
lant. 


The Judge held that the lease was granted 
by Akburunissa bonznå fide, but that the 
alleged ratification by Nujmunnissa by letter 
prior to the attachment was uot proved, be- 
cause the letter produced by the defendant 
was a copy, aud the lady, although examined 
as a witness in the suit, had uot been ques- 
tioned as to this letter,—and further because, 
although the origiual document was, when 
the appeal was before the Jndge, produced 
: from the record of another case, it appeared 

The appellant, besides denying the plaint- | that its genuineuess was not distinctly estab- 
iff’s right in točo, pleaded further that he lished or adjudicated upon in that case,— 
had spent a large sum in repairing the house, | and lastly because the defendant Fegredo 
aud that the widows agreed to allow him! had not deposed on oath to the circumstances 
2,000 rupees for the repairs, with interest at ; under which Nujmununissa gave him the letter. 
5 per cent, and had consented to rupees 10! The Judge also held that Nujmunnissa’s 
per mensem being deducted from the rent | formal lense was given after the- artach- 
in re-paymeut of the amount so expended by | ment, though before sale, and that although 
appellant; and he claimed the benefit of , Akburunissa’s lease was good as to the 6 
this arrangement as against the plaintiffs, if annas to which the Principal Sudder Ameen 
liable to them at all. had declared her to be entitled under Dad 
Ali’s will, the plaintiffs could set the lease 
aside as to the other 10 annas as to which 
the lease was in no way binding upon 
them. 








The Principal Sudder Ameen was of 
opinion that it had already in another suif, 
referred to as No. 26 of 1858, been decided 
that the supposed will of Khyrat Ali was a 
forgery ; id he held that it as not proved The Judge, however, thought at Fegre- 
that the property was left as wugf by Dad do was entitled oe tan BUR for repairs 
Ali; thatit appeared that on the death of done, as such repairs A e ai and 
Khyrat, his sons Dad and Mahomed succeed- he remauded the case for fui et investiga- 
ed to the property in equal shares; that | tion as to the amount due for r A 
Mahomed relinquished and gave up his share decree was given to the plaintiffs or rent at 
to Dad, who consequently died proprietor of the rate of 100 rupees per ae for the 10 
theavhole; and that Dad left a will by which , 92088 share from the date of the plaintiffs 
he gave the whole 16 annas to his widows | 2otice to quit or pay the higher rent, but 
in the proportion of 10 annas to Nujmun- subject ton deduction for what might be 
nissa and 6 annas to Akburunissa. The | found due for repairs. 

Principal Sudder Ameen also found that it) The material questions raised by the ap- 
ae lage) Ba at 186 Pig ee tee | pellant in his special appeal to this Court 
dows did not possess hny rights (as against nee 

the plaintiffs) in the property ; that the| I.—That as the Judge accepts as genuine 
lease which had been granted prior to the; and acts‘upon the will of Dad Ali, so far as 
plaintiffs’ purchase could not be set aside by ‘ it gives this house to his widows in the pro- 
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portiou of 6 annas and 10 annas, he ought 
to have accepted the will as genuine, and to 
have acted upon it so far as it declared the 
house to be wugf, and treated it aud left it 
to his widows as such. 


JI.—That the Jndge has rejected the evi- 
dence in support of Nujmunnissa’s letter of 
ratification on no legal grounds, as it was 
not for the defendant to cross-examine Nuj- 
munnissa as to her ratification, that lady hav- 
ing deposed that she did as a matter of fact 
give it, and it being for the opposite party to 
cross-examine her on that point. 


III.—That the former decisions relied on 
do not prove the property not to be wugf. 


IV.—That the lease granted by Akbar- 
unissa being undoubtedly good for her share, 
and Nujmunnissa having stood by and allow- 
ed the defendant to take the lease and enter 
on possession and make extensive repairs, the 
plaintiffs cannot now avoid the lease. 


V.—That the Judge was wrong in consi- 
dering 100 rupees per mensem to be due for 
the 10 annas share, when plaintiffs them- 
selves claim only 100 rupees per mensem as 
for the whole 16 annas. . 


VI. That the mere giving notice that 
after a certain date, defendant was to be 
charged at the rate of 100 a month, does not 
entitle plaintiffs to a decree ate that rate, 
unless they prove that the sum named in the 
notice was a reasonable and proper rent, look- 
ing at all the circumstances. 


By way of cross-appeal, the plaintiffs urges 
that the order of remand was wrong, and 
that they were in no way liable to the de- 
fendant in respect of repairs done, 


The reasons given .by the Judge for con- 
sidering the alleged confirmation by Nujmun- 
nissa not to be proved are quite insufficient 
and based upon a mistake as to the evidence 
given by Nujmunnissa when she was 
examined. 


He says—“ With regard to the evidence 
“regarding the pottah by which the defend- 
“ant is in possession, the Court concurs 
«with the Principal Sudder Ameen in find- 
«ing that the pottah of Akburunissa is a 
“bona fide lease ; but it considers that the 
“alleged confirmation of the said pottah by 
“the other widow Nujmunuissa has been 
« considered established without sufficient 
“« proof of the same having been adduced, 
‘for only a copy of the letter said to have 
‘heen written by her to this effect was pro- 
“ duced in the Lower Court, and though the 
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“ deposition of that lady was taken, she wa 
“ not questioned with regard to that letter. 
“ The original has been produced to-day by 
“ the defendant, and the record in which it 
“was previcusly filed has been inspected at 
“the request of the appellant, and it is 
‘found that in that case the Moonsiff did 
“not decide as to the genuineness of the 
“document, and that the Judge in appeal 
« did not mention it at all. Under these 
« circumstances, the Court is of opinion that 
“ the said confirmation of the lease granted 
“ by Akburunissa has not been established 
“in evidence.” 





Now, we do not mean to say that the 
letter in question was put before the Court 
in a regular manner. But the copy of the 
letter having, without objection on the part 
of the plaintiffs, bean put in evidence in the 
Court of first instanée, the reasons given by 
the Judge do not justify his reversing the 
Principal Sudder Ameen’s decision which 
accepted this copy as evidence. No doubt, 
it was wrong to putin merely a copy when 
the original itself was available, which it 
was, although filed in another suit, Yet not 
only was no objection taken in the Principal 
Sudder Ameen’s Court on the ground of its 
being only a copy, but the plaintiffs pleader 
(the original not being then before the 
Court) cross-examined Nujmunnissa as to 
this letter. It appears from the deposition 
on the record that in her examination in 
chief (on behalf of the defendant), Nujmun- 
nissa was asked in effect, “did you grant a 
roka (or letter) sanctioning the settlement 
made by Akburunissa on the 4th Bhadro 
1269 for the Captain Sahib’s house,” &c. 
To this she replied, ‘‘ Ihave given my cou- 
sent to the settlement made of this house on 
the 4th Bhadro” &c. In cross-examination, 
the plaintiff’s pleader asked her—‘ When 
“and where did you grant this roka just 
“now attested by you, and who wrote the 
“samo?” The answer is It was written 
“ by my mooktear at my house in?’ &c. 


Reading her deposition asa whole, it is 
clear that the Judge is wrong in saying that 
Nujmuunissa was not questioned as to that 
letter. She was asked as to the letter, and 
she spoke to it or “attested it”: and it was to 
this letter that she referred when she said 
she had given her consent to the set{lement. 
It is true that defendant did not ask *her par- 
ticularly on what datedshe gave her consent : 
and that the plaintiffs, although they asked 
the question, did not get any answer lo it. 
But we are of opinion, beariug in mind the 
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circumstances under which, and the manner | as a fact that before he died, the whole of 
in which, such examinations are usually con- | these premises vested absolutely in Dad 
ducted in the mofussil, that on ‘the whole, | Ali, itis matter for consideration whether 
this witness did (supposiug her evidence was , there is any thing to prevent Dad Ali from 


to be believed, which is a matter for the 
Judge, and not for us to decide) prima facie 
prove the letter of confirmation. If the 
plaintiffs *really meant to contend that the 
letter was not written on the day on which 
it purports to have been written, they should 
have insisted on an answer to their question 
on this point. The original was produced 
before the Judge, and if the Judge thought 
he could not look at the copy because it was 
only a copy, he should have given the par- 
ties an opportunity of proving the original, 
even at that stage of the proceedings. It 
is a very great hardship on a suitor to be al- 
lowed without objection to put in a copy 
as evidence in the Court of first instance, 
and to be thrown out by the Appellate 
Court on the ground that the copy was not 
in strictness admissible. Still moreis it a 
hardship on him when he is able, as in this 
case, when before the Appellate Court, to 
produce the original but it is rejected with- 
out his being called on to prove that it is 
what it purports to be. Why the Judge did 
reject thé original we do not exactly kuow ; 
for the fact that another Court did not in 
another suit decide whether the letter was 
or was not genuine could be no possible 
reason why the Judge should in this case 
declare it not to be genuine. 


No issue was raised or tried in the Court 
of first instance as to the date on which 
Nujmunnissa first confirmed the lease to the 
appellant : and we think it necessary that the 
issue should now be properly tried and decided, 
fresh evidence being gone into for this purpose. 
Both the appellant himself and Nujmuunissa 
should be examined strictly as to the exact 
date on which, and circumstances under 
which, the letter of confirmation was given. 


These premises are no doubt treated by 
Dad .Ali in his will as wugf, at the same 
time that they are left in the proportion 
of Ģ annas and 10 annas to his widows. 
The Judge adopts and acts upon the 
gifts to the widows but does not recognize 
or give effect to so much of the will as 
treats this property as wugf. Now, it may 
be, as the Principal Sudder Ameen says, 
that theewill of Khyrat Ali has been de- 
clared by’a competentg Court to be a for- 
gery, and that*this house never came as 
wuqf into the hands of Dad Ali and 
Mahomed Ali, But when the Judge finds 


| 


himself making them wugf and leaving 
them as such to his widows. If the ques- 
tion as to this house being in the hands of 
the widows as wugf has been determined 
by ajudicial decision which is conclusive 
against the parties in this suit, of course 
there is an end of the matter. But the 
case has been so badly tried, and the record 
before us is in such a state of confusion, that 
we cannot find out that there really is any 
decision of this point which is binding. 
The decisions in cases Nos. 7 and 8, which are 
referred to by the Principal Sudder Ameen, 
have been long since reversed, and new 
judgments have (it is stated at the Bar) 
been passed in those cases. If this be so, 
the Lower Appellate Court’s judgment 
(so far as this matter is concerned) is 
clearly based on no substantial ground. The 
issue as to whether the Innds came to the 
hands of the widows as wugf, and was 
wugf atthe time the lease was given by 
Akburunissa to the appellant, has not bee 
properly or fully tried, and it must be tried 
again on the remand. As already said, it 
is possible that the property may be wugf 
of the creation of Dad Ali, even though it 
was not made wugf either by Khyrat Ali 
or by Mahomed Ali, This question must 
now be distinctly disposed of. The Judge 
must consider and state with precision in 
his judgment what particular decisions, if 
any, still unreversed, relating to the matters 
in issue in this suit are in evidence, and are 
binding on the parties. 


When we say that this property was 
possibly made wugf by Dad Ali, we do 
not forget that though Dad Ali may have 
intended to make it wugf, he may not have 
succeeded in doing so. That is one of the 
points which the lower Court has to decide.. 
If the dedication of the property for 
religious purposes was not bond fide, but 
was merely nominal, it would not be valid 
wugf as against the plaintiffs. 


There is another important point in 
which the judgment of the Lower Appel- 
late Court is wrong. If the appellants 
case is eventually held to be good as to a 
6 annas share, but bad as to the remaining 
10 annas share, it may be that the plaintiffs 
are entitled to eject the appellant, and it 
may be that they are entilled to recover 
from him rent for the 10 annas share at a 
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fair aud reasonable rate. But the mere 
fact of the plaintiffs having given him no- 
tice that they, after a certain date, intended 
to charge him at a particular rate does not 
give them any right to a decree for rent 
at that rate. If they are not content with 
rent at the rate fixed in the lease, they can 
get only such a sum as the Court finds is, 
under all the circumstances of the case, a 
fair and reasonable rent for the use and 
occupation by the defendant of the 10- 
annas share. No inquiry has yet been made 
by the lower Courts on this bead: and ‘this 
inquiry must now be made, if the Court 
shall, on re-hearing the case, still be of opi- 
nion that the plaintiffs are entitled to any 
rent. at all from the appellant. In deciding 
What is a fair and equitable rate for the 
defendant to pay, the state of the house 
when he entered upon the occupation, and 
the reasonable and necessary repairs exe- 
cuted by him since his entry, may properly 
be taken into consideration. 


The appellant is also right in saying that 


the plaintiffs claimed only 100 rupees a 
month as for the whole house; and the 
Judge is wrong in giving them that sum 


for only a 10-annas share of it. 


I do not think there is any thing in the 


point made by the appellant that the lease 


of the 10-annas share, os ‘well as of the 6- 
annas share, should be held to be binding. 


upon the plairtiffs, because Nujmunnissa,—~ 
even supposing her not to have in the first in- 
stance and before the attachment, confirmed 
and ratified the lease given by Akbur- 
unissa,—stood by and allowed the appellant 
to enter under the lease and to expend 
money in the repairs of the house. There 
is no evidence to show that Nujmunnissa 
in any .way (save so far as the confirmation 
which has been pleaded extends) by her 
conduct induced the appellant to take the 
lease, or did any thing which would have 
prevented her from at any time saying that 
the lease was bad so fur as her 10-annag 
share was concerned. 


As regards the cross-appeal of the plaiat- 
iffs, it is clear that their liability to the 
deduction claimed for repairs depends en- 
tirely on the date of the agreement to 
allow such deduction entered into by the 
Jf it was entered into before the 
attachment, it is binding on the plaintiffs 


exactly in the same degree as the lease, 


' it was entered into after the attachment, 
1t Cannot in any way bind the plaintiffs, 


The Judge finds that the agreement, so far 
as Nujmunnissa was concerned, was subse- 
quent to the attachment. But the letter of 
Nujmunnissa relied on by the appellant 
(on the question of repairs) on the face of 
it bears date anterior to the attachment, aud 
the Judge does not state why hg declares 
it to be subsequent,—which he ought to 
have done, if he considers the letter to 
which I allude to be a genuine document, 
—and he has not found expressly that it is 
not so, It seems to me that this matter also 
requires to be considered, and that there 
must be an express decision as to whether 
or not Nujmunnissa entered into the agree- 
ment as to repairs, on which the appellant 
relies, and entered into it at the time the 
appellant says it was entered into. 


The case is really a very difficult one, in- 
volving many very complicate and intricate 
questions, and the consideration of the effect 
of various previous decisions, the effect of 
which it is not easy to ascertain accurately, 
Moreover, the case has been put very badly, 
and in the most confused manner possible, 
before the lower Courts. But it is impossible 
to discover and declare the true relative 
positions of the parties without going with 
the utmost precision and accuracy into all 
the details of what has occurred, both in the 
results of previous litigation as to this pra 
perty, and in the course of the dealings 
between the appellant and the widows in 
relation to the giving the lease to the appel- 
ant and subsequent thereto. The judgment 
of the Lower Appellate Court is reversed 
with costs, and the case is remanded that it 
may be re-tried de novo with reference to the 
above remarks, 


As to the issues on which evidence has 
not yet been taken, the Judge may perhaps 
consider it necessary to refer them (under 
Section 354 of the Civil Procedure Code) to 
the Court of first instance, in order that 


additional evidence may be taken. But 
whatever Court takes the further evidence 
must take it carefully and properly ; aid if 
Nujmunnissa and the appellant are re-ex- 
amined, their examination must be a strict 
and practical one, such as is likely to throw 
some light on the questions in dispute, and 
not a mere formal orgnominal examination, 
such as that to which Nujmunuissa was in 
the first instance subjected. 
Bayley, J.—I concur. 
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Tbe 19th August 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


' Procedure — Damages —Stanp—Sec- 
tian 27 Act XXITI. 1861. 


Case No. 405 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Beer- 
bhoom, dated the 18th December 1867, 
affirming a decision passed by the Moon- 
siff of Gopalpore, dated the 30th Novem- 
ber 1866. ; 


Ram Dyal Gangooly and others (Defendants) 
Appellants, 


VETSUS 


Huro Soonduree Dossia and others (Plaint- 
iffs) Respondents. 


Baboo Kishen Succa Mookerjee for 
Appellants. 


Baboo Bama Churn Banerjee for 
Respondents. 

In a suit to recover damages on account of the value 
of crop cut and carried away, where. defendant denied 
plaintiff’s title to the land, and an adjudication on this 
point became necessary to enable the Court to decide 
the claim for damages, HELD, that the Moonsiff’s order 
was erroneous by which he compelled the plaintiff to 
put in an additional stamp to represent the value of the 
land, and that the character of the suit was not changed 
by the payment of the additional Stamp duty. 


Jackson J.—IN this case, the plaintiff sued 
to recover from the defendant damages on 
account of the defendant having cut and 
carried away the plaintiff's crop. The 
suit was valued at the amount of damages 
stated by the plaintiff. The defendant 
in his written statement denied the 
plaintiff's title to the land, and thereupon 
the Moonsiff seemed to have ordered that 
the plaintiff should put in an additional 
stamp representing the value of the land 
itself. This was done, and the suit was 
tried. The deeétal order, however, was 
that the plaintiff obtain his decree and re- 
ceive from the defendant the amount of 
damages claimed. The Principal Sudder 
Ameen affrmed this decree nnd added a 
declaration that this decree will not affect 
the right of any party. The defendant now 
appeals specially, but on the face of the 
decree appealed from the objection arises 
that the special appeal gs barred by Section 
27 Act XXIII of 1861. The special ap- 
pellant contends that the appeal is not bar- 
red, inasmuch as by the plaintiff’s request 
an adjudication of her title to the land was 
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made. There was not, however, any ad- 
judication on this point further than was 
necessary to enable the plaintiff to recoyer 
damages. The order by which the plaintiff 
was compelled to pay the additional Stamp 
duty was clearly erroneous. The character 
of the suit, however, was in no respect 
changed by the payment. The suit and de- 
cree were simply for damages below rupees 
500. We think the special appeal is clearly 
barred. The special appeal is dismissed 
with costs. 


The 19th August 1868. 


Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Alluvion—Possession—Title. 
Case No. 3822 of 1867. 


Regular Appeal from a decision passed by 
the Judge of Tipperah, dated the 28th 
August 1867. 


Nobeen Kishore Roy (Plaintiff) Appellant. 
versus 


Jogesh Prokash Gangooly 


(Defendant) 
Respondent. : 


Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Appellant. 


Baboos Onookool Chunder Mookerjee, Sree- 
nath Doss, Ashootosh Chatterjee, and 
Tarucknath Duit for Respondents. 


Land cannot be legally proved to be an accretion to 
a talook, or a re-formation of diluviated land of that 
talook on its original site, where the stream between the 
land in question and the talvuok is found to be an unford- 
ablo stream ; nor can possession under such circumstances 
give a plaintiff a right to a declaration of his title. 


© 
Bayley, J.—Tuis appeal must be dismiss- 
ed with costs. 


The plaintiff sues upon an allegation that 
the land iu suit is a re-formation of his dilu- 
viated lands on their original site, and is 
also an accretion to his chur Balamara in. 
talook No. 1480 of the Collector’s rent- 
roll. 
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The defendant’s answer was that the land 
in suit belonged to the chur Abalil alias 
Pangshia, and that the plaintiff's ‘land 
chur Baboo alleged tobe in his talook 


No. 1480 is separated from the land in suit 


by an unfordable stream. 


The lower Appellate Court finds as a 
fact that the plaintiff has failed to establish 
his right according to his allegation; and 
that the stream lying between the plaintiff's 
estate and the lands in suit is’ an unfordable 
one. 


The plaintiff appeals and urges that al- 
though he is not in a position to contend 
that the lower Court was wrong in finding 
as a fact that the stream between his land, 
chur Balamara, talook No.. 1480, and the 
lands in suit, isan unfordable one, still as 
he can show possession from 1852, this 
raises a presumption of his title sufficient 
to justify his obtaining a decree of his title, 
but if not, at any rate for being ‘maintained 
in possession and for the rectification of the 
survey map, so as to demarcate the land in 
suit to appertain to his talook 1480. 


It is the plaintiff who alleges that he has 
a right for a declaration of his title, which he 
says is a good one because the land in suit 
is an accretion to his talook 1480 or a re- 
formation of the diluviated land of that 
talook on its original site ; but in my opinion 
until the plaintiff can show that the stream 
between his talook 1480 and the land in 
suit is moé an unfordable stream, he cannot 
have any such declaration, nor can he be 
said legally to prove his allegation that 
the land in suit is a re-formation of his dilu- 
viated lands on their original site or an 


. accretion to his original talook 1480, 


I would therefore dismiss this appeal 
With costs. 


I also agree with the lower Court that 
this suit being for a bare declaration of title 


- when there is a distinct allegation of an 


undisputed possession, is one which, accor- 
ding to the recent precedents of this Court, 
will not lie; but as the valuation of the suit 
brings it within the jurisdiction of the 
Privy Council, and their Lordships in the 
Judicial Committee have observed that in 
cases appealable to that tribunal, it is advis- 
able that this Court should decide both on 
the points of law andon the merits, my 
opinion is given on both the matters accor- 
dingly. 


Macpherson, J.—I concur. 
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The 19th August 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Hindoo law — Joint Hindoo family— 
Partition. ° 


Case No. 23 of 1868, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Patna, dated the 4th 
January 1868. 


Mussamut Deo Bunsee Kooer, Appellant, 
versus 
Dwarkanath and others, Respondents. 


Mr. R. T. Allan and Baboos Kishen Suc- 
ca Mookerjee and Debendro Narain Bose 
for Appellaut. 


Mr. C. Gregory and Baboo Kishen Kishore 
Ghose for Respondents. 


Following a ruling of the Privy Council, it was held 
that separate appropriation, as well as separate holding 
and enjoyment of distinct shares, are all that is necessary 
under the Hindoo law of the Benares school to consti- 
tute a legal partition for a joint estate. 


A partition can take place notwithstanding the majar- 
ity of some of the co-parceners, and it is not necessary 
for the application of this rule thit there should be 
more than one adult member in the family, or that 
they should be brothers only. The law of partition ap- 
plies equally to all joint’ families, whatever the number 


‘of the members or the nature of their relationship. 


Every member of a joint undivided family has cn 
indefeasible right to demand a partition of his own 
share, 

Mitter, J.—THE question to be deter- 
mined in this case is whether or not the 
deceased Munnoo Lall, the husband of the 
appellant, was at the time of his death joint 
in estate with his minor nephew (the res- 
pondent), who is represented before us by a 
manager appointed by the Collector under 
the provisions of Section 12, Act XL of 
1858. I am of opinion that this question 
ought to be auswered in the affirmative, 

I think thata valid and binding separation 
between the two  brauches of the family 
has been caused by the mode in which the 
shares respectively belonging to them have 
been dealt with since the date when the%pro- 
perty of the respoudeut was placed in the 
charge of the Collector under the provisions 
of that Section. It is admitted that from that 
date down to the present moment, the $-annas 
share which belongs to the respondent has 
beeu separately held and managed by the 
Collector, solely and? exclusively on his 
behalf and for hia benefit. It is also admit- 
ted thaf the other 8-aunas share which 
belonged to Munnoo Lall was held ang 
managed by him in a similar manner from 
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that very date down to the moment of his | thatthe word paternal used in the text of 
decease. These facts are sufficient in my  Nareda implies “any relation which is the 
opinion tó constitute a legal partition. There | cause of property,” and that the word son 
was a separate appropriation, as well as a, also used in that text indicates propinquity 
separate holding and enjoyment of distinct, i general. In short, there is bu one chap- 
shares, which is, according to a recent ruling ' ter of the work which relates to the law of 
of the Privy Council, all that is necessary ' partition, and the particulary cases cited 
for that purpose under the Hindoo Law ad-! therein are merely used for the purpose of 
ministered in the Benares school. It is! illustrating the general principles upon 
wholly immaterial that the respondent was, which that law is founded. It is clear, 
incompetent by his age to exercise his own | therefore, that the minority of the res- 
discretion inthe matter. That a partition’ pondent was by itself no bar to the accom- 
can take place notwithstanding the minority ! plishment of a partition. 


of some of the co-parceners is expressly, Jt remains now to see that the partition 
sanctioned by the Hindoo Law. Verse 9| relied upon by the appellant has been affect- 
Section 6 Chapter I of the Mitackshara’ oq in a legal way. Now, it is a settled 
provides for the allotment of a share to a | doctrine of the Hindoo Law that every 
co-parcener who is born after a partition’ nember of a joint undivided fmily has an 
effected between the other members of the | indefensible right to demand a partition of 
family. It is true that this verse refers to| pis own share, The other members of the 
the case of co-parceners, the pregnancy of! family must submit to it, whether they like it 
whose mother isnot known at the time of or not. According to the Mitackshara, a son 
the partition ; but verse 12 of the same Sec- ig competent even to compel his own father 
tion distinctly states that, where the preg- j to divide the family estate when that estate 
nancy is known, the partition is only to be | iş joint and ancestral. There can be no 
deferred till the time of delivery. question, therefore, that Munoo Lall, if he 

It should not be supposed, however, that | had liked it, could have effected a partition 
the existence of more than one adult member | between himself and the respondent, provided 
in the family is inany way necessary for the | there was some one to represent the interests 
application of this rule ; or that it refers to a | of the latter. In the present instance, how- 
- partition between brothers only. With refer- | ever, the eonverse case had happened; but 
ence to the first objection, it is sufficient to say | this circumstance cannot make the slightest 
that the result would be precisely the same | difference in the result. The respondent 
whether the number of adult co-parceners is | was fully represented by the Civil Court, 
one or more, and if two or more adult co-par-; and it was at the instance of that Court 
ceners can effect a partition between them- | that the partition was effected. Section 2 Act 
selves and an infant co-sharer, there seems | XL of 1858 expressly vests the Civil Courts 
to be no reason whatever why the same rule| with full and ample jurisdiction over the 








should not apply to a family which consists of | properties and persons of all minors not sub- - 


two members only—one of whom isa major and | ject to the Court of Wards. It was in the 
the other a minor. Theutmost that can be said | discretion of the Civil Court it is true, to 
is that the interest of the minor must be re- ' place the estate of the respondent in the 
presented by somebody before a partition; bands of the Collector or not; but this 
canbe made, but this plea is by no means | discretion has been already exercised on his 
available to the respondent, as I will| behalf, and it is no longer open to him to 
- presently show. repudiate the consequences that have in- 
The second objection is equally un-|evitably resulted from it. l 
tenable. It is true that the verse quoted | Suppose for instance thas this identical state 
abové ostensibly relates to partition between | of things had been brought about by a decree 
brothers, but verse 11 of the same Section | passed by a Court of competent jurisdiction 
extends the rule to the case of a partition | in a suit instituted by some one as the next 
between uncles and nephews. Indeed, the law | friend or well-wisher of the respondent. It 
of partition is one and the same, and it} may be said that such a decree would not be 
applies equally to all joint families, whatever , passed, if the effect of it would be to deprive 
might be the number of the members and; the respondent of his right by survivorship. 
whatever might,be thé nature of the relation- | Suppose, however, that the well-wisher or 
ship existing between them. In the very | next friend had clearly made out a necessity 
definition of partition given in Verse 5|for the interference of the Court by shows 
Section 1 Ohapter 1, it is distinetly eu that Munnoo Lall had been playing 
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false with the interests of the minor. The 
Court could not have under such circum- 
stances refused to place the share of the 
respondent in some safe custody, as the 
Civil Court had done under the provisiong 
of Act XL of 1858. Could the respondent 
have been still permitted to say that he is 
not bound by the legal consequences that 
would result from such a decree? I am far 
from imputing the slightest blame to the Civil 
Court for the way in which it has exercised 
its discretion, I think that aright to take 
by survivorship is after all a right of too 
fragile and contingent a character to be 
compared for one moment with the existing 
interests of the minor, andIam by no 
means satisfied that the arrangement sanc- 
tioned by the Civil Court in the present 
case has not been, upon the whole, for the 
benefit of the respondent. But whether it 
was so or not, the respondent is clearly 
bound by that arrangement; and as to Munnoo 
Lall, it was all the same to him whether 
the arrangement was made at ‘his own re- 
quest, or it was imposed upon him by a su- 
perior power over which he had no control 
whatsoever, 

In order to place the preceding observations 
in a clear point of view, I wish to refer parti- 
cularly to the relative positions of the respon- 
dent and Munnoo Lall with referende to each 
other. It will be seen that there is an import- 
ant distinction between the different modes of 
management prescribed by Act XL of 1858. 
Whether the certificate of adminstration is 
given to a trustee appointed by deed or to some 
near relative who is willing and fit to be en- 
trusted with the charge, the law leaves it en- 
tirely in the discretion of the Civil Court to 
sanction any mode of management that might 
be suited to the position of the minor; 
except perhaps where there are positive in- 
structions to the contrary left by the testator 
himself, When, however, the estate is placed 
in the hands of the public curator or other ad- 
minstrator under the provisions of the lOth 
Section of the Act, the management must be 
for the exclusive benefit of the minor, as is 
expressly laid down in the 15th Section. In 
the same way, where the estate is placed in 
the hands of the Collector under the provi- 
sions of Section 12, the only interest to be 
consulted by the manager is the interest of 
the minor and of nobody else. That Section 
says that the Collector is to appoint a manager, 
whose duties are to be the same as those of a 
manager acting under the Court of Wards, so 
far as the rules laid down in respect of those 
duties shall be applicable to the case, 


On referring, however, to the duties of a 
manager acting under the Oourt of Wards, we 
find the following provisions made by the Le- 
gislature, Section 11 Regulation X of 1798 
provides for an establishment of officers to act 
under the manager, and the appointment of 
these officers is left entirely in the discretion 
of the Collector. Section 11 laysdown that an 
allowance is to be fixed for the support of 
the minor and of such persons of his family 
as are entitled to receive a provision from 
him, The same Section directs that a 
monthly account current is to be furnished 
by the mauager to the Collector, and the Col- 
lector is competent to give credit to the mana- 
ger for such items only as have been spent 
bona fide for the support of the minor and 
for the preservation and improvement of his 
estate. Section 18 says that if the Collector 
should think it unnecessary or unadvisable to 
appropriate the surplus receipts in the im- 
provement of the lands already under the 
manager’s charge, he shall cause the same to 
be applied by the manager to the purchase of 
other landed property, or to interest, loans, or 
mortgages, or to the purchase of Govern- 
ment securities, as circumstances may render 
preferable ; and that these new acquisitions 
are to be beld as partand parcel of the mi- 
nor’s estate. Indeed, Section 16 distinctly 
states that the management is to be for the, 
exclusive benefit of the minor, and the very 
terms of the obligation to be executed by the 
manager under the provisions of Section 9, 
clearly show that the interests of no other 
person in the world is to be consulted by him. 

Itis manifest, therefore, that the estate of re- 
spondent must have been managed withoutany 
reference whatever to the interests or wishes 
of Munnoo Lall. The servants appointed 
for the management of the respondent’s 
estate were appointed without his sanction or 
approbation, The receipts and disburse- 
ments had nothing todo with his receipts 
aud disbursements, and the profits made or 
losses incurred had nothing to do with him. 
How, then, can it be said that notwithstand- 
ing the existence of such a state of things, 
the family had still coutinued to be joint and 
undivided ? So faras Munnoo Lall’s own 
share was concerned, he had managed it 
without any reference to the interests of 
the respondent, and without any , fetter or 
restriction upon his power to deal swith it 
in any manner he liked. What sort of a 
joint family was it in which there was no- 
thing common between the members thereof 
—n family in which there was no union even 
with regard to the appointment of the ser- 
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vants by whom the family estate was to be 
managed ? 

Suppose, for instance, that Munnoo Lall 
had asked the Collector for a large sum 
of money to defray some of his personal 
expenses. Would the Collector have given 
it to hifa out of the savings made from the 
proceeds of the respondent’s 8-annas share 
of the estate ? If the family had been joint 
and undivided, the refusal of such a request 
made by Munnoo Lall might have immediate- 
ly led to a sepgration; and yet it is clear 
that such a request could not have been 
acceded to by the Collector under any 
circumstances ? Suppose, again, that it had 
become necessary for Munnoo Lall to raise 
a large sum of money for the marriage of 
his daughters (if he had any) or for the per- 
formance of some indispensible religious 
ceremony, such as the shradh of his father. 
If the family had been joint and undivided, 
Munnoo Lall might have raised this amount 
by alienating a portion of the joint estate 
without the sanction and authority of any 
one. Would the Collector, however, have 
permitted Munnoo Lall to touch one single 
item of property belonging to the respondent, 
whether real or personal, even if he (Munnoo 
Lall ) had clearly established the necessity 
for such a sacrifice? Suppose, lastly, that 
Munnoo Lall having lost the whole of his 
8-annas share, or the major part of it, by his 
own extravagance and mismanagement, lad 
brought a claim against the Collector for 

division of the family estate. Would any 
Court of justice have decreed to him a share 
of the respondent’s property that might 
have been improved five times in value by 
the prudent and wise management of the 
Collector ? Most assuredly not. It is clear, 
therefore, that there was neither a unity 
of title nor a unity of possession, both of 
which elements are indispensibly necessary 
to constitute a joint undivided family. There 
was one way only in which the family could 
have again become joint, namely, by a 
reunion ; but all prospects of such an occur- 
repce have been cut off forever by the death 
of one of the co-parceners. Ithas been re- 
cently held by the Privy Council that those 
who claim a right by survivorship are bound 
to make out a clear and satisfactory case 
before the widow’s right by inheritance can 
be defeated. In the present case, however, 
it is clear that the séate of facts admitted by 
the responden? himself is utterly inconsistent 
with the existence of any right to take by 
survivorship; and the appellant’s title by in- 
‘heritance must accordingly prevail. ° 


I would therefore recall the certificate 
that has been awarded to therespondent, and 
grant a fresh certificate to the appellant. as 
the next heir and representative of her 
deceased husband Munnoo Lall. The Judge’s 
decision ought, in my opinion, to be reversed 
with costs. 


Jackson, J.— With considerable hesitation, 
occasioned by the difficulty which I feel 
‘in attributing so serious and unlooked for an 
effect to the order of the Civil Court, I 
' concur in reversing the decision of the Court 
below, and in revoking the certificate granted 
to the respondent, 


A fresh certificate will be granted, as pro- 
posed, to the appellant. 


The 19th August 1868. 


Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Alienation by Hindoo widow—Suit 
by reversioner—Limitation. 


Case No. 900 of 1868. 


Special ‘Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 14th December 1867, reversing a de- 
cision passed by the Sudder Ameen of 
that District, dated the 28th May 1866, 


Suntokhee Thakoor (one of the Defendants) 
Appellant, 


VETSUS 


Mussamut Balasee Koonwur and another 
(Plaintiffs) Respondents, 


Baboo Debendro Narain Bese for 
Appellant. 


Baboos Mohesh Chunder Chowdhry, Romesh 
Chunder Mitter, and Annund Ghosal Paleet 
for Respondents. 


An alienation by a Hindoo widow with a life-interest 
only is binding during her life, and the suit of a rever- 
sioner to set aside such alienation is not barred if 
brought within 12 years of the period when the suc- 
cession opens out to him. 


Kemp, J.—Tuis appeal is against the or- 
der of the Judge remanding the suit, over- 
ruling the plea in bar, and we have therefore 
only to consider whether the decision of ‘the 
Judge is right on the plea in bar, the mérits 
of the case not having been decided by the 


4 ` 
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Judge. It is clear that the reversioners, 
who are the plaintiffs in this suit, have sued 
within 12 years from the period when the 
succession opened out. But the question 
i remains whether the possession of the as- 
signees of Achumbeet Thakoorain and 
Ranee Thakoorain, the widows of Booniad 
Thakoor, is adverse as against these widows, 
and consequently adverse as against the re- 
versioners. It appears that Ranee Thakoor- 
anee had no title whatever in the estate 
alienated, inasmuch as her husband prede- 
ceased his father ; but it appears that she 
N joined with Achumbeet Thakoorain, the wi- 
dow of Booniad Thakoor, and with the con- 
sent of the two ladies the alienation was 
made. There was no invasion of the rights 
of the widows, and the act of alienation was a 
i voluntary one on their part. There has, 
therefore, been no adverse possession as 
against them which would bind the rever- 
sioner, and this case must be treated in the 
way that all cases of alienation by a widow 
with a life-interest only are treated, viz., the 
alienation is binding during her life-time, 
But the suit of a reversioner to set aside 
such alienation, if brought within 12 years 
from the period when the suceession opens 
» _ out to him, is not barred. We dismiss the 
“\, special appeal with costs, including the costs 
of Ranee Thakooranee. ` 


N 





i The 20th August 1868, 
Present: 
; N 
! The Hon’ble J, B. Phear and ©. Hobhouse, 
Judges. 


Lease— Consideration paid by father 


— Maintenance. 
! Cuse No. 2622 of 1867. 


! “Special Appeal from a decision passed by 
i the Additional Judge of Chittagong, dated 
the 27th July 1867, modifying a decision 
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Zeemut Ali (Plaintiff) Appellant, 
Versus 


Mussamut Alimoonissa and others ( Defend- 


ants) Respondents. 
Mr. G. A. Twidale for Appellant. 


Baboo Nubo Kishen Mookerjee for Respond 


ents, 


Whore a father obtained, once and again, a lease in 
the name of his wife and son, paying the consideration 
money out of his own funds,and on the decease of his 
wife obtained the lease in the joint names of the same 
son and of his daughter by the deceased, and it was 
found that latterly the possession was not with the father ; 
HELD, that there was no error in law in the Judge's com- 
ing to the conclusion that the property was not intend- 
ed by the father for his own benefit, but was given to 


his wife and children for their maintenance. 


Phear, J—TH=E property which is the 
subject of suit is what may be termed lease- 
hold property. It was obtained, according 
to the fiuding of the lower Appellate Court, 
by the father who paid the cousideration 
money out of his own funds, though the lease 
was faken by him in the joint names of one 
out of two of his wives and of her gon. 
Afterwards again on that lease falling in, a 
second lease was obtained also by the father 
in the name of the same wife andson A 
third time, on the decease of that wife, a 
lease was obtained by the father, in tle joint 
names of the same son as before and of his 
sister by the same mother. The Judge 
further finds that latterly, at any rate, the 
possession of the property was not in the 
father. Upon these facts, he comes to the 
conclusion that, although the property was 
obtained by the father out of his own fundg 
still it was not intended for his own benefit, 
but was given by him to his wife ‘and her 
children for their maintenance and profit. 
And we think that there was no error in 
law committed by the Judge in coming to 
that conclusion upon these premises. ° The 
case differs, we need hardky say, altogether 
from the Gossain Case decided by the Privy 


passed by the MMoonsiff of Futtichcheree, | Gouncil. 
dated the 30th January 1867, L We dismiss the appeal with coats. 
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The 20th August 1868; dity of the lakheraj, gave the plaintiffs a de- 
cree. In appeal the Judge has reversed this 
Present: decision, and has put the plaintiffs strictly to 


.| the proof of their title, aud fiuds that they 

The Hon’ble F. B. Kemp and E. Jackson, | produce no sunnud, and that beyoud a bye- 
Judges. namah of 1830, in which the lands in dispute 

« ‘are designated as lakheraj, there is no evi- 
Lakheraj lands—Summary ejectment | dence of the validity of the lakheraj, and that 


indar — Section 10 Regula- | the zemindar (defendant) having ousted the 
Aa g a plaintiffs under the provisions of Sections 10 


tion XIX. i793—Onus probandi. | Regulation XIX of 1793, acted perfectly 
legally. The decision of the first Court was 
Case No. 914 of 1868. therefore reversed, and the plaintiffs’ suit 


a dismissed. 

SPECI A PAEAN JED O MEGIS Paroa W: Tay ailne darus doce bio wrore. Tiie 
the Judge of Rungpore, dated the 16th | plaintiffs purchased the lands as lakheraj, 
December 1867, reversing a decision of the; and it is admitted that they have been in 
Sudder Moonsiff of that District, dated | possession of these lands fora very long 
he 6th June 1867 ' time as lakheraj before their ejectment by 
the Oth June ; the defendant. The written statement filed 

, by the defendant substantially admits that 

Munsaram Doss Kurmokar (one of the | these lands were held as lakheraj, but that 

Plaintifis) Appellant, . under Section 10 Regulation XIX of 1798, 
| the defendant (the zemindar) was entitled to 
ue ' oust the plaintiffs summarily, That the 

Gridharee Ram Doss (Defendant) | defendant rested his case on that Section, and 

| 








on the powers conferred upon him by that 
| Section is more clear from the petition of ap- 
; j peal to the Judge in which he distinctly 
Baboos Kishen Sukha Mookerjee and |f yokes that Section, and asks the Judge to 
Greeja Sunkur Mozoomdar for Appellant. try the” validity of the plaintiff's alleged 
, , l lakheraj holding. Now, ina case of this 
Baboos Romesh Chunder Mitter and Kishen deseriation, Sew ae for te zen udario prove 
Doyal Roy for Respondent, that the land in dispute was held under an 


Respondent. 





invalid lakheraj title inasmuch as it was 
created subsequently to 1790, and that under 
the above quoted Section he was authorised 
to eject the plaintiffs. The onus of proving 
this was on the defendant (the zemindar). But 
the Judge, reversing the incidence of the 
i onus, has thrown itentirely and most heavily 
upon the plaintiff. We have already observed 
that the pluintiffs purchased this lakhe- 
raj land as in execution of a decree, and 
it is not unlikely that being a purchaser he 
Kemp, J.—Tuis was a suit to recover would not be in possession of the original 
possession of certain lands, which the plaint- sunnud creating the lakheraj tenure. But it 
iffy alleged are lakhera), and were purchased ! is very clear that he was for many years in 
in the name of their ancestors in 1259, and | possession as Jakherajdar, Had he brought 
from which the defendants,- who are the ze- | his action at once, he would have been en- 
mindars, have dispossessed them. The Court i titled to restoration to possession without 
of first instance found that the lands in dis- | even giving prima facie proof of his title. 
pute Jave been held in possession by the: In the present case he has brought his 
plaintiffs as lakheraj for 88 years, and as action after the lapse of many years from 
the defendants admis that they are lakheraj, | the date of ouster. But he has given 
but invalid, thb zemindar (the defendant) was ! sufficient prima facie evidence of his title 
not justified in ousting the plaintiffs of his, as lakherajdar to throw the onus of proving 
own authority. The first Court, therefore, | that this land is mal, and not lakheraj, on 
without going into the question of the. vali- | the zemindar, 


In agsuit to recover possession of lands which plaintiffs 
alleged to be lakheraj, and of which they had been dis- 
possessed by the defendants (zemindars), HELD, that as 
plaintiffs had purchased the land as lakheraj, and had been 
admittedly in possession of them as such for a very long 
time, it was for the zemindar, who pleaded a right to 
oust them summarily under Section 10 Regulation XIX. 
1793, to prove that the lakheraj title was invalid as 
having been created subsequent to 1790. 
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The zemindar, if he wishes to try the 
question of the validity of this lakheraj, must 
bring a suit for that purpose. In the present 
suit, and with reference to the pleadings of 
the parties, the plaintiffs are entitled to a de- 
cree for possession. 


The decision of the Judge is reversed, and 
that of the Court of Ait Instance, ahh 
appears to us to be a very proper and correct 
decision, restored with costs in all the 
Courts. l 


The 20th August 1868. 
Present : 


The Hon’ble J, B. Phear and C. Hobhouse, 
Judges, 


Joinder of causos — Procedure —Suit 
for delivery of papers — Specific 
decree. 


Case No. 585 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 8rd 
December 1867, affirming a decision 
passed by the Deputy Collector of 
Maniekgunge, dated the 29th May 
1867. 


Ram Coomar Sircar (Defendant) Appellant, 


VETSUS 


Kalee Coomar Dutt and another (Plaintiffs) 
Respondents. 


Baboo Nuleet Chunder Sein for Appellant. 


Baboos Chunder Madhub Ghose and 


Kishen Dyai Roy for Respondents. 


Where a plaint containing separate causes of action 
on the part of distinct plaintiffs, though but one prayer, 
viz, for the delivery up of certain nekasi papers, was 


filed and tried as a single suit, the Court trying the ; plaintiffs. 
case was held to have committed not a more technical | plaintiff, 


irregularity, but an jiieorredt proceeding liable to lead ; 
to injustice. 


REPORTER. 


| rents. 
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In deeeing sucha suit it is not sufficient for the 
Court to give an order that the claim be allowed, The 
decree ought to be a specific order upon the defendant 
to deliver up the papers. 


Phear, J.—TuHE mode in which this suit 
has been tried in both the lowes Courts, 
in our opinion reflects any thing but credit 
upon the gentlemen who presided over 
those Courts. 


In the first place, a plaint has been 
allowed to be filed which contains two se- 
parate causes of action on the part of 
two distinct plaintiffs, and the two plaint- 
ifs sue together as if they were joint 
plaintiffs seeking a remedy upon one cause 
of action. This is not a mere technical 
irregularity. It is an incorrect proceeding 
which is liable to lead to the commilting 
of injustice to the defendant, and it seems 
to us that in this particular instance, it has 
in fact led to the result of the defendant 
not having a fair trial. 


Then the suit, or rather the two suits, arc 
brought in the Collector’s Court under the 
provisions of Section 24 Act X of 1859. The 
plaint, although it is double in its nature, 
contains but one prayer, and that is aprayer 
for the delivery up of the Nekasi papers. 
There is no specife decree passed by the first 
Court. The only order given is that the 
claim be allowed. The lower Appellate 
Court takes no notice of the very serious 
irregularities which had been allowed to 
take place below ; but on the contrary says 
that it finds no fault with the decision of 
the first Court. And this the Judge says 
with the fact present to, his mind that the 
plaintiffs were not suing on a joint right, 
for in his judgment he deals with their 
claims as being distinct the one from the 
other. With especial reference to the claim 
of Hurro Soonduree, one of the plaintiffs, 
he writes as follows, namely, that ‘ the 
appellant in his answer admitted that he 
collected rents for the plaintiffs,” speaking 
of them in the plural. “ He cannot, there- 
fore, now take a new ground against the*fe- 
male plaintiff.” We must say that this looks 
to us as much like catching an unfortunate 
litigant in a trap, as we have seen for a long 
time; and in truth when this statement of 
the defeudant is carefuly looked at, tt does 
not turn out that he did thereinein fact 
admit that he collected rent for both the 

The plural form of the word 
had reference to the plaintiffs’ 
house, and uot to the collection of plaintiffs’ 
On the other hand, in the very same 
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statement, there was an express denial by 
the defendant that he was agent for the 
female plaintif. Again, the Judge’s final 
order does nothing towards setting right the 
want of precision and accuracy in the decree 
of the Court below, or rather we might say, 
the want*of a decree at all in that Court, 
for the Judge confines himself to dismissing 
the appeal. 


Under all the circumstances of the case, 
we think that the decrees of both the lower 
Courts must be reversed, and the casc re- 
manded tothe Judge with directions that 
he send it to the Court of first instance for 
re-trial on the issues which follow ; and we 
desire to remind both the lower Courts that 
in the re-trial of the case, they must treat it 
as if it were two suits, one brought by the 
male defendant, and the other by the female 
defendant, and they must conduct the trial 
of each of these separately, although the 
matter of complaint brought forward by the 
respective plaintiffs is contained in one 
formal plaint. The issues in both these 
_ suits will be the same, namely, first, whether 
the defendant was agent of the particular 
plaintiff for the collection of the rents of 
the land in respect of which that plaintiff's 
‘claim is made, or of any portion of that 
land. Ifthe Court should find this issue 


in the affirmative, then the second issue will 
be whether the defendant had any, and, if 
any, what, mekasi papers relating to the 
said agency which heis liable to deliver 


up to the plaintiff. We will add that if the | 
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The 20th August 1868. 
Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 

Onus probandi — Fraudulent sale — 

Examination of parties and wit- 


nesses—Powers of a Noonsiff—Sec- 
tions 166 and 170 Act VIII. 1859. 


Case No. 385 of 1868. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 16th December 1867, 
affirming a decision passed by the Moon- 
sif of Raojan, dated the 29th May 
1867. - 

Ram Gutty and others (Defendants) 
Appellants, 


VETSUS 


Mumtaj Bebee and others (Plaintiffs) 
Respondents. 


Baboo Gopeenath Mookerjee for Appellants. 
Mr. G. A. Twidale for Respondents. 
In a suit against a purchaser to set aside a sale in 


execution of a decree on the ground of fraud, the onus 
lies upon the plaintiff to make out that the sale was 


| fraudulent, 


A Moonsiff has power, if necessary, under Section 166 


| Act VIII. 1859 to examine any of the parties to a suit 
i and to compel their attendance; or in the event of their 


failure to comply with the order, to deal with the suit 
under Section 170. He also has power, if necessary, to 
examine any other person as a witness. 


The general duties of the lower Courts in connection 


| with the examination of witnesses pointed out. 


Peacock, C. J.---Tuts is a suit brought to 
set aside a sale of an under-tenure in execu- 


Court should find this second issue also in| tion of a decree for arrears of rent of the 
the affirmative, the decree ought to be a, tenure in an Act X case. It is brought not 


specific order upon the defendant to deliver | only against io dedre holder a Weert 
up the zekast papers which he has been 
found to be liable to deliver up. If the Court 
-ghould find either of these issues in the 
negative, then it ought to dismiss the claim 
of that plaintiff in regard to which the issue 
is so found, We think that there has been 
such an entire misapprehension of the nature 
of the contest between the litigant parties, 
and such short-comings in the conduct of 
the trialy that both sides ought to be allowed 
to adduce any fresh evidence which they 
may desire. That which is already on the 


. w 





tion case, and the tehsildar, who instituted 
the Act X suit on behalf of the decree-holder, 
but also against the purchasers ‘under tho 
execution ; and unless the sale was a collu- 
sive one and the property purchased for the 
benefit of the tehsildar, defendant No. l, 
the purchasers are the principal defendants 
and the only persons really interested in the 
determination of the suit. ‘The Principal 
Sudder Ameen says :— The plaintiffs aver 
‘that nothing remained in balance out of 
“the rent of the said talook for 1225 and 
« 1226 Mugheo; that notwithstanding de- 
« fendant No. 1, tehsildar under defendant 
“ No. 2, instituted a false suit for arrears of 
« the above years in the Revenue Court and 
“ obtained au ex-parte decree without their 
« knowledge ; and that instead of taking out 
‘execution of that decree on the moveable 


—_— 


fi 
é a 
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“ properties, he brought the property under 
« claim to gale and purchased the same in 
“the name of his son and kindred.” This 
isa mere recital of the plaintiff’s alloga- 
tion, notof the facts found to be proved. 
But if it were true that the decree and sale 
were obtained without notice to the defend- 
ants in the suit (the present plaintiffs), one 
would have expected that they would have 
applied to the Court under Section 58 of Act 
X of 1859. Nothing of the kind, as I un- 
derstand, appears in evidence. 


The Principal Sudder Ameen, referring to 
the allegation to which I have above refer- 
red, goes on to say :—“ The defendants do 
“not take any objection to the above allega- 
“ tion of the plaintiff: rather the principal de- 
« fendant No. 1 does not take any objection.” 
But it is not because the principal defend- 
ant No. 1, the tehsildar, who, if the pur- 
chase was a bond fide one on the part of the 
other defendants, is uo longer interested in 
the matter, did not take any objection, that 
the sale was to be set aside as fraudulent as 
against the purchasers. 


The Principal Sudder Ameen. then says— 
“ Hence” (that is, because the defendant 
No. 1 did not take any objection) “it was 
“ illegal to bring first the immoveable pro- 
“í perty in suit to sale instead of the move- 
‘able property.” If however the -decree 
was fraudulent, as supposed by the Principal 
‘Sudder Ameen, it would have been illegal to 
bring either the moveable or the immoveable 
property to sale under if. But so far from 
the fact being that the defendant No. 1 did 
not take any objection to the plaintiffs’ al- 
legation that the Act X suit was fraudulent, 
and that the decree was obtained in it ex-parte 
without notice, the tehsildar, defendant No. 
1, alleged in his written statement which Was 
duly verified, “frst, that the decree under Act 
X, the sale held in execution of that de- 
cree, and the notice of suit as well as the 
proclamation of sale, were all . bona 
fide and according to law ; 2ndly, that the 
dukhilahs produced by the plaintiff are 
false ; and 3rdly, that the fact of your peti- 
tioner’s son being one of the purchasers does 
not invaildate the sale, and that the other 
purchasers are not his relatives.’ It is 
evident thet the Principal Sudder Ameen 
could not have read or duly considered the 
written statement. 


The Principal Sudder Ameen then goce 
on to say :— It further appears that ths 
« defendants allege the sealed dakhilahs 
“ filed by the plaintiffs which were given for 
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‘“ payment of the entire rents for 1225 and 
“ 1996 Mughee, to be forged. In fact, there 
“ig no ground for the said dakhilahs being 
“ fabricated, inasmuch as they bear the seal.” 
But I understand that there was no evi- 
dence to prove that the seal was tho seal of 
the zemindar (the plaintiff in the rent suit). 
Mr. Q. A. Twidale on behalf of tho res- 
pondents admits that he has looked through 
the record and that there is no evidence on 
the record to show that the seal was the seal 
of the zemindar. 


The Principal Sudder Ameen then says:— 
« Another objection of the defendants is 
“ this, that the sale notification was published, 
“in proof of which they have examined 
« eertain witnesses. I do not at all bolieve 
“that the said notification was really pub- 
“ lished, because it is beyond credit that the 
« defendants, after originally omitting to take 
“ont execution on the moveable properties 
“according to law, should duly publish a 
“ proclamation in fraudulently bringing the 
« immoveable properties to sale first.” So 
that lie disbelieves-the witnesses who prove 
that the sale notification was published, 
simply because the tenure was brought to 
sale in execution before the moveable pro- 
perty. 

In asuit against a purchaser to set aside.a 
sale in execution of a decree on the ground 
of fraud, the onus lies upon the plaintiffs to 
make out that the sale was fraudulent. If 
the sale had been made withont proclamation, 
the present plaintiffs might have applied to 
the Revenue Court before the sale was con- 
firmed, but there is no evidence that they 
did so. 


The Principal Sudder Ameen finds against 
the alleged settlement ofa part of the pro- 
perty by Noor Buksh in tha name of his 
son on the ground that the deed was not 
registered ; but it is admitted by the pleaders 
on both sides that there is no evidence as to 
whether the son of Noor Buksh was in 
possession of any part of the property. 
If the plaintiffs son was really in posses 
sion of part-of the property, it would 
have been an important point for con- 
sideration in determining the question 
under issue. The Moonsiff and Principal 
Sudder Ameen may have arrived’ at a just 
conclusion, but the evidence in the case was 
not sufficient to support “it; nor are the 
reasons which the Principal Sudder Ameen 
has given in support of his judgment such 
ag tan be sustained by law. It was n very 
important fact to be determined in the case 
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whether the rent for 1225 nnd 1296, for 
which the decree was obtained and the 
tenure sold, was really due or not. The 
case has been so badly tried by the Principal 
Sudder Ameen and the Moonsiff, and the 
witnesses so insufficiently examined and 
the evidence is so imperfect, that it seems 
impossible to arrive at a just conclusion in 
the case as it now stands. 


There is no excuse for the Court of first 
instance leaving a case in the unsatisfactory 
mode in which this was left as regards the 
evidence. When dakhilahs were produced 
with a seal upon them, and it was all impor- 
tant to ascertain whether they bore the seal 
of the plaintiff in the rent suit or not, it was 
the duty of the lower Court not to decide 
the case without ascertaining whether that 
seal was the plaintiff’s seal or not. The 
Moonsiff had power, if necessary, under 
Section 166 of Act VIII of 1859, to exa- 
mine any of the parties to the suit, and to 
compel their attendance; or in the event 
‘of their failure to comply with the order, to 
deal with the case.under Section 170. He 
also had power, if necessary, to examine 
any other person asa witness. It appears 
that he did not even ask the witnesses who 
were called whether the seal to the receipts 
was the seal of the zemindar or not. Ifthe 
rent for which the suit was brought had 
been actually paid, and the tehsildar not- 
withstanding brought a suit for that rent 
in the Revenue Court, and the son of the 
tehsildar afterwards purchased a portion 
of the tenure in execution of the decree, it 
would have gone a long way to the final 
‘disposal of the case upon its merits. 


It was remarked by the Lords of the 
Judicial Committee in a recent case, Sooren- 
dronath Roy against Heeramonee Bur- 
monee and others,* decided on the 2ud of 
July last :—“‘It is a great misfortune of 
‘* Hindoo litigants that their cases often fall, 
‘in the earlier stages of litigation, into the 
‘Shands of incompetent. advisers, who, by 
“thé mixture of falsehood with truth or 
“by the suppression or abandoument of 
‘part of a true case, from some mistaken 
“view of policy or difficulty, crente often 
“impediments to its success, from which the 
“true &tory, if revealed, would have been 
“free.” » , 

And I mayeadd ‘that it is another great 
‘misfortune of litigants in the mofussil in 
this country that the witnesses who are 





* Seg 10 W. R, Pri. Coun., p. 35, 
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called to prove the facts of the case are not 
properly examined through the incompeten- 
cy of those who have the management of 
the suits, and that the Judges do not make 
up for that incompetency by themselves 
examining the witnesses or exercising those 
powers for obtaiuing the truth with which 
they have been entrusted by the law of pro- 
cedure. Ifthe Moonsiff in this case failed 
in the due performance of his duty in that 
respect, it was no reason why the Principal 
Sudder Ameen should act upon evidence 
which was not admissible or come to & 
conclusion upon the ‘facts without any 
evidence at all. The Principal Sudder 
Ameen had the power, if he thought it 
necessary, under Section 355 of the Code of 
Civil Procedure to require further evidence. 
Instead of doing so, he appears to have 
determined the case merely upon conjecture, 
without any evidence to warrant it. 


The case must be remanded, and I would 
request the Judge to call the case up to his 
own file, and after calling for such further 
evidence or directing such issues as he may 
think necessary, to decide the case upon 
the merits and to report his decision to this 
Court. The costs will abide the event of 
the suit. . 

This case is only one amongst several 
others in which Moulvie Ali Newaz Khan, 
the Principal Sudder Ameen of Chittagong, 
has exhibited 
those important duties with which he asa 
Subordinate Judge has been entrusted. The 
case is one of very small value, but that is 
no reason why the same care and attention 
should not be bestowed upon it as if it had 
been one of much greater value. It is pain- 
ful to see parties in these small suits driven 
to appeal to the High Court for want of a 
proper discharge of their duties by the lower 


incompetence to discharge 


Courts. 


I do not mean to.say that in this case the 
decision at which the Moonsiff and Principal 
Sudder Ameen have arrived may not turn 
out to be correct. ‘The complaint is that 
they have dealt with the case without pro- 
per evidence of the facts and without taking 
the proper means to make that evidence 
complete. 


Mit, —. 


he 


—— 
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The 20th August 1868. 


Present 


The Hon’ble Louis S. Jackson and F. A, 


= 


} 


! 


f 


-title and interest. 


Glover, Judges. 


Waking third parties defendants— 
Section 73 Act VIII. 1859. 


Case No 3103 of 1867. 


Special Appeal from a decision passed by 
the officiating Principal Sudder Ameen 
of Sylhet, dated the 31st. August 1867, 
affirming a decision passed by the 
Moonsiff of that District, dated the 2\st 
June 1867. 


Puddolochun Sein (Defendant) Appellant. 


~ \nersus 
Lall Chand nak aon Respondent. 


t Baboo Bama Churn Banerjee for Appellant. 


‘No one for Respondent — 


In asuit brought on the allegation that defendant 
had sold to plaintiff certain talooks but had not put 
him in possession, in which defendant pléaded that he 
had put plaint Ù in possession, and in which a third 
party petitione 4 stating that defendant had only been 
joint owaer of the talook with a co-heir whose right, 
title, and interest petitioner had purchased : 


HELÓ, that it was irregular to make this petitioner 
defendant, and that Section 73 of the Code of Civil Proce- 
dure does not enable parties Who are not likely to be 
affected by the result to come into the suit and raise 
new questions which do not properly arise, 


Jackson, J.—Tuis suit was originally 
brought by the plaintiff Lall Chand Goopto 
against the defendant Goonoo Bullubh 
‘Goopto, on the allegation that Goonoo 
Bullubh had sold to the plaintiff certain 
talooks but had not put him into possession, 
and the plaintiff sought to obtain possession, 
Goonoo Bullubh stated, admitting the sale, 
that he had put the plaintiff in possession. 
Thereupon one Puddolochun petitioned the 
Court, stating that the plaintiff’s vendor 
Goonoo Ballubh was not the sole owner of 
this talook, but that Goonoo Bullubh and. 
Pran Bullubh were joint owners as heirs of 
their deceased father, and the petitioner had 
purchased from Pran Bullubh all his right 
Thereupon Puddolochun 
was made a defendant in the suit, and the 
character of the suit was altogether changed. 
The Court proceeded to investigate the title 
of the plaintiff through Goonoo Bullubh and 
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that of the new defendant. The Moonsiff, 
as well as the Principal Sudder Ameen in 
appeal, found that Goonoo Bullubh had been 
for years in possession of the property, aud 
by some disposition of the paternal property 
made by the father Goonoo Bulfubh had 
remained in possession, and was entitled to 
sell the property. Puddolochun appeals 
specially. 

The first observation the Court has to 
make is that it was irregular in this suit 
to make Puddolochun a defendant, and 
thereby to raise issues altogether different 
from those arising in the suit as originally 
framed. Section 73 of the Civil Procedure 
Code enables the Courts to bring in as 
parties to the suit, any persons whose rights 
apppear to be involved, and who may be 
affected by the resultof the suit. It does 
not enable parties who are not likely to be 
affected by the result, to come in and raise al- 
together new questions which do not properly 
arise. As the parties, however, have all 
acquiesced in the irregularity, and the suit 
has gone to trial on the issues between 
Puddolochun and the plaintiff, the Court 
does not think it necessary to quash the pro- 
ceedings and reduce the suit to its original 
dimensions. 


It appears to us, however, that thg 
plaintiff was not entitled to a decree as the 
case stood. It appears that the defendant 
Puddolochun was in possession of half the 
talook under the sale from Pran Bullubh, 
one of the two sons of the last owner. It 
seems clear that the arrangementunder which 
Goonoo Bullubh had sole possession of the 
talook in his father’s life-time was one 
which subsisted only during the father’s 
life, and that on the death of the father, 
whether under the deed which was produced 
or under operation of the Hindoo Law, the 
two brothers became jointly entitled to the 
talook in dispute and to the other properties 
which the father left. There was no evidence 
to show that since the death of the father, 
the brothers had come toa partition so as to 
enable Goonoo Bullub alone to deal with the 
tnlook in dispute. We think, therefore, 
that the suit to obtain possession of the whole 
talook was liable to be dismissed. But the 
special appellant acquiesces in the plaintiff 
having a decree for half of thé talook, 
leaving the plaintiff to take any proceeding 
against Goouoo Bullubh in respect of the re- 
maining half which he has been unable to 
deliver. ` ; 


Costs of all the Courts to be in proportion: 
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The 20th August 1868, 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Witnesses—F'urther evidence—Form | 
of deposition. 


Case No. 937 of 1868. 


Special Appeal from a decision passed by ,, 


the Judge of Tirkoot, dated the 6th i 
February 1868, reversing a decision of | 
the Sudder Ameen of that District, dated 
the 17th June 1867. 


Mahomed Saleh, for self and as guardian 
of Mahomed Khubel, minor, (Defendant) 
Appellant, 


e ` 


VETSUS 


——e ee ee 


Mussummat Muriamoonissa (Plaintiff) | 
Respondent. ! 


. 
Messrs. R. E. Twidale and C. Gregory | 
for Appellant, 


Moonshee Ameer Ali and Moulvie Mahomed | 
Eusuf for Respondent. 


Where plaintiff rested her claim solely on the deposi- 
tion of the defendant, to be taken by his placing his 
hand on a particular text of the Koran, and the defend- 
ant being examined did not prove the claim— 


| 

l 

| 
THewp, that the Lower Court very pr operly examined | 
the defendant in the way and manner sanctioned by the 
procedure of the Court. 


He xp, too, that the Lower Appellate Court was not 
right in allowing plaintiff to examine further Witnesses 
and to re-open the case. 


Kemp, J.—Tais is a suit in which the 
quéstion which of two kobalahs is genuine 
is the main point in issue between the par- 
ties. The first Court dismissed the plaintiff's 
case on the following grounds :—that the 
plaintiff had rested her claim on the evidence 
of Mohammed Saleh, the defendant, and that 
the doféndant being examined, did not prove 
the claim ofthe plaintiffand swore tô the 
falsity of the plaintifs kobalah, On an ap- 
peal to the Judge, the case has been re- 
manded for trial on the merits, directing 
the first Court to summon the remaining 
witnesses cited by the plaintiff, The Judge | 
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| was of opinion that as the plaintiff had rest- 


ed her case on the deposition of the defend- 
ant, which was to be taken by his placing 
his hand on a particular text of the Koran, 
and he was not examined in that form, but 
under Act V, the plaintiff was entitled to 


| havo her remaining witnesses examined. 


The point now before us for decision is 
whether the Judge is right, under the cir- 
cumstances of the case, to allow the plaint- 
iff to examine further witnesses and to re- 
open the caso. We think that under the 
circumstances of the case, and taking into 
consideration the intention of the plaintiff 
to be gathered by a refereuce, not to one 
petition alone, but to all the petitions on the 
record, it was her intention to rest her 
case entirely on the evidence of the defend- 
ant, his examination being taken by ad- 
ministering the oath on the Koran as above 
stated, or in any way the Court might deem 
proper. It is also clear that the plaintiff 
did not ask to have her other witnesses ex- 
amined until afer the deposition of the de- 
fendant was recorded, and which was not to 
the purport which she anticipated. The 
lower Court very properly examined the 
defendant inthe way and manuer sanctioned 
by the procedure of the Court, and the de- 
fendaut was equally bound to speak the 
truth whether examined undey Act V or 
on the Koran, and he was liable to the same 
penalties for perjury whether examined 
under ono form or the other, 


The pleader for the respondent has called 
our attention to a case published in Volume I, 
Weekly Reporter, page 268. But we do not 
think that-+that case is at all similar to the one 
under consideration, In that case, an Act 
X case, the mookhtar stated that he intend- 
ed to rely solely on the defendant’s evidence, 
and that he should call no other witnesses. 
The learned Judges who decided that case 
held that this did not deprive the mookhtar 
of. afterwards changing his intention, and 
in the exercise of his discretion placing 
before the Court, as long as the plaintiff’s 
case was not closed, such relevant evidence 
ashe might consider advantageous to his 
client’s interests. ‘The present case is a very 
different one. ‘Tho plaintiff deliberately and 
repentedly petitioned the Court to examine 
the defendant, resting her case on ‘his evi- 
dence alone, and asking the Court not to 
examine the remaining witnesses. We, 
therefore, reverse the decision of the Judge, 


: confirm that of the first Court, and decree 


this appeal with costs. 
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The 20th August 18638. 
Present: 


N 
The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Limitation — Legal disability —Sec- 
tion 11 Act XIV of 1859. 


Case No. 2304 of 1867. 


pecial Appeal from a decision passed by 
the Judge of Tipperah, dated the \4th 
June 1867, reversing a decision passed by 
the Principal Sudder Ameen of that 
District, dated the 27th November 1866, 


Sreemutty Obhoya Doorga (Plaintiff) Ap- 
pellant, 






RE 


i Versus 


Hurrykristo Gope and others (Defendants) 
Respondents. i 


' Baboos Kalee Kishen Sein and Nuleet 
\ Chunder Sein for Appellants. 


Baboos Romesh Chunder Mitter and Bama 
Churn Banerjee for Respondents. 


The object of Section 11 Act XIV of 1859 is that 
when a person’s disability has ceased, and an opportu- 
nity to sue upon the cause of action has accrued, then 
no subsequent disqualification of such person or of any 

} person claiming through him, should be alloyed to oper- 
ate to extend the period of limitation. 


Bayley, J—We think this appeal ought 
to be dismissed with costs. 
The plaintiff sued to set aside a kabalah 
i dated 14th Magh 125!, and an ex-parte decree 
dated 9th April 1858, and to recover certain 
sale proceeds taken by the defendant in Sep- 
j ` tember 1858. The defendant pleaded limi- 
tation. 


| The question taken up by the lower Ap- 
pellate Court for its decision was whether 
| the plaintiff's minority was to be considered 
to have ceased on the completion of her 15th 
year, or whether, as a proprietor paying 
revenue to Government, that majority com- 
menced on the completion of her 18th year. 


i Tho lower Appellate Court seems to have 
held that because the landed property 

| passed by a sale, the plaintiff was uo longer 

| a proprietor paying revenue to Governinent, 
and accordingly dismissed the suit as barred 
by limitation, 


The plaintiff appeals specially, and states 


that the surplus sale proceeds represented in | 
fact the landed property, and therefore the | 
judgment was | 


I 

| 

| 

lower Appellate Court’s 
wrong. 

| 
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The special respondent, without attempt- 
ing to support the judgment of the lower 
Appellate Couton the grounds adopted by 
that Court, takes an objection under Section 
848 Act VIII of 1859, that whereas the 
plaintiffs husband survived for a year after 
attaining his majority, he ought to have 
sued within that time, and under Section 11 
Act XIV of 1859 subsequent disqualification 
of the plaintiff herself could not be suc- 
cessfully pleaded in order to extend the 
time. The special appellant contends 
against this that the law states “¿f at the 
time when the cause of action accrues to any 
person,” he is not under legal disqualification, 
the bar might remain ; but as in this case 
the plaintiff's husband was, ow the [4th 
Maugh 1251 when the cause of action ac- 
cured, a minor, Section 11 does not apply. 


We do not think this last plea of the 
special appellant is tenable. The object of 
Section 11 is clear, that when legal disability 
has ceased, and an opportunity to sue upon 
the cause of action has accrued, then no 
subsequent disqualification of such person, 
orof any person claiming through him, should 
be allowed to operate to extend the period. 
Thus, as itis admitted in this case that the 
plaintiff's husband had a full year to suc 
upon his cause of action after attaining his 
majority, wo think that the subsequent dis- 
qualification of the plaintiff herself cannot 
be allowed to extend tho time. 


Consequently, though for reasons other 
than those given by the lower Appellate 
Court, we think the plaintiffs suit is barred 
by limitation. ‘This appeal is, therefore, 
dismissed with costs. 





The 20th August 1866. 
Present : 
The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Jurisdiction—Appellate Court—Re- 
versal of decree as to non-appealing 
defendants. 


Case No. 2179 of 1867. 


| Special Appeal from a decision passed by the 


Principal Sudder Ameen of.Purneah, dated 
the 29th July 1867, reversing a decision 
of the Moonsiff of that Districte datel the 
| 29th November 1866. 
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Mohunt Rung Lall Gossain (Plaintiff) 
Appellant, 


VET SUS 


Gouree Mundul and others (Defendants) 
Respondents. 


Baboo Ånund Gopal Palect for Appellant. 
No one for Respondents. 


Where a deeree of a Court of first instance affects all 


the defendants, the Appellate Court ig competent under | 


Section 337 of the Code of Civil Procedure to reverse 
it in respect to all the defendants, including any who 
have not appealed or defended the suit. 


Jackson, J.—THE case scems to be quite 
clear. The plaintiff sued the neighbouring 
zemindar as well as the parties in occupation 
of the land which he sought to recover. The 
occupying tenants defended the suit, and ap- 
pealed to the Judge against the decision of 
the first Court. On their appeal, the Judge 
found the suit was barred by limitation, and 
he therefore reversed the decree below in 
favor of both the parties; and it is contended 
in special appeal that the Court is not com- 
petent to reverse the decree in favor of the 
zemindar who had not appealed or defended 
the suit: but inasmuch as the decree of the 
lower Appellate Court reversed the decree 
of the Court below upon a point which affect- 
ed all the defendants, it is clearly competent, 
tinder Section 337 of the Civil Procedure 
Code, to reverse the judgment in favor of 
all the defendants. 


-The special appeal is dismissed. 





The 21st August 1868, 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Stamp-duty — 
plaint — Supplemental plaint, 


Case No. 992 of 1868. 


Secial Appeal from a decision pussed by 
the Principal Sudder Ameen of Man- 
bhoom, dated the 8lst January 1868, 


affirming a decision of the Moonsiff of 


that District, dated the 29th June 1867. 
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Baboo Bungshee Dhur Sein for Appellants. 


Baboos Umbika Churn Ranerjee and 
Gopecnath Mookerjee for Respondents. 
Where a suit was remanded to a Moonsiff’s Court, and 
onthe defendants objecting that the plaint had been 
under-valued, an order was made by the Court that 
ths plaintiff should in some shape or other put in the 
| additional amount of stamp duty, and a supplemental 
ı plaint with the required stamp was accordingly put 
in and received, the irregularity was not considered 
to have affected the merits of the case or to call for 
ı a reversal of the Moonsiff’s decision. 


Jackson J.—Tu= special appeal before 
us, which is the defendant’s appeal, is based 
upon two grounds. The first is an alleged 
irregularity on the part of the Court of first 
instance in receiving, after the remand of 
this case by the appellate Court, a supple- 
mental plaint by which the subject matter 
of the suit was greatly enlarged ; and second- 
ly, that the decision of the Principal Sudder 
Ameen affirming that of the Moonsiff is to a 
great extenf based upon documents filed by 
the plaintiff which, it is contended, were not 
property admissible in evidence. 


The circumstances out of which the first 
ground of appeal arose appear to be these. 


: The defendant, now the special appellant, 


originally sued the present plaintiff for posses- 
siou of 45 beegahs of land, which he alleged 
to be part of hig estate and which had been 
so demarcated by the surveying authorities 
on their map, and on the institution of that 
suit the present cross suit was brought in 
order to have plaintiff’s possession confirmed, 
and the thak demarcation set aside. The 
first suit for possession, it seems, was dis- 
missed and has come to an end, When the 
present suit went down to the Moonsiff’s 
Court on remand, the defendants urged an 
objection which they had previously taken 
p hat the daghs mentioned in the plaint con- 
' tained more than 45 beegahs, tliat in fact 
these daghs comprised an area of some 400 
beegahs, and that the plaintiff by filing the 
plaint ou a valuation of the 45 beegahs 
only, had committed a fraud upon the Go- 
vernment stamp revenue. Thereupon it 
| seems an order was made by the Court 
erroneously, as we think, that the plaintiff 
should, in some shape or other, put in the 
additional amount of stamp duty ; and ac- 
' cordingly, a supplemental plaint with the re- 
; quired amount of stamp was putin and re- 





Gudadhur Banerjee and others (Defendants) | ceived. The defendants then filed a further 


, Appellants, 


VETSUS 


Ranee Premomoyee Debia and others 
(Plaintiffs) Respondents, 


written statement, first objecting to the ad- 
ditional plaint thus filed, and then going 
| into their case and it seems they also ad- 
duced further evidence in support of their 
allegations. Upon the plaint and statement 
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thus put in, the parties went again to- trial. 


In the first place, it appears quite clear, 
that whatever was doue by the plaintiff in 
this matter of the supplemental plaint was 
done in consequence of the defendant’s ob- 
jection and by order of the Court, It does 
not appear that there was any snbstantial 
change in the matter before the Court for 
adjudication, nor, although the regularity of 
receiving the supplemental plaint may fairly 
be questioned, does it appear that the merits 
of the case were thereby affected. The de- 
fendant indeed urges, thatif the remainder of 
the land had not been included in the suit, 
any further suit by the plaintiff in respect 
of that land must have been dismissed under 
Section 7 of the Procedure Code, and he 
maintains that he is entitled to be placed in 
that advantageous position, but in fact it 
does not appear that it would have been 
necessary for the plaintiff to bring any fur- 
ther suit in respect of such land. The 
whole land was, and is, in the plaintiff's 
possession, and he appears to have brought 
a suit for declaration of his title, disturbed by 
the defendant’s proceedings, and for amend- 
ment of the survey map in so far as it was 
uecessary, We think that the objection on this 
head is wholly untenable, and further, that 
if is an unfair and disingenious objection for 
the defendant to take. 

X % * * % * ° os 


+ * % x a ž x a 


The 2tst August 1868, 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Hindoo Law — Self-acquired property 
— festamentary disposition —Un- 
equal distribution among heirs, 


Case No. 83 of 1868. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 8th February 1868. 


Bawa Misser, father and guardian of Mokond 
Lall Misser, minor, and others (Defendants) 
Appellants, 

VETSUS 


Rajah Bishen Prokash Narain Singh 
(Plaintiff) Respondent. 


Mr. R. E. Twidale and Baboo Mohesh 
Chunder Chowdhry for Appellants. 


Baboos Kishen Kishore Ghose, Onnokool 
Chunder Mookerjee, and Unnoda Pershud 
Banerjee for Respondent. 


Under the Mitacshara Law, a father can dispose of 
his self-acquire:! property, moveable and immoveable, 
at his own will, and he can, by will, make an unequal 
distribution of the same amongst his heirs. 


Kemp, J.— Tuts was a suit to set aside 
a deed executed by Dabee Dutt Misser, 
the father of the defendant No. 1, Bawa 
Misser, and the grandfather of the defend- 
ants 2, 3, and 4, and fora declaration of 
the right and title of the defendant Bawa 
Misser in the properties specified in the 
deed. The deed is dated the Sth Febru- 
ary 1866, and the object of the suit is to 
enable the plaintiff to bring to salo the 
properties covered by the deed in satisfac- 
tion of his claims against Bawa Misser, 


It is alleged in the plaint that the pro- 
perties covered by the deed were ancestral, 
and not self-acquired, and that Dabee Dutt 
Misser was not competent to execute tha 
deed and thereby defraud tho creditors of 
his son Bawa Misser. In the plaint, the 
deed which the plaintiff seeks to set aside is 
termed a ‘ deed of partition.” 


The Principal Sudder Ameen of Tirhoot, 
Syud Imdad Ali Khan, laid down the follow- 
ing issues of fact :— 


Ist—Was the deed of partition pleaded 
by the plaintiff executed nominally in favor 
of parties with no interest, solely with the 
intention of defrauding the ereditors ? 


2nd.— Whether Dabee Dutt Misser, father 
of the debtor Bawa Misser, acquired the 
disputed properties from the mouey of his 
own earnings, or whether the property ig 
ancestral. Whether Dabee Dutt Misser 
having conveyed the ancestral property 
under a deed of sale to his relatives, caused 
them in return to execute another deed of 
sale in his favor? If the property was 
acquired from Dabee Dutt’s own earnings, 
whether he was competent, according tohe 
shasters, to transfer or convey eby gift hi 
property to parties having no interest ? 


These issues have been taken from the de- 
cision of the Principal Sudder Ameen, 

The Principal Sudder Ameen trřed the 
two issues together. ¿He finds that the 
property was not’ aneestral,* but the self. 
acquired property of Dabee Datt Misser 
He observes that ‘ the plea of the defend- 
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acquired from Dabee Dutt Misser’s exclusive | tary disposition in the nature of a will, and 


resources is completely established, 
plaintiff's allegation that the property is 
auceatral is false,” 


The Principal Sudder Ameen, on the 
second ssue, finds for reasons which are 
not very intelligible, that the deed executed 
by Dabee Dott Misser was in fraud of the 
creditors of Bawn - Misser. The suit of the 
plaintiff was decreed, the deed set aside, and 
the properties covered by the deed declared 
liable to be sold in satisfaction of the debts 
of Bawn Misser. 


No cross-appeal has been filed by the 
plaintif against that portion of the decision 
‘of the Principal Sudder Ameen which de- 
clares the properties in dispute to be the 
self-ncquired properties of Dabeo Dutt Mis- 
ser, 


The question for consideration is whether 
a father under the Mitacshara Law can dis- 
pose of his self-acquired property, move- 
able and immoveable, at his own will. In 
the present case, the property is immoveable. 
The deed, the execution of which is admitted, 
amounts to a testamentary disposition of the 
estate of Davee Dutt Misser. By this deed, 
the whole of the nucestral estate of the testator 
„ig left to bis son Bawa Misser ; the self-nc- 
quired estate is left to the three sons of Bawn 
Misser (the eldest sou receiving a somewhat 
larger share than the other sons for reasons 
stated in the deed) aud to the younger wife 
of the testator. The son was extravagant 
and was involved. The father, anxious that. 
the estate which had been acquired by his 
sole exertions, should not be sold to satisfy 
the creditors of his son and thus leave the 
grandsons and the wife uoprovided for, made 
the above disposition of his estate to take 
effect after his death, In doing so, we are 
of opinion he acted honestly and with pru- 
dence. It cannot be ssid that a man who 
makes such a disposition of the property 
over which he has an absolute control, and by 
which he provides for his wife and grandsons, 
has done ,80 in fraud of the creditors of his 
son to whom the estate over which the father 
bad not an absolute right is given. 


The deed is not n deed of partition to 
take effect nt once, but it is a testamentary 
disposition of the property of the testator 
to take effect after his death. 


By the Hindoo Law as administered in 
provinees ‘goverued by the Mitacehura, 4 


er has the power to make a testamen- 


and | in the case quoted iu the 


SS 


margin decided 
by their Lord- 
ships of the 
Privy Council, 
a disputed will 
made by a Hin- 
doo disposing of 
his galf-ncqnired estate was established. 
Having disposed of the question whether 
Dabee Dutt Misser could make a will in the 
affirmative, we proceed to consider whether 
he could by will make an unequal distribution 
of his self-acquired estate amongst his heirs. 


We are of opinion that he could. A son 
under the Mitacshara Law hag a right by 
birth in his father’s and his .grand-father’s 
estate (the ancestral estate). But the father 
has a predominent interest in the estate ace 
quired by himself, and the son must acquiesce 
in the father’s disposal of his own property. 
Mitaoshara, page 279, Cap. I, Section 5, 
para 10, See also page 819 of Mr, Francis 
Macnaghten’s Considerations of Hindoo Law, 
and a decision published in the Weekly Re- 
porter, Volume VI, page 71. 


There can, we think, be no doubt that 
Dabse Dutt Misser had the power of dispos- 
ing of his self-aequired property at his will 
“inter vivos;” the son Bama Misser ne- 
quiesced in that disposal, although hia con- 
sent to the disposition was not necessary under 
the Hindoo Law. The disposition, under the 
circumstances of the case, was one which a 
prudent man would naturally make, and 
there is no evidence whatever that this dig- 
position was made in fraud of the creditors 
of the son of the testator. 


Nana Narain Roy. Appellant, 
versus Hurco Punth Bhao and 
others, Respondents. 

Moore’s Indian Appeals, vol, 
IX, page 96, 


In this view, we reverse the decision of the 
the Principal Sudder Ameen and decree this 
appeal with costs payable by the respondent. 


Jackson, J.—I nlso am of opinion that the 
decision of the Principal Sudder Ameen 
should be reversed, and the suit of the 
plaintif dismissed with all costs, I consider 
that the deed which the plaintiff seeks to 
have set aside is in fact a will, Uuder its 
terms, the testator leaves the ancestral pro- 
perty in the hands of the son, to whom, 
under the Hindoo Law prevalent in that 
part of the country, it must descend, and he 
bequenths his self-acquired property to his 
grandsons and his second wife in certain 
specified shares, He in fact disinherita his 
son as regards all self-arquired property, 
The evidence in this case discluses the 
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grounds upon which this disposition of the 

property was made, vez., that the teslator’s 

gon wag at the time encumbered with debts 

and in the hands of his creditora. The 

plaintiff asks the Court to have this deed 

set aside, and to have itdeclared that the 

son is entitled to the whole of the self-ac- 

quired, ns well as the ancestral, property of 
the testator, 


To support this claim, Buboo Unnoda Per- 
shad Banerjee has argued before us that undar 
the Mitacshara, a father caunot make an un- 
equal partilion even of his self-acquired pro- 
perty among his heira. In my opinion this is 
uot the point at issue in this case. The testa- 
tor has not made any partition ofthis self-ac- 
quired property among his heirs. Ou the con- 
trary, he has disinherited his ouly direet heir 
as far as Ihig property is concerned. Itseems 
to me, therefore, that it is altogether un- 
necessury to give uny opinion upon the point 
which has been argued by the pleader for 
the respondent. Ido not, therefore, notice 
any of the texts which he has quoted in 
support of his argument. It is true that 
the property has been divided by the testator 
among some of the persons who are his natural 
heirs, but if is not a partiiion among his 
heirs in the meaning of those words as 
used in the Mitacshara, The testator has in 
fact disinherited his principal heir, and 
bequeathed his self-acquired estate among 
more distant heirs, who would, in the 
direct line of succession, not huve at once 
inherited the property. Looking upon the 
testator’s will in this light, it cannot be de- 
vied that its terms are within the law. If 
the testator could have made a gift of 
this self-acquired estate to whomsoever he 
pleased duriug his life-time, he can give it 
by will to whomsoever he pleases after his 
death. It was not denied that he might 
make any alienntion he wished of this estate 
during his life-time or by will to a stranger, 
but there was an attempt to argue that if 
the person who benefits by the alienation 
is one of the natural heirs, and not a 
stranger, that then the alienation is void 
in law. But no text was brought forward 
in support of such argument. There are 
numerous precedents of this Court and. of 
the Privy Council, showing that there is 
no shadow of foundation for such a view of 
the law. The following were quoted during 
the argument and are directly in point. 
Moore’s Ludian Appeals, Volume LV, page 103, 
Rungama <Atchama, Appellant; Moore’s 


‘Indian Appeals, Volume IX, page. 96—the_ 
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Bitroor case—also Weekly Reporter, Volume 
VI, page 71, and Volume VIII, page 455. 


Following these precedents. which give a 
person who has self-acquired property the 
fullest power of disposition over it, [ would 
uphold the will of the testator in this case. 
It is not only a legal will, but that pf a pru- 
dent man which ought, on all considerations 
of equity, to be supported if not directly 
illegal. Taking this view, I concur with 
my learned colleague in decreeing this ap- 
peal, reversing the orders of the Principal 
Sudder Ameen, and dismissing the plaintiff's 
suit with all costs. 





The 21st August 1868. 
Presents 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Service tenure — Alienation without 
grantor’s consent. 


Case No. 606 of 1868. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Dacoa, dated the 
2Qlet December 1867, modifying a decision 
of-the Moonsiff of Bohur, dated the 29th 
July 1866. 


Ram Gopal Chuckerbutty and another (two 
of the defendants) Appellants, 


Versus 


Chundernath Seia and others (Plaintiffs) 
Respondents. 


Baboos Onookool Chunder Mookerjee and 
Chunder Madhub Ghose for Appellants. 


Baboo Urnurendurnath Chatterjee for 
Respondents. 

In a suit to obtain khas possession of lands which 
were found to have been held of plaintif and his ances- 
tors by defendants and their ancestors upon a service 
tenure, but which the grantees alienated to strangers 
without any acquiescence on the part of the grantor, and 
then ceased to perform the services, it was HELD that 
the defendants had forfeited their right to hold the 
land at all. Po 

Phear, J.—TuE plaintiff alleges that the 
lands in suit have been held for a very long 
period of him and his ancestors by the de- 
fendants and their ancestors upon service 
tenure, uamely, a tenure which bound the 
tenants from time to time to serve as guard to 
a certain idol, Luckheemarain, and to appear 
in processions of that idol. The defendants 
do not deny that they hold the landa of the 
talook of the plaintiff, but they say they hold 
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them fakheraj under a grant made to them 
previously to the permanent settlement; and 
the only question between the parties in this 
case has been, whether or not the tenure of 
these lands by the defendants and their ances- 
tors has been subjeet to the condition of ser- 
vice which is alleged by the plaintiff. As to 
this the burden of proof lay upon the plaintiff. 
The Lower Appellate Court is of opinion that 
the plaintiff has discharged that burden, and 
it has accordingly given a decree in favor 
of the plaintiff. On special appeal to this 
Court, substantially two objections only are 
mide. The first is that there is no sufficient 
legal evidence on the record to support the 
finding of the Lower Court that the condition 
of servicealleged by the plaintiff has been made 
ouf; and the second objection is, not to the 
findings of fact by the Lower Appellate Court, 
but to the form in which that Court has given 
its decree. This objection is to the effect 
that the plaintiff is not entitled to obtain Ahas 
possession, but only to a possession through 
the defendants as under-tenants. 


With regard to the first objection, we think 
that there is evidence on the record legally 
sufficient to support the finding of the Lower 
Appellate Court. There are witnesses who 
speak from personal knowledge, extending 
over a large number of years, to the fact that 
the vendor defendants and their ancestors 
have, from time to time and continually, per- 
formed the services which the plaintiff says 
is the condition of the tenure. The same 
witnesses also speak to the defendants’ holding 
theso lands, and they further say that when 
the vendor defendants alienated the lands to 
the vendee defendants, the services so 
rendered ceased. No doubt the evidence 
of these witnesses leaves an openiug for 
the possibility that the services were 
nof rendered on condition of holding the 
land ; but they do so far connect the ser- 
vices with the holding of the land as to 
furnish evidence from which, in our judg- 
ment, the conclusion may properly be 
drawn by a Court having jurisdiction to 
decide upon facts, that the tenure was 
reyly upon condition of the performance 
ofthe services. In short, we think, that 
-there is evidence from which the conclusion 
‘may be drawn at which the Lower Court 
has arrived, although, no doubt, evidence 
could be conceived as existing which should 
show that the service was attributable to 
some other obligatior. We think, therefore, 
(that we ought not here on special appeal to 
interfere with the determination of the Lower 
Court upon the facts of the case, and we, 


therefore, come to the second objection as to 
the form of the decree. 


Two precedents have been quoted to us 
to support the argument that the plaintiff, 
if he is entitled to recover the land, is not 
entitled to obtain khas possession as against 
the defendants. But those are, both of them, 
cases, where the service ceased, not by rea- 
son of default on the part of the defendants, 
but by reason of the plaintiffs no longer re- 
quiring the services which were the cordi- 
tion of the tenure. Thedefendants, therefore, 
under the circumstances of those cases, were 
entitled to say :—we are perfectly ready to 
render the services for which. we hold these 
lands; we wishto retain the lands, and we 
are prepared always to hold ourselves so 
ready ; it is not our fault that you do not 
require the services; we ask to be declared 
entitled, at any rate, to hold the lands upon 
some condition which is not more burdensome 
than the one upon which we have always 
been accustomed to hold them; we are ready 
to do every thing that lies apon us to do; 
if you do not accept of the old services, at 
least we ask to be allowed to hold the pro- 
perty upon paying an equivalent in money. 
It is upon an equity of that kind, as we 
understand those cases, that it was held that 
the plaintiffs were not entitled to claim řas 
possession, and to turn the defendants com- 
pletely out of the enjoyment of the property. 
The present case is not parallel with those. 
Here the failure of the services is entirely 
attributable to the wrong act of the defend- 
ants; and it seems to us that. the defendants, 
when they say we will no longer perform the 
services, or at least when they do that which 
has produced a result equivalent to the same 
thing, namely, when they hand over to stran- 
gers the property which they have received 
upon condition of performing this service, 
without any acquiescence on the part of the 
grantor, and then cease themselves to perform 
the services, that there 1s no equity which 
they can put forward on their behalf enabling 
them to say we are still entitled, at any rate, 
to hold possession of ,these lands, although we 
do not do that for which they were granted to 
us, subject only to the condition that we pay 
some other consideration instead thereof. 


It seems to us, taking the facts as the Lower 
Appellate Court in its discretion has found 
them, that the defendants have forfeited their 
right to hold the lands at all, and consequent- 
ly there is nothing wrong in lawin the decree 
of the Lower Appellate Court which. awards 
khas possession to the plaintiff, We dismiss 
the appeal with costs, 
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- The 2tst August 1868. 
Present : 
The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Jumma wassil bakee papers - Evi- 
dence—Section 43 Act IZ. 1855, 
Case No. 1079 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by the 
Judge of Moorshedubad, dated the lst Febru- 
ary 1868, affirming a decision. of the 
Deputy Collector of that District, dated the 
7th July 1866. 

Beejoy Gobind Burral and otherg (Plaintiffs) 

- Appellants, 


Versus 
Bheekoo Roy (Defendant) Respondent. 


 Bibw Bhauyobutty Churn Ghose for Appellants. 


Babo Gopal Lall Mitter for Respondent. ' 
Jumma wassil bakee papers are at the best corrobora- 
tive evidence, not independent testimony, 


Quere—Can such papers be dealt with as a “book,” or 
be described as “kept in the regular course of business,” 
within the meaning of Section 43 Act II. 1¢5d ? 


Jackson, J.—Tur ground of special appeal 
in this case is wholly untenable. It is that 
the Judge is wrong’ in thinking that the 
jumma wassil papers referred to do not shew 
variation in the rent of the defendant. This 
ground implies that if the jumma wassil 
papers had shewn a variation in the rent of 
the deferidant then the plaintiff would have 
been entitled to a decrec.. Thisis an utter 
fallacy. This case was tried by the Judge 
upon a remand from this Court. The judg- 
ment of the case has been reported in VII 
Weekly Reporter, page 583. The extent to 
which the jumma wassil papers are admiss- 
ible and the value of such papers on evidence 
are clearly pointed out in that judgment 
The learned Judges say :—‘' Secondly, if the 
‘“ original were produced, it might under 
“ Section 43 of Act II of 1855, perhaps be 
“ admissible as a book regularly kept in the 
“way of business, but, as such, it would be 
“‘ corroborative, but not independent proof of 
“the facts stated therein, vz., that in the 
“year 1235, the defendant's rent was so and 
€¢ 80.7? k 


This makes it quite clear that those papers, 
if admitted at all, could only be admitted to 
corroborate the testimony of a witness who 
had knowledge of the facts and who appeared 
in the case to prove those facts, The Section 
43 of Act II of 1855 is referred to by Mr. 
Justice Norman in giving judgment. Section 
43 is in these words:—“ Books proved to have 
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‘been regularly kept in the course of busi- 
‘ness or in any public office shall be admis- 
= sible as corroborative, but not independent 
“ proof of the facts stated therein.” J must 
confess that | have the most serious doubts 
whether a set of jumma wassil bakee papers. 
merely fasténed together at the corner by a 
thread, can be dealt with asa book, or, lovk- 
ing at the mode in which such papers are 
usually prepared, that they can be described as 
“kept in the regular course of business.” 
I am inclined to think such papers would 
not-come within the provisions of the Section. 
But in this case it is admitted by the special 
appellants’ Vakeel that there was no independ- 
ent evidence as to the payment of the rent 
at the rate stated by the plaintiff. That 
being so, the papers in question which at the 
best could only be corroborative, were inad- 
missible. The ground of special appeal alto- 
gether fails. The special appeal is dismissed 
with costs. 

Glover, J.—I concur. The papers could 
not. be used as independent, but only «s corro- 
borative, evidence. The Judge has fallen into 
the mistuke.of taking these papers as direct 
evidence, 


The 21st August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ ble Dwarkanath Mitter, 
Judge. 


Mortgage—Sale— Registration — 
Priority. 


Case No. 2940 of 1867. 

Special Appeal from a decision passed by the 
Officiating Judge of Shahabad, dated the 
30ih August 1867, reversing a decision 
of the Moonsif of that District, dated the 
16th June 1867. 


Proladh Misser and others ( Plaintiffs) 
Appellants, 


| VEr SUE Í 
Oodit Narain Singh ( Defendant) Respontent. 
Baboos Unnoda Pershad Banerjee, Mohesh 
Chunder Chowdry, and Poornoo Chundcr 
Shome for Appellants. 
Baboos Kalee Mohun Dass and Mohinee Mohun 
toy for Respondent. . 


Where properly is sold wider a decree obtained on 
a mortgage-bond, the purchaser “does not purchase 
merely the rights and interests of the debtor, but the 
right which the mortgagee brings to sale by virtue 
of the decree, 
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By Section 2 Act XIX. 1843, a registered mortgage 
takes priority over an unregistered murtgage of earlior 
date, and a purchaser, under a decree on the mortgage 
which has priority, has a preferable right to the pur- 
chaser under the execution of a decree on the other. 


Peacock, C. J —Tue appellant, the plaint- 
iff, purchased the land on the 28th of Sep- 
tember 1864 under a decree of the 28th of 
March 1864. That decree was obtained on 
a mortgage bond, dated the 7th November 
1863, and declared that the premises were 
-liable to be sold in satisfaction of the mort- 
page-bond. The mortgage-bond of the 7th 
of November 1863 was duly registered. The 
defendant purchased on the 30th of March 
1865 under a decree in his own favor, 
dated the 30th of July 1864. That decree 
was on a mortgage-bond dated the 7th of June 
1859, which’ was not registered. The de» 
fendant’s title, therefore, depends upon a 
purchase under a decree later in date than 
the decree under which the plaintiff pur- 
chased; but that decree, though later in 
date than the other decree, was for the 
enforcement of a mortgage-bond of earlier 
date than the mortgage-bond which was the 
subject of the suit under which the plaintiff 
purchased. But the mortgage-bond which 
was the subject of the suit under which the 
defendant purchased, though of a date earlier 
than that of the other bond, was not regis- 
tered. 


e Now, it appears to me that a purchaser 
under a decree obtained upon a mortgage- 
bond ordering the mortgage property to be 
sold in satisfaction of the mortgage debt 
does not purchase merely the right and 
interest of the debtor, but he obtains the 
right which the mortgagee brings to sale by 
virtue of the decree, 


The question is whether the purchaser, 
under a decree for sale in satisfaction of a 
registered mortgage of a later date, isor is 
not entitled to priority over the purchaser 
under a decree enforcing an unregistered 
mortgage of an earlier date. It appears to 
me that the rights of the purchasers under 
such decrees must depend upon the priority 
of the rights of the mortgagees in satisfaction 
of whose charges the sales are made. - 


A Full Bench decision in 5 Weekly Re- 
porter, page’61, Civil Rulings, has been vefer- 
red to for the purpose of showing that a 
registered deed of sule does not, by virtue 
of the provisions of Act XIX of 1843, 
invalidate a pypior tnregistered mortgage. 
But that decision -depende upon the very 
peculiar wording of Act XIX of 1843 
and the circumstances under which that Aot 
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was passed, repealing Act I of 1843 which 
was differently worded. That decision was 
that a registered deed of sale did not ia 
validate a prior unregistered mortgage, not 
that a registered deed of sale would not 
have priority over an earlier unregistered 
deed of sale, or that a registered mortgage 
would not take priority of an earlier unregis- 
tered mortgage. J have no doubt that, not- 
withstanding that decision, a registered mort- 
gage does take priority of an uuregistered 
mortgage. 


The question turns upon Section 2 Act 
XIX of 1848, which was the Section on 
which the Full Bench decision was founded. 
That Section enacts that from the lst day 
of May last past, every deed of sale or gift 
of lands, houses, or other real property, a 
memorial of which has been or shall be duly . 
registered according to law, shall, provide 
its authenticity be established to the satisfac- 
tion of the Court, invalidate any other deed 
of sale or gift for the same property which 
may not have been registered, and whether 
such second or other deed shall have been 
executed prior or subsequent to the registered 
deed ; and that from the said day, every deed 
of mortgage on land, houses or other real 
property, a memorial of which has been or 
shall be duly registered’ according to law, 
and provided its authenticity be established 
to the satisfaction of the Court, shall be 
satisfied in preference to any other mortgage 
on the same property which may not have 
been registered, and whether such second or 
other mortgage shall have been executed 
prior or subsequent to the registered mort- 
gage, any knowledge or notice of any such 
unregistered deed or certificate alleged to 
be had by any party to such registered deed 
or certificate notwithstanding. 


These mortgages were made subsequent to 
the Ist May 1843, the one on the 7th Novem- 
ber 1868 and the other on the 7th of June 
1859. Itis, therefore, clear that the registered 
mortgage took priority over the prior un- 
registered wortgage, and that the purchaser, 
under the decree which ordered a sale in 
satisfaction of the mortgage which had 
pricrity, bad a preferable right tv the pur- 
chaser under the execution ot the decree of 
the other mortgage. Under these circum- 
stances, the plaintiff is entitled to priority, 
the second mortgage having priority over the 
unregistered mortgage of earlier date. 


The decision of the Lower Appellate Court 
is reversed, aud the decree of the first Court 
upheld, with costs of this appeal and costs of 
thu Lower Appellate Court. >` ti 
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The 21st August 1868. 
Present: 


Tho Hon'ble Sir Barnes Peacock, Zt. Chof 
Justice, and the Hon’ble Dwarkanath Mitter, 
Judge. 


Bffeot of witnessing a Deed of Oon- 
voyance, 


Oase No, 551 of 1&68, 


Special Appeal from a deoision passed by the 
Officiating Judge of Shahabad, dated the 2lat: 
December 1867, affirming a deotston of the 

_ Sudder Ameen of that EA dated the 
Zlst June 1867. 


Matadeen Roy (Plaintiff) Appellant, 
vor'sus 


Mussoodun Singh and others (Defendants) 
Lespondente, 


Baboo Poornoo Chunder Shome for Appellant. 


- Baboo Kaleo Kishen Sein for Respondents. 


The fact of a party putting hig namo as a witness to 
his brother's signature to a doed conveying the whole 
of certain property w: s held to be evidenct against auoh 
yarty, either that the whole property did belong to his 
lrotnar or that he was acquiescing in his brother's act 
of solling tho whele, 


Peacock, O. J—Wn cannot remand this 
case to bo tried upon the point upon 
which it was originally remanded, When the 
pluiutiff put bis name as a witness to his 


brother’s signature to a deod conveying the | 


whole of the property, the Court might reason- 
bly infer that he knew that his brother was 
selling the whole of the property. If he 
kuuw that his brother was selling the whole 
of the property as his own, and allowed him 
to do so without objection, it would be evi- 
dence against him either that the whole pro- 
perty did belong to his brother or that he 
was acquiescing in his brother's act of selling 
the whole, Asthe Judge found that ono- 


[half did belong to the plaintiff, the former 


inference is gut rid of, but “then the other 
remains, vtz., that the plaintiff being entitled 
to one-half acquiesced in his brother's selling 
the whole. After that he could not sue a 
bond fide purchaser of the whole to recover 


the one-half. 


The decision of the Lower Appellate Court 
is afirmed with costs, 


THE WEEKLY REPORTER, 


Rulings. 293 





-rom y p r 


The 22nd August 1868. 
Present : 


Tho Hon'ble Sir Barnes Peacock, Kt., Chiof 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge, 


Limitation — Indigo advances—Ac- 
count without signature — Section 
& Aot XIV of 1859, 


Reference to the High Court by the Officiating 
Judge of the Small Cause Court at Kishna- 
ghur 


Bengal Indigo Company, 
VEVEUS 
Koylas Chundor Dass. 


In a suit to recover a balanco on account of Indigo 
advancos made ou a kuboolout exoouted by defendant, 
where defendant had broken no contract, but the discone 
tinuation of tho cultivation bad beon tue act of the 

laintiff, limitation was held to run froin the date of the 

ubooleut, which operated as a written acknowladg- 
mont signed by defendant (Sccifon 4 Act XIV of 1850), 


HELD, too, thata statement of balances found In one 
of plaintiff's books duly verified, withows any signature 
by defendant (who could not write), was notan 
acknowledgment within the moaning of Section 4: tho 
entry of defendant’s namo in one column, taken in 
connexion with across in another column, formed no 
valid signature . 


Caso. —~Tnts is a suit for the recovery of 
indigo advances, Itis founded on a kubovlent 
oxecuted by defendant, of which a trans- 
lation is annexed.* lam of opinion that a 


i te ee e 


* To Mn, Jons J. Dorit. ` 
Manager in behalf of the Bengal Indigo Company, 


I, Kylass Chunder Dass, vf Noolkfool, do hereby exe 
ecute this contruot kubooleut for aH Indigo leaf, 
The accounts of the dealing I had with tho Mulnath Fac- 
tory for several years past have this day been sottled, and 
tho balance due by me ia rupees 455-1. I wilfully nullify 
the terma of the contract whioh I executed in 1854 to 
sow indigo on 24 beegahs of land for 10 years till 1878, 
and for the purpose of sowing Indigo on 8 beegahs overy 
year for three years, from 1886 to 1867, and having receiv- 
od a fresh advance of rupees 2, I do enter into this new 
agreomout, I shall moasure by tho usual “ raei," and 
mark 8 beegaha of fortile lunds, and cultivate the samo 
in tho proper season. Half of the Jands I shall fit out 
for October sowinga, and tho other half for subsequont 
sowings. ‘(he seeds which will be required for sowin 

shall got from tho fuccory, I shall eow the ced, an 
after harrowing and weoding, when the plants will be 
ready, I shall, per order of the factory, out them, and at 
my own expense carry thom to the factory each year, and 
shall receive considvration atthe rate of four bundles 
per rupee, & bundle being 6 feet cireumfercnes; I shall pay 
four annas every year as value of saul, and shall pay 
hiro of carts or boats, as the case may bo, which you 
will engage for the conveyance of the Indigo plants, 
at the rate of 1-4 por hundred bundles, Accounts will 
be cleared every year, and I shall have my duos, if there 
will be any, and pay off any sum for which wi shall be 
held liable. If £ tail to sow indigo in the proper season 
on the lands I have Silage advance for, during any 
one of the threo yedrs, L Sball tġcu pay damages at 
the rate of rupees 10 per beegah. If in any one of 
these three years, I don't give to the factory all the 
indigo plants that would be grown on the lands, J shall 
pay compensation at the rate uf 10 rupees per besgah for 


of 
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large portion of the claim 1s barred by limita- 
tion, but at the request of plaintiff’s pleader 
and as the case is of considerable importance 
to the Company, inasmuch as it will furnish 
a precedent for a large number of similar 
suits which have been, or are about to be 
instituted, I submit the question for the de- 
cision of the High Court. 


The claim comprizes the following items :— 
Balance due by defendant at the 








close of 1B OD wivescisvsmactien, “40°15 T 
Advance given in 1866.........40. 2 0 
Price of seed ..... iicuava veto ecussede O 13 
Cart Rite: -caseseixvinessscciacteseses: 0 20-4 

TOA narn . 49 2 8 

Deduct the value of Indigo 6 13 0 
furnished in 1866, sessesssses 

Totaly arana 422° 6 8 





On referring to the kubooleut, I find that 
there was a balance due by defendant at the 
close of 1864 of 45-5-1, which was increased 
by the transactions of 1865 to 45-15-11, and 
reduced by those of 1866 to 42-5-3. Culliva- 
tion was discontinued from September of the 
latter year. 


Plaintiff's contention is that limitation be- 
gins to run from the last named date, viz., 
September 1866. That being the date of the 
latest transaction indicating mutual dealings 
between the parties, this reasoning might be 
admitted if plaintiffs and defendants could 
be looked on as merchants and traders who 
have had mutual dealings (Section 8 Act 
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as the plaint in this case was not filed till 
June 1868, plaintiff is out of time as regards 
the balance of 1864. If plaintif were 
suing defendant for breach of contract, of 


which the kubooleut was the basis, and the 
! amount therein admitted by defendant the 
| consideration, the case would be different: the 
present suit, however, is not one for breach 
of contract. Defendant broke no contract, 
the discontinuation of indigo cultivation not 
being his act, but that of the plaintiff. 

i Plaintiff then raised a second point, 
| namely, supposing the period of limitation be 
held not to run from September 1866 (when 
transactions between the parties ceased, ) 
still that a statement of accounts made by 
defendant in December 1865 operates as a 





revival of his liability as to the old balance, - 


This statement of accounts is to be found 
in one of plaintiff’s books duly verified. The 
question on this point is, can this statement 
‘ of accounts be construed into an acknowledg- 
| ment in writing sigued by the defendant, as 
| laid down in Section 4 Act XIV of 1859, I 
certainly think not, inasmuch as there is no 
signature by defendant atall. True he cannot 
| write, but he might have got somebody 
, to write his name for him, and touched the 
pen in token of acquiescence, as is usual with 





XIV of 1859); but the High Court has ex- | workmen. Plaintiffs contend that the entry 


me 


pressly ruled the contrary (3 W. R., Small | of defendant’s name in column 3, taken 


Cause Court cases). I am of opinion that |. , th th , 
limitation in regard to the rupees 45-5-1 begins ; 1% connection with the cross in column 16, 


to run from the date of the kuboolcut, viz., : forms a valid signature. I am unable to 


23rd December 1864, the kubooleut operating 
as a written acknowledgment signed by de- 
fendant (Section 4 Act XIY of 1859); that 
plaintiffs suit should have been instituted 
within three years from that date ; and that, 


——— — —- —-- — — = 





any loss the factory would suffer in consequence, and 
I shaji also pay all balances due by me w.thout any 
excuse; and though I shall pay all camuages and 
balances as stdted above, the terms of this contract will 
not be null and void before the expiration of these three 
year, and I shall not be able to refund the advance 
received. Yeu will be able to bring any suit against me 
under the existing laws or any other law that may 
hereaftere bg passed, to make me liable under the 
conditions*of this contract, aud nothing will affect your 
right to sue for damages as, stated above, All excuses 
to act uccording to the contract will not be heard, and 
for these purposes*I willingly do receive the amount 
of advance and execute this contract (kubgoleut) this 
day, the 23rd December 1864, 


! 1866, and I have decreed for 


coincide in this reasoning, and have no donht 


I that the entry in question does not satisfy 


the requirements of Section 4. I am there- 
fore of opinion that the whole of the claim 
is barred except the advances of 1865 and 
plaintiffs 
for that amount only, contingent on the opinion 
of the High Court. 


Judgment of the High Court: — 


We are of opinion that the view taken by 
the Judge of the Small Cause Court is 
correct, and that the whole claim is barred 


except the advances for 1865 and 1866, 


Pes ee 
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The 22nd August 1868. 


Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief |The Hon'ble J. B. Phear and C. Hobhonse, 


Justice, and the Hon’ble Dwarkanath Mitter, 
Judge. 


Carriage of goods—-Damages— Set-off 
— Drawback. 


Reference tothe High Court by the Judge 
of the Small Cause Court at Darjeeling. 


Scanlan versus Herrold. 


In a suit for money claimed on account of the carriage 
of goods in which defendant pleaded non-indebtedness 
and a set-off on account of damage caused to the goods: 


Hep, that defendant could not answer the claim 
with the set-off on account of damages; though the ex- 
tent, if any, to which defendant was entitled to draw- 
back might be put in issue, after which it would still be 
open to defendant to bring an action against plaintiff 
for special damages. 


Case.—T HE plaintiff is a carrier, and claims 
from defendant as agent of the Pankabarree 
Tea Company, on account of the carriage of 
certain goods, including a batch of tea. He 
claims on account of the carriage of this tea 
a sum of rupees 157. 


The defendant pleads not indebted, and 
also a set off to the amount. claimed by plaint- 
iff on account of damage caused through 
plaintifi'’s negligence to the above mentioned 
batch of tea. 


The point on which I wish to make a re- 
ference is :—Cun defendant in answer to the 


_ plaint plead this set-off, and if so within 


what limit ? 


Iam of opinion that defendant cannot 
answer the claim with this set-off on account 
of damages sustained in regard to the batch 
of tea. It may be putin issue to what ex- 
tent, if any, defendant is entitled to draw- 
back on account of plaintiff’s not having 
fulfilled his contract to deliver the tea en- 
trusted to him in good condition. After. 
the decision of this issue, it would still be 
open to defendant to bring an action against 
plaintiff for any special damages sustained 
by him owing to plaintiff’s neglect. 

My reason for the opinion I have expressed 
is that under Section 121 of Act VIII of 
1859 a set-off can only be pleaded in a case of 
a debt due to the defendant. 


Judgment of the High Court :— 


We are of opinion that the view taken by 
the Judge of the Small Cause Court is correct, 
and that the defendant cannot set-off the 
damages. 


-committing a breach of the peace. 


Judges. 


Application under Section 25 Act X. 
1859 —Res-judicata, 


Case No 617 of 1868. 


Special Appeal from adecision passed by the 
Judge of Beerbhoom, dated the 2%th Dee-m- 
ber 1867, reversing a deciston of the Moonsiff 
of Soory, dated the 9th May 1867. 


Hureenath Doss (Plaintiff) Appellant, 


VErSUS 


Tara Chand Sirear and another (Defendants) 
Respondents. 


Baboo Motee Lall Mookerjee for Appellant. 


Baboo Debendur Chunder Ghose for 
Respondents. 
An application under Section 25 Act X. 1859 is not 
equivalent to the institution of a suit, and whether the 


Collector accedes to or refuses it, he in no sense adjudi- 
cates between the parties. 


Phear, J—We think the Judge is wrong 
in this case, An application to the Collector, 
under Section 25 Act X of 1859, is not 
equivalent to the institution of suit. It is 
entirely distinct from a suit brought to eject 
a tenant from his holding because he has 
committed a breach of the conditions of his 
tenancy. An application under Section 25 
is based entirely upon the assumption that 
the tenancy has come to an end, and itis the 
assistance of the Collector in his executive 
capacity which is sought for the purpose of 
turning the old tenant out, and to avoid 
Con- 
sequently, whether the Collector accedes to 
an application of this kind, or whether he 
refuses to give his assistance, he in no sense 
adjudicates upon any matter in issue be- 
tween the parties. This has been already 
decided more than once by this Court, and 
in-particular I would refer to two reported 
cases, one in Sutherland’s Full Bench Rulings, 
118, and the other in Volume X of the Week- 
ly Reporter, page 7. 


In this case, the Lower Appellate Court was, 
therefere, in no sense concluded by any opi- 
nion which the Deputy Collector had formed 
with regard to the lease set up bythe plaint- 
iff, and it ought to have tried the ease upon 
its merits. Accordingly, we reverse the deci- 
sion of the Judge, and remand the case to 
him for re-trial upon its merits. Costs will 
follow the event. 


B 
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The 22nd Angust 1868. 
Present: 

The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 
Resumption of invalid lakheraj — 
Settlement with ex-lakherajdar. 
€ase No. 205 of 1868. 
Application for review of judgment passed 
by the Howble Justices H. V. Bayley 
and A, G. Macpherson, on the 8th June 
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were resumed under Regulation II of 1819 
on account of the plaintiff's predecessors 
being unable to show that they held the 
land rent-free under any grant, or title 
whatever. 


The Government seems at first to have 
held the resumed lands khas, and then on 
| the 22nd September 1840, a 20 years’ 
settlement was made with parties alleged 
‘to be co-sharers with the plaintiff, but not 
| with plaintiff 


1868, in Special Appeal No. 1622 of| On the 22nd September 1847. viz., during 


1867. 


Bheekoo Singh and others, Plaintiffs 
(Appellants) Petitioners, 
VETSUS 
The Government and others, Defendants 
(Respondents) Opposite party. 
Hr. J. T. Woodroffe and Baboo Tarucknath 
Sein for Petitioners. 
Mr. G. Gregory and Baboo Kishen Kishore 
Ghose for Opposite party. 


When land is resumed as invalid lakheraj, there is no 
provision of law which compels Government, under a 
decree of the Civil Court, to make a settlement with the 
Sea if for some reason of its own, it declines 
to do so. 


Bayley, J.—Tasrts application for review | 


of our judgment is made on the following 
grounds :— 

elst.—That we were wrong in holding 
that the Government has any such absolute 
power in itas to entitle it to refuse x settle- 
ment with an ex-lakherajdar whose lands 
have been resumed under Regulation II of 
1819. 


Qndly—That we were also wrong in 
affirming the order of the Lower Appellate 
Court which held that, on the ground of the 
Government having such absolute power of 
refusal, the plaintiff had no locus standi in 
Court. 


8rdly.—That we were wrong in holding 
that limitation barred the suit, as the cause 
of action arose from the date on which 
settlement was made with Joy Prokash Singh 
on tbe 23rd December 1862, and this suit 
was instituted within three years of that 
date, viz., on the 22nd December 1865. 


It is stated by the Lower Appellate 
Court that this land was resumed upon the 
rebellion, of one Ekbal Ali, but when, is 
pot stated nor shewn tous. In fact, how- 
ever, nothing has beem pointed out to 
us to indicate that such was the cause 
of resumption. On the contrary, it is 
clear that on the 22nd May 1826, the lands 


the currency of the 20 years’ temporary 
settlement, a petition was made by the plaint- 
tiff’s predecessors, begging that a settlement 
might be at once made with them, and if 
that could not be grauted owing to the 
temporary settlement then existing and in 
force, there might be a recogintion of their 
right to settlement, that is to say, malikanah 
lagt be allowed to them. This petition 
| was refused by the Collector, who stated that 
he could not break in on the temporary 20 
| years’ settlement, but that if the petitioners 
| had any claim they might take such further 
i steps as they thought proper after the 20 
years had expired ; and that due enquiry 
would then be made. This order of rejection 
' was upheld by the Commissioner in 1848, 
and it appears that the proceedings finally 
went in appeal to the Board of Revenue 
who finally rejected the petition on the 22nd 
September 1849. 


The learned Counsel Mr. Woodroffe states 
that the ex-lakherajdar has preferential title 
to settlement, and cites Sections 7, 8, and 
17 of Regulation XIX of 1798. Both Sec- 
tions relate to grants before lst December 
1790, and here there is no such grant shewn. 
Moreover, Section 7 only enacts that the 
lands resumed shall be independent talooks 
paying revenue to Government, and Sec- 
tion 8 gives the rules for the settlement with 
the proprietor of the zemindaree after survey 
and measurement, Section 17 states “a grant 
‘¢ for land to be held exempt from the pay- 
« ment of revenue shall, if it has been forged, 
“8c, be adjudged null and void as far as 
‘“yegards the exemption of the land from 
“ the payment of revenue, and the land shall 
“be subjected to the payment of revenue 
“accordingly.” But I do not read Section 17 
to say or to mean that therefore settlement 
must as a matter of course be made with 
the ex-lakherajdar. 

Clause IV Section 21 Regulation II of 
1819 is next mentioned. That Clause states 
that after resumption, information should be 
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given tothe agent of the ex-lakherajdar, and 
thə revenue authorities shall proceed to 
make the assessment according to the law in 
force. That Clause gives no title to settle- 
ment by any terms in it to an ex-lakhe- 


rajdar. 


Section 5 Regulation XIIL ‘of 1825 has 


been next quoted, but that Section enacts 


that it shall be competent to the Governor 
General in Council in consideration of cer- 
tain circumstances, such as long possession, 
to continue a talookdar or a lakherajdar 


in possession. 


Then Section 15 Regulation VII of 1822 
has been quoted as enacting that Courts of 
Justice shall have full power to decide what 
claimants have the best title to settlement. 
But reading that aud the preceding Section 
together, it is quite clear that the meaning 
of that Section is that which is admittedly 
recognized, viz., that if A and B respec- 
tively claim a settlement before a settling 
looking 


officer, the settling officer shall, 


to the possession of the party, decide 
which of them is entitled to a settle- 
ment, and refer the other party to a 
Civil Court for adjudication of his al- 


leged right. 


The learned Counsel then cites the rules” 


of the Board of Revenue for settlement, and 


© , 
various proceedings on record in the Gya- 


Collectorate as prescribing rules directing 
settlement to be made with ex-lakherajdars, 


if they are willing to accept the jumma and 


fulfil the other conditions of the settlement 
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There is no doubt that this in the Revenue 
Department is the recognized administrative 
and executive rule and practice which settle- 
ment officers ordinarily follow ; still there is 


nothing shewn in the Regulations of Govern- 


ment which, prescribes that if the Govern- 


ment, for some reason of its own, declines to 


make a settlement with the ex-lakherajdar, 


there is any provision of law which compels 
Government under a decree of the Civil Court 
to make asettlement with the ex-lakheraj- 


dar, whether he wishes or not. On this 


point, therefore, I do not see any reason 


to alter the decree already passed by us 


in this case. 


The case cited from Sudder . Dewanny 
Adawlut, 1850, page 407, merely states 
that the resumption courts only declare 
land liable to assessment, and do not decide 
conflicting proprietary rights between par- 
ties, and that such claim uppertains to the 


Civil Courts. 


_, On the point of limitation, I think if is 
clearly laid down that when, as here, a par- 
ty claims malikanah, which is well kuown 
to be in other words a claim for recognition 
of right settlement on the ground of being 
an ex-proprietor, aud his title to settlement 
and to proprietory right are rejeeted, the 
order of rejection could only be set aside by 
a suit brought- within. ¢hree years of that 
time. It is quite clear that after the refusal 
of the recognition of plaintiff's , right to 
settlement (which is urged on the ground of 


his being an ex-lakhorajdar) in 1849, no 


steps Were taken by him tosue. He is, thoro- 


+ 


l 
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fore, in my opinion, barred by limitation in 
the present suit. On that point, therefore, 
I do not think it necessary to alter the de- 


cree passed by us, 


This application will, therefore, be reject- 


ed with costs. Separate costs to be allowed 


to Government, 
Macpherson, J.—I concur in rejecting 
this application for review. My reasons 


are stated in the judgment I delivered 


at the hearing of the appeal: and I do 


not see any cause to alter the opinion 
I then formed. 


refused with costs. 


The 22nd August 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Right of way— User, 
Case No. 1710 of 1868. 


Special Appeal from a decision passed by the 
Second Principal Sudder Ameen of the 24- 


Pergunnahs, dated the 4th April 1868, 


affirming æ decision of the Moonsiff 


of Manicktollah, dated the 17th June 
1867. 


Obhoy Churn Dutt (Defendant) Appellant, 


j VETSUS 
Nobin Chunder Dutt and others (Plaintiffs) 
Respondents, 


Baboo Rask Beharee Ghose for Appellant. 
No one for Respoadents, 


User during previous ownership is no evidence of a 
tight of way, which relates to the land of another, 


e 
~ 
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Phear, J—We-think the Principal Sudder 
Ameen was wrong in considering that any- 
thing which took place before the partition 
was evidence of the plaintiff's right of way 
over lands which became the lands of the 
defendant by virtue of that partition. An- 
tecedently to that period, the passing to and 
fro along this path by the plaintiff and his 
family was simply the exercise of a right 
of ownership over the land which he held 


Jointly with the defendant and his family, 


and was not referable to a right of way, 
which by its nature necessarily relates to 
the land of another person. When by the 
partition the land became the sole property 
of the defendant, the- plaintiff’s rights of 
ownership ceased, and among them his right 
to pass and repass along the old path. But 
a new right of way might have been created 
in his favour at the partition, or the defend- 


ant might have given him such a right: 


since ; and whether either of these alterna- 
tives had occurred was 
Courts had to try. Therefore, as the Prin- 
cipal Sudder Ameen has misapprehended the 
case, and has based his judgment mainly 
upon consideration of the lengthened user 
which he thought had taken place before the 
partition, we feel obliged to reverse his deci- 
sion and remand the case to him for re-trial ; 
and in so doing we think it right to remind 
him that, although user before the partition 
must not be taken into consideration in the 
decision of this case, yet any user which 
may have taken place since the partition as 
of right by the plaintiff and his family, is 
good evidence, as far as it goes, of such a 
right having been given to him by the de- 
fendant, Of course, the Principal Sudder 
Ameen will not give undue weight to this 
evidence in the absence of explanation as 
to the circumstances under which, and the 
time when, the supposed grant’ of the right 
Of way to the plaintiff was made by the de- 
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The 24th August 1868. suit for damages to direct the amount to be 
‘assessed in execution, as there is with re- 
Present: 


gard to wassilat by Section 197 Act VIII 


The Hon’ble Sir:Barnes Peacock, Kt., Chief of 1859, There was an Amgen deputed in 


Justice, and the Howble. Dwarkanath ' this case, and he might just ns well have 
Mitter, Judge assessed the damages as an Ameen in exe- 
, > 


cution of the decree, and the additional 
Damages—Execution— Code of Civil | expense would have been sared” There 
Procedure. was no ground of appeal upon this point, 
Special Appeals from a decision passed but I think itright,to notice it in order 
by the Judge ‘of Shahabad, dated the that the attention of the Lower Courts may 
9th December 1867, affirming a decision | be drawn to this irregularity. 
passed by the Principal Sudder Ameen 
of that District, dated the 26th August $ 


1867. The 24th August 1868. 


Case No. 428 of 1868. | 
Present: 


Mussamut Benda Bibee, for self and as 
guardian of Rajkishen Paurey, and others, | Lhe Hou’ble H. V. Bayley and A. G. Mac- 


(Defendants) Appellants, pherson, Judges. 
Alienation— Land devoted to religious 


, ERS | purposes (wuaqf). 
Lalla Ram Surun Singh (Plaintiff) , Case No. 3450 of 1867 
Respondent. | j j 


| Special Appeal from a decision passed by 


Baboo Kalee Kishen Sein for Appellants. the Judge of Cultack, dated the 27th 


Baboos Unnoda Pershad Banerjee and August 1867, reversing a decision passed 
Otool Chunder Mookerjee for Respondent. by the Principal Sudder Ameen of that 

District, dated the 19th March 1866. 

Case No. 623 of 1868. 

. Futtoo Bibee (one of the Defendants) 

Bhenuck Singh and another (Plaintiffs) Appellant, > 
Appellants, PE 
VETSUS 


Bhurrat Lall Bhukut (Plaintiff) Respondent. 


Tugger Singh and others (Defendants) 


Moulvee Syud Murhummut Tossein and 
Respondents. 


Buboo Bykuntnath Paul for Appellant. 


Baboos Obhoy Chura Bose and Umbika 
Churn Banerjee for Respondent. 


Badboo Kulee Kishen Sien for Appellants. 
Baboos Otool Chunder Mookerjee and 
Ubinush Chunder Banerjee for Respond- 
euts. Where the whole of the profits are not devoted to 
religious purposes, but the land is a heritable property 
burdened with a trust, e. g., the keeping up of a saint's 


The Code of Civil Procedure gives no pawer in an tomb, it may be alienated subject to the trust. 


ordinary suit for damages to direct the amount to be 


aa in execution, as it docs with regard to was- 
silat, 


Macpherson, J.—We think this appeal 
ought to be dismissed with costs. It does 
not appear that the land is absolute wugf, 
that is to say, that the „whole of the prats 
arising from it is devoted to religious pur- 
poses. It rather appears that it isa herit- 
able estate burdened with a trust—the keep- 
ing up of the peer’s tomb. Being. therefore, 
a heritable property burdened wiid 'a trust, 
it may be alienated subject to the trust. 
This has been, decided by the late Sudder 
Court in cases reported in Sudder Dewanny 
Adawlut Reports of 1858, pages 586, 1028, 
and 1218. 


Peacock, C. J.—Iv is clear that upon the 
finding there were three separate ahurs, and 
not one continuous pyne, The decree of the 


Lower Appellate Court is affirmed with costs 
tu both cases. 


I remark that in these cases, as in some 
other recent cases, the Lower Courts do not 
assess the damages themselves, but leave 
them to be assessed in execation, This is 
clearly wrong, ‘There is no power given by 
the Code of Civil Procedure in an ordinary 
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As regards the objection that some lands 
are lnkhernj, the objection was not taken 
either in the Lower Courts or in this Court 
when the case formerly came before us in 
special appeal, We therefore decline to 
allow the point to be raised now. 


The 24th August 1868. 
Present: 


The Hon'ble J. B. Phear and C. Hobhouse, 
- Judges. 


Rights of cultivators —Prcđuce— 0c- 
cupancy. 


Case No. 718 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 28th December 1867, 
reversing a decision passed by the Aloon- 
sif of Howlah, dated the 25th June 
1867. 


Obhoy Churn Sein (one of the Defendants) 
Appellant, - 


VETSUS 
Ram Huree Odhikaree (Plaintiff) Respond- 


ent. 


Baboo Nubo Kishen Mookerjee for 
Appellant. j 


j Baboo Kishen Sueca Mookerjee for 
Respondent. 


Where plaintiff had cultivated land, and defendant 
had taken away the crops produced, —H xp, that plaintiff 
would have no right to recover the value of the crops 
unless he either had good right as against the defendant’ 
to occupy and cultivate the land, or had been led by the 
conduc: of the defendant to supposa that he had such 
right. If he had cultivated with the knowledge of 
defendant, that would give him a right to the produce, 
even though not entitled to the occupation. 


Phear, J.—We think this case must be 
remanded. The Lower Appellate Court has 
decreed that the defendant shall pay the pluint- 
iff the value of certain crops raised upou the 
lauds in suit, merely because it was of opinion 


that the plaintiff had cultivated the land last, 


year, and by that cultivation had-produced 
the“crops, and that these crops had been taken 
away by the defendant. But.the Lower Ap- 
pellate Court at the same time declined to go 


he had such right. Consequently, the Lower 
Appellate Court was wrong in not enquir- 
ing into the title by which the plaintiff 
cultivated the land in suit. We therefore 
reverse the decision of the Lower Appellate 
Court, and remand the case for re-trial upon 
its merits. We may as well remark, that 
should the Principal Sudder Amoen remain 
of opinion that the plaintiff has cultivated the 
land in question for two or three years, and 
has so cultivated them, or even for the last 
year has cultivated them, to the knowledge 
of the defendant, that will give him a right 
as against the defendant to the produce of 
tlie lands, even though he, (the plaintif) may 
not be able to make out a title to the 
occupation. 


The 24th August 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Survey maps—Evidence—Section 13 
Act II. 1855. 


Case No. 170 of 1868. 


Special Appeal from a decision pased by 
the Judge of the 24 Perqunnahs, dated 
the 26th, March 1868, affirming a decision 
passed by the Additional Moonsiff of that 
District, dated the 14th December 1866. 


Koomodiuee Debia (Plaintiff) Appellant, 
versus 
Poorno Chander Mookerjee (Defendant) 


a 


Respondent. 


Raboos Juggodanund Mookerjee, Khettur- 
nath Bose and Kedarnath Chatterjee tor 
Appellant. 

Baboo Bhowanee Churn Dutt for Respon- 

dent. 

Under Section 13 Act II. of 1855, Government survey 
maps are evidence not only with regard to the physical 
features of the country depicted, but also with regard 
to the other circumstances which the officers deputed to 
make the maps are specially commissioned to note down., 
Further than this they are not evidence as to rights of 
ownership. 


Phear, J.—Tue only question for us to 


into the question by what right the plaintiff | determine in this case, is whether or not the 


occupied and cultivated the land. Now, it 


seems tords that the plaintiff would have no | can properly 


right to recover the value of the crops from 


‘survey map relied upon by the defendant 


be used in evidence between 


the parties, We have looked at the map 


the defendant unless he either had good right | itself, and it bears on the face of it the ap- 


as against the defendant to occupy and cul- 
tivate the land, or that he had been lead by 


pearance of being an ordinary Government 
survey map. There is nothing to show us 


the conduct of the defendant to suppose that ! that it was made under any special circum- 


ie aA 
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stances. Now, we are of opinion that Sec- 
tion 18 Act II of 1855, makes Govern- 
ment maps evidence not only with regard to 
the physical features of the country which 


‘are depicted upon the maps, but also with 


regard to the other cireumstances which the 
officers deputed to make the maps are 
specially commissioned to note down ; and 
we think that an ordinary Government 
survey map for this reason, is evidence as to 
the boundaries of any plots or estates which 
stand under a separnte number in the Col- 
lector’s books. Further than this we do 
not think that they are evidence as to rights 
of ownership ; so that ifthe plaintiff had in 
this case confined himself to a statement ‘of 
his own proper title to the property which 
he claims, the survey map could, probably; 
not have been made use of as evidence upon 
any issue materinl to the determination 
of hig claim. But we understand that in 
this cnse, the plaintiff claimed the land in 
suit as being a portion of a certain plot 
standing in the Collector’s books under 
No 48. He has thus made the Collec- 
tors's books a link in thé proof of his title, 
and consequently, for the reasons which we 
have already mentioned, we think that the 
survey map was properly received in evidence 
in the investigation of that title. 

* * * * + oe š # 





The 24th August 1868. 
Present: 


The Hon’ble H V. Bayley and A. G. Mac- 
pherson, Judges. 


Richt of suit—Reversioner-Hindoo 
widow -- Mortgage — Usufruct of 
mortgaged property. 


Case No. 240 of 1868. 


Application for Review of Judgment passed 
by the How ble Justices H. V. Bayley 
and A. G. Jlacpherson, on the 9th July 
1868, ¿n Special Appeal No. 2726 of 
1867." 


Bama Soonduree Dossee (Appellant) 
Petitioner, 
VETSUS , 
Bama Soonduree Dossee (Respondent) 
Opposite Party. 
Baboo Bykuninath Paul for Petitioner. 


* See Ante, p. 133. 


REPORTER. Rulings. 901 


— 


Baboos Luckhee Churn Bose and Kalee 
Prosunno Dutt for Opposite Party. 


Suits, to set aside improper alicnations by a widow. 
cannot be brought by those whose rishts are only in- 
choate and remote, as are those of a minor who is oily 
entitled in reversion after the life-estate of his mother 
and her sister, in the event of their surviving thul 
mother, whose alienations he seeks to set asigle. 


If the usufruct of mortgaged property was to be en- 
joyed in lieu of interest, the mortyazee’s having had 
possession, is nu ground for the inference that any por- 
tion of the debt, suve the interest, was paid off froin tho 
usufruct. 


Macpherson, J.—In this case, we think 
we must grant the petition for review, and 
remand the case to the Lower Appellate 
Court for re-trial. The first point to he 
decided by the Lower Court, is, whether the 
minor, on whose behalf the present snit has 
been instituted, is a reversiouer in such u 
sense of the term as to entitle him to bring 
this suit. This objection was not tuken in 
the Lower Court, nor in the written 
grounds of special appeal ; but it was taken, 
nnd with our permission, orally, at the 
hearing. We omitted, however, to refer to 
if in our judgment, and we think, therefore, 
that the respondent has a right to ask for 
a review in order that this omission may ba 
supplied. There is no doubt that if the 
minor is not the immediate reversioner, but 
is Only entitled in reversion after the life- 
estate of his mother and her sister, in thg 
event of their surviving ¿keir mother, whose 
alienations this suit has been brouglt to set 
aside,—the suit will vot lie, for the interest 
of the minor is too remote. While we say 
this, it may possibly be that a suit brought 
by the minor against his grandmother aud 
the immediate reversioners, viz., his mother 
und aunt, would lie if such suit were brought 
upon the ground that the grandmother and 
her daughters were acting fraudulently and 
in collusion with each other, with reference 
to the alieuations complained of, But that 
is not the nature of the present suit. 


It has been frequently decided that suits 
to set aside improper alienations by a widow, 
must be brought by those whose rights and 
interests are directly affected, aud not by 
those whose rights are only inchoate and re- 
mote, as are the rights of the minor in this 
case. 


The Judge will ascertain precisc]y what 
position the minor ocgupies with referenco 
to the estate alierfited*by the grandmother, 
and will then sny whether or not his legal 
status is such as enables him to institute this 
suit. 
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The object of bringing the suit inthe} Under the circumstances, the parties will 
present form, in the name of the minor rather | respectively bear their own costs, both of the 
than in the name of the daughter, his mother, | special appeal and of this review. 
is patent. The daughter, who appears here 
as guardian of the minor, is herself estopped 


by having joined in making the alienation The 24th August 1868. 
which it is now sought. to set aside. To get Present: 
rid of the estoppel, she makes use of her The Hon’ble F. erate and E. Jackson, 
aaa a R 
On another point, also, we think that our Case No. 1058 of 1868. 


judgment is defective, and thatthe judgment Special Appeal from a decision passed by 
of the Lower Appellate Court is wrong. the Judge of Tirhnot, dated the 30th 
With reference to the question whether there December 1867, affirming a decision 


í ; passed by the Sudder Ameen of that 
was any necessity for converting what was) District, dated the 30th May 1867. 


originally a mortgage into an absolute sale, 


the Judge relies very much upou the 


; Budurul Huq and others (some of the 
| Defendants) Appellants, 
| 


fact of the mortgugee’s being in possession, as VETSUS 


if the fact.of his being in possession neces- | The Court of Wards on behalf of the minor 
| Rajah of Durbangah (Plaintiff) Respond- 
l ent. 
| 
| 


Mr. R. E. Twidale for Appellants. 


Baboo Juggodanund Mookerjee for 
Respondent. 
anew with reference to the question of ne- į A claim to malikanah allowed to lie over and not en- 


. . . a fo l i h y d 7. } l 
cessity which existed for converting thel immitation o AENA NCATE WAE DE ECO E ARE LY 


niortgage into an absolute sale; and in con-, Jackson, J—Tuis was a suit, brought by 
sidering that question, the Court must look the Court of Wards acting on the part of 
the minor Rajah of Durbangah, to recover 
certain annual payments, which, itis alleged, 
under which the mortgagee held possession. ' are due from the defendants as jageerdars 
If the usufruct of the property was to bei of certain estates. 

enjoyed in lieu of inéeresé, the mortgngee’s: The defendants deny that they have ever 
having had possession, will not in any way made any such paynients, or that such pry- 
meutsare due, and allege that the claim is bar- 
red by limitation. The Judge apparently has 
debt, save the interest, was paid off from the | found upon the merits that there are certain 
usufruct. papers, of a date anterior to the Permanent 
, Settlement, alluding to these jageers and 
The case is remanded with reference to: to certain annual malikanahs as being pay- 
the above remarks, and the Court will re-try | able by the jageerdars ; and he also states 
that there are certain decisions of the Conrt, 
, of later dates, alluding thereto. He finds 
on the point of limitation, that as certain 
others of the jageerdars have been in the 
habit of paying these rents, the suif is not 
, : barred by limitation. The special appeal is 
nee ore ae not such proof of the necessity of | Jirecied teal to this Rake Ennely: 
converting the mortgage into an absolute i that for 12 years and more these defend- 
sale, as will bring thé case within the ruling , 2 huve not been called upon to make 
af the Privy Coun ait man Pers] | these payments, aud that no payments have 
y ci, In Atunooman Fershad 'in faet been made by them or their prede- 

Pandey’s case, cessors on account of these jageers, 


sarily led to the inference of the mortgage 
debt having been, in some mensure at least, 
paid off. If the Court below find that the 
suit will lie at all, it must consider the case 


l 
to the terms of the original mortgage deed | 
l 


lead to an inference that any portion of the 


the two questions :— 
lstly.— Whether under the circumstances 
of the case this suit will lie at all; and 


| 
| 
2ndly.—If the suit will lie, whother there | 
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In support of this view of the law, the 
plender for the appellant quoted a precedent 
published at page 336, Volume VII of the 
Weekly Reporter. The precedent is directly 
in point. It rules that the payment of mali- 
kanah is not, as regards limitation, on the 
some terms as payment of rent, and that if 
a person allows his claim to lie over, and 
does not enforce it, limitation will ultimately 
bar that claim. We concur in this view of 
the law, and it appears from the evidence 
in this case, that for much more than 12 
years, the defendants and the parties who 
have been in their place before them have 
not been called upon to pay this malika- 
nah. Following that precedent, we are of 
opinion that they cannot now be forced to 
pay, and that the suit as against these de- 
fendanis is, cousequently, barred by limita- 
tion. We therefore reverse the decision 
of the Judge, and dismiss the platutiff’s suit 
with costs. 





The 24th August 1868. 
` Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon’ble Dwarka- 
nath Mitter, Judge. 

Manager—Family property. 
Case No. 628 of 1868. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Midnapore, 
dated the 19th December 1867, affirming a 
decision passed by the Moonsiff of that 
District, duted the 80th March 1867. 


Koylashessur Bose (Defendant) Appellant, 
versus 


Sreemutty Narninee Dassee (Plaintiff) and 
another (Defendant) Respondents. 


Baboo Mohesh Chunder Bose for Appellant. 


Buboo Hohendro Lall Shome for 
Respondents. 

A manager of a family estate who receives the rents 
has no power to sell the property of an adult member. 

Peacock, 0. J —Tuere is no ground of 
appeal in this case. Defendant claimed as 
a purchaser from Pitambur, and he said 
that the defendant, the widow of Pitambur’s 
brother, had relinquished all her share iu 
favour of Pitambur, ‘There was no allega- 
tion that Pitambur was authorized by, the 
widow tosell her share of the property. 
It was found tliat the widow had not 
relinquished her right to Pitambur, and 
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Ram Jeewan Lall (Plaintiff) Appellant, 
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it is contended by the appellant that the 
Judge ought to have found whether Pitambur 
as manager had authority to bind the 
plaintiff, ‘That, however, would be a very 
different question from that setup by the 
defendant, under which he contended that 
Pitambor sold his own rights. Further, a 
manager of property who is receiving the 
rents, has no power, in our opinion, to sell 
the property of an adult member of the 
family. The decision of the Lower Appel- 
late Court is affirmed with costs, 


The 24th August 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Remand — Additional evidence. 
Case No. 3419 of 1867, 


| Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 1th 


September 1867, affirming a decision 


í passed by the Assistant Collector of that 


District, dated the 13th July 1867. 


VETSUS Š 


' Arjun Chowbey and another (Defendants) 


Respondents. 


Baboo Poorno Chunder Mookerjee for Ap- 
pellant. 


Baboo Mohinee Mohun Roy for Respondents. 


Whero a case is remanded with a view to some special 


| evidence being taken, the Court, receiving the order of 
‘remand, is not at liberty to allow the parties to produce 


| additional evidence. 


Jackson, J.—T ars case was remanded to 
the Lower Appellate Court in order that 
‘before deciding certain issues, certain ovi- 
‘dence might be recorded. That evidence 
was recorded, and the issues decided against 
tho plaintiff. The plaintiff at that time 
asked, that additional evidence of other wit- 
nesses, whom he had then brought into Court, 
might also he recorded. But the first Court 
refused to examine these fresh wituesses, as 
the case had not been remanded to take down 
such further evidence. The Judge, qñ appeal, 
was of opinion thatthesfirst Court was right 
in refusing to examine ‘these “witnesses. On 
special appeal this is objected to. But wa 
agree with the LowerAppellate Court that the 
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case was remnnded to take some special 
' evidence, ard that theCourt was not at liberty 
to go anew Into the ease and allow both 
parties to produce any additional evidence 
that they pleased. We therefore dismiss the 
special appeal with costs. 


The 24th August 1868. 
Present: 


The Hon’ble F.B. Kemp and E. Jackson, 
Judges. 


Rent due from several ryots- Suit 
against one ryot- 


Case No. 1029 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 15th January 1868, modifying a deci- 
sion passed by the Deputy Collector of 
that District, dated the 31st July 1866. 


Roop Narain Singh (Plaintiff) Appellant, 
VErSUS 


Juggoo Singh (Defendant) Respondent. 
Baboo Doorga Doss Dutt for Appellant. 
Mr, R. E. Twidale for Respondent. 


sA suit for rent due from several ryots on account of 
a holding which has been let out to them, cannot be 
properly and legally brought against one of them, but 
` must embrace all. ; 

Jackson, J.—Tae plaintiff iu this suit 
having let out certain lands to three ryots, 
hns sued one of them and obtained against 
him a decree for one-third of the amount 
due on the total holding. Ue has objected 
to this, and asks that the Court will give him 
a décree for the whole. The defendant, on 
the other hand, also objects to the decree, and 
says thatthe suit should have been brought 
against the three ryots, and not against him 
alone, 


We think that the defendant’s objection is 
good in law ; that the suit was not properly 
and legally brought, and thatitis impossible, 
ns thejcase now stands, to decide what the 
rights of thfs one defendant are. The rent 
is due from three persons, uud- the suit should 
have been brought against these three per- 
sons. ° 

We accordingly reverse the decision of 
the Lower Court and dismiss the suit, the 
plaintiff being at‘liberty to bring a fresh suit. 
in a proper form. The respondent will 
obtain his costs. 


THE WEEKLY REPORTER. 








Rulinge. [ Vol. X. 


The 25th August 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. Mas- 
pherson, Judges. 


Deeree for arrears of rent—Notice to 
unregistered tenant. 


Case No. 2550 of 1867. 


Special Appeal from a decision passed by 
the Officiating Additional Principal Sud- 
der Ameen of East Burdwan, dated the 
26th July 1867, affirming a decision 
passed by the Moonsiff of that District, 
dated the 26th June, 1866. 


Bhubo Tarinee Dossin (Defendant) 


Appellant, 
versus 
Prosunno Moyee Dossia (Plaintiff) 
Respondent. 
Baboos Otool Chunder Mookerjee and 


Anund Chunder Ghossal for Appellant. 


Baboos Tarucknath Dutt and Mohendro 
Lali Shome for Respondent. 

A zemindar, in execution of a decree, sold the rights 
and interests of his tenant. He subsequently ejected 
the pe r at that sale under a decree (dating prior 
to the above sale) for arrears of rent and ejectment 
under Bection 78 Act X, which lattar decree, became 
complete on “the expiry of 16 days without deposit of 
the arrears due, 


HELD, that until the purchaser adopted means to have 
his name registered in chs zemi :dar's sherislita, the fatter 
was not bound to give him ndtice to pay the arrears duo 
on the tenure which he purchased, before proceeding to 
give effect to the decree, 


Bayley, J.—In this case, the plaintiff sued 
for declaration of his right to a certain tenure 
and for possession thereof, on the allegation 
of his having on the 7th Assar 1240 B. S. 
purchased the rights and interests of one 
Chundee Churn Mundul, at a sale, in execu- 

‘tion ofa decree held by Koylasnath Chun- 
| der. The plaintiff also alleged fraud on the 
part of the zemindar, 


The defendant Koylasnath pleaded, that the 
pluindff might or might not have purchased 
the tenure, but that he ought to have paid 
the rent decreed against the recorded tenant, 
and that as he hnd not so paid he was liable 
to be ejected. Defendant added, that he had 
sued for arrears of rent on the 28rd Cheyt 
and got a decreas under Section 78 for rent 
and for ejectment onthe 8rd Assar 1270, 
which decree became complete on the expiry 
of 15 days without deposit of the arrears 
due; that thus defendant’s ejectment of 
plaintiff was quite legal, 


——-s =- = 
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Both the lower Courts have given the |“ having accepted him as his tenant.” 
plaintiff a decree. The Lower Appellate | Here thereis neither necessary legal kuow- 
Court does not clearly find the allegation of | ledge nor cognizance of the trausfer of 
fraud proved by the plaintiff; but that Court | the land to plaintiff shewn ; nor are we 
seems to infer that because the same KoyJlas- | shewn that the purchaser had had any such 
nath, who, as a judgment-creditor sold the | actual posséssion of the tenure, that even in 
rights naud interests of Chundee Churn on the | that view the zemindar might be said to 
7th Assar 1270, must, as the talookdar, who#| have had the opportunity to know that the 
on the 3rd Assar 1270 got a decree for pos- | platntiff was in fuct the party holding the 
session and ejectmént which became complete | tenure. I think, under ‘these circumstances, 
15 days after, viz., about 18th or 19th Assar, | that until the plaintiff adopted means to have 
have known that during the intermediate | his name registered in the zemindar’s sherish- 
time, that is to say, on the 7th Assar, the | tah, and was so registered as transferee, the 
plaintiff had become the purchaser of the | defendant Koylasuath was not bound to 
tenure, and that consequently the defendant | give notice to the plaintiff to pay the arrears 
Koylasnath should have demanded the ar- | of rent due on the tenure, which he purchas- 
rears of rent from the new purchaser, and | ed before the defendant could proceed to give 
not having dowe so, was not competent to | effect to the decree which he obtained about 
eject the plaintiff for arrears of rent due} the 8rd Assar and completed about the 
against the tenure. 18th. 

I would, therefore, reverse the decision of 
the Lower Courts and decree this appeal 
with all costs. 





The defendant appeals specially ngainst 
the Lower Court’s decree, and urges that the 
plaintiff’ s allegation of fraud has not been 


“established, and that it was no necessary con- Macpherson, J.—I concur in thinking 


sequence, that, because Koylasnath had his | that the decree of the Lower Court ought to 
decree completed 15 days after the date ; be set aside, and that the plaintiffs suit 
thereof, or about 18th Assar 1270, he must | ought to be dismissed with costs. The 
have necessarily known that the plaintiff; Lower Courts do not find any fraud in the 
was the purchaser of therights and interests | proper sense of the term, nor is there in fact 
of the previous tenant at asale in execution | any evidence of fraud. The case of the 
of a money-decree on the 7th Assar ; and, plaintiff may somewhat be hard. But the 
moreover, ought to have demanded arrears of | defendant had a legal right to adopt tht 
rent due against the previous tenant. 2adly, | course which he took ; and the present suit 
that it was for the purchaser, if he wished | must fail, unless distinct fraud in the conduct 
to place himself in the position of the former | of the proceedings uuder Act X of 1859 is 
tenant, to take the ordinary course prescribed | proved. 
by law, viz., to obtain the registration of his 

name in the zemindar’s sheristah, and that 

until he did this, the zemindar was not at all 

bound to recognize him as his tenant. | The 25th August 1868, 





: bs 
Iam of opinion that fraud has not been | j , Presen 
legally found at all by the Lower Appellate | The Hon'ble G. a and F. A. Glover, 
Court, because J do not see it proved, that udges. 


there was any clear and distinct knowledge , Claims to attached property— Limi- 
on the part of Koylasnath that the plaintiff, ; tation — Sections,86 and 227 Act 
by reason of his purchase, stood in the place VIII. 1859. 

of former tenant. Further, even it he had that Case No. 634 of 1868. 
knowledge, I find it has been laid down in the Special Appeal from a decision passed “by 
case of Sarkies, dated lst July 1864, that, the Judge of Purneah, dated the 23rd 
“ the mere cognizance by the zemindar, of the December 1867, affirming a decision 
< fact of a party having purchased a tenure, | passed by the Principal Sudder Ameen 
‘Cis not sufficient to cure the defect of non- of that District, dated the 27th September 
“ registration. It must be proved that the 1866. - ee 

“ zemindar has not only known of the trans- —e . 

‘< fer, but has also iccenied the transferee Mahomed Mubson-tiYeintiff) Appellant, 
“as hia tenant; the receipt of rent by the VETSUS 

“ zemivder from the transferee being one of | Sumputtee Sahoon Chowdhrain (Defendant) 
« the best proofs of the fact of the zemindar Respondent, 
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Messrs. R. T. Allan and C. Gregory for 
Appellant. 


Baboos Juggodanund Mookerjee aud Mo- 
hinee Mohun Roy for Respondent. 


The rejection of x claim to attached property, simply 
on the ground that it had been presented too late, was 
held to be no legal bar to the adjudication of the claim 
when it was egain advanced after attachment made 
under decree. A claim of this kind may be admitted even 


after proclamation of sale, provided it has not been fendant in making the claim. 


designedly and unnecessarily delayed to obstruct the 
ends of justice. 

Loch, J.—Ir appears by thë judgment 
of 6th March 1860, that the respondent in 
this case laid claim to the property now in 
suit, which had been attached previous to 
that judgment by the plaintiff in n suit 
against Gopeenath Sahoy. In that case, 
the respondent’s claim to the property was 
not allowed, because the Judge considered 
that the claim had been advauced at too late 
a stage. Subsequently, the property was 
attached in execution of the plaintiff's decree 
against Gopeenath Sahoy, and the defendant 
came forward and successfully claimed the 
property as belonging to herself ; and it was 
released from attachment by an order of 27th 
July 1867. The present suit is brought to 
set aside that order, and to declare the pro- 
perty liable to sale in execution of the decree 
of the plaintiff (special appellant). The Lower 
Appellate Court, in affirming the judgment 


of the first Court, has held that the property | 


helongs to the defendant, and has dismissed 
the suit. 


In special appeal, it is urged that as the | 
application of the defendant was once rejected | 
on the 6th of March 1860, the admission of | 


her claim to this property subsequeut to 
the decree, and the release of the property 
under order of 27th July 1867, was illegal. 
As, however, no adjudication 
when the defendant put forth her first claim, 
but it was rejected simply on the ground 
that it had been presented too late, we think 
that there was no legal bar to an adjudi- 
cation of her claim to the property when it 
Was again advanced after attachment made 
after decree. Itis urged that Section 86 
mast be read with Section 227 of Act VIII 
of 1859, and by the latter section it was 
required that the claim of the nature ad- 
vanced -by the defeudant should be made 
at the earliest opportunity; but the defondant 
has allowed several years to elapse without 


making such claim, though the property con- 


tinued under attachenéMall the while. No 
doubt, claims of this kind, should be made as 
early as possible, but then no period of time 


THE WEEKLY REPORTER. 








was made | 
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the kind must be made, and therefore a 
claim may be admitted even after proclama- 
tion of sale has been issued, provided that 
the claim be not designedly and unnecessarily 
delayed with a view to obstruct the ends of 
justice. It doesnot appear in this case, nor 


| has any evidence been offered by plaintiff to 


prove, that such was the object of the de- 
We therefore 


reject the first ground of appeal. * * * 
4 * * x. Od * * 
# # * * # # * 


Under this view of the case, we dismiss 
the special appeal with costs. 


The 25th August 1868. 


Present: 


| The Hon'ble H. V. Bayley and A. G. Màc- 


pherson, Judges. 
IiMahomedan Law — Successon — 
Daughters of deceased brother. 
Case No. 213 of 1868. 


Special Appeal froma decision of the 
Principal Sudder Ameen of Pubna, dated 
the 19th November, 1867, affirming a 
decision of the Sudder Moonsiff of that 
District, dated the 31st July 1867. 


Mussamut Azeecunnissa and Mussamut Jan 
Khatoon (Defendants) Appellants, - 


VvETSUS 


Moonshee Ruhmanoollah (Plaintiff) 
Respondent. 


| Mr, G. A. Twidale and Baboo Ashootosh 


Chatterjee for Appellants, 


No one for Respondent. 


Under Mahomedan Law, the daughters of a deceased 
brother of a person who demises, cannot take any share 
of such person’s property so long as a brother and sister, 
or only a brother, survives, 

Macpherson, J.—Tur plaintiff Ruhman- 
oollul: sued to recover his share of certain 
property which once belonged to his .brother 
Fermanoollah: and the question is whether 
the share for which the Lower Court lms 
given lima decree, is the share to which he 
is under the circumstances which ` have 
occurred, legally entitled. 


There were three brothers, Fermanoollah, 
Irfanoollah, and Rubmanodligh, and one 
sister Panchoo. 


Fermanoollah died in 1262, leaving the 
following persons ag his heirs, viz., his two 


is prescribed by law within which claims of daughters Azeeguuniasa- and Jan Khatoon 


[Vol. X. 
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(who are the appellants before us), his 
brothers Irfanoolluh and Ruhmanoollah, and 


- his sister Panchoo. 


Trfanoollah died in 1268, and his heirs 
were,—his widow Abeedoonissa, his two 


daughters Akeedoomnissa and Turkondor, 


his brother Rulimanoollah, and his sister 
These various heirs took among 


Panchoo. 
them not only Irfanoollah’s original estate, 


but the share which came to him as one of 


the heirs of Fermanoollah. 


Panchoo died in 1272, and Ruhmanoollah 
was her sole heir, taking all her estate, in- 
cluding the share she took as one of the 
heirs of Fermanoollah, and also the share 
which as an heir of Irfanoollah she took in 
the shares which had descended to him from 
Fermanoollah. 


The particular objection (and it is the 
only one urged in special appeal) is that the 
appellants, the daughters of Fermanoolla, 
have been improperly excluded from the 
lists of heirs of Irfanoollah and Panchoo, and 
that, in consequence, Rulimanoolla has got 
a decree for more than he is entitled to. 
The appellant’s pleader, however, does not 
specify the share which they claim; nor 
does he shew any authority for his conten- 
tion that according to Mahomedan law the 
daughters of a deceased brother dake any 
so long as a brother and sister, or a brother 
only remains. 


We are of opinion (See Macnaghten’s 
Mahomedan Law, Chapter I, Section 3, paras. 
43, 44, and 45) that under the circumstances 
the daughters of Fermanoollah did not rank 
among the heirs of Infanoollah or of Panchoo. 


This appeal will, therefore, be dismissed 
with costs. 


The 25th August 1868. 


` 


Present: 


The Hon’ble F, B. Kemp and E. Jackson, 
Judges. 


Enhancement of rent—Hubooleut— 
Shareholder's right of sult. 


Case No. 1047 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the -Lst February 1868, affirming ade- 


- cision passed by Ba a pts Collector of 
2n 


Howrah, dated d October 1867, 
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SE ne re E E ETE 
Dookhee Ram Sircar (Plaintiff) Appellant, 
versus 
Gowhur Mundul (Defendant) Respondent. 


Baboos Greeja Sunkur Lojoomdar aud 
Moulvie Syud Murhumut Hossein*tor Ap- 
pellant. 


Moulvie Mahomed Eusuf for Respondent. 


Where there is no joint lease, and the plaintiff's shara 


is not disputed, a suit for a kubooleut at an enhanced 
rent will lie. In such a case the suit must be for tha 
enhancement of the rent of the whole of defendant's 
tenure, to enable the Courts to decide as to the propor- 


tion payable to plaintiff. 


Kemp, J—Tuis was a suit for a kuboo- 
leut at an enhanced rate. The plaintiff, who 
is a 6 annas, 18 gundah, 1 cowrie, 1 krant 
shareholder, purchased at a sale for arrears 
of Government revenue. The revenue ape 
pears to have been paid separately into 
the Collectorate, and there is no dispute a8 
to the extent of the plaintiff's share. The 
defendant also admits in his evidence that 
he has paid the plaintiffs rent separate. 
Both the Courts below held that the suit 
will not lie.. The Judge in his judgment 
says that this question has been decided by, 
the High Court ; but he does not quote any 
decision. The pleader for the special ap- 
pellant has quoted a decision published in 
Volume VI, Weekly Reporter, page 23, and 
the pleader for the special respondent has 
quoted a decision published at Volume V, 
Weekly Reporter, page 68. We are of opie 
nion that the precedent quoted by the 
pleader for the speeial appellant is in point 
and that quoted by the pleader for the special 
respondent not so. In the decision quoted 
by the pleader for the special respondent, the 
defendants held under a joint lease and con- 
tracted to make one payment of the rent, and 
not several. There is no joint lease shown 
in this case, and the plaintifs share is not 
disputed, and therefore the suit for a kubgo- 
leut will lie. The lower Court iu, trying the 
question of enhancement will remember that 
the plaintiff must sue to enhance the whole 
of the defendant’s tenure, and then, and then 
only, will the Courts be able to degide what 
is the proportion of the whole rent .payable 
to the plaintiff on hiPSare. — 


The suit ig remanded for re-trial with 


reference to the above remarks. 
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The 25th August 1868. 
Present: 
The Hon’ble L. S. Jackson and Dwarkanath 
| Mitter, Judges. 
Bimitation—Action for damages. 
e Case No. 357 of 1868. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 5th 
December 1867, affirming a decision 
of the Principal Sudder Ameen of that 
District, dated 12th July 1867. 


Huree Narain Mytee (Defendant) Appellant, 
versus 

Ojoodhya Ram Sein (Plaintiff) Respondent. 

Baboo Kedarnath Chatterjee for Appellant. 


Baboos Gopal Lall Mitter and Debendro | 


Narain Bose for Respondent. 


In aguit for damages on account of a false and mali- 
cious statement made by defendant before a Magistrate, 
in consequence of which criminal proceedings were 
taken against plaintif, —HELD, that limitation runs, not 
from the date on which plaintiff was acquitted and dis- 
charged, butfrom the time the alleged statement was 
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;made by the defendant. 
' Mr. Justice Dwarkanath Mitter, who was 
| one of the Judges before whom that case was 
| heard, that the circumstances of that case 


Rylings. [Vol. X. 


| that any of the resulting damages which 


| would constituie cause of action occurred 
| within twelve months previous to the suit. 
It appears to me that the plaintiff in this 
case was bound to prove the act of which he 
complained and the resulting damage, and 
also to shew that the suit had -been brought 
within one year from the time when the 
cause of action arose. We are not called 
upon in special appeal to express any opinion 
upon the merits of the case, but this at least 
may be snid that it was unqnestionably a 
case in which it was specially necessary that 
evidence of the facts should have been given 
before the Court and subjected to the test 
of cross-examination, 
We have heen referred to n case in 
Volume VIIL Weekly Reporter, page 443, 
in which it was held that the plaintiff 
‘was at liberty to sue within one year 
from the determination of the charge 
I understand from 


made, or any of the resulting damages occurred which | differ materially from those of the present. 


would constitute a cause of action. 


Jackson, J.—It appears tome that in this 
case the decision of the Court below must be 


i It is contended to-day that the plaintiff's . 
cause of action arose from the date of his 
, diacharge, 


No doubt the proceedings in 


reversed. Plaintiff brought his suit against i this criminal investigation appear to have 
the defendant for damages on the allegation | been most unusually and unduly prolonged. 


phat the defendant had, on the 23rd January 
1866, made before the Magistrate a certain 
untrue and malicious statement, in conse- 
quence of which plaintiff's house was search- 
ed and his business interrupted, and he in 
various ways injured. This suit was com- 
menced on the 8th March 1867. . It appears 
that in the Court of first instance no evidence 
was given on the side of the plaintiff either 
.os to the acts done by the defendant or 
as to the consequent damages resulting to 
the plaintiff, but the defendant it seems was 
required to prove to the satisfaction of the 
Court that the charge which he made was 
not false and malicious as alleged by the 
plaintiff, in other words, without any evi- 
dence on the side of the plaintiff, defendant 
was culled upon to justify. 

This wasa suit coming within the terms of 
Section 1 Clause 2 of Act XIV of 1859 which 
declares that ‘‘ to suits for damages for injury 
“« to the person aud personal property or to 
“the feputation, the period of one year 
‘from the time the cause of action arose.” 
The. «alleged fglse sfatément made by the 
defendant was dated more than one yenr 
before the commencement of the suit, and 
upon the record there was nothing to show 


Even supposing that the defendant had been 
properly chargeable with the whole annoy- 
ance arising out of these protracted proceed- 
ings, I think that it cannot be said that the 
cause of nction entitling the plaintiff to 
Yamages conld arise on the date in which the 
plaintiff was acquitted and discharged. I think 
that the plaintiff was too late, that the deci- 
sion of the Court below must be set aside 
nud the special appeal allowed with costs. 


Mitter, J.—I conenr. I think that the 
decision cited from Volume VIII of the 
Weekly Reporter does not apply to this 
ease. That was a sait for damages for 
malicious prosecution. In the present case 
the prosecution itself was the act of the 
Magistrate. The only wrongful act alleged 
against the defendant was that he gave a 
certain information to the Magistrate, upon 
which the Magistrate thought it necessary 
to tnke criminal proceedings against the 
plaintif. This case therefore is clearly dis- 
tinguishable from that cited by the respond- 
ent; and his claim is accordingly barred 
by limitation, Iam ‘also of opinion that the 
plaintiff has given no evidence to show that 


the information he complains of, was either 


malicious or untrue. 
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The 25th August 1868. 


Present: 
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The 26th August 1868. 


Present : 


The Hon'ble F. B. Kemp and E. Jackson, | The Hon’ble L. S. Jackson and Dwarkanath 


Judges. 


Mitter, Judges. 


Sale in execution—Priority of pur-| Hindoo Law — Ancestral property— 


chase. 
Case No. 1043 of 1868. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of West Burd- 
wan, dated the 13th March, 1868, affirm- 
ing a decision passed by the Moonsiff 
of Bistopore, dated the 24th September, 
1867. 


Bromo Gopal Adhikaree (one of the Defend- 
ants) Appellant, 


versus 
Bholanath Poddar (Plaintiff) Respondent. 


Baboos Nil Madhub Sein and Rash Beharee 
Ghose for Appellant. 


Baboo Grish Chunder Mookerjee for 
Respondent. 


The purchaser at a sale in execution of a decree found- 
edupona bond which mortgaged the property, was 
held not to have a preferential title over a prior pur- 
chaser, because the liability ofthe properly under the 
mortgage was uot declared in the decree, which was only 
& money decree. 


e 


Jackson, J —Tue ground taken in special 
appeal is that the defendant’s title is pre- 
ferential to that of the plaintiff, inasmuch 
ns the defendant purchased the rights and 
interests of the former owner of the disputed 
lands before the plaintiff purchased them, 
whereas the Lower Appellate Court has held 
that the plaintifi’s purchase, though subse- 
quent in date, was good against the defend- 
ant’s purchase, inasmuch as-the plaintiff 
bought at a sale in execution of a decree 
founded upon a bond which mortgaged this 
property, ‘The special appellant points out 
that in the decree the liability of this pro- 
perty uuder the mortgage was not declared, 
but only a money decree was given. It is 
quite clear that under those circumstances 
whe plaintifi’s title has no priority over the 
defendant’s, and the plaintiff must therefore 
fail in his suit. We reverse the Lower 
Court’s decision and dismiss the plaintiff’s 
guit with all costs. 


Alienation by widow. 


Case No. 323 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Midna- 
pore, dated the 8rd August 1867. 


Chowdhry Junmenjoy Mallick (Defendant) 
Appellant, 


Versus 


Rasmoyee Dossee (Plaintiff) Respondent. 


Baboo Ashootush Chatterjee for Appellant. 


Baboos: Kishen Succa Mookerjee, Kallee 
Mohun Dass, Sreenath Doss, and Doorga 
Doss Dutt for Respondent. 


A Hindoo widow has full right to alienate any pot- 
tion of the estate in her possession, if the benefit of her 
husband’s soul requires such a sacrifice, even though tha 
act by which that benefit is to be secured is to be pcr- 
formed by a male member of the family. 


Mitter, J.—Tuis was a suit instituted by 
the plaintiff, now respondent before us, to 
recover possession of certain moveable and 
iminoveable properties described in the 
plaint. The case set up by the plaintiff 
wus, that the properties sued for by her 
were held and owned by her father, the late 
Gudhadhur Roy ; that on the demise of her 
futher without male issue, his whole estate, 
reat and personal, devolved upon her mother, 
Sreemuttee Doyee, as his next heir and suc- 
cessor; that ou the death of her mother 
which took place on the 19th Bhadro 1273, 
the plaintiff as the only heir and represeut- 
ntive of her father wanted to take posses- 
sion of the estate, but that she was apposed 
by the defendants in the cause under color 
of various titles alleged to have been cremed 
in their favour by the snid Sreemuttee Doyee. 
The cause of action was stated to have 
arisen on the 14th May 1866, the date 
when this opposition was ulleged to have 
been offered. ‘The Principal Sudder Ameen 
of Midnapore, BahboemQobin Kishen Paulit, 
has given a decree to the pluintitf in respect 
of a portion of her claim, and the present 


| appeal has been accordingly preferred to 
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as by the defendant Chowdhry Junmenjoy | sntisfactory evidence that the plaintiff’s 


Mullick. 


The properties involved in this appeal 
may be conveniently arranged under the 
following heads :— 


lst.—Eight annas of Joonbuldia. 


mother had occasion to defray the expenses 
of the shradh of her husband’s mother ; and 
that it was for the purpose of raising funds 
ou account thereof that the sale in question 
was made. Some of the co-sharers of tha 
plaintiff's father, who are also members of 


2nd.—*One anna 5 gundas of Mehal Bhuck | the same family with him, have been examin- 


Shampullasa, 


8rd.—Two hundred and four beegahs of 
Lakhira} land :eferred to, in paragraph 6 of 
the written statement filed by the appellant. 


4th:—Two hundred and twenty-two bee- 
gahs of Lakhiraj land referred to in the 7th 
paragraph of the written statement filed by 
the appellant. 


With reference to the second item of pro- 
perty, it is to be observed that the appellant 
claims one auna out of the l anna and 5 
gundas comprised therein, under a con- 
veyauce executed in his favor by the 
mother of the plaintiff on the 12th Choit 
1264 ; the remaining 5 gundas being claim- 
.ed by him under another conveyance exe- 
cuted in his favor by some of the co-sharers 
of the plaintiff's father. The Principal Sudder 
Ameen has set aside the purchase made 
from the mother of the plaintiff, on the 
ground that the appellant has failed to es- 
tablish any: justification for the alienation, 
and the.remaining 5 guodas share has been 
also taken away from him upon the ground 
that his vendors had no right to transfer it to 
him. 

With reference to the purchase made from 
the mother of the plaintiff, the appellant 
contends that she, the plaintiff, was a con- 
senting party to the alienation; and fur- 
ther, that independently of such consent, 
there wasa valid necessity to support it. 
The Principal Sudder Ameen appears to 
have said nothing on the first point, and we 
Rre therefore obliged to decide it for the 
first time in appeal, although it was urged 
by the appellant from the very beginning. 
We think, however, that the appellant has 
disproved his own plea. It is true indeed 
thft the evidence produced by the appellant 
goes to shtw that the plaintiff was a con- 
senting party to the alienation she now 
complains of; but that very evidence, or 
nt least the major part of it, conclusively 
shows ‘that the pluiutiff was a minor at the 
time. Wè think therefgye that this plen must 
be rejected. ° i 

The second objection, however, is sound. 
The appellant has shown by good and 





ed to prove this fact, and we do not see the 
slightest reason for discrediting their testi- 
mony. 


The Principal Sudder Ameen says that 
Soonder Narain Roy, the eldest brother of 
plaintiff's father, being then alive, the mother 
of the plaintiff had nothing to do with the 
shradh ; but the Principal Sudder Ameenen- 
tirely forgets the position which a Hindoo 
widow occupies with reference to the estate 
of her deceased husband. This position is 
clearly laid down in the Dayabhaga, page 182. 
“For women the heritage of ‘their husbands 
‘ig pronounced applicable to «se. Let not 
“women on any account make waste of their 
‘husbands’ wealth.” The word waste is 
expressly defined to mean ‘‘ expenditure not 
“useful to the owner of the property.” It 
is Clear, therefore, that the mother of the 
plaintiff had full right to alienate any portion 
of the estate in her possession, if the benefit 
of her husband’s soul required such a sacri- 
fice, even though the act by which that be- 
nefit was to be seoured was to be actually 
performed by a male member of the family. 
It is a mistake to suppose that she holds the 
estate in trust for the benefit of the next 
heir of her husband, and such au heir has no 
right to contest the validity of an alienation 
that has been made for the spiritual welfare 
of the deceased owner himself. Now, the 
performance of the skradh of his mother was 
a matter of the utmost importance to the 
manes of the plaintiff's father ; and whoever 
might have performed it, the plaintiff’s mo- 
ther was fully justified in raising funds for 
such performance. It isa settled doctrine 
of the Hindoo law that a deceased Hindoo 
participates in the funeral cakes that are 
offered by avy one of his surviving relatives 
toa common ancestor, to whom he himself 
was bound to offer them when living. If 
the plaintiff's father had been living, he 
would have been bound to perform the shradh 
of his mother, and he is therefore competent 
after his death to share in the oblations 
offered to her by any of his male relatives. 
The mother of the plaintiff, therefore, was 
bound in duty to raise funds for the shradh, 
whoever might have performed it ; and by 
raising funds for this purpose she was using, 


wer 
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and not wasting, the property within the. 


‘meaning of the definition above pointed out. 


The Principal Sudder Ameen also says that 
the appellant has given no evidence to prove 
that this shradh was actually performed ; but 
evidence on this point is altogether un- 
necessary. All that the appellant was bound 
to show was that he had made reasonable 
enquiries about the existence of the alleged 
necessity, and that it was a necessity sanc- 
tioned by the Hindoo law. The appellant 
has given ample evidence to prove this part 
of his case, aud there is literally no evidence 
produced by the plaintiff to rebut it. - 


. The decision of the Principal Sudder Ameen 
with reference to the remaining 5 gundas 
share is also incorrect. The appellant had 
throughout contended that the share of the 
plaintiffs father in the family estate was 4 
annas only, Such indeed appears to have 


_ been his sharé under the general Jaw of in- 


heritance, and the plaintiff has not given the 
slightest evidence to show that it was ĝ 
annas and not 4 annas. 

oOx * # * 
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The 26th August 1868. 
Present : è 


The Hon’ble H. V. Bayley and A. G. 
Mucpherson, Judges. 


Sale of rights and interests— Existing 
assets—Retrospective effect, 


Case No. 154 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Pubna, 
dated the Tth May, 1867. 


Chunder Coomar Roy (Plaintiff) dppellant, 


VETSUS 


Mr. C. J. Wilkins and others (Defendants) 
Respondents. 


Baboo Sreenath Doss for Appellant. 


Ur. R. T. Allan and Baboos Hem Chun- 
der Banerjee and Mohinee Mohun Roy 
for Respondents. 


Where a plaintiff sued on the alleged purchase by 
him of the rights and interests ef certain parties in an 
Indigo concern, it was-held that the rents collected and 
appropriated, and the indigo manufactured and taken 
awuy, before the date of the purchase, could not form 
part of the stores and assets sold to the plaintiff, unless 
the sale of the assets, &c., had been as from sume date 
prior to the date of purchase. 


Bayley, J—Tase plaintiff sues on an al- 


jeged purchase of the 4th September, 1863, 
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from the Official Assignee, of the rights and 
interests of Messrs. Willis and Earle in 
an Indigo concern called the “ Bhellabarya 
Concern.” The plaintiff demands under his 
purchase the value of indigo cnke, the 
rents of a dur-ijara mehal, cash in hand, 
and cash on account of rents collected from 
the tenants, and lastly, certain misgellaneous 
charges. 


The defendant Kenny, who was first sued, 
pleaded that he only acted as the agent for 
the Official Assignee, and that on the 3rd 
July 1863, the Official Assigee had sold the 
indigo leaves to R, Thomas and Co. for the 
purpose of manufacture, and that the money 
thus realized had been duly credited to the 
‘concern with the exception of a certain sum 
received from Messrs. Moran and Co., which 
also was afterwards duly credited, and that 
there was no cash in hand to be accounted 
for. 

The Official Assignee denies any right in 
the plaintiff in respect to the Bhellabarya 
Indigo concern or the rents collected by the 
defendant Kenny. The Official Assignee 
avers that, previous to the plaintit?s pur- 
chase of the 4th September 1863, the 
indigo leaves had already been sold by him 
(the Official Assignee) to Messrs. Thomas 
and Co. > 


The Principal Sudder Ameen has held 
that as the plaintiff had not produced wy 
deed of sale to show his right to the indigo, 
cash, and rents existing prior to the date of 
plaintiffs purchase, aud as the plaintiff’s right 
to them was clearly denied ou the averment 
of a previous sale of the indigo by the 
Official Assignee to Messrs. Thomas and Co., 
the Principal Sudder Ameen, acting under 
Section 145 of the Procedure Code, dismissed 
the plaintiff’s suit with costs. 


An application for review was made on 


-the ground’ that the plaintiff could not pro- 


duce the deed of sale because he had not 
obtained one, but that the decision of the 
High Court, dated the 9th June 1865, was 
evidence in favor of the plaintiffs right to 
what he had claimed in this suit. The appli- 
cation was rejected on the ground thae the 
title on which the plaintiff sued for Indigo, 
cash, rents, &c., previous to the sale, had not 
been proved, 


The plaintiff appeals, and admits that 
even now he cannot produce the deed of 
sale, and states sagt this Courts decision 
above referred to was ample evidence of 
his title, and that the pleadings of the 


-Offcial Assignee shewed that the purchase 
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wns made of the dena-paonah, or out- 
standing assets and liabilities of the concern, 
aud consequently the Lower Couit’s judg- 
ment was Wrong. 


I entirely differ from the appellant in this 
view. He comes into Court distinctly alleg- 
ing his right to the items stated in the 
schedule” of his plaint, on the ground that 
that right arose out of his purchase, but he 
never shows any deed conveying that right, 
I therefore think that the Lower Court 
wns right in considering, with reference to 
the pleadings, that the plaintiff has not 
proved his case. 


It is pleaded before us that the Official 
Assignee admited plaintiff’s title. But she 
written statement of the Official Assignee, 
taken asa whole, is to my mind a clear 
denial that the plaintiff had any right -to 
any of the items elaimed by him, which in 
fact the Official Assignee sets forth had 
been otherwise disposed previous to plaint- 
iff's purchase. 

I would therefore dismiss this appeal 
with separate costs fo each of the respond- 
ents. 

Macpherson, J.—I concur in dismissing 
this appeal with costs.” The plaintiff, in 
fact, discloses no cause of action cn the face 
of his plaint. He sues on the allegation 
that the defendant Kenny acted as the nt- 
torney or mannger for the Official Assignee 
in the management of this property from 
the 13th July 1863 to the 4th September 
of that year. ‘Then he states that be- 
tween those dates the defendant Kenuy 
“ont and manufactured the indigo cultivated 
‘tin the said concern, took the cash in hand 


‘Cand the indigoeakes in store belonging |- 


“to it, and gradually collected and received 
“ rent from its ryots.” The complaint is 
that the plaintiff having, on the 4th of 
‘September, purchased the concern with all 
goods in store, assets, and liabilities, the 
defendant Kenoy did not deliver over, to 
the plaintiff's satisfaction, the indigo and cash 
taken by him prior to the plaintiff’s pur- 
chase. ‘There is no allegation that either the 
renfs collected or the indigo manufactured 
before or while Kenny was the manager of 
the concern, and taken away during his 
management, that is to say, before the 4th 
September, formed portion of the goods in 
store or Assets of the concern at the date 
of the plaintiff’s purchagee- Ou the contrary, 
the plaint states that the indigo and the rents 
had been take by Kenny previous to the 
purchase. Indigo and rents appropriated 
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and taken away by the agent of the Official 
Assignee prior to the date of the sale to the 
plaintiff could not possibly form part of the 
stores or essets which the Assignee sold, 
unless the sale of the assets, &c., had been 
as from some date prior to the 4th of Sep- 
temper, the date of.the actual sale to the 
plaintiff. But it is not alleged that the sale 
was to have such retrospective effect, 


I think that the plaint is bad on the face 
“of it, and that, if only on that ground, the 
suit ought to be dismissed, quite independent- 
ly of the other objections to the plaintiff's 
case. 


The 26th August 1868. 


Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. : 
Ameen’s report — Evidence not on 


oath — Section 180 Code of Civil 
Procedure. 


Case No. 698 of 1868. 


| Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the lst February 1868, re- 
versing a decision passed by the Princi- 
pal Sudder Ameen of Maunbhoom, dated 
the Tth June 1867. 


Dole Gobiud Sing (Plaintiff) Appellant, 
versus 
Chamoo Sing (Defendunt) Respondent. 


Mr. Mun Mohun Ghose and Baboos Bung- 
shee Dhur Sein and Bama Churn Baner» 
jee for Appellant. 3 


Baboos Romesh Chunder Mitter and Rash 
Beharee Ghose for Respondent. 


Where an Ameen who had been deputed to make 
a local inquiry, took the depositions on oath of several 
witnesses on both sides, and afterwards for further 
satisfaction recorded the statements of certain persona 
whose religious prejudices stood in the way of their 
giving evidence on oath,— He p, that his report and the 
original depositions on oath were receivable in evidence 
under Section 180 of the Code of Civil Procedure, 

Glover, J.--THe point taken in this spe- 
cin] appeal is that the Judicial Commissioner 
has decided against the plaintiff on what is 
not admissible as evidence, and particular 
reference is made to the award of the arbi- 
trators before the Survey Deputy Collector 


and to the Ameen’s report. | 
Tt does not appear that the Judicial Com- 

missioner took the arbitrator’s award or that 

of the Deputy Collector upon it as evidence 


—— a - 
ee 
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in the case, or relied upon it in any way. 
His decision is based generally on the 
whole of the evidence, and on that he finds 
that the special appellant, who came into 
Court for the purpose of setting aside the 
survey award, had altogether failed in mak- 
ing outa case, and that the award ought 
therefore to stand. There was no necessity, 
wa observe, for treating the case as one of 
disputed boundary : for as the plaintiff him- 
self-made his cause of action, he was bound 
to show that the award giving certain lands 
to the defendant as belonging to his estate 
was an improper order. 


With regard to the Ameen’s report, we 
find that it was not, as stated by the special 
appellant, based on evidence not recorded on 
oath. The Ameen took the depositions on 
onth of several witnesses on both sides, and 
afterwards, for his further satisfaction, re- 
corded the statements of certain persons of 
the better class residing on the spot, whose 
religious prejudices stood in the way of their 
giving evidence on oath, and found that 
they confirmed his previous opinion formed 
on the original depositions. The report and 
original depositions on oath, therefore, were 
receivable in evidence under Section 180 of 
the Code of Civil Procedure, and the Judicial 
Commissioner was justified in considering 
them as such. 


For the rest, the Lower Appellate Court 
bas gone very fully into all the evidence, nnd 
has given its reasons in detail for disbelieve 
ing that adduced by the plaintiff. This was 
a finding of fact, with which there is no 
interference possible in special appeal, 


The special appeal is, therefore, dismissed 
with costs. ` 





The 26th August 1868. 


Present: 

The Hon’ble G. Loch and E. Jackson, 
Judges. , 
Registration—Section 17 Act XVI of 

1864. : 


l Case No. 255 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Purneah, 
dated the 22nd November 1867, affirming 
a decision passed by the Moonsiff of, 
Bahadoorgunge, dated the 30th April 
1867, | 


Musst. Soornum Butty (Plaintiff) Appellant, 


VETSUS 


Musst. Boodhessnree and others (Defendants) 
Respondents. 


Baboo Grish Chunder Ghose for Appellant. 


Baboo Khetter Mohum Hookerjee for 
Respondents. j 


Where the Registrar for any cause refuses to regis- 
ter a deed of sale presented for registration under the 
provisions of Section 17 of Act XVI of 1864, the law does 
not provide that the applicant can bring a suit against 
the vendor to enforce registration, unless there is an 
express condition or contract to register, 


Loch, J.—Tuts suitis brought to compel 
the registration of a deed of sale of pro- 
pepty of value under 100 rupees under 
the provisions of Section 16 of Act XVI of 
1864. The Act came into operation in 
January 1865. An application to the 
Deputy Registrar was made on the 18th 
December 1865 for registration of the deed. 
Notice was served on the vendor requiring 
him to attend on the 18th December 1865. 
He appeared and raised certain objections, - 
and the Deputy Registrar refused to register 
the deed. Plaintiff then instituted the pre- 
sent suit on the 15th February 1866 ngainst 
the representatives of the vendor to enforce 
registration. The Moonsiff held that as 
the value of the property was under 100 
rupees, registration was not compulsory, 
and he dismissed the suit. “The Judge, en 
appeal, referred to Section 16 of the Act, 
and appears to have made some mistake as 
to the reading of the words “‘ may be regis- 
tered,” and seems to have thought that as 
deeds of the kind might be registered, the 
plaintiff might compel the vendor to register 
by a Civil suit. Oo remand, the Moonsiff 
held that registration was not necessary, and, 
on appeal, the Principal Sudder Ameen con- 
curred with the finding and dismissed the 
appeal. 


A special appeal has been preferred against 
that order. As the deed was executed 
previous to the date on which Act XVI 
of 1864 came into operation, the deed does 
not comé within the provision of Section 
16 of that Act ; but Section 17 of that “Act 
provides that deeds of the deséription men- 
tioned in Section 16, executed before the 
date on which the Act came into operation, 
might be accepted for registration if pre- 
sented within 12 months from sueh date ; 
but the law does notagnywhere provide that 
if the Registrar, for any cause, refuses to 
register the deed, the applicant can bring a 
suit against the vendor to enforce registra- 


314 ` Civil THE WEEKLY REPORTER. — Rulings. 





tion, unless there be an express- condition in 
the deed of sale or other contract to regis- 
ter. We think, therefore, thatthe order of 
the Lower Appellate Court is correct, and 
dismiss the special appeal with costs. 


The 26th August 1868. 


eee 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Pre-emption— Partition of land—Im- 
munities and appendages held in 
co-parcenary. 


Case No. 946 of 1868. 


- Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 20th January 1868, reversing 
a decision passed by the Moonsiff of 
Durbangah, dated the 18th March 
1867. ; 


e Mahtab Singh (Plaintiff) Appellant, 
VETSUS 
Ram Tahal Misser (Defendant) Respondent. 


Mr. R. E. Twidale and Baboo Kishen 
Succa Mookerjee for Appellant. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Respoudent. 


In a suit based on a right of pre-emption where 
plaintiff had proved the due observance of the necessary 
preliminaries, and claimed as a partner in certain Julkur 
and Neemuksaber which was still held joint, though the 
lan@ had been divided between plaintiff and the defend- 
ant’s vendor,—Hexp, that, as notwitNstanding the di- 
vision of the land, the immunities and appendages there- 
of were still held in co-parcenary, plaintiff as owner of 
one puttee, was entitled to a right of pre-emption over a 
stranger in “respect of the other puttee which was sold. 

ae 
Kemp, J.—The plaintif is the special 
appellant. - His suit is based on a right of 
pre-emption, and he clainied the right in 


two capacities: first, as a 

immunities and appendages c 
and secondly, in right of vici 
Court decreed the plaintiff” 
that the plaintiff had proved 
ance of the necessary prelimi 
as a partner in the Julkur an 
which was still held joint, th 
had been divided between 

the vendor of the defendan 
was entitled in preference 

defendant, who is a mere 
Principal Sudder Ameen ha: 
decision for reasons whic 
intelligible. The Principal 

observes that “by reason o 
“ignorance of the amount o 
“ money, because the whole i 
“ claimed under pre-emption 
“one andthe same kobala 
“ one and the snme amount o 
“and the value of the Ne 
“Julkur has not been speci! 
“their value is uncertain an 
“í ignorance of tbe value pre 
“ the right of pre-emption.” 


As observed above, we do 
the reasoning of the Principal 
The plaintiff's claim is that, ; 
ginal puttee which he held i 
with the defendant’s vendor I 
ed, and he holds one puttee 
the other puttee distinctly 
still as the Julkur and Ne 
been reserved and not div 
owner of one puttee, is entit 
pre-emption over a strang 
the other puttee which has 
price of the puttee which 
defined, and there can be 
uncertainty on the part of 
to the amount for which - 
been sold. The right of Sh 
to a partner in the immuniti 
ages of the land such as the 
Hedaya, Volume III, page £ 
of Shuffah takes place wit 
lands or houses ; Hedaya, V 
591 : see also decisions publ 
I, Weekly Reporter, page 23 
page 47 ; and Volume VIII, 


We think, therefore, that - 
made out his right, and we 
cial appeal, reverse the « 
Principal Sudder Ameen, 
decision of the first Court, 
the Courts payable by the £ 
ent. 
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The 2ud December 1868. 
Present: 


The Hon’ble J. B Phear and C. Hobhouse, 
Judges. 


Applications (defective and partial) 
for execution of decree — Boné fide 
proceedings — Section 20 Act XIV. 


L859. 


Case No. 408 of 1868. 


Miscellancous Appeal froman order passed 
by the Judge of the 24 Pergunnahs, dated 
22nd July 1868, reversing an order of 
the Sudder Ameen of that Distriet, dated 
the 3rd March 1868. 


Oodoy Chand Lushkur and another (Judg- 
ment-debtors) Appellants, 


a TY 


VETEUS 


Nobocoomar Poramauick and others ( Decree- 
holders) Lespondents. 


Baboo Romesh Chunder Mitter for 
Appellant. 


Baboo Anund Chunder Ghosal for 
Respondents. 


p 


Where an application for execution of a decree was 
defective in regard to many particulars required by the 
terms of Section 212 Act VIII of 1859, and asked also 
for execution of a share only of ihe decree, it was held 
not to bea proceeding within the meaning of Section 
20 Act XIV. 1859. 

Where an application for execution by a party repre- | 
senting himself to be the purchaser of a decree, was re- 
jected on account of the applicant’s failure to produce 
evidence, as he was directed to do, in support of his 
claim, it was held not to be a proceeding properly 


taken to enforce a decree, 


Phear, J.—WE think that the view taken 
of this case by the Court of first instance 
was correct, and that taken by the Lower 
Appellate Court pot correct, The point 
which we are cled ‘upon to decide is simply 
whether or not as a matter of law the‘ steps 
taken by the present applicant for execution 
of a decree on the 17th of September » 1867 | 


ee 
——_. 


Jand the Court directed 


- 
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and Jl1th December of the same year, were 
proceedings for the purpose of obtaining 
execution of a decree within the meaning of 
Section 20 Act XIV of 1859. 


Now, it appears that the application 
of the 17th September 1867 was  defec- 
tive in regard to very many of the par- 
ticulars which are required on such an 
oceasionby the terms of Section 212 Act 
VIII of 1859. The appellant also, ns 
it appears to us, at that time asked for 
executionof n 14 annas share only of the 
decree (not for execution of the whole 
decree), and the Court before whom the 
application was made, having regard to 
these points, rejected it as not being a proper 
application within the provisions of the legis- 
lature which affect applications for decree. 
It is true that the Court did not reject the 
application on the day it was made, but it 
did so onthe llth of December 1867, after 
having received a report in the matter from 
one of its officers, which led it to the conclu- 
sion that I have just now mentioned. We 
think that the decision of the Court on that 
occasion was, on the facts I have stated, a 
correct one, and that the application for 
decree which was so erroneously made was 
not properly a proceeding within Section 20 
Act XIV of 1859. 

But on the day when the Court rejected 
this application, that is, on the 11th De- 
cember 1867, the applicant made a fur- 
ther application to the Court, represent- 
ing himself to be the purchaser of the decree, 
that he should 
put in evidencein support of his claim, It 
seems that he did not put in evidence, aud 
that eventually the Court on account of his 
default rejected this application also. If 
this were so, we think that this application 
was not properly a proceeding taken to en- 
foree a decree within the meaning of Sec- 
tion 20 Act XIV of 1859. . The Court of 
first instance has taken the same view of 
these two applications that we have, and 
has held that the present application, which 
was made on the 27th of February 1868, is 
consequently out of date and barred. We 
think that this conclusion is inevitable, and 
that the decision of the first Court is therefore 
right. 

Accordingly we reverse the judgment 
of the Lower Appellate Court, and, affirm- 
ing that of the first Court, direct that exe- 
cution be stayed. The appellant must have 
his costs both in this Court and in the Court 
below. 


v 
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The 2nd December 1868. 


Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Enhancement of rent—Admission— 


Presumption of uniform payment. 


Case No. 1671 of 1868 under Act X of 
1859. . 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 13th 
February 1868, affirming a decision of 
the Deputy Collector of that District, 
dated the 26th October 1867. 


Pearee Mohun Dutt (Plaintiff) Appellant, 


VETSUS 


- 


Radha Madhub Mookerjee (Defendant) 
Respondent. 


Baboos Ashootosh Chatterjee and Ashootosh 
Dhur for Appellant. 


Baboos Nubo Kishen Mookerjee and Bama 


Churn Banerjee for Respondent. 


In a suit for enhancement of rent, p’aintiff’s admis- 
sion that defendant had held the tenure for 30 or 32 
years at the same rent, was held not to amount to an ad- 
mission that the land had been held at that rate of rent 
from the permanent settlement, and that plaintif should 
have an oppurtunity allowed him of rebutting any pre- 
sumption which might arisa from that adinission, 


Kemp, J.—Teris was a suit for the re- 
covery of rent at an enlinuced rate after ser- 
vice of notice. The ryot, the defendant, plead- 
ed that the rent at which the land had been 
held by him had not been changed for a 
period of 20 years prior to suit. The onus of 
proving that was upon him. The Judge 
held that by the plaintiff’s own admission 
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“ the defendaut’s tenure was protected from 
enhancement under the presumption allowed 
by Section 4 of Act X of 1859.” The Judge 
has further held that when the Lower Court 
found that the rent-receipta filed by the 
defendant did not prove the plea of uniform 
payment ofrent, there was no necessity to 
look at the plaintiff's deeds which were 
filed for the purpose of rebutting the de- 
fendant’s plea. 


In special appeal, it is contended that the 
Lower Appellate Court is wrong iu constru- 
ing the statements of the plaintiff's gomash- - 
tah, Bhoobun Mohan Mookerjee, as an ad- 
mission by way of estoppel conclusively 
binding upon the plaintiff; 2ndly, that the 
Lower Appellate Court has omitted to notice 
jumma-wassil-bakee papers filed by the 
plaintiff for a period of several years, which 
prove a variation of rent. 


We are of opinion that on both these grounds 
the decision of the Judge cannot stand. The 
admission of the gomashtuh amounts to this, 
that the defendant hadheld the teaure for 30 
or 82 years, paying a rent of 18 rupees 10 
annas 18 gundas 8 cowries during that period. 
This admission raised a presumption thatthe 
lands had been held at that rate from the time 
of the permanent settlement, inasmuch ag 
it admits that the rate had not been changed 
for a period of 20 years before the come 
mencement of the suit ; but it does not con- 
tain any admission to the effect that the land 
has been held at that rate from the time of 
the permanent settlement. On the contrary, 
it states that the tenure commenced at a much 
later period. The Judge was, therefore, 
clearly wrong in law iu holding that this 
admission protected the defendant’s tenure 
from enhancement. 


On the second ground, the first Court 
it appears had considered these jumma- 
wassil-bakees and pronounced a decision 
upon them. The Judge has entirely omitted 
to do so. The plaintiff had, therefore, no 
opportunity given him to rebut any pre- 
sumption which may arise from the admis- 
sion made by the gomashtah ang to show 
that, although fhe rent at which the land 
is held by the defendant has not been chang- 
ed for a period of more than 20 years prior 
to the commencement of the suit, it has been 
changed sometime subsequent to the perma- 
nent settlement, or that auch rate was fixed 
at some later period. =" 


The case is, therefore, remanded for ra- 
trial with reference to the above remarks, 
Costs*to follow the result. 
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Tamof opinion tbat in the case of a spe- 
cial appeal like this, where the point of limit- 
ation could only be properiy decided witb 
reference to certain facts to be found in con- 
nection with the question of possession and 
dispossession, and where the appellants hav- 
ing had every opportunity to press evidence 
npon the point before the Lower Appellate 
Court, have omitted to do it, it is too late 
at this stage of the case to admit this en- 
lirely new plea. 


In regard to the ruling of the Lower 
. Appellate Court that, because the plaintiff's 
mother was not appointed guardian under a 
certificate under Act XL of 1858, nor ap- 
pointed by any order of Court in the litiga- 
tion in case No, 170, she bad no authority to 
transfer the property by the raffanamah on 
behalf of her minor son, the Lower Appel- 
late Court has committed an error in law ; 
for under Section 3 of that Act, and under 
{he Hindoo Luw generally, a mother may 
ordinarily be guardian of her minor son with- 
















out either a certificate, or a special order of 
Court. 
i * %* * * # * ¥ 
* # * * * i * * 
The 2ud December 1868. 
s Present: 
The Hox’ble J. B. Phear and C. Hobhouse, 
Judges. 


Res adjudicata — Difference of title 
with same cause of action—Section 
2 Act VIIT. 1859. 


Case No. 19 of 1868. 


Regular Appeal from a decision passed by 
the Second Subordinate Judge of the 24 
Pergunnahs, dated the 14th November 
1867. 


Wooma Tara Dabee (Plaintiff) Appellant, 
CETSUS 


Unnopoorpa Dossee and others (Defendants) 
Respondents. 


Baboos Onookool Chunder Mookerjee, | 
Sreenath Doss, and Ashootosh Chatterjee | 
for Appellant, 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Hitter for Respondents. 
Where a plaintiff sued to recover possession, as being 


part of her own talook, of land which she had in a form- 
er suit claimed as éowfeer reclaimed and occupied, her 


action was held to be barred by Section 2 Act VIII of 
1859, as the difference of title did not change the 
cause of action within the meaning of that Section, 


Phear, J.—Tuis is a suit to recover pos- 


gession of certain land from the defendants, 


The present plaintiff also, in 1854, insti- 
tuted a suit against the present defendants 
to recover possession of land from them. 


I am distinctly of opinion from the 
evidence that the land which is the subject 
of the present suit was part of the land 
which the plaintiff sued for in 1854. She 
was defeated in the suit of 1854, snd has 
never had possession of the land in question 
since that date. It follows, therefore, as it 
appears to me, that her cause of action was 
in both suits the same. In both, she sought 
to recover from the defendants the same 
land on the ground that it was wrongfully 
withheld from her by them, and the wrong- 
doing of the defendants was the same act 
or series of acts in the one case as in the 
other. Tt is true that the title to possession 
ou which the plaintiff now relies is different 
from that which she set up in the suit of 
1854. In the present suit, she claims the 
land as being part of her talook Shahazad- 
pore, while in 1854 she maintained that this 
land was éowfeer, which she had reclaimed 
and occupied as proprietor of the talook, and 
on that account was entitled, as against the 
defendants, to have settled with her by Gov- 
ernment, But I think the difference in the 
title put forward does not change the cause 
of action within the meaning of Section 2 
of Act VIII of 1859. The plaintiff’s cause 
of action,—that which obliges her to seek 
the aid of a Court of justice,—is simply this, 
namely, that she is, as she alleges, wrong- 
fully deprived by the defendants of the en- 
joyment by possession of certain land which 
she is entitled to have. It is for her at the 
trial to make out such a title to possession 
as will prevail against the defendants, If 
she omits to put forward her strongest title 
or her reul title, so much the worse for her. 
The adjudication in the suit determines as 
between her and the defendants not only the 
matter of the particular title which she sets 
up, but the actual right to possession at the 
date of the plaint, by whatever title it might 
be capable of being then supported. 


It appears to me that this suit is barred 
by the operation of Section 2 of Act VIII 
of 1859, and consequently that this appeal 
should be dismissed with costs. 


_ Hobhouse, J.—I am of the same opinion. 
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notice. The defendant set up a pottah, a rae- 
mee pottah, which be said barred the plaint- 
iff’s right to enhance the rent ; aud the sole 
question upon which the parties went 
to issue in both the Courts below was 
whether, as a matter of fact, this pottah had 
or had not been realiy granted, and it was 
assumed that if the pottah was genuine, the 
plaintiff would be barred from euhancing the 
defendant’s rent. 


The Lower Appellate Court found against 
the plaintiff ou the pottah, and the plaintiff 
now comes in special appeal before us, asking 
us to raise an entirely different question, 
that is to say, admitting the pottah to be 
, genuine, is or is not the plaintiff barred by 
its terms from enhancing the defendant's 
rent ? 


Without saying that this is not a question 
which. may be taken in special appeal al- 
though not taken in the Court below, it 
seems to ine that it can only be taken when 
all the facts in the ense are exactly ascertain- 
ed and are before us as matters of fact. In 
this case, there are several material facts 
which have not been found, and which cannot 
be found unless the case be remanded to the 
Judge of the Lower Appellate Court who is 
the sole Judge of facts,—facts whether the 
present defendant is holding under theraemee 
pottah, and if so, how long under it, and so 
forth. It has been the plaintiff's own fault 
that these facts have not.been found, and I 
consider he cannot now be allowed to raisea 
conteution founded on such facts, 


The appeal is dismissed with costs. 


The Ist December 1868. 
Present: 
The Hon’ble H. V. Bayley and C. Hobhouse, 
Judges. 


Limitation—S pecial appeal—Minor— 
Mother’s guardianship. 


Case No. 144 of 1868. 

Speciel Appeal from a decision passed by 
the Judge of East Burdwan, dated the 5th 
December 1867, affirming a decision 
of the Officiating Sudder Ameen of that 
District, dated the 12th July 1867. 


Ram Dhun Doss and others (Defendants) 
Appellants, 


VETSUS 
Ram Ruttun Dutt (Plaintif) Respondent. 
Baboo Boykuntnath Paul for Appellants. 
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Baboos Kishen Succa Mookerjee and Nil 
Madhub Sein for Respondent. 


Where a plea of limitation can only be properly de- 
cided with reference to facts found in connection with 
the question of possession and dispossession, and where 
appellants have omitted to press evidence on the point, 
though they had every opportunity before the Lower 
Appellate Court, it cannot be admitted to be taken in 
special appeal. 

Under Section 3 Act XL of 1858, and under the Hin- 
doo Law generally, a mother may ordinarily be guardian 
of her minor son without either a certificute or a special 


order of Court. 

Bayley, J.—In this case, the plaintiff sued 
for possession of 4 anuas share of certain 
property with mesne profits as inherited 
from his father, and also to cance] a certain 
ruffunameah filed by plaintiffs mother in a 
case No. 170, which case was originally 
brought for possession of the property now 
in suit. 


The defendants’ case is that the plaintiff 
was entitled only to l anna and not to 4 
annas share by right of inheritance, and that 
the property in suit was legally transferred 
to them (the defendants) by a certain ruffa- 
namah executed by the plaintiff’s mother on 
behalf of her minor son, the plaintiff, and 
by consent of the other son. 


The first Court decreed the plaintiffs suit 
for the 4 annas share claimed. 


On appeal, the Lower Appellate Court 
affirmed that decision. a 


Defendant appeals specially,? and urges 
before us— 


lstly.— That the suit cannot be heard as 
the same subject-matter has been disposed 
of by the decision on the ruffanamah in 
case No, 170. 


2ndly.—That limitation bars the suit as 
the plaintiff has been all along out of posses- 
sion, 


38rdly —That the Lower Appellate Court 
was wrong in holding that the mother was 
not legally capable of making the transfer 
to the defendants by the ruffanamah, on the 
ground that she had no certificate under Act 
XL of 1858, nor any appointment as recog- 
nized guardian in case No. 170. , 
e k * > E k k s% 
* * * * ž + x # 


The point of res adjudicata is not so seri- 
ously pressed on usas the point of limita- 
tion, On this plen, ih is urged that al- 
though itis uot takeh specifically in the 
Lower Appellate Court, yet it is a question 
which iu the exercise of this Court’s disgre- 
tion we should now adjudicate. 
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ee ee 
the special respondent has very wisely not | appeal, wheu the facts on which alone it could be sup- 


nttempted to support, is clearly erroneous. 


The Subordinate Judge has held plaintiff 
to be bound by a decision arrived at by the 
Collector on a so-called suit under the Bengal 
Act VI of 1862. 


It appears that the point which the Col- 
lector uffected to decide under the provisions 
of 


jurisdiction at all to try. 


A ryot deposited, under the provisions of 
that Act, with the Collector, a certain sum of 
money which he alleged to be due to the 
zemindar as rent. The zemindar refused to 
receive it on the ground that the rent due 
was less than the amount deposited by the 
tenant, and the Collector therefore went into 
an enquiry as to the quantity of land held 
by the ryot and the circumstances under 
which be had been ejected from it. 


This was a proceeding beyond his com- 
petency, and his decision is in no way con- 
clusive on the plaintiff, 


The decision must be set aside, and the 
proceedings must be sent back to the Lower 
Appellate Court, in order that a proper deci- 
sion may be come to on the evidence, 


‘ The Ist December 1868. 
Present: 


The Hon’ble H. V. Bayley and ©. Hob- 
house, Judges. 


Enhancement of rent—Misconstruc-— 
tion of lease—New plea in special 
appeal. 


Case No. 684 of 1868 under Act X of 1859, 


Special Appeal from a decision passed by 
the Officiating Additional Judge of Jes- 
sore, dated the 3\st December 1867, re- 
versing a decision of the Deputy Collector 
of Khoolneah, dated the 29th September 
1866. 


Satooram Mojoomdar and others (Plaintiffs) 
` Appellants, 


VeTSuS 
Preonnth Banerjee (Defendant) Respondent. 


Baboos Bhowanee Churn Dutt aud Nil Ma- 
‘,dhub Bose for Appellants. 


Mr, J. S. Rockfort'for Respondent. 


eo 
In a suit for enhancefhent of rent which was dismiss- 
ed in the Lower Court, where the sole issue raised was 
the genuineness of a pottah pleaded by the defendaut,— 
HE p that an entirely new plea of misconstruction of 
the terms of the lease cuuld not be admitted iu special 


that Act was one which he had no, 


ported had not been found in the Lower Court. 


Bayley, J—I au of opinion that this spe- 
cial appeal ought to be dismissed with costs. 


The grounds taken in the certified petition 
of special appeal are far from clear and dis- 
tinct, although by law they ought to be so. 
By the argument, however, of the special 
appellant’s pleader, it would appear that the 
real objection to the decision of the Lower 
Appellate Court is that the term ‘‘ raemee’’ 
used in the pottah conveys no hereditary 
right to the present defendant, who is the 
son of the original lessee, The judgment of 
the Lower Court does not show this ground 
to have been in any way taken below, nor 
is it any sufficient answer for the appellant 
to say that because he was respondent in the 
Lower Court, he had no opportunity to raise 
the point : for in the course of the argument 
lhe certainly might have done so. In addi- 
tion, however, to this defect on his part, the 
appellant’s pleader shows us no facts indi- 
cating that he himself treated this raemee 
pottah as one limited to the life-time of the 
defendant’s father. He does not show for 
what period after the father’s death he al- 
lowed the son to pay the original rent under 
the saemee pottah without question. But 
he asks this Court, not asa matter of right 
which he cannot do, but ag a matter of per- 
missionand discretion, which is all that he 
can do by law, to admit a new ground in 
special appeal not taken below, and he asks 
this without shewing sueh facts as might 
support this new plea of misconstruction of 
the lease below as to its being valid beyond 
the father’s life. Under these circumstances, 
Ido not think we should admit this ground 
nt the present stage. 


I may here add that the case cited in 
Weekly Reporter, Volume IX, page 3, Privy 
Council Decisions, refers to mohurrurrees, 
in respect to which there is no contention 
in the present ease. The special appellant’s 
case is entirely upon the construction of the 
word raence, which may have a different 
bearing, and may, in fact, under the very 
ruling cited, be shewn on certain evidence 
to involve hereditary rights. The appeal 
is dismissed with costs. 


Hobhouse, J.—I concur in thinking that 


this appeal ought to be dismissed with 
costs. 


The material facts of the litigation are 
shortly these. The plaintiff sued for arrears 
of rent at an enhanced rate after service of 


1868. | Civil 


a The 28th November 1868. 


Present : 


The Hon’ble F. B. Kemp and E. Jackson, 


Judges. 


Attachment in execution—Adverse 


possession. 
Case No. 1385 of (868. 


Special Appeal from a decision passed by the 
Judge of Tirhoot, dated the llth March 
1868, affirming a decision of the Subor- 
dinate Judge of that District, dated the 


12th July 1867. 


‘Lyakut Ali aud others (Defendants) 
Appellants, 


versus 


The Court of Wards on behalf of the Rajah 


of Durbhungah (Plaintiff) Respondent. 


Messrs. R. E. Twidale and C. Gregory 


for Appellants. 


Baboo Juggodanund Uookerjee for 
Respondent. 


In a suit for the saleof certain property in satisfac- 
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We think that the Judge in refusing to 
admit that evidence did not exercise a wise 
discretion ; but after hearing the arguments 
we think if unnecessary 
to remand the case, and there cau be no 


‘question in our opinion that the onus is on 


the plaintiff. The defeudant does not claim 
as heir of the judgment-debtor: his claim is 
that the judgment-debtor, two years before 
the decree obtained by the Rajah, made over 
this property to his wife in lieu of her dower, 
aud that it was by her traus'erred to him, 
aud that his possession and that of his donor 
have been all along adverse to the judgment- 
debtor. It also appears that so far back 
as 1847 the then Rajah of Durbhangah was 
well uware of the claim of Syud-un-nissar, 
(he mother of the defendant. Itis also 
clear that for more than 12 years after the 
death of the judement-debtor, no active 
steps were taken to enforce the decree of 
1837 against the property in question. We 
therefore reverse the decision of the Judge 
aud dismiss the suit of the plaintiff, with 
costs of the Court below and of this special 
appeal with interest. 






tion ofa decree against a judgment-debtor (since de- 
ceased) where it was found that the judgment-debtor 
had made over the property to his wife in lieu of her 





dower and that she had transferred it to defendant: 
HELD that the onus was on the plaintiff. 


Kemp, J.—Tsis was a suit brought by 
the Manager uuder the Court of Wards ou 
behalfofthe Rajah of Durbhuygah praying for 


the sale ofa certain property in satisfaction 
of a decree obtained by a former Rajah ou 
the 13th May 1837. It is very clear from 


the record that between 1887 and the present 


suit, former Rnjahs had tried to execute 
this decree against this property, aud were 
successfuly opposed by the parties in pos- 
session. The present suit is Lrought under 
Section 246 of Act VIII of 1859, the ob- 
jections of the defewdant having been al- 
lowed under thut Section. The plaintiff, 
therefore, had to establish his right and to 
prove that the judgmeut-debtor, Luteef Ali, 
who from the record it appears died in 
1850, wus in possession of the property sought 
to be sold within 12 years prior to suit. The 
Judge has thrown the whole onus upon the 
defeudunt, who was admittedly success- 
ful under Section 246, having been found 
to Le iu possession. ‘The Judge further has 
refused to allow the defendant, who ouly 
reached his majority while the suit was pend- 
ing before the Judge, to put in any evidence 
with a view of discharging himself of the 
onus which has been improperly thrown 
upon lim, 


The Ist December 1868 
Present: 


The How’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Jurisdiction—Revenue Courts. 
Case No, 1673 of 1868. 

Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 3lst March 1868, reversing a decision 
of the Moonsiff of that District, dated 
the 31st March 1867. 


Bacharam Paul (Plaintiff) Appellant, 


versus 
Asgur Fukeer and others (Defendants) 
Respondents. 


Baboo Doorga Doss Dutt for Appellant. 
Baboos Romesh Chunder Mitter and Chun- 
der Mudhub Ghose for Respondents, 


A ryot having, under the provisions of Act VI (B. C.) 
of 1862, deposited with the Collector a sum of money 


alleged to be due as rent, the zemindar refused to receive 
it on the ground that the rent due was less tkan the 
amount deposited. . 


Herp, that it was beyond the competenéy of the 
Collector to go into an enquiryyas to the quantity of 
land held by the ryot and *thg @ircumstances under 
which ne had been ejected. 

Jackson, J.—Tuls decision, which Bahoo 
Chunder Madhub Ghose, who appears for 

EB 
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Messrs. R. T. Allan and J. S. Rochfort 
and Baboo Umorendurnath Chatterjee 
for Appellants. 


Baboo Mohendro Lall Shome for 
Respondent. ` 


. Ina suit to recover advances alleged to be due from 
a discharged gomashta, who pleaded acquittance at the 
time of his discharge —HeLD that plaintiff was 
' bound to prove the payments to, and the receipts from, 
the gomashta, and to put in original documents and 
not mere transcripts, even if the defendant had remained 


silent. ~ 


Jackson, J.—In this case Messrs. Watson 
and Co. have sued one of their gomnashtas 
for asum of Rupees 2,519-5-3, which it is 
alleged had been advanced through the 

omashta for silk manufacturing purposes, 
but which he had wot accounted for. The 
gomashta alleges that he was not at all liable 
to the plaintiffs for the sum demanded, and 
that because he had obtained au acquittance 
from the plaintiffs at the time of his dis- 


charge. . 
The first Court found that the acquittance 
was not proved, and therefore gave the plaint- 
iff a decree. The gomnashtn (defendant) ap- 
pealed to the Judge, again putting forward the 
plea that he had been discharged by the act of 
the plaintiffs, and also adding that even if he 
had not beew so discharged, still the plaint- 
iffs had not proved the amount which they 
alleged was due. The Appellate Court agreed 
with the Court of first instance that the ac- 
quittance which was set up by the go- 
mashta was not proved in any way, but 
the Appellate Court held that the plaintiff 
was, notwithstanding, bound to prove 
the account set up by him; and that Court 
found that the evidence which had been pro- 
‘duced on behalf of the plaintiff was, for the 
greater part, not legal evidence, inasmuch 
as some original receipts obtained from the 
gomashta fór sums given to him were not at- 
tested, and that payment of these sums was 
not proved ; and as certain other documents 
which had also been filed in support of the 
plaint -were not original documents, but 
were mere trauscripjs prepared by the mo- 
burrir from thee griginal documents ;—on 
these grounds the Appellate Court reversed 
the decision of the first Court, and dismissed 


the plaintiff's suit. 
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It is objected on special appeal that as the 
defendant’s gomashta took no special ob- 
jection to any of the items of the accounts, 
either on the debit or on the credit side, but 
merely pleaded a general acquittance from 
all dues, of whatever amount they were, un- 
der these circumstances the plaintiffs were 
not bound to prove all the items of the ac- 
counts. We are inclined to think that the 
Judge was correct in the law that he laid 
down that the plaintiffs were bound to give 
some evidence of the accounts which they 
put forward, 


They were bouud to prove the payments 
of the money to the gomashta and the 
recelpts which they obtained from the 
gomashta ; they were bound also to put in 
the original documents, and not the mere 
transcripts made by their mohurrir: and this 
the plaintiffs were bound to do, even if the 


defendant gomashta had remaiued silent. 


Looking to the manner in which the first 
Court decided this case, the first Court evi- 
dently being of opinion that it was not ne- 
cessary to require such strict proof of the 
plaintiffs, we think that the Judge should 
have given the plaintiffs an opportunity 
of proving the unattested documents which 
they put in, and of producing their factory 
books and other documents which were 
wanting. We therefore remand the case 
to the Judge, and direct that he will summon 
the defendant. and examine him regarding 
the items of these accounts. Had this beén 
done from the commencement, we have no 
doubt that this litigation would have ceased 
long before this. The Judge will also re- 
quire the plaintiffs to put in the additional 
evidence required to prove the gomashta’s 
receipts for the money advanced to him, and 
the original books and papers from his offica 


to prove the different items of the accounts. 


After receiving this evidence, the Judge 
will proceed to pass afresh decision in the 
case. 


Under the circumstances, ach of the par- 
ties will bear his owa costs of this appeal. 
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to recover damages for breach of the perform- ng meee to be a tenant for one year atan enhanced 
t ren . 


ance of if, 


This reference is made at the request of 
the plaintiffs’ pleader, who prays for a new 


trial. 
Judgment of the High Court. 
Peacock, C. J.—Weare of opinion that the 


contract for sowing indigo isa valid one, and. 


Peacock, C. J.—It is quite clear that 
the plaintiff is not entitled to maintain this 
suit. Itis unnecessary to determine whether 
he is entitled or not to enhance the rent. 
He has sued, not merely for an enhancement 
of rent, but he has sued without notice for 
a kubooleut at an enhanced rate. He con- 


that the plaintiffs are entitled to recover dam- ; tends that he, o8 an auction-purchaser, is 
ages for breach of performance. The contract | entitled either to trent the defendant asa 


for sowing indigo was entered into in part 


trespasser, or enhance the rent to n fair value 


performance of the agreement of compro-: at his own option. The defendant’s tenure 


mise in the enhancement suit. 
ment of compromise was not fully carried 
out. The defendant not having executed a 
kubooleut fora slight increase of rent, the 
plaintiffs did not withdraw the enhance- 
ment suit. The non-completion of the 
agreement of compromise did not exonerate 
the defendant from performing his part of 
the contract for sowing indigo which was 
entered into in pursuance of the compro- 
mise. The plaintiffs performed their part 
of the contract for sowing indigo by making 
the advances to the defendant. The defend- 
ant having entered 
sow, and having received the advance for 
that purpose, was liable to perform his part 
of the contract, and to damages for non-per- 
formance. 





The 28th November 1868. 
Present; 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, nnd the 
Mitter, Judge. l 

Suit for kubooleut at enhanced rent— 
Auction-purchaser—Tenant in per- 

.potuity. 
Case No. 1301 of 1868. 


Special Appeal from a decision passed by the 
Judge of Dacca, dated the 20th February 
_ 1868, reversing a decision of the Deputy 
Collector of Furreedpure, dated the 31st 
July 1867. ; 
Haran Chunder Ghose, (one of th 
Defendants) Appellant, 


versus 
Gooroochurn Sircar (Plaintiff) Respondent, 


Baboos Sreenath Doss:‘and Bhuggobutty 
Churn Ghose for Appellant, 

Baboos Kalee Mohun Doss and Onookool 
Chunder Mookerjee tor Respondent. 


An auction-purchaser cannot compel the holder of a 
tenure in perpetuity to execute a kubooleut acknowledg- 


That agree- ! was granted in perpetuity. 


into that contract to` 


Howble Dwarkanath | 


The plaintiff, 
cannot euhance the rent in perpetuity. No 
one can say at the present time what will 
be the value of the land in all time to come; 
and if he upholds the defendant’s tenure, 
he must uphold it for the whole term for 
which it was originally -granted. .An auc- 
tion-purchaser cannot, as contended, compel 
the holder of a tenure in perpetuity to exe- 
cute a kubooleut acknowledging himself to 
be a tenant for one year at an enhanced rent. 
The action is misconceived. It is admit- 
ted that this case does not fall within the 
Full Bench decision as to the substitution of 
a suit for a kubooleut for a notice of enhance- 
ment. The suit must be dismissed with 
costs of this appeal and the costs in both 
the Lower Courts: 





The 28th November 1868. 
Present: 


The Hon’ble F. B. Kemp and E. J ackson, 
Judges. 


| Suit to recover advances—Accounts 


—Onus probandi. 


Case No. 1565 of 1868. 


‘Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 18th 
March 1868, reversing a . decision of 
the Principal Sudder Ameen of that 
District, dated the 14th June 1867. 


Messrs. Robert Watson and Co. (Plaintiffs) 
Appellants, | 


z e 
versus 


| Sreedhur Mundle (Defendant) Respondent. 
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dig tanks without the cousent of the land- 
-owners does not add any weight to the argu- 
ment of the plaintiff’s counsel, By making 
that stipulation, the landowner showed that 
he considered that in the absence of sucha 
stipulation the tenant would be entitled to 
dig tanks. 


+ 


The 28th November 1868. 
Present : 


. The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice. and the Hon’ble Dwarka- 
nath Mitter, Judge. 


Suit for enhancement ofrent— gree- 
ment of compromise—Indigo con- 
tract. 


Reference to the High Court by the Judge of 
thé Small Cause Court at Chooadanga, 


Messrs. Morris Fitgzerald Sandys and 
Faulkner Chute Sandys, 


versus 
Setul Mundul. 


Where a contract for sowing indigo was entered into, 
and advances made in part performance of an’agree- 
ment of compromise between the parties to a suit for 
enhancement of rent,—Heup that the non-comp!etion 
of the agreement of comprourise did not exonerate the 
defendant from performing his part of the contract for 
sowing indigo. 

Case.—Suit laid at rupees 19-6-9, being 
the sinount of damages sustained in 1866 
and 1867 by breach of an indigo contract, 


dated 20th February 1865. 


The facts ofthe case, as stated by Mr. G. 
Glascott, manager of the. plaintiffs, are the 
following:—The ryots of Wootholee not 
being on good terms with the Loknathpore 
indigo concern, enhancement cases were 
brought against almost all of them. The 
defendant being one of the refractory ryots, 
Mr. Glascott as manager of the concern 
sued him for enhancement of rent. The 
defendant came to terms, and it was agreed 
between him and Mr. Glascott that defend- 
ant would make contract for sowing indigo, 
and give kubooleut for asmall increase of 
rent, and Mr. Glascott would withdraw the 
enhancement case then pending against him 
(defendant). Accordingly, defendant enter- 
ed into contract for sowing indigo, and re- 
ceived advance, bpt gave no kubooleut for in- 
crease of rent, and Mr. Glascott did not de- 
sist from prosecuting the enhancement case 
aguihst him. .Defendaut sowed uo indigo as 


contracted, aud this suit was instituted for re- 
covery of damages for breach of the contract. 
Defendant pleads non-liability, denying the 
execution of the contract and receipt of ad- 
vance, and gives his dispute with the concern 
as the reason for the institution of the suit 
against him, 


The first thing to be considered in the 
disposal of the case is whether the contract 
upon which the claim is founded is a valid 
contract, and any action for damages for 
breach of it can lie against defendant. 


It appeared from the averment of the 
plaintiffs’ manager that when the plaintiffs 
and defendant fell out, and plaintiffs insti- 
tuted enhancement case against him, they 
made a mutual agreement between them- 
selves, the conditions of which were that 
defendant would enter into a contract for 
sowing indigo, and would give kubooleut for 
a little increase of rent, and that the plaintitfs 
would withdraw the enhancement case 
which they instituted against him. Defend- - 
ant on his part fulfilled one of the conditions 
of the mutual agreement by executing the 
contract, but left the other (the giving of 
kubooleut) unfulfilled. The plaintiffs on 
their part did not carry into effect, by with- 
drawing the enhancement case, the only 
condition imposed upon them by the terms 
of the mutual agreement. 


Iam of opinion that as this contract, for 
breach of which this suit is brought, is not 
an independent contract, but only a partial 
fulfilment of a prior agreement on the part 
of the defendant, a suit for breach of con- 
tract brouglit on itis not tenable. A reci- 
procal agreement requires that the parties 
making it: should observe the conditions 
they impose upon themselves respectively. 
The non-execution of the kubooleut by de- 
fendant and the prosecution by plaintiffs of 
the enhancement case against him in opposi- 
tion to the terms of the agreement are no 
fulfilments of the mutual contract either on 
the side of the defendant or on that of the 
plaintiffs, and consequently they meke it 
null and void, and the contract which is 
vitiated in the root cannot be made a basis 
for an action for damages for the breach of 
tt. I have therefore dismissed fhe case, 
considering the contract given by defendant 
for sowing indigo as not binding upon him 
as not being complete in itself. Now the 
point submitted for the Hon’ble Judges of 
the High Court is, whether the contract is 
a valid one, and whether plaintiffs are entitled 
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The 28th November 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Lease in perpetuity at fixed rent — 
Ownership of trees. 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore. 
Sharoda Soondari Debia, 


VETSUS 


Gonee Sheik and others, 


Where a lease is granted in perpetuity at a fixed rent, 
and the lessor reserves no reversionary interest in the 
land orrin the trees growing on it, tbe lessees are entitled 
to the ownership of the trees. 


Case.—Tauis is an action brought by the | 


to the opinion of the High Court, on the 
following point, viz. :— 


Whether the 2nd and 8rd defendants as 
mouruseedars are, under the terms of their pot- 
tah liable to the plaintiff for the value of the 
branches so cut and appropriated ; or, in other 
words, whether they or the plaintiffs are 
entitled to the ownership of the tree. 


Now the pottah or lease for n mourusee - 
izarah does not specifically convey more . 


than an hereditary right of occupancy. If 
it be not “ istemraree,”’ or entitling the ten- 


419- 


ant to hold at a‘fixed rent, the amount of the ` 


annual rent payable to the zemindar is vari- 
able, and when not settled by mutual agree- 
ment, is determinable only by the indefinite 
standard of the customary rate of the Per- 
gunnah, that is, the rent payable by similar 
tenures in the same Pergunnah ; and in the 
pottah under which the 2nd and 8rd defend- 
ants set up their right to the tree nothing is 
specified regarding the powers of dealing 
with trees, and no special or particular local 
custom was pleaded by the defendants, but 


plaintiff as zemindar to recover from the de- | the mouruseedar has bound himself to the 


fendants rupees 10, being the value of a 
mangoe tree unlawfully cut and carried away 
by them under, the circumstances mentioned 
in the plaint, which runs as follows :— 


«This is a suit to recover from the defend- 


zemindur uot to do certain acts without his 
permission, vèz., not to excavate or build iu- 
digo factory himself, nor will he allow -any 
oue body to do the same. 


Now, under the common law of the country, 


ants rupees 10 as the price of a mangoe tree. | the ownership in trees as well as timber ge- 
Appertaining to Dehee Kanojepore, &c., of; nerally is in the proprietors of the land upon 


Pergunnah Shabanjial in the plaintiffs zemin. 
daree, mouzah Foolleaty was recorded in the 
plaintiffs sheristah as ajummah on Sicca 
rupees 267-6-6 in the name of Rotee Kanth 
Roy, deceased, the predecessor of the 2nd and 
3rd defendants, and which the defendants are 
eujoying possession of. Within this jummah 
and on the land as per boundary given in 
the schedule the mangoe . tree that grew 
was blown down by the cyclone of the 16th 








which they grow; and it appears to me that 
under the terms of the pottah, the mouru- 
seedar is entitled to use aud: eujoy the proper- 
ty he has farmed without injury to its sub- 


| stancé, and that the power of dealing with 


trees was apparently left by the parties to be 


: governed by such law. Hence, as the mangoe 


tree, subject of action, was of the nature of 
timber, the ownership of it belonged to the 
plaintiff, the zemindar. Consequently the 


Kartick 1274, which the lst defendant, iu col- | cutting of the branches of the same by 


lusion with the 2nd and 8rd, cut and carried 
away on the Sth Falgoon 1274 in spite of the 
objection raised by the plaintiff's man; 
wherens the 2nd and 3rd defendants, beyond 
the privilege of enjoying the fruits, had vo 
right of cutting down trees or appropriating 
their value. Under these circumstances the 
plaintiff now seeks to recover the amount 
claimed.” 

It was admitted at the trial by both parties 
that only afew branches of the tree had 
been cut and converted by the defendants ; 
and on consent of both parties I gave judg- 
ment in plaintiif’s favor for rupee 1, subject 


the defendants, without the leave and licence 
of the plaintiff, the owner of them, constituted 
an act of voluntary waste, rendering them 
liable for damages, and therefore the plaintiff’s 
suit is well maintainable. 


Judgment of the High Court, 


Peacock, C. J.—We are of opinion that 
the defendants are entitled to the ownership 
of the trees. The lease was a grant in 
perpetuity at a fixed went, and the lessor 
reserved no reversionary interest in the land 
or in the trees which were growing on it. 
The stipulation that the tenant was not to 


`‘ 


- 


. well be that the part of the Act dealing with’ 
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that the will was not signed as required by that 
Act. These two objections cannot, if seems 
to me, both be good. If the Indian Succession 
Act does not permitof the grant of probate to 
the will of a Buddhist on the ground that he 
belonged to a class excepted by .the 3dlst 
Section, it cannot apply to his will so as to in- 
validate it for non-compliance with the forms 
prescribed by. the Act itself ; and if the will 
of a Buddhist, made after the Ist of Janu- 
ary 1866, needs to be executed according to 
the forms prescribed by Part 5 of.the In- 
dian Succesion Act, it cannot be objected that 


- the District Court has no jurisdiction to grant. 


probate under Part 31. 


The questions I wish to submit to their 
Lordships are—(1.) Can the District Judge 
grant probate under the Indian Succession 
Act, 1865, to the will of a Buddhist, the will 
being madé after the Ist of January 1866? 
(2.) Is it necessary that the will ofa Buddhist 
should ba executed according to the forma- 
lities required by the Indian Succession Act, 
in order tosupportan application for a grant 
of probate under that Act ? 


With regard to the first question, it seems 
to me that there is nothing in the wording 
of Section 831 of the Indian Succesion Act, 
1865, expressly taking away, in the case of 
the will of a Buddhist, the general jurisdic- 
tion given to the District Judge by Section 
235 in granting probates in all cases within 
his jurisdiction. Section 331 refers in its first 
part to intestate and testamentary.successions, 
and exempts Buddhists, amongst others, from 
the operation of the Act so far as those sub- 
jects are concerned. By that I understand 
that, in the case of the will ofa Buddhist, it 
shall not be governed by the rules of law laid 
down in the Act, that is to say, it shall not 
require to be executed as prescribed in part 8, 
or attested as required in part 10, and that it 
shall not be construed by the rules luid down 
in part 11 and so on,—not that it shall not be 
admitted to probate. 


The Succession Act consists, it seems to me, 
of two distinct portions, the first portion 
yelating td substantive law- and the last to 
mere rules of procedure. It may very 


subtantive law i8 not to be applied in the 
case of +a Buddhist, while the part relating 
to procedure is to ba so applied, the object of 
Section 831 being fo prevent interference 
with the rules relating to the devolution of 
property after death ih the cases of certain 
excepted classes. ‘he same objection .does 
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not apply to matters of mere procedure, and 
ns a matter of fact probate was constantly 
granted in the late Supreme Courts and in 
the High Courts at the Presidency towns 
before the Act of 1865 came into operation. 
‘In the case of Sreemntty Kaminee Dossee 
versus Bissonath Ghose (2 Indian Jurist, p. 
6), probate was granted to the will of a 
Hindoo, also one of the excepted classes, after 
the Act came into operation ; but it may be 
said that the will in that case was dated 
prior to the Ist of January 1866, and so 
that the case fell within the exception in the 
second part of Section 331. I have been 
unable to find any reported case of the grant 
of probate to the will (dated after the Ist 
of January 1866) of a Hindoo, Mahomedan, 
or Buddhist, after the Indian Succession 
Act came into operation ; but this circum- 
stance is no evidence that such grants are 
never made. 


In the case of Sharo Bibee versus Baldeo 
Doss (1 Bengal Rep., p. 24, Original side) it 
was said that as regards the will of a Hin- 
doo, the executor takes nothing from the 
grant. His title is founded solely and 
simply on the will of the testator considered 
as an instrument of gift. Except for the 
purposes. of evidence, the will of a Hindoo 
does not require probate (See also Jivuvalar 
versus Kisustnappa Mudale, 3 Madras High 
Court Reports, p. 50). These were both 
cases of probate granted under the old law, 
but Mr. Justice Norman, in the case re» 


‘ported in the Bengal Reports, spenking in 


1867, uses the present tense, from which it 
may be inferred that the will of a Hindoo 
does require probate for the purposes of evi- 
dence. My own opinion is (1), that the Dis- 
trict Court has jurisdiction to grant probate 
to the will of a Buddhist made after the 


lst of January 1866 ; but that (2), it is not 
necessary that the will should be executed 
according to the formalities required by the 
Indian Succession Act. 


Judgment of the High Court. 


Peacock, C. J.—We are of opinion that in 
this case the view taken by the learned Re- 


-corder is correct, and that probate may be 


granted of the will of a Buddhist made after 
the 1st of January 1866, but that it is not 
necessary that the will of a Buddhist should 
be executed according to the formalities 
required by the Indian Succession Act.- 
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moveable” in Section 20, The word used is The 28th November 1868, 
“moveable,” not “removeable,” and that l 
word does not in our opinion comprehend 
every thing which the judgment-debtor has 
a right to remove, It means property which 
is capable of being moved in its existing state. | The Hon’ble Sir Barnes Peacock, Kt., Chief 
A man has a right to remove a house which 
is built upon his own land, but it could not 
be contended that a pucca honse built by a Mitter, Judge. 
man upon his own land is moveable property 
because he has a right toremove it, and that ; 
the land itself is “immoveable, If a house Probate—Will of a Buddhist— 
built upon a mnn’s own land is not moveable Indian Succession Act. 
‘property, a house built upon land which is 
rented from another does not seem to fall 
within the word ‘ moveable.’ If such 
house is not moveable property, there seems of Rangoon. 
to be no reason why a mud house should be oe : 3 

held to be moveable property ; and the same 
reasoning appears to- be applicable to a hut. 
In any one of these cases, a right to remove | Raugoon. 

may exist, and the materials of which the 

erection is composed are capable of being re- | Probate may be granted of the will of a Buddhist 
moved, although the removal in one case | 2 N 
would be nitended with a greater degree of made after the Ist of January 1865; but it is not neces- 
Jabor than in the other, But the question | sary that the will of a Buddhist should be executed ac- 
as to whether the property is movenble or " 
or not, cannot depend upon the amount of 
labor which is required to remove it. cession Act. 


Present: 


Justice, and the How’ble Dwarkanath 


Reference to the High Court by the Recorder 


In the matter of Ko Kya Daine, late of 


: cording to the formalities required by tha Indian Suc- ` 


— 


The words “ personal property” in Section 
6 seem to be used in the sense of moveable 
property, for, as regards Hindoos and Maho- 


Case.—Mau Mer, Man Lay, AND Moune 
Yoon, the children of Ko Kya Daine, deceng- 


medans, there is no distinction between real | S0 tes fot probate Ki tiowilliof Ko Kya 


and personal property, the distinction being | Duine. 
between moveable and immoveable. That The deceased was a Buddhist, aud the 
the word “ personal” is used in Section 6 as | petitioners are Buddhists, 


referring to moveable property is borne out The deceased died upon the 3rd of Sep- 
to some extent by Section 19, which gives | tember 1868, leaving property, both real and 
power to issue execution against the move- ! personal, within the jurisdiction of this Court 
able property of the debtor, and in the subse-! and leaving a will dated the first day of iie 
quent, part of it uses the word “ personal” waning moon of Jandelin 1230 Burmese 
apparently in the sense of moveable. The : corresponding with the Ist of September 
words are—“If the warrant be directed ' 1868. ` 

a gainek tio moventie property ob the judg: | The applicants contend that they are the 
| 


** ment-debtor, it may be general against auy 7 ; f : : 
** personal property of the judgment-debtor , ere appointed by this will by impli- 


“ wherever it may be’ found within the local y eae i 
“ limits of the jurisdiction of the Court, or Thë application was made on the 14th of 
“ special against any personal property belong- | September 1868. ‘The usual citations were 
“ ing to the judgment-debtor within the same | Issued, aud the case came on for*hearing on 
“ limits, and which shall be indicated by the | the 14th of October 1868, when Mr. Nicolson, 
“ judgment-creditor.”” Advocate, appeared for Moung Lay, the wi- 

: = dower of the eldest daughter of the deceased, 

There is no more reason why the Small } ang objected among other things „that this 
Cause Court should have power to seize in | Court has no jurisdiction because the de- 
execution a hut erected upon a small piece of | cased was a Buddhist. and that his will 


l could not be admitted to probate by reason 
land than it should have to seize the land of the 83Ist Section of the Indian nie 


itself.. ; ‘| sion Act, 1865, He took a further objection— 
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The 28th November 18€8. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 

Wuts—Moveable or personal property 

= —Sections 6 and 19 Act XI. 1865. 

Reference tothe High Court by the Judge 
of the Small Cause Court at Jessore, 


Raj Chunder Bose, 
l versus 
: Dhurmo Chunder Bose. 


Huts are not moveable property within the reanine 
of Section 19 of the Small Cause Court Act, and cannot 
be seized in execution. The word “ moveable” does not 
comprehend everything which a judginent-debtor has a 
right to remove, but means property which is capable 
of being moved in its existent state. 


The words “ personal property” in Section 6 Act XI 
of 1865 are used in thesense of moveable property, for, 
as regards Hindocs and Malomedans, thereis no dis- 
tinction between real and personal property, but between 
moveable and immoveable. ; 

Case.—Tuis is a suit brought under Sec- 
tion 246 of Act VIII of 1859 by the plaint- 
iff to establish hig right to the huts mention- 
ed in the plaint, and to recover possession of 
the same ; but there is no prayer in the alter- 
native for the value of the same. .- 

Two questions therefore arise :—firsily, 
whether huts in this country are to be con- 
Bidered personal property ; and secondly, 
whether the suit as laid in the plaint-is cog- 
nizable by a Small Cause Court. 


I have already expressed my opinion in 
‘the case noted in the 
margin, that it does 
not appear to me 
that huts in this 

country fall within 
the definition of personal property, and the 
High Court held with me that the suit, as 
Jaid in the plaint, did not appear to fall 
within the cognizance of the Small Cause 
` Court: but I find that 
in the case noted in 
margin, which was 
on all fours with 
° the one in which 
I made the reference, Bayley and Macpher- 
son, J. J., held that a suit for the materials, 
bamboos, post, verandah, &c., appertaining 
to four thatched huts, wherein plaintiff sought 
a decree to break up and remove them or to 
obtain their valye tosthe extent of rupees 29 
and 4 annas, was held to come under 
Section 6 Act XI of 1865 and to be a case 
in ‘which, by Section 27 Act XXIII of 1861, 
no special appeal would lie. pa 


Rohiny Canth Ghose, 


i Versus 
Moha Bharuth Nag and 
others. 


Kashee Chunder Dutt, 
verses 
Judoonath ‘Chuckerbutty, 
(W. R., Vol. X, p. 29, C. R.) 
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It is said that every man’s house is his cas- 
tle (domus sua unicuique est tuintissimum 
refugium). It therefore becomes necessary to 
consider whether a man’s hut in this country 
is to be considered his castle. I think it 
must be so considered, ns there are few 
pucca houses to be found in the mofussil, and 
those are inhabited by the rich. People in 
middling circumstances, and the very poor, all 
lige in thatched huts, and whole villages are 
to be seen studded with them. Apart from 
this argument, huts do not fall within the de- 
finition of “ personal property,” as laid down 
in the English lzw-books ; and as it was held 
in the case noted 
in the margin, 
that the “ option 
of tnking to the 
building, or al- 
lowing the removal of the material, remain- 
ing with the owner of the land in those cases 
in which the building is not taken down by 
the builder during’ the continuance of any 
estate he may possess,” it would appear that 
huts cannot be considered personal property 
in this country ; for if they were, the option 
spoken of could not be exercised by the 
owner of the land in the event therein con- 
templated, as personal property can always 
accompany the person of the owner. 


Thakoor Chunder Poramanick, 
versus 
Ramdhone Bhuttacharjee, 
(W. R., Vol. VI, p. 229, C. R 


It would also be an anomaly to hold that 
Small Cause Courts in the mofussil can 
attach thatehed huts in execution of` their 
decrees, if an action for recovery of posses- 
sion of the same, or their value, be held not 
to be cognizable by the same Court. 


For the above reasons I think that huts 


should not be considered personal or moveable 


property in this country, and thrt no action 
for the recovery of the snme or their value 
can lie in a Small Cause Court, and that huts 
ought not to be attached in execution of a 
decree of such a Court, The plaintiff's suit 
has accordingly been dismissed with costs, 
contingent on the opinion of the Hon'ble the 
Judges of the High Court. 


Judgment of the High Court. 


Peacock, C. J —We think that the opinion 
expressed by the Small Cause Court Judge 
is correct. i 


We think that huts are not moveable pro- 
perty within the meaning of Section 19 of 
the Small Cause Court Act, and consequentiy 
that they cannot be seized in execution. 
The word “ moveable” in that Section is 


used in contra-distinction to the word “ im- 
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The 27th November 1868. 
Present : 


The Hon’ble H. V. Bayley and F, B. Kemp, 
` Judges. 


reviews. 
Case No. 274 of 1868. 





law, but upon the construction of a document 
the terms of which are not free from ambi- 
guity, and upon which different Benches of 
this Court might arrive and have arrived at 
diferent opinions, is not a ground for ad- 
mitting the review. 

Baboo Hem Chunder Banerjee for the 


Application for review of judgment passed | applicant contends that inasmuch as an appli- 


by the How ble Justices H. V. Bayley and 
E. B. Kemp, on the 28th May 1866,° in 
‘Special Appeal No. 3384 of 1865. 


Mr. A. J. Forbes, (Plaintiff, Appellant) 
Petitioner, 


Versus 


Shaikh Dyanutoollah and others, (Defendants, 
Respondents) Opposite Party. 


Baboos Hem Chunder Banerjee and Umur- 
nath Bose for Petitioner. 


Mr. C. Gregory for Opposite Party. 


After rejection of an application made within 90 days 
for review of the judgment of a Division Court, which 
turned upon the construction of a “ teep"” or indigo con- 
tract, a Full Court, sitting in appeal under Section 15 
of the Charter, put a construction upon a similar “ reep,” 
upon which a second application was filed for review of 
the original decision. 

Hetp, that such second application should have been 
made within 90 days from the date of the decision of 
the Full Court, that having been the judgment which 
gave cause to the revjew. : l 

Kemp, J.—Tuis is an application for re- 
view of our judgment, dated the 28th May 
1866. It appears that an application for 
review, made within 90 days, was rejected on 
the 83rd September 1866. The present 
application was filed on the 80th May 1868, 
on the ground that, according to the terms 
of the “gep” or indigo contract, dated the 
22nd October 1859, and according to. the 
construction put by the Full Court sitting 
on appeal under Section 15 of the Charter 
upon the terms of a similar “zeep,” the 
appellant ought to have been declared en- 
titled to dumages for each of the two years 
claimed. Ou the 20th June last, this Court 
directed the original “‘¢eep” to be sent for, 
and the opposite party was called upon to 
show cause why the application should not 
be granted. Mr. Gregory for the opposite 
party contends that this application ought 
not ‘to be admitted—ls¢, because it was not 
presented within 90 days from the decision 
of the Full Court sitting on appeal under 
Section 15 of the Charter, dated she 24th 
February 1868 ; and 2ndly, even if the 
appellant be able to show sufficient cause 
to the satisfaction of the Court why this 
application should be admitted, the decision 
of the Full Court, not upon a question of 


cation was made within 90 days from the 
date of our original decreez he is not bound 
to show just and reasonable cause to the 
satisfaction of the Court for not having pre- 
ferred his second application within 90 days | 
from the date of the judgment of the Full . 
Court sitting on appeal under Section 15 of 
the Charter. The Baboo, indeed, went to 


| the extent of contending that his client had 


12 years from the date of the decision, within 
which he could make an application for 
review, 

We are of opinion that the applicant was 
bound to make this application within 90 days 
from the date of the decision of the Full Court 
sitting on appeal under Section 15 of the 
Charter, There is no just and reasonable 
cause shewn why-such application was not 
made within the above period, and we there- 
fore reject this application with costs. 


Bayley, J— I only wish to add that had 
not the decision of the Appeal Court under 
Section 15, dated the 24th February 1868, 
been given, it is quite clear that the present 
application,in the terms in which itis present- 
ed, would never have been made. The appli- 
cation is one for a review of judgment. An 
application for review of judgment must be 
presented within the term prescribed for 
reviews, that is to say, within 90 days ofthe 
judgment which gives cause to that review, 
which in this is the Appeal Court’s judgment 
above referred to. ; 


Again, it is urged by Baboo Hem Chunder 
Banerjee for the applicant that although the 
decision of the Full Courtis dated the 24th 
February 1868, it did not come to hia posses- 
sion until several days after that date ; but 
it is stated by Mr. Gregory that the actual 
sum and substance of the judgment andorder 
was given, as usual, orally by the Chief Justice 
in the presence of both parties in as definite 
terms as were subsequently used in the signed 
Judgment after the hearing, viz., on the 28th 
February 1868. ° 

Looking, therefore; to all these facts; and 
to what has been stated by Mr? Justice Kemp, 
I fully concur with him in thinking that the 
present application ought not to be admitted, 

Rejected with costs, l 


A 
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and it was only subsidiarily and in connec- 
tion with the intervention of the defendant 
in the rent-suit that a remark was incidsntal- 
ly added by plaintiff tothe eflect that not 
only was that intervention improper be- 
cause the lands appertained to the plaintiff's 
talook, and not to the defendant’s, but also 
that the defendant had no such talook at 
all. 


Under these circumstances and upon this 
state of, the | pleadings, I think the main 
question which’ plaintiff had to prove before 
_the deferidant’s case had to be gone into 
was that the Iands in suit belonged to 
his resumed lakheraj talook No. 190. 
Supposing the plaintiff had ended his state- 
ment without making the subsidiary remark 
about ‘the nou-existence of the defendant’s 
talook, the allegation of the plaintiff that 
the lands were in his talook would have to 
be proved by the plaintiff himself. Such 
being the nature of the plaint, I cannot 
consider the remark of the Principal Sudder 
Ameen (given above in full) to be a correct 
one, because I do not think that only on 
account of an incidental and subsidiary 
remark by the plaintiff in his plaint, the 
whole burthen of proof and the rules of 
pleading should be changed. ‘The judgment 
below also shows that simply on this in- 
cident tle whole of the defendant’s case 
has been gone into, as if she had to prove 
that the lands in suit belonged to her talook, 
instead of the usual and recognized course 
being followed, which would require the 
plaintiff to prove that the lands belonged to 
his talook before the defendant’s case would 
be gone into. I would therefore remand 
the case to the Lower Appellate Court with 
instructions that, as above stated, the Court 
has erred in law in goiug contrary to the 
recognized rules of pleading, and placing the 
onus of proof on the defendant in this case. 
The Lower Appellate Court should, therefore, 
be now directed to put the onus on the 
plaintiff, as indicated above, and should re-try 
the case with reference to the above remarks. 

Costs of this appeal will abide the ultimate 
result, r 


Kemp, J.—I concur in the order of re- 
mand. J wish toadd that, referring to the 
plaint, I fiad that the plaintif has valued his 
suit, notewith reference to the whole of the 
defendant’s talook and putting in issue the 
existence or non-existence of that talook, 
but simply-with reference to a small portion 
of the whole lands contaived in that sia 
I quite concur in the order of remand. 


The 27th November 1868. 
Present : 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Taking a putnee—Notice of adverse 
agreement. 


Case No. 365 of 1868. 


Application for review of judgment passed 
by the How ble Justices L. S. Jackson -and 
F. A. Glover, on the 14th August 1868, 
in special appeal No. 756 of 1868.* 


Dwarkanath Chowdhry (Respondent) 
Petitioner, 


VETSUS 


Komul Lochun Doss Mundn! and others 
(Appellants) Opposite party. 


Mr. G. C. Paul and Baboo Motee Lall 
Mookerjee for Petitioner. 


Baboos Onookool Chunder Mookerjee and 
Gopeenath Mookerjee for Opposite party. 
Where A, taking a putnee to the prejudice of B, has 

notice of an agreement existing between B and the ze- 

mindar, he cannot in equity “maintain the lease which 


he has obtained, but B will be entitled to relief against 
him, 


Jackson, J—WeE think there is much 
force in the argument of Mr. Paul which 
appears to be, that we over-looked in decid- 
ing the case the important bearing of a fact 
which is certainly suggested by the proceed- 
ings, viz. that the defendant at the time 
of taking a putnee, had notice of the agree- 
ment existing between the plaintiff and the 
zemindar, and if he had such notice, he could 
not in equity maintain the lease which he 
obtained to the prejudice of the plaintiff, but 
the latter will be entitled to relief against him 
(vide Le Neve versus Le Neve, IL White and 
Tudor’s Leading Cases in Equity, page 34). 


On looking through the Judge’s decision, 
however, there is no distinet finding discover- 
able on this point, and we therefore now set 
aside our first judgment, and remand the 
case to the Lower Appellate Court in order 
that the Judge may clearly find whether or 
not the defendant had notice of the avree- 
ment under which the zemindar was a party. 
If so, a decision will be come to for the plaint- 
iff, and not otherwise. 





* See supra, page 254, 
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The 27th November 1868. 
Present: 
The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 


Suit for confirmation of rigbt and 
possession—Onus probandi. 


Case No. 586 of 1868, 


Special Appeal from a deciston passed by 
the Principal Sudder Ameen of Tip- 
perah, duted the 24th December 1867, re- 
versing a decision of the Moonsiff of that 
District, dated the 21st August 1867: 


Gungamala Chowdhrain (Defendant) 
Appellant, 


versus 
Madbub Chunder Nag (Plaintiff) Respondent. 


~ Baboo Poorno Chunder Mookerjee for 
Appellant. 


Baboos Romesh Chunder Mitier and Kalee 
Mohun Doss for Respondent. 


In a suit for confirmation of right and possession in 
respect of lands alleged to be within plaintiff’s perma- 
neutly settled talook, where plaintiff incidentally 
remarked that defendant (as intervenor in a previ- 
ous rent-suit) had claimed the lands as appertaining to 
another talook which plaintiff alleged had no exist- 


ence. 


Hetp that it was an error of law in the Lower Ap- 
pellate Court to place on the defendant the onus of 
proving the existence of that other talook, instead of 
following the usual and recognized course of requiring 
the plaintiff to prove that the lands in suit belonged to 
his talook. 


Bayley, J.—Tuis is a suit for confirmation 
of right to and possession of certain lands 
which the plaintiff alleges are within his 
permanently settled resumed lakheraj talook 
Kismut Amkee, No. 190 on the Bhullocah 
Collectorate rent-roll. 

The real point at issue in this appeal is 
whether or not there has been an error in law 
in the Lower Appellate Court having put the 
whole onus of proof on the defendant (spe- 
cial appellant) without requiring from the 
plaintiff a sufficient primé facie case before 
the Court went into the defendant’s case. 
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I thiok this contention good, because after 
a careful consideration of the original terms 
of the plaint, and taking the plaint asa 
whole iu its true and substantial meaning, 
it amounts to this, vizą that the plnintitf 
claims the lands in suit on the declaration 
that they belong to his resumed lakheraj 
talook No. 190 aforesaid. It is true that 
the plaintiff goes ou to say that when he 
brought a suit against certain tenants for a 
kubooleut before the Deputy Collector, tie 
defendant intervened in the suit, claiming 
the lands as of his talook,.Raj. Kishore 
Narain Chowdhry in Tuppeh Joynuggur, to ` 
which (said the plaintiff) the lands did not 
appertain, and which talook’ in fact was no 
real talook at all; but that the Deputy 
Collector iu that rent-case held that the 
lands in suit were part and parcel of the 
defendant’s existing talook Raj Kishore 
Narain Chowdhry in Joynugeur, and thus 
the plaintiff, feuring that his rights might 
be prejudiced, brought this civil action. 

The first Court dismissed the plaintiffs 
suit with costs. 

On appeal, the Lower Appellate Court 
reversed that decision, and decreed the 
plaintiffs suit. The Lower Appellate Court 
remarks—‘‘ [f it be found as a fact that 
“ the talook in question was in existence 
“from before, the present suit must be 
“ viewed in the light of other suits invols- 
‘ing questions of boundary, aud the plaintiff 
“ would be charged with the onus of prov- 
“ing his allegations. The Moonsiff has 
“ committed some error by entirely throw- 
‘ing the onus of proof upon the plaintiff. 
“In my opinion, it is necessary to take at 
“ first the condition of the talook set up by 
‘the respondent into consideration ; and it 
“is therefore for her, in the first place, to 
“shew by what document and evidence she 
“has proved that the talook set up by her 
“ was in existence from before.” 

It is contended by the pleader for the spe- 
cial respondent that in fact the defendant had 
to meet the statement of the plaintiff that 
the defendant’s talook Raj Kishore Narain 
Chowdhry had no real existence at all ; that 
that was a matter which had to bê tried and 
disposed of preliminarily before.any further 
investigation would be necessary, because 
if the talook had really no existence there 
would be an end of the whole questión, and 
that thus the Lower Appellate Court was 
right to make the defentlapte prove that this 
tnlook existed, But really plaintiffs main 
allegation was that the lands in suit belonged 
to hig lakheraj mehal No. 190 on the Towjee, 
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Kumooddeen a defendant, so that the Court 
having all the persons interested in the 
matter before it as parties, might have done 
justice between them. In short, there is 
nothing to show why the present plaintiff 
should be excused from the necessity of 
suing according to the terms of the kubooleut 
upon which she relies: aud that kubooleut, 
according to the interpretation which we put 
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The suit was brought to set aside an order 
of the Small Cause Court in which that Court 
had held that the deod was mala fide. The 
onus therefore lay on the plaintiff to prove, 
not only that the deed was executed, but 
that it represented a real and hovest transac- 
tion between the parties. The Judge says 
that the kobalah has been attested and prov- 
ed by the attesting witnssses. We do not 


upon jt, created an obligation from the defend- , think that the Lower Covrt disputed that fact, 
ant to the plaintiff and Kumooddeen jointly. | but what the Lower Court did dispute was 


This obligation, therefore, could only be 
properly enforced by a suit brought by the 
- plaintiffand Kumooddeen jointly. It appears 
to us on this state of facts that the plaintiff's 
suit ought to be dismissed. 


We, tlierefore, reverse the decision of the 
Lower Appellate Court and confirm that of the 
first Court, The appellant must have his 
costs in this Court and in the Lower Appel- 
late Court. 


The 27th November 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, ang the Hon’ble Dwarkanath 
Mitter, Judge. 

” Deed held to be mali fide—Onus pro- 

bandi. 


Case No. 1362 of 1868. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 28th 
February 1868, reversing a decision of 
the Sudder Ameen of that District, dated 
the 14th March 1867. 


Eshan Chunder Doss and others (Defend- 
ants) Appellants, 


VETSUS 


Rokeemooddeen Sowdagur (Plaintiff) Re- 
spondent, 


Mr. G. A. Twidale for Appellants. 


Baboos Bama Churn Banerjee and Ukhil 
Chunder Sein for Respondent. 
Where a plaintiff in a civil suit relies upon a 
kobala, whick has been held by a Court of Small Causes 
to be mald fide, the onus lies upon him to prove that the 


deed was executed, andthat it represented areal and 
honest transaction between the parties. 


Peacock, C. J.—We think it clear that 
the Judge in his judgmeut has laid down 
several erroneous psinciples of law. Iu the 
first place, he says tltat the onus was on the 
defendant to prove the alleged mala fides of 
the transaction in question, and he has failed 
to prove it. ; 











that, although the deed was executed, there 
was no consideration for it so as to make it 
binding on a creditor. 


Then, again, the Judge says that in a fta- 
lookee pottah granted to the plaintif by the 


-zemivdar, mention is made of the above 


kobalah, thereby treating the fact that the 
zemindar believed the pottah to be gennine, 
without having any evidence before him, 
as a guide to himself, the Judge, as to 
the mode in which he should determine 
the case upon the evidence adduced. We 
cannot say that the Judge would buve up- 
held this kobalah but for the erroneous 
opinion waich he appears to have entertain- 
ed as to the law. 


Jt may be as well to remark that with re- 
spect to the byramah, viz., the purchase un- 
der the execution, the Judge says in effect 
that such a sale could have taken place 
without any fraud having been committed 
or intended, and then he adds—“ The onus 
‘€ was upon the defendant to prove the alleg- 
“ed fraud, and that he has utterly failed to 
“do.” Wae have already pointed out that 
that onus is on the defendant, The decision 
of the Judge must be reversed and the case 
remanded to be re-tried de novo upou regniar 
appeal; the costs to abide the event. Hav- 
iug remanded the case, we think it right to 
call it up and hear it ourselves upon regular 
appeal, as we have done in other similar 
cases. 


[The Court then heard and considered the 
evidence in the case, and upheld the decision 
of the Sudder Ameen, and proceeded to 
say |j— 

If in cases in which there is an apparent 
attempt to defeat a decree by a bill of sale 
of the debtor’s property, Judges would exa- 
mine minutely as to the mode in which the 
purchase-mouer for the bill of sale was paid, 
and how it was dealt with, they would be 
more likely to detect the frauds which in 
cases of this sort are frequently attempted to 
be palmed upon them, 
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is defined by these words falls within the 
4th Clase of Section 17 Act XX of 1866, 
and that it is lease fora term exceeding one 
year. Therefore, by the provisions of that 
Section, the document must be registered ; 
otherwise, by Section 49 of the same Act, it 
cannot be received as evidence in any Court 
whatever. It follows that the first objection 
made on special appeal to the judgment of 
the Court below falls to the ground. 


The remaining objection is one which is 
based upon the nature of the title of the de- 
fendant; but inasmuch as the title-deed, 
which is the primary evidence of that title, 
cannot be received, the Court would have 
been wrong if it had looked at secondary 
evidence of the same. This objection there- 
fore also fails, and the special appeal 
must be dismissed with costs. 


The 26th November 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Remand — Preliminary issue—Right 
of suit—Joint obligation. 


Case No. 1861 of 1868 under Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated the 
29th May 1868, reversing a decision of 
the Deputy Collector of that District, 
dated the 25th January 1868. 


Gopal Chunder Gooho (Defendant) Appel- 
lant, 


VETSUS 
Juggodumba Dossia (Plaintiff) Respondent. 


Baboos Kalee Prosunno Dutt, Ramanath 
Bose, aud Nurrendurnath Chatterjee for 
Appellant. 


Baboos Kalee Kishen Sein and Oopender 
Chunder Bose for Respondent. 


Where a suit for rent was decided and dismissed by 
the Lower Court on the issue whether or not the plaint- 
iff’s title to sue could be made out; HELD thatit was 
not competent to the Lower Appellate Court to remand 
the case in order that it might be tried on its merits. 

Where 2 kubooleut creates an obligation from a tenant 
to two parties jointly, the cbligation can only be 
properly eufurced by a suic brought by those parties 
jointly. 


Phear, J.—We think that this case has 
been unfortunately dealt with in the Lower 
Appellate Court, The order of the Judge is 
that it be remanded in order that it may be 
tried on its merits. It appears clear to us 


that the Judge had no power under the pro- 
visions of Act VIII of 1859 to make such a 
remand under the facts of the case. 


The parties went to trial upon two issues. 
The first of these was whether or not the 
plaintiff’s title to sue could be made out ; and 
the second was, whether or not the payment 
pleaded by the defendant was established. 
The first Court decided the first issue in the 
defendant’s favor, and accordingly dismiss- 
ed the suit. In other words, the first Court 
determined the suit upon a substantial issue 
going to the whole merits of the case. It . 
was, therefore, not competeit to the Judge 
to remand the case in order that it might be 
tried upon its merits. Moreover, the Court 
could only have remanded the case for trial 
on the merits, in the event of the first Court 
having decided the case in such a way upon 
a preliminary issue as to have prevented the 
parties from adducing evidence on the me- 
rits. This clearly was not the case here, 
and the only thing open for the Court to do, 
if it found itself unable upon the evidence 
upon the record to finally determine the se- 
cond issue which had been left untouched by 
the first Court, was to send back the case 
with anorder that the first Court should 
take the evidence of the parties upon that 
issue, and return the record with such addi- ' 
tional evidence, and its own report thereon, 
to the Appellate Court. Wedo not gather 
from the judgment of the Lower Appellate 
Court that there was auy occasion for are- 
mand of this partialcharacter even. It there- 
fore seems to us that the Judge ought to have 
entertained and determined the suit himself 
upon the merits; and had he taken this 
course, he would have been clearly bound to 
consider the validity of the plea set up by 
the defendant to the effect that the tenancy 
exhibited by the kubooleut upon which the 
plaintiff sued had in fact terminated. 


We do not, however, having regard to the 
terms of the kubooleut itself, think it necessary 
to send buck the case to the Lower Appellate 
Court for decision upon the merits. We are 
of opinion that by the terms of that kuboo- 
leut, the defendant contracted to pay rent to 
the present plaiatiff and Kumooddeen jointly. 
Now, in this suit, the plaintiff making this 
kubooleut the basis of her claim, seeks to 
recover the whole of the rent whichis due 
thereunder, and not’merely the moiety of it. 
She does not show that thére has been any 
difficulty on her part in getting Kumooddeen 
to join her in the suit. Even had there 
been- such difficulty, she might have made 
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for any order which the Magistrate may pass in the case, 
whether it lies within his jurisdiction to make such 
order or not, 


Phear, 7—We are of opinion (and in- 
deed this hardly seems to be contested by 
the respondent) that the plaint does not 
disclose any cause of action against the 
defendants. It in no way charges them 
with any act or conduct for which they can 
be made responsible in any civil suit. We 
have further heard the pleader for the 
respondent at ‘some length, and we think 
that the case -which he desires to set up 
"on behalf of his client, and which he urges 
that they are entitled to have tried even on 
the imperfect’ plaint filed in the record, does 
not make out any cause of action agaiust 
the defendant. Substantially, no doubt, he 
wants the Civil Court to set aside an order 
injunctional made by the Magistrate under 
the provisions of the Criminal Procedure 
Code. There is some little vagueness re- 
sulting from the position which he takes up 
as to the particular order which he wants 
to get so set aside, but whichever be the 
order, whether it be the order of 1862 or 
that of 1865, he does not, as we think, con- 
neet the defendants with the making of that 
order in such a way as to render them re- 
sponsible in a civil suit. For all that we 
have heard, if they were the persons who 
initiated the proceedings before the Magis- 
trate (and of that we may say there seems 
to be no certainty whatever) the action so 
taken by them, for all that appears on the 
record, was perfectly honest, aud without 
ony malicious intention towards the plaintiff. 
They had a right to have recourse to the 
Magistrate’s Court; and if the plaintiff is 
aggrieved by the order which the Magis- 
trate made in consequence, the defendants, 
for any thing that we can see, are not liuble 
in a civil suit. It would have been other- 
wise if there bad been any thing in the 
facts of the case, as alleged by the plaintiff, 
to show that the defendants had, in the pro- 
ceedings which they took, been actuated by 
malicious motives or with the intention of 
wrongfully injuring the plaintiff. If the 
order of the Magistrate was an order which 
it ‘lay within his jurisdiction to make, they, 
acting honestly, cannot be made responsible 
for its consequence. Again, if the order 
was one which the Magistrate had no power 
to make, the proper course for the plaintiff 
to take is to disebey it. Unless he can show 
fraud or wrongful conduct on the part. of 
*the defendants in bringing about the passing 
of the Magistrate’s order, we think that he 
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cannot make them civilly responsible for the 
consequences of that order. We have said 
this much on the hypothesis that the parties 
did really intend to contest the case upon 
the footing which the pleader for the special 
respondent wishes us to accept as the basis 
of his case; but we have already said that 
there is no trace of that being so in the 
plaint, nor do we think, from any thing else 
that we have had read to us from the papers, 
that it was the course which was taken by 
the parties in the actual progress of the 
suit, ‘The appeal is decreed and the plaint- 
iff's suit dismissed. ‘Fhe special appellant 
must have his costs in all the Courts. 


The 26th November 1868. 
Present: 
The Hon’ble J. B. Phoar and ©. Hobhouse, 
Judges. 


Construction of the words Hq THA ina 
Pottah — Registration — Clause ¢ 
Section 17 Act XX of 1866. 


Case No. 1951 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24 
Pergunnahs, dated the 23rd April 1868, 
affirming a decision of the Moonsiff of 
Manichtollah, dated the 29th August 
1867. 


Ram Coomar Mundul (one of the Defendants) 
Appellant, 
_ versus 

Brojohuree Mirdha (Plaiutiff) Respondent. 


Mohesh Chunder Bose and Nil 
Mahdub Sein for Appellant. 


Air, Mendes for Respondent. 


Where the form of a pottah is expressed by the Words 
Ha THH, a year by year tenancy is meant, and such 
a pottah fails within the 4th Clause of Seetion 17 Act XX 
of 1866, and is n lease for aterm exceeding one year, and 
unless registered it cannot be received as evidence, 


Baboos 


Phear, J.—Tues defendant’s case in this 
suit rested upon a title which he set up 
under a certsin pottah which the Lower 
Court refused to receive as evidence on the 
ground that if was not registered. The 
term of this pottah is expressed by the com- 
mov form with which .we are so familiar, 
AIHA shone bu shone. This hag been in- 
variably interpreted by this Court to mean 
a year by year tenaucy, that is, a tevancy 
which is certain for the period of one year 
and will continue beyond that period until 
it. is properly put an end to by either party. 
We think that a.pottah the term.of which 
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to the jamma receivable by him from the{ the dur-mokurruree of Koylash Chander 
dur-mokurrureedars. We may here state! Mitter came to an end ; but the position of 
that the jumma payable by Anund Chuuder + Permanund Bagdee is a very different one. 
Ghose to the plaintiff’s husband was 7 rupees, ' His position as a ryot with right of occupancy 
and that receivable by Anund Chunder ; is, in our opinion, not affected by the resigna- 
Ghose from Koylash Chunder Mitter, thei tion of Anundo Chunder, nor by the ex- 
dur-mokurrureedar, 89 rupees. When the| tinction of the dur-mokurruree of Koy lash 
Jumma of Anund Chunder Ghose was!}Chunder, Looking to the dates of the 
raised to 72 rupees and he only received 39 | pottahs of Anund Chunder, Koylash 
rupees from his lessee, he threw up his hold-; Chunder, and Permanund, it is very clear 
ing. The plaintiff now sues Permanund! that these lande were not really occupied 
Bagdee for khas possession of 34 cottahs|by either Anund Chunder or Koylash 
of land. | Chunder, but that they were leased out to 
i ryots, amongst whom is Permanund ' 
Permanund answers to this effect that | oa for building purposes. Permanund 
he is not a ryot of the plaintiff, or of the | Bugdee has been in occupation of these 
plaintiff's husband 3 that he is a ryot ol; tands since 1252. Whether his tenure is 
Koylash Chunder Biswas, aud that Koylash | liable ko enhancement “or HOF 46h question . 
Chunder ought to have been made a party tO! which we have not to decide in this case ; 
the suit. Koylash Chunder then intervened but that he is entitled to hold possession 


aud i eae) to the suit. Permanund i nud that he cannot be ejected at the suit 
Bagdee filed his pottah, which was dated in | of the plaintiff is clear, We therefore 


the year 1252, and dakhilahs which showed | woyevse the decision of the Principal Sudder 
payments of rent at the jumma fixed in that Ameen in as far as Permanund Bagdeo is 


pottah to his lessor Koylash Chunder} concerned. The special appeal of Per- 


Biswas, from 1252, or upwards of 20 eee | manund Bagdee is decreed with costs, and 


prior to suit. Koylash Chunder filed HS ion eayeeial lof Koylash Chunder 
Š 4 pecia! appeal of Koylash under, the 
pottah, dated the 29th of Cheyt 1251, which | ‘liter venior, is dismissed witli- Costs, 


he obtained from the descendant of Anund 
Chunder Ghose; he also filed dakhilahs 
from 1251. Both the lower Courts have 
decreed the pluintiff’s suit and given her The 26th November 1868. 
khas possession ejecting Permanund Bagdee, Present: 

holding that on the resignation by Anund 

Chunder Ghose of the mokurruree, all the; The Hon’ble J. B. Phear and C. Hobhouse, 
subordinate tenures, asa matter of course, Judges. 

fell with the mokurruree, and that the 
plaintiff, the zemindar, was entitled to 
direct possession. The Courts below observ- Case No. 1978 of 1868. 

ed that if this were not the law, the mokur- . , _ 

rureedar, whose mokurruree might subse- | Special Appeal from a decision passed by 








Criminal prosecution— Civil liability. 


Poa : the Principal Sudder Ameen of the 24 
quently be set aside on the suit of a zemin- , 
dar, could create uuder-tenures to the ruin of | /e"yunnahs, dated the 22nd April 1868, 
the zemiudar reversing a decision of the Moonsiff of 
ass Diamond Harbour, dated the 9th August 
In this ease, the szemindar, even supposing 1867, 


the sub-tenures were allowed tq continue, 

would not be a loser; on the contrary, | Chinta Monee Bapoolee and another (two 
instead of receiving 7 rupees from Anundo of the Defendants) Appellants, 
Chunder Ghose, he would receive 39 rupees 
from Koylash Chunder. It is very, clear, 
in this case, that the alleged mokurruree Digambur Mitter and others (Plaintiffs) 


VErEsus ° 


- pottah of Anundo Chunder Ghose was set Respondents. 
aside by ghe decision which was confirmed 
in special appeal, and that the tenure held Baboo Anund Chunder Ghossal for 
by him was enhanced, and that he threw Appellapts. 
it up. Baboo Mohendro Lall Shome for 
When Anund Chunder Ghose’s mokur- Respondents. 


rure wag declared to be invalid and he Parties who act honestly in initia‘ing proceedings in 
resigned avy rights that he had in the tenure, | a Magistrate’s Court cannot be held civilly responsible 
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“ having acknowledged the execution, his 
“ allegation of finding out afterwards that 
“ the money is money due to him or to his 
“ mother, isa distinct averment, which 
“< must be proved by him and not by plaint- 
cí iff,’’ 

The decisions upon the question ‘which 
arises in this case are somewhat conflicting, 
and if the facts were otherwise than they 
actually are, it would have been necessary 
for us to submit the case toa Full Bench, 
for while there are decisions (oneof which 
_ig to be foundin Marshall’s Reports, p. 27) 
shewing that in circumstances like those 
of the present case the onus of proof lies on 
the defendant, there aré also other cases : 
(such as in V Weekly Reporter, page 208, 
and Sutherland’s Reports, 1864, page 197) 
which appear to throw on the plaintiff the 
burden of proviug that consideration passed 
notwithstanding the defendant adinits the 
bond. o 


If we admit that on the circumstances of 
the case it was for the plaintiff to prove the 
consideration, it appears to me that the 
plaintiff has discharged himself of that bur- 
den. The admission of the defendant with 
regard to the bond is unquestionably evi- 
dence against him ; but, in addition to that, 
witnesses have been called who depose ge- 
nerally, not only tu the execution of the bond, 
but also to the fact of an outstanding ac- 
count between plaintiff and defendaut on 
which money was due to the plaintiff. 


It is not quite clear what the Judge meant 
by saying “ there is no proof before the 
Court that any consideration passed between 
the pluintiff and the defendant.” 


It is not alleged in the plaint that money 
was paid to the defendant at the time of the 
execution of the bond, and consequently 
there could uot be proof of any consideration 
passing at that time. I myself should be 
inclined to hold that when the defendant 
admits the execution of the bond, and the 
bond expressly recites that he had received 
the money which he, therein promised to 
pry, a prima facie case arises which the 
defendant must rebut by giving some evi- 
dence, thatin fact the money was not due. 
The present case appears to be one in which 
that obligation especially lay on the defend- 
aut. His statementeis that before executing 
the bond, he wes. convinced that nothing 
was due to the plaintiff, and yet with his 
eyes open he executed the bond admitting 
his own indebtedness. : 
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It is difficult to see how the Court could 
willingly entertain such a defence at all ; 
but at least it is a defence so peculiar in its 
nature as to demand very special proof from 
the defendant. 


The decision appealed from must be re- 
versed and the original judgment must be 
restored with costs. 


Glover, J.—I concur. 





The 26th November 1868. 
Present.: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Mokurrursedar — Sub-tenures— 
Rights of occupancy. 


Cases Nos. 1355 and 1356 of 1868. 


Special Appeals from a decision passed by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 14th February 1868, 
affirming a decision of the Moonsiff of 
Sulkea, dated the 2\st September 1867. 


Koylash Chunder Biswas and another 
(Deiendants) Appellants, 


versus 
Biressuree Dossee (Plaintiff) Respondent. 


Baboos Ashootosh Dhur and Oopendur 
Chunder Bose for Appellants. 


Baboos Hem Chunder Banerjee and Bhyrub 
Chunder Banerjee for Respondeut. 

When a mokurrurree lar resigns his tenure, the dur- 
mokuriurrees create! by him come to an end; but the 
position of ryots holding rights of occupancy is not 
affectel by the extinction of either the tenure or the 
under-tenures, 

Kemp, J—Tuwse two appeals are from 
the same decision, one being preferred by 
the ryot Permanund Bagdee, and the other 
by the intervenor Koylash Chunder Biswas. 

The pluintiff’s allegation is that her hus- 
band, in a suit for euhancement against Auund 
Ghose, obtained a decree on the 
17th of May 1861. This decree was con- 
firmed by this Court in special appeal, the 
Court observing that as the suit for enhance- 
meut had been brought before Act X cume 
into operation, the plea of the ryot (defendant) 
Anund Chupoder Ghose that he had laid out 
money in improving the land could not be 
attended to. Subsequently, the plaintiff's 
husband sued Auund Chunder Ghose for 
urrears of rent at an enhanced rate, when 
on the 18th of Assar 1270, Anund Chunder 
Ghose resigned his tenure, not being ablo 
to pay the enhanced jumma with reference 
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The 26th November 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief | The Hon’ble L. S. Jackson and E. A. Glover, 


Justice, and the Hon’ble Dwarkanath 


` Mitter, Judge. 


Kubooleut—Landlord and Tenant— 


Trespasser. 
Case No. 1337 of 1868. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 3rd 
March 1868, reversing a decision of the 
Deputy Collector of that District, dated 
the 9th August 1867. 


Mohunot Jalha (Defendant) Appellant, 
versus 


Koylash Chunder Dey (Plaintiff) 
Respondent. 


Baboo Gopeenath Mookerjee for Appellant. 
`` Mr. R. T. Allan for Respondent. 


A landlord cannot compel every trespasser upon his 
land to execute a kubooleut ; he is entitled to a kuboo- 
leut only from his tenants, 


Peacock, C. J.—Tur plaintiff is not en- 
titled tocompel the defendant to execute a ku- 
booleut unless he shows that the relationship 
of landlord and tenant existed between them. 
A pereon cannot compel every trespasser 
upon his land to execute a kubooleut and 

o become his tenant. The defendant 
denied that such relationship existed, and it 
was no part of the plaintiff’s case that it 
did. It would be useless for us to remand 
the case unless there is some evidence to 
warrant the Judge in finding that that rela- 
tionship did exist. ‘There is no such evi- 
dence on the record, and the decision of the 
Judge is therefore reversed with costs in the 
Lower Appellate Court and in this appeal, 
an the decision of the first Court dismissing 

the pluintiff’s suit is affirmed. 


Judges. 


Bond—Consideration monoy—Onus 


probandi. 
Case No. 78 of 1868. 


Regular Appeal from a decision passed by 
the Judge of Shahabad, dated the 8th 
February 1868. 


Rughoonath Doss (Plaintiff) Appellant, 
Versus 


Luchmee Narain Singh (Defendant) 
Respondent, 


Mr. G. C. Paul and Baboo Rajendronath 
Bose for Appellant. ° 


No one for Respondent. 


Ina suit ona bond which recites receipt of money 
and which defendant admits having executed, a prima 
facie case arises which defendant must rebut by giving 


evidence that the money is not due, 


Jackson, J.—IT appears to us that the 
judgment originally given by the Judge in 
this case was right, and that his decision 
subsequently come to on review was errone- 
ous. 


The execution of the bond in this case 
was admitted, but the ‘defence set up was 
that, notwithstanding such exetution, iu 
fact no consideration had passed aud that no 
money was due tothe plaintiff, that the recit- 
als in the bond were untrue, and that the 
plaintiffs claim was untenable. Pe 

The Judge in his decision made on re- 
view observes that “thére igno proof what- 
“ ever before the Court that any considera- 
“tion passed between the plaintiff and de- 
“ fendant ;’ and again—'- The defendant 
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have refused to receive it. At all events, 
thereis nothing on the record which has 
been shewn to us to prove that the Judge 
did refuse to receive this evidence. We 
therefore do not think it necessary to remand 
this case for further evidence. 


We now come to the last point taken in 
appeal, namely, the terms of the pottah ; 
whether under the terms of the pottah, the 
lands covered by them are liable to enhance- 
ment or not. It is contended for the special 
appellants that these pottahs are not mokur- 
‘yuree pottahs, and that there is nothing in 
the terms of the pottahs which fixes the rate 
of rent to be paid. On the other hand, it 
has been urged for the defendants, special 
respondents, that although the word mokur- 
ruree does not occur in the pottahs, it was 
not absolutely necessary that any formal 
words should be used in conveying a right 
to hold at a fixed rate, and in support 
of this contention, a decision of this Court 
published in Volume VII Weekly Reporter, 
page 394, dated 15th April 1867, Unnoda 
Pershad Banerjee, plaintiff, versus Chunder 
Sekhur Deb, defendant, decided by Justices 
Seton-Karr and Glover, has been quoted. 
Now it is clear from the terms of these 
pottahs, that they were not ordinary pottahs, 
such as are taken by ryots for cultivating 
purposes ; they were taken for building 
and horticultural purposes, and the landg 
were to be enjoyed by the lessee and his 
sons and their sons’ sons for ever. Under 
these, pottahs, the original lessee and the 
various parties who have derived title from 
him have held for half a century, paying the 
rent stated in the pottahs, They have been 
allowed, on the faith of these pottahs, to 
expend large sums of money in constructing 
buildings and dockyards, and therefore tak- 
ing into consideration the nature of the 
leases, the position of the parties, and the 
circumstances under which the contract was 
originally made, we canuot, sitting in special 
appeal, say that the Judge has placed on 
the pottahs a construction which they can- 
not legally bear. For the above reasons, 
we confirm the decision of. the Judge and 
dismiss these special appeals with costs and 
interest, 


Jackson, J—I quite concur in the orders 
which my learned colleague would pass in 
these appeals, and also in the grounds upon 
which he would pass those orders. . There is 
one point, however, upon which I would go 


somewhat further tlian he does ; that is, 
on the question as to whether the Judge 
decided these points solely as res adjudicata 
or whether he did not also look to the conduct 
of the parties. My impression is that he 
wrongly used the words res adjudicata. 
There can be no doubt that no issue was 
raised as regards these pottahs in former 
litigations and no adjudication was made re- 
garding them, and therefore the question of 
their genuineness was not a res adjudicata. 
The Judge, however, seems to consider them 
res adjudicata because they were put forward 
in suits to which both the representatives of 
the present parties were parties, and becanse 
no objection was then raised by the represent- 
atives of the present plaintiffs, and because 
from that time to this no objection has ever 
been raised by them. This, of course, is not 
res adjudicata, but it is in my opinion final 
and conclusive evidence of the genuineness 
of these pottahs. The plaintiffs’ ancestors 
at that time knew of these pottahs, saw these 
pottahs, and made no objections to these 
pottahs, They had a far better opportunity 
of knowing whether these pottahs were . 
genuine than their descendants a quarter of 
a century afterwards. 


Under these circumstances, I think that 
it was quite right of the Judge to decide 
that these acts, and the silence and acquies- 
cence of the plaintiffs and their representatives 
for half a century in the possession of the 
defendants under these pottahs, was conduct 
of that description which precludes them 
from now making and raising any objections 
to the pottahs. They have stood by and 
have allowed the defendants to purchase the 
grounds and to erect valuable buildings on ' 
these grounds on the faith of the pottahs, 
and it appears to me that it would be allowing 
the plaintiffs to act fraudulently to permit 
them now to come forward and impugn their 
genuineness. 
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ly upon the two decisions of 1842 and 1844, 
taking these decisions as res adjudicata ; and 
as the Judge has, as alleged by the Baboo, 
not taken any evidence as to the bond fides 
of these four pottahs, the pleader has press- 
ed us to remand the case in order that the 
appellant may have an opportunity of ad- 
ducing evidence to show that these pottahs 
are not genuine. 


We are of opinion that the Judge was 
wrong in treating these decisions as res ad- 
judicata. In one case, Modhoo Soodun was 
the plaintiff, and Livingstone, the origin- 
al lessee under the pottahs, was the defend- 
ant. In the other suit, Livingstone was the 
plaintiff and aryot subordinate to him was 
the defendant. 


In the first suit, in which Modhoo Soodun 
was plaintiff, he alleged that he held 8 bee- 
ghas under a pottah from the predecessors 
of the plaintiffs in this case, and that Living- 
stone in collusion with the zemindar had 
dispossessed him, Modhoo Soodun, of 4 bee- 
ghas out of those 8 beegahs. The defence 
of Livingstone was that the lands claimed 
formed part of the land leased to him under 
the four pottahs which are now under con- 
sideration. The predecessors of the present 
plaintiffs supported the claim of Medhoo Soo- 
dun. Livingstone, in support of his defence, 
filed these very four pottahs, and the suit of 
Modhoo Soodun was dismissed on the 
- ground that he had failed to prove that Liv- 
Ingstone had disposeessed him of the 4 bee- 
gahs and that the land formed part of the 
holding of Livingstone. In that case, no issue 
was raised as to the dona fides of the four pot- 
tahs, the subject of the present suit, and there 
was no decision as between Livingstone and 
the present plaintiffs onthe question of the 
the bona fides of these pottahs. 


In the other suit, in which Livingstone 
was plaintiff, the suit was to eject aryot on 
the ground that, on the terms of that ryot’s 
kabooleut, he was liable to ejectment. The 
decision in that suit turned entirely upon the 
question whether, under the terms of the ka- 
booleut, the ryot was liable to ejectment or 
not, In that suit, Mr. Livingstone obtained 
adecree, but no issue was raised nor was 
any decision come to with reference to the 
bona fides of these four pottahs. 


We, therefore, think that the Judge was 
wrong in law in holding that the question 
of the bona fides of these pottahs was finally 
determined by these decisions. 
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We now come to the question whether we 
ought to remand this case to enable the 
appellants to adduce evidence to show that 
these pottahs are not bond fide. On this 
point, after due consideration, we think we 
should be wrong in remanding - this suit, for 
although the two decisions of 1842 and 1844 
are not res adjudicata, we think that the con- 
duct of the predecessors of the plaintiffs in 
those suiis was such as to amount to an ad- 
mission or acquiescence on their part in the 
bona fides of these pottahs. 


One of the plaintiffs in this suit, or the. 
Banerjee plaintiff, was represented in the 
suit of Modhoo Soodun, and the father of 
the present Banerjee plaintiff, or Wooma 
Churn Banerjee, who was then a servant of 
Mr. Livingstone, took back these very 
pottahs from the file of the Civil Court and 
gaveareceipt for the same. This fact is 
clear on the endorsement on the back of the 
pottahs. Further, in the suit of Modhoo 
Soodun, the answer of the Banerjee defend- 
ant was to the effect, not that Mr. Living- 
stone was not holding under these pottahs, 
but, on the admission that though he did 
hold under these pottahs, the lauds claimed 
by Modhoo Soodun did not form a portion 
of the lands covered by the pottahs of Mr. 
Livingstone. Two of these pottahs are 
more than halfa century old, and the re- 
maining two very nearly half a century, and 
in two suits of a quarter of a century ago 
these pottahs were filed and the answer of 
the Banerjee defendant in the suit of Modhoo 
Sooduu was filed subsequent to the’ date 
upon which these pottahs: were filed. It 
cannot, therefore, be said that he had not 
an opportunity of questioning then and 
there the bona fides of these pottahs. These 
pottahs have passed, first from Mr. Bright- 
man to Dinonath Mullick by a formal deed 
of sale drawn up in the English form; 
secondly, from Dinonath Mallick to Living- 
stone and Co.; and lastly, from Livingstone 
and Co. to the present defendants. The 
plaintiffs or their predecessors have stood 
by and allowed valuable buildings and dock- 
yards to be constructed on these dands, and 
now after the lapse of half a century when 
it is impossible to expect that the defendants 
can be able to bring witnesses to attest these 
pottahs, the plaintiffs question the bona 
Jides of these pottahs. ° 


In special appeal it is.nct very distinctly 
stated that the Judge refused to take evi- 
dence, nor do we think that if such evidence 
had been pressed upon the Judge, he would 
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Messrs. Mackenzie and R. T. Allan and 
Baboo' Ashootosh Dhur for Respondents. 


ln a special appeal from the decision of a Zillah 
Judge, confirming the decision of a Deputy Collector, in 
a suit for a kubooleut at an enhanced rate of rent, where- 
in the High Court found that the land was originally 
taken for horticultural cultivation, it refused to open the 
nee of jurisdiction which had not been raised 
elow, 


Where no issue was raised in former suits as regards 


certain pottahs filed in those suits, the bona fides of such 
pottahs cannot be regarded as a res adjudicata, 


Yet where the pottahs (about half a century old) were 
put forward in suits (quarter of a century ago) to which 
the representatives of the present litigants were parties, 
and no objection was raised by the representatives of 
the present plaintiffs then, or has been raised since, their 
conduct was held to amount to an admission of, or 
acquiescence in, the Jona fides of the pottahs. 


Kemp, J.—THEsE two cases were taken 
up together aud were very fully and ably 
argued on both sides. As very important 
points arise in the case, we took time to con- 
sider the judgment which we now proceed to 
deliver. 


` The plaintiffs sue to obtain from the defend- 
ants a kabooleut at an enhanced rate. The 
defendants pleaded that the lands were pro- 
- tected from enhancement by their pottahs. 
Both Courts have dismissed the plaintiffs’ 
suits. The Judge’s decision is entirely 
based upon two decisions passed in the years 
1842 and 1844, which the Judge holds to 
have decided finally that these pottnrhs pro- 
te¢ted the tenure of the defendants from 
further evhancement. The Judge, there- 
fore, treating the question as res adjudicata 
has confirmed the decision of the first Court 
dismissing the plaintiffs’ suit. 


` Mr. Allan for the respondents took up 
a preliminary objection that the present suit 
was not coguizable in a Revenue Court, 
and in support of his argument, he referred 
us to two decisions, one published in Volume 
IX, Weekly Reporter, dated the llth May 
1868, Ranee Shurno Moyee versus the 
Reverend C. Blumhardt, decided by Justices 
Phear aud Hobhouse, and another published 
in Volume VIII Weekly Reporter, Kalee 
Kishen Biswas versus Sreemutty Jankee, 
dated the 24th July 1867, Justices Bayley 
and Phear. ° This plea was not taken below, 
aud as it is one that will lead, if allowed, to 
further litigation between the parties and 
put them to further expense, it behoves the 
Court toeconsider very carefully whether 
the cognizance of the Revenue Courts is 
really barred or net. 


In the ‘case published in Volume IX, the 
land was taken for the specific purpose of 


in Volume VIII the land was taken for the 
specific purpose of constructing a “ basha- 
baree”? or lodging-house. The quantity of 
land granted in the latter case was very 
small, and the Judgesin that case decided 
that the main object of taking the lease was 
to construct a dwelling-house on the land ; 
and that the cultivation of the soil (if any) 
was entirely subordinate to that purpose. 
In the first decision quoted, the Judges 
laid great stress upon the acknowledged 
purpose for which the land was leased, 
| namely, the building of a church and a 
‘school iu the church compound. In the pre- 
sent case, the original purposes for which the 


a a church. In the case published 
| 


lands were taken differ materially from the 
purposes for which the lands were taken in the 
cases just referred to. It appears that these 
lands were originally taken by Mr. Bright- 
man under four pottahs, dated respectively 
the 6th of Srabun 1221, the 22nd of Bhadro 
1222, the 2nd of Pous 1226, and 9th of 
Aghraun 1223. The first potteh was for a 
small piece of land, and was taken for the 
purpose of making a garden. In the next 
year, or in Bhadro, a further piece of land 
was taken for the purpose of building a house 
and for a garden also; and the two latter 
pottahs of 1223 and 1226 were taken we 
infer for tbe same purpose, that is, for a gar- 
den, although the pottahs themselves do not 
specifically state for what purpose the land 
wus taken. We say we infer that these two 
latter pottahs were taken ' for a garden, 
because there is a stipulation in the pot- 
tahs that the lessee, and not the lessor, was to 
pay the Chowkeedar’s wages to watch the 
garden. The total area covered by these 
pottahs is 60 beegahs 15 cottahs. Now, it 
can -hardly be said that this land, which was 
originally taken for horticultural cultivation, 
is entirely subordinate to the house which 
| was erected on it. We therefore think that 
| on the question of jurisdiction, taking into 
consideration that this point was not raised 
below, and that to open it now would be to 
briog upon the parties further litigation and 
expense, and lastly, taking into considera- 
‘tion that the facts disclosed in these decisions 
do not in all respects tally with the facts dis- 
closed in the present case, and that these deci- 
sions have not hitherto been followed by 
other Benches, we over-rule the preliminary 
objection and proceed to try the appeal on 
the other points raised. 


The first point raised by Baboo Hem 
Chunder Banerjee for the appellants was 
that the Judge has based his decision entire- 
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I think that it is quite clear that the 
plaintiffs did fail in giving the required proof 
- of the defendants’ liability, aud I also think 
that, although the statement of the defend- 
ants Jacker Ram and Matadeen may justify 
a certain amount of suspicion, yet that the 
partial failure of their case is not sufficient 
to establish that of the plaintiff. It seems to 
me that the issue of the defendants’ liability 
is one which the plaintiffs were called upon 
to prove affirmatively ; and as to the conten- 
tion that we ought in this stage of the pro- 
ceedings to supplement the plaintiffs’ case 
by examining the parties whom they did 
not think fit to call in the Court below, and 
by calling for the books, that seems to me a 
course we are not called to take, and under 
the circumstance ought not to take. We 
are not dealing with-parties who are likely 
to have been ill advised or who at any rate 
had not access, if they had chosen, to the 
best possible advice. We are dealing with 
persons who are both wealthy and well 
versed in litigation, and I think that we may 
fairly infer thas the parties where they have 
abstained from calling any witness or re- 
quiring the production of any document 
which bad any real bearing on the case, did 
so for excellent reasons, 

The Court which tries the suit is not 
competent to call any witness at its pleasure, 
but it may examine on its own motion the 
parties to the suit, and it may also examine 
persons who are present in the Court. Per- 
haps under the provisions contained in Sec- 
tion 166 of the Code, the Court might have 
called Rampersad who gave a written state- 
ment in this case, and also Pallut Ram who 
was a nominal defendant; but consider- 
ing that these persons were merely for- 
mal parties to the suit, and that at present 
the real question at issue is between the 
plaintiffs and the defendants Jacker Ram 
and Matadeen, we cannot say it would have 
been the exercise of a wise discretion in the 
Court below to call and examine either the 
respondent Rampersad, who, it appears to 
have thought, was in collusion with the 
plaintiff, or Pallut Ram, who appears to have 
given in no written statement. Certainly no 
application of this sort was made by the 
plaintiff, and although the suggestion is now 
made by the learned Counsel who appears 
for the plaintiff appellant, I do not consider 
that the plaintiff cau be allowed to make a 
fresh or a further case in the Appellate 
Court. And my reluctance to allow such 
action in this case is increased by the cir- 
cumstances under which the two respondents 


Jacker Ram and Matadeen came into the 
suit. ‘They were not originally defendants, 
and the plaintiffs appear to have been wholly 
unaware that they were dealing with them, 
and although the circumstance would not 
operate against their liability, if the suit had 
been originally framed against them as de- 
fendants, it does, I think, make considerable 
difference in the course which the Court is 
called upon to take, or to permit to be taken, 
against them, when we find that they were 
brought in as if to relieve the plaintiffs from 
the embarassment in which they found them- 
selves involved as the consequence of at-. 
taching property belonging to persons other 
than the defendants. 

For these reasons we think that we ought 
not to disturb the decision of the Court 
below, but that this appeal should be dis- 
missed with costs. 


The 25th November 1868, 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Jurisdiction — Horticultural cultiva- 
tion—Res Adjudicata—Admission, 


Special Appeals from a decision passed py 
the Judge of Hooghly, dated the 31st De- 
cember 1867, affirming a decision of the 
Deputy Collector of that District, dated 
the 13th June 1867. 


Case No. 789 of 1868 under Act X of 1859. 


Koylash Chunder Roy and others (Plaintiffs) 
Appeliants, 


versus 
Heera Lall Seal and others (Defendants) 
Respondents. 


Baboos Bem Chunder Banerjee aud Umbika 
Churn Bose for Appellants, 


Messrs. Mackenzie and R. T. Allan and 
Baboo Ashootosh Dhur for Respondents. 


Case No. 902 of 1868 under Act X of 1859. 
Fukeer Chand Ghose (Plaintiff) Appellant, 
VETSUS 


Heera Lull Seal and others (Defendants) 
Respondents. 
Baboos Hem Chunder : Benerjee, Umbica 
Churn Bose, and Bhyrub Churn Baner- 
jee for Appellant. 
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Commissioner did an act beyond the scope |hoondees. After the suit had been com- 
of his authority, and which the plaintiff was | menced an attachment was applied for, and 
quite competent to question by a suit in the|on that application certain goods of the 
Civil Court. Itis clear that the plaintiff | defendant, as it was supposed, were attached 
was actually entitled to succeed, and conse-|by order of the Court. Ou the attachment 
quently the suit was properly entertained | being made, two other persons named Jacker 
and correctly decided. Ram and Matadeen came forward and al- 
leged that the property attached belonged 
to them. The ordinary mode of investigat- 
ing such claims is stated in Section 86 of 
f Mitter, J.—I concur. A ghatwallee tenure the Code of Civil Procedure, and the claim 
p Beerbhoom is not resumablo at the mere | in question ought to have been disposed of 
good-will and pleasure of the executive | 4. there directed ; but under circumstances 
Ueno which have not been fully stated to us, the 
plaintiffs, concluding that those claimants 
were partners with the original defendants 
in the suit, and as such were liable to them 
for the money which is the subject of the 
suit, amended the plaint so as to make those 
claimants defendants, and by permission of 
the Court they were made defendants and 
put in a written statement. 





The special appeal, therefore, I think must 
be dismissed with costs. 


a 


The 24th November 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Evidence—Supplementing a case in 
: appeal. 


Case No. 85 of 1868. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Paina, 
dated the 11th February 1868. 


Velaet Ali Khan and others (Plaintiffs) 
Appellants, 


At the trial, the right of the plaintiff to 
recover the money in suit was clearly made 
out, and the question most contested was to 
determine whether or not the parties thus 
made defendants were liable or vo, The 
Principal Sudder Ameen held them not to 
be liable, the proof of their partnership on 
the plaingiffs’ part failing, and the question 
now raised in appeal before us relates to the 


VETSUS liability of those same parties. 


Mr. Paul who appears for the appellant 
has urged in the first place, that the Princi- 
pal Sudder Ameen should have given judg- 
ment against those parties on the record as 
it stands, because he says that although the 
plaintiffs may not have given the strongest 
proof of their allegation as to the defeud- 
ants’ partnership, yet in the nature of things 
it was hardly possible that it could be other- 
wise; and, further, the defendants’ allegations, 
and the evidence which they offered in sup- 


Matadeen and others (Defendants) 
Respondents. 


Messrs G. C. Paul and R. E. Twidale 
and Moonshee Mahomed Yusuf for Ap- 
pellants. - 


- Mr. C. Gregory and Baboos Unnoda Per- 
shad Banerjee and Onookool Chunder 
Mookerjee for Respondents. 


A suit to recover money having been commenced 


against P and others, an attachment was applied : 
for and certain goods, supposed be to the defendant's, at- , Port of those allegations, ought to have been 
tached by order of the Court. Two other persons coming | taken into consideration, and the clear failure 


forward and claiming the attached goods as their property, _ of the defendants to prove what they alleced 
n 
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plaintiffs concluded them to be patuers with the origi- í . . 
nal defendants and made them also defendants. The! Ought to have been received as supporting 
Lower Court at the trial held that the proof of their | the case of the plaintiff. Mr. Paul’s further 


partnership ®n the part of the plaintiffs failed. l ; . ; 
HELD in appeal that the plaintiffs’ case could not at | contention was that if the Court was not 


this stage be supplemented by examining parties whom | with him in respect of the view which ought 
the plaintiffs did not think fit to call, or by books which | to have been taken of the evidence as it 


ie Ai a cea stands, yet that materials for coming to a 

Jackson, J.—We do not in this case pro- | right decision existed, of which in the in- 
pose to call upon the Counsel for the respond- | terests of justice further use ought to have 
ents. The cifcumstances of the case are/| been made, namely, that the parties ought to 
somewhat peculiar. The suit was commenced | have been called by order of the Court 
by the plaintiffs against Pallat Ram and|and the khata books brought into Court and 
others, to recover Rs. 1,538,000 due on eertain | examined. 
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io pay. Ithink, therefore, that the payment | 


was in every sense voluntary, and that the 
plaintif is not entitled to recover. 


This case does not atall resemble the case of 
Fatima Khattoon and another against Maho- 
med Jhan Chowdhry and another, decided by 
the Judicial Committee of the Privy Council 
in June last.* In that case, the plaintiff sued, 
and was held to be entitled to recover from 
certain decree-holders, who had improperly 
attached on account of the liability of a 
third party an estate to which the plaintiff 
was entitled, and under that pressure, had 
obliged her to pay a large sum of money, 


The appeal is dismissed with costs. 


Mitter, J—I concur. It is perfectly clear 
that the plaintiff has no right of action 
aguinst the defendants in this suit. It is 
also perfectly clear that the plaintiff was not 
liable under the decree obtained against the 
defendant Dabee Pershad Singh ; and it was 
for the plaintiff to show, if he wanted to 
make the defendants liable, that there was 
some legal obligation on his part to pay the | 
money which he seeks to recover. Whether 
the plaintiffcould have recovered against the 
decree-holder, is a question upon which it is 
not necessary to pass any opinion. The 
action as framed must fail, 


eea 


The 24th November 1868. 
i: Present: 
The Hon’bleL. S. Jackson and Dwarkanath 
Mitter, Judges. 


Ghatwallee tenures—Commissioner’s 
power, 


Case No. 1228 of 1868. 

Special Appeal froma dicision passed by 
the Principal Sudder Ameen of Patna 
dated the 11th February 1868, reversing 
a decision of the Moonsiff of that District, 
dated the 27th May 1867. l 


Lall Dharee Roy (Defendant) Appellant, 
verus 


Brojo Lall Singh and others . (Plaintiffs) 
Respondents. 


Baboo Onocool Chunder Mookerjee for Ap- 
pellant. 


Baboo Unnoda Pershad Banerjea for Re- 
spondents. 


A Commissioner of Revenue is not warranted by law’ 
on the demise of a ghatwal, to consider the eligibility 
of rival claimants to the tenure (a perpetual and descend- 


* Sec infra, Privy Council, page 29, 
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ible one) and to reject the claims of the natural heir 
on considerations purely moral, e. g., having evinced a 
want of filial respect and dutiful feeling to his father. 

Jackson, J.—ArTtER hearing the argu- 
ments of the special appellant in this case, 
we took time to consider our judgment. 


It appears to me that the decision of the 


| Lower Appellate Court was perfectly correct 


and that the ground taken in special ap- 
peal is wholly untenable. 


The 2nd Section of Regulation XXIX of 
1814 declares that the ‘‘ghatwals and their 
‘‘descendants in perpetuity shall be main- 
‘tained in possession of the lands so long as 
“they respectively pay the revenue at present 
‘assessed upon them, and they shall 
“not be liable to any enhancement of rent, 
‘so long as they shall punctually discharge 
“the same and fulfil the other obligations 
“oftheir tenure.’ By this enactment a 
hereditary tenure was secured to the ghat- 
wals and their descendants, subject only to 
the condition of punctual payment of the rent 
assessed upon them and fulfilment of their 
other obligations, 


It has been doubtless the practice for the 
Commissioner or other authority acting on 
the part of Government, to enquire into 
cases of alleged failure to perform the duty 
of ghatwal or of incapacity to perform such 
duty, aud although I do not wish to express 
any decided opinion on the question, it is 
conceivable that a persor who has held the 
office of ghatwal might be removed for good 
cause, and that on removal from office he 
would be incapable of holding the land. But 
in the case before us the Commissioner ap- 
pears to have exercised a power far beyond 
what [have just suggested, and for which 
I find no warrant of law whatever, that is to 
say, on the demise of the ghatwal the Com- 
missioner has thought himself at liberty to 
consider the eligibility of rival claimants, 
and to dispose at his pleasure of a perpetual 
and descendible tenure, and to have actually 
rejected the claims of the natural heir upon 
consideration, not of his physical incapacity 
to perform the duty of ghatwal, but on 
purely moral considerations, tht ground 
alleged being that the heir had on a former 
occasion evinced such a want of filial re- 
spect aud dutiful feeling towards his father, 
that the Commissioner could have ‘wo con- 
fidence in his performing the duty of his 
station. ‘ oe 


I think. that in coming to this decision, 
aud so withholding from the plaintiff the 
inheritance to which he was entitled, the 


400 . Civil 


THE WEEKLY REPORTER. 


s 
Rulings. [Vol. X. 





send the matter back to the arbitrators for | Baboos Unnoda Pershad Banerjee, lomesh 


their decision. The result of this will pro- 
bably be that the arbitrators will under the 
fresh order of reference make a new award 
in the same terms as the first, and it is very 
probable that in their discretion, they will 
throw the whole costs of that which is only 
done to meet a formal objection, upon the 
party who has made it. 


The course taken by both the Lower 
Courts appears to me to be wholly illegal. 
When once a matter is referred to arbitra- 
. tion, it can never again be dealt with by the 
Court until it has become apparent that the 
reference must be fruitless and no award can 
be made, in which case only the suit may be 
brought back on the file of the Court and 
will then be treated as anew suit without 
any reference to the proceedings of arbitra- 
tion. 


The Lower Court in this case, without 
putting an end to the arbitration, and without 
any independent inquiry or evidence, consti- 
tuted itself a Court of appeal upon the merits 
from the decision of the arbitrators, but the 
provisions of the Act clearly show that such 
power was never intended to be given to the 
Court. It seems to me also that. the reason- 
ing by which the Lower Appellate Court has 
sought to establish that it had jurisdiction 
tp go into the merits of this case is equally 
fallacious. I entirely agree with Mr. Justice 
Bayley that what the first Court did was not 
to confirm the award bnt to hear the case on 
the merits, but the illegal proceeding on the 
part of the first Court can have no effect 
whatever in authorizing the Court of appeal 
to make a similar illegality. 


The 24th November 1868. 
Present: 
L. S. Jackson.and Dwarkanath 
Mitter, Judges. 


Attachment —Executiorn— Sale — Vo- 
_iluntary payment to prevent sale. 


Case No. 120 of 1868. 


Regular Appeal from a decision passed by 
the Judge of Shahabad, dated the 26th 
March 1868. l 


The Collector of Shahabad (Plaintiff) 


The Hon’ble 


„o | Appellant, 

l f "persus 

'Ram Buddun Singh and others (Defendants) 
Respondents. , i 


Baboo Kishen Kishore Ghose for Appellant. 








Chunder Mitter, Poornoo Chunder Shome, 
and Mohesh Chunder Chowdhry for Re- 
-spondents. 


Plaintiff's ancestor had purchased ia execution the 
right, title, and interest of X, one of the defendants, An- 
tecedently to that sale the right, title. and interest of & 
and those of two others had been attached in execution 
of a decree against D {the uncle of R and father of the 
two other-) and a sale having been ordered after purchase 


by plaintiff's ancestor, the latter, whose objections did not 


avail, finally prevented the sale by paying iu the amount 
due. 

Hep that as R was not legally bound to pay the 
ainonnt due under the decree against D, and the pay- 
ment was in every sense voluntary, plaintiff could not 
recover from R and the sons of D. 

Jackson, J.— Wr think that the decision 


of the Court below is correct. 


It appears that the father of the minor 
plaintiff had purchased in December 1864 
the right, title, and interest of Ram Buddun 
Singh, one of the defendants, in execution of a 
decree agninst that defendant. It also appear- 
ed that antecedently to that sale, in execution 
of decree obtained against one Dabee Pershad 
Singh, the uncle of Ram Buddun, the Court 
had attached the right, title, and interest of 
Ram Buddun, and of two persons who are de- 
fendants in this suit, who are Dabee Pershad 
Singh’s sons. In pursuance of that attach- 
ment, asale of the interests of these parties 
was ordered in February 1865, and the plaint- 
iff's father, having in vain objected to these 
proceedings and sale, finally prevented it by 
paying in the amount due and thus satisfy- 
ing the decree. He now sues Ram Buddun 
Singh and also thetwo sons of Dabee Per- 
shad, and another party implicated, to recover 
the money so paid. 


Plaintiffs ancestor having acquired the 
right, title, and interest of Ram Buddun, 
might, if he had shown that Ram Badduao 
was liable to pay the amount due under 
the decree against Dabee Pershad, have 
been entitled to recover the money due 
from him, on tbe ground that in order 
to protect his own interest he had been . 
compelled to pay a sum of money which 
Ram Buddun was legally bound to pay ; 
but the plaintiff had shown nothing of the 
sort. Dabee Pershad left two sons who must 
have been his representatives, aud there is 
nothing to show why Ram Buddun should 
have been in any way liable to satisfy his 
uncle’s debts. As to the other defendants, 
the suit against them is even weaker, for 
the plaintiff had not purchased their rights, 
was a stranger-to them, and was in no way 
connected with the payment of any 
sum which they might have been compelled 


\ 
1868.] Civil 





The Court which refers a matter to arbitration cannot 
sit in appeal from the decision of the arbitrators; nor 
has a Lower Appellate Court jurisdiction to go into 


the merits of the case, 


Bayley, J—I am of opinion that this 
case ought to be remitted to the first Court, 
in order that the provisions of Section 316 
Act VIII of 1859 may be duly carried 


out. 


This was a suit for an account. 
referred by the first Court to the arbitration 
of three arbitrators. 
instauce a unanimous award. ‘That award, 
however, did not carry the account up to 
the latest date, the 23rd Bhadur 12738, but 
stopped with the year 1269. On the arbitra- 
tors being directed to complete their award 
by carrying on the adjustment to the later 
date, two out of the three arbitrators agreed 
in their award and signed and submitted it 
to the Court. The third dissented and did 
not sign the award of the majority, but sub- 
mitted a separate memorandum signed by 
himself for a smaller amount. This was on 
the 13th March 1867. On the 26th March 
1867, a paper of objection was filed by the 
special respondent, urging that there had 
been only an award of a majority of two, and 
that in the formin which the award was 
submitted it was illegal. 


The first Court, taking the same issues on 
which the order of reference was made to 
the arbitrators, went fully into the case and 
gave independent reasons for coming to the 
same conclusion as the arbitrators on the 
very evidence upon which they had already 
proceeded. The first Court, so adjudicating 
the case, decreed against the special re- 
_ Spondent. 


On this, the defendant appealed to the 
Judge, urging amongst other pleas that the 
order of reference did not, ns it ought to 
have done, contain any allusion to the course 
specified in Section 316 of Act VIII of 
1859, as necessary to be followed in case of 
there being u difference of opinion among 
_ the arbitrators. 


The Judge held that an appeal would lie, 
Inasmuch as the first Court had given its 
“own. reasons for its judgment, and be- 
cause such a judgment was in ordinary 
course open to appeal to him. The Judge 
on the merits decided in favor of the defend- 
ant appellant. 


The plaintiff now appeals specially and 
urges that the award of arbitration was in 
fact adopted by the first Court according to 
the substantial meaning of the law, and 
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It was 


They made in the first 
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that being so the Lower Appellate Court 
had no jurisdiction to interfere and alter 
that. award; and that although the first 
Court gave separate reasons in its judgment 
for the conclusion it came to, it adopted 
in fact the award of the majority as a con- 
clusive award, 


I am of opinion that the first Court did 
not, in the sense that the law requires, adopt 
the award of the majority as an arbitration 
award, It gave its own independent reasons 
for coming to its own judgment. Had, how- 
ever, the award been rendered legally com- . 
plete, as it ought to have been, by an amend- 
ment of the order of reference, the illegality 
existing in the proceedings of the first Court 
would not have occurred. The Lower 
Appellate Court, too, would not have erred 
as it has now done, in taking up the case ag 
an ordinary appeal from tbe judgment of the 
first Court. 


The first Court, on the 27th March 1867, 
should have ordered that the arbitrators in 
case of any difference of opinion among them- 
selves should have the power to appoint an 
umpire, or the first Court should have 
declared that the decision should be with 
the majority, or appointed an umpire or 
made such other arrangement as might have 
been agreed upon by the parties, or, if they 
could not agree, such as the Court might 
think proper. 

I therefore am of opinion that our order 
should be that the record should be remitted 
through the Lower Appellate Court to the 


‘first Court, and the case again submitted by 


it to the arbitrators for decision by them 
with distinct orders in the terms of Section 
816 Act VIII of 1859. In this case, the 
course that this Court desires to be adopted 
with reference tothe provisions of Section 
816 Act VITI of 1859, is that the decision 
shall be with the majority of arbitrators. 
The costs of this appeal will be on the 
special respondents, 


Markby, J.—I am of the same opinion. 
The course taken by both ‘the Lower Court 
in this case appears to me to be eerroneous 
and a complete departure from the procedure 
laid down by the Code. It is not easy for 
this Court now to rectify the error and put 
the matter again in its proper trains The 
only way, as it appears to me, that this can 
be done is in the manner pointed out by Mr. 
Justice Bayley in his judgment, viz., by 
directing the first Court to do that now which 
it ought to have done in the first instance, that 
is to say, to amend the order of reference and 
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Two objections are now taken in appeal :— 
First.—That the plaintiff cannot maintain 
this action in its present shape ; and 


Second.—That in any case, she is only en- 
titled to a share of the decretal-money ac- 
tually recovered, and that only in proportion 
to her own and her minor sons’ shares. 


The first objection appears to us unten- 
able. Itis clear from the record that the 
plaintiff did endeavour to be made a party to 
the original suit agnins¢ Korban Ali under 


i Seeon. 73 of Act VILI of 1859, and failing 


P 


in that, her only course was to do as she now 


has done, and to sue for her share of the 


money received under the decree. She 
might, no doubt, as insisted upon by the ap- 
pellant, have brought the suit to have her- 
self declared a sharer in the decree, but as 
the principal of the debt under the decree has 
been realized by the sale of the debtor’s pro- 
perty, her present form of action raises all 
the necessary issues between the parties, 
and gives the defendants every opportunity 
of refuting her claim to partnership, and we 
think the objection raised to the form of ac- 
tion is merely technical. As to the cause of 
action not having accrued because the decre- 
tal-emoney had not been all paid, it appears 
that the entire sum due on Kerban Ali’s 
bond, together with the penal interest of 
rupees 24 per cent. per mensem up to date 
ofedecree, has been recovered, and that the 
only balance is for interest subsequent to de- 
cree and costs, so that the plaintiff’s cause 
of action guoad the bond had fully and com- 
pletely accrued ; but even were it otherwise, 
we think that under the circumstances of the 
case, the plaintiff would be entitled to main- 
tain an action for a share of such sums as 
had been recovered under the decree, inas- 
much as she had been prevented by the de- 
fendants from being Included amongst the 
original parties to the suit. 


With regard to the second objection, 
we think that the plaintiff can only re- 
cover her share of the monies actually re- 
covered, and cannot insist on the defendants 
paying her what they never got from the 
judgment-debtor’s estate. Should any thing 
be hereafter realized in the shape of costs, 
the plaintiff will be entitled to share therein, 
but not until then. 


We haye, moreover, no doubt that in this 
case she can only recpver to the extent she 
has declared herself interested, and that the 
share of her two daughters who have not 
been made parties to the suit cannot be add- 
ed to her own aud that of the two sons who 


have been made parties. ‘The plaintiff, we 
ohserve, had every oppurtunity given her 
of making her daughters co-plaintiffs, but 
deliberately refused to do so on account of 
a possibility of having to pay their costs, 
and she must take the consequences of her 
own laches. Moreover, the Court has no 
knowledge as to the status of these ladies, 
Whether or no they are minors, married, or 
unmarried. 

The Subordinate Judge’s decree will, 
therefore, be amended. The plaintiff will 
recover a third share of the amount collect- 
ed under ` Ala Buksh’s decree minus the 
share of her two danghters, which amount 
will be ascertained und determined in exe- 
cution of this decree. The amount so re- 
covered from the plaintiff will be returned 
to the Collector and added to the sum al- 
ready in deposit on account of Ala Buksh’s 
decree. The costs of this appeal will be as- 
sessed proportionately. 


The 23rd Novem ber 1868. 
Present : 


The Hon’ble H. V. Bayley and W. Markby, - 
Judges. 


Arbitration— Order of reference—Sec- 
tion 316, Act VIII. 1859—Jurisdic- 
tion. 


Case No. 116 of 1868. 


Special Appeal from a decision passed by 
the Judge of aajshahye, dated the llth 
November 1867, reversing a decision of 
the Principal Sudder Ameen of Pubna, 
dated the 27th March 1867. 


Haradhun Dutt (Plaintiff) Appellant, 
versus 


Radhanath Shaha and others (some of the 
Defendants) Respondents. 


Babao Sreenath Doss for Appellant. 


Bahoo Issur Chunder Chuckerbutty for 
Respondents. 


When a suit is referred to arbitration, the order of 
reference should provide for the appointment of an 
umpire ia case of any difference of opinion among the 
arbitrators, and should declare that the decision shall be 
with the majority. 

When once a matter is referred toarbitration it can 
never again be dealt with by the Court unless the re- 
ference be fruitless, in which case the suit may be 
brought back on the file of the Court without any re- 
ference to the arbitration proceedings. 
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in question against the present defendants 
and others. The present suit is preferred 
for the purpose of recovering possession from 
the defendants of the same lands, and the 
Lower Appellate Court has given a decree 
in favor of tbe plaintiff. Itis now object- 
ed before us that no cause of action different 
from the cause of action which was heard 
and determined in tbe first suit has been 
shown by the plaintiff to exist in the present 
suit, aud that therefore he is barred by the 
previous decree from instituting this suit. 


We think that this objection must prevail. 
The plaintiffis unable to show us that any 
cause of suit such as he now sets out against 
the defendants has accrued tohim since the 
first decree was given in his favor. In 
truth the matter of his complaint in this 
suit is that he has not been able hitherto 
to obtain execution of his first decree as 
against these defendants. It is possible 
under the circumstances of the case that he 
has caused the Court to take a wrong course 
for the purpose of executiog that decree. 
He has asked for delivery of possession ac- 
cording to the provisions of Section 224, 
whereas it would appear that if the facts 
upon which he relies in the present suit are 
well established, his proper mode of obtain- 
ing possession would have been by putting 
in force the provisions of Sectio 223. In 
other words, it seems that the defendaut, 
instead of being a person entitled by right 
to occupy the land under him, the plaintiff, 
as proprietor, is altogether a wrong doer ei- 
ther of his own accord, or as claiming under 
other defendants in the first suit. It is not 
for us now to decide whether these alleged 
facts are really well founded or not. We 
only say that it appears to us the objection 
made in special appeal by the present 
defendants must prevail, because the plaintiff 
is unable to show any other cause of action 
to justify his proceeding in this suit than 
the cause of action upon which he sued and 
obtained a decree against the same defend- 
ants before. We therefore decree the ap- 
peal. 
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We reverse the decision of both the Lower 
Courts, but we think that the appellant 
ought not to have his costs in the Lower 
Courts inasmuch as he never set up this 
ground ‘of objection until he came to this 
Court.’ As he has succeeded here upon this 
ground, we think he must have the costs of 
this Court. 
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The 28rd November 1868. 
Present : 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Representatives of ajudgment-credi- 
tor—Right of suit—Cause of action 
—FParties to a suit. 

Case No. 142 of 1868. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Pur- 
neah, dated the 138th May 1868. 


Mussamut Buzmoonissa (one of the Defend- 
ants) Appellant, 


VETSUS 


Bibee Rowshun Jahan (Plaintiff) 
Respondent. 


Mr. C. Gregory for Appellant. 


Mr. R. T. Allan und Moonshee Mahomed 
Yusooff for Respondent. 

In a suit by the widow of one of three Judgment-cre- 

ditors to recover the vhird part of a Lond debt which bad 


been decreed in their favor and of which execution had 
been taken out: 


He xp, thatas plaintiff had failed in her endeavour 
to be made a party to the original suit under Section 73 
Act VIII, 1859, her only course was to sue for her share 
of the money received under the decree. Though she 
might have sued to have herself declared a sharer in the 
decree, her not adopting that form ot action was held 
not to bar her suit. 

HELD, that asthe entire sum due ov the bond with 
penal interest to date of decree had been recovered, 
plaintiffs éause of action had fully accrued, though a 
balance of interest was still due. 

HELD, that as she refused to make her daughters co- 
plaintiffs she could not recover their share. 

Glover, J.—THIS was a suit to recover 
rupees 6,927-18-7, the third part ofa bond 
debt alleged to be due by one Korban Ali to 
three uterine brothers, Ala Buksh, Kadir, 
und Elahee, aud on which a decree bad been 
obtained and execution afterwards tuken out 
by Ala Buksh as the managing member of 


the family. 


The plaintiff is the widow of the second 
brother Kadir, and she, on her own behalf, 
and on behalf of two minor sons of Kadir, 
sues for the share of the decretal monies 
which belonged to her husband’s estate. 


The sum decreed to Ala Buksh and ob- 
tained by him in execution ‘Was rupees 
12,919. This was exclusive of costs, the 
amount of which does not appear to have 
been realized from the estate of the judg- 
ment-debtor. e 

There was practically no defence on the 
merits in ihe Court below, and the Principal 
Sudder Ameen gave the plaintiff a decree for 
the whole amount claimed. 
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which he put forward on a previous occasion 
before the Commissioner, also that the tem- 
porary tenure, having been created during 
the minority of the plaintiff, could therefore 
be validly sold during his minority ; that 
the sale was in fact perfectly valid, and 
plaintiff not entitled to impeach it : also that 
as the tenure was sold for Government 
revenue, the former proprietor had lost his 
- rights which have devolved on the purchasers, 
the defendants, and they are consequently 
entitled to the settlement which they have 
obtained. Finally, the defendants say that 
_ they are the putneedars of the whole lands 
of the zemindary, and as such entitled to 
the settlement. 

From this abstract of the plaint and 
the written statement of the defendant, 
itis apparent that all the material facts 
of the plaint are admitted. They are no 
` where traversed or put in issue. Both the 
Lower Courts have determined the case upon 
the issue raised no doubt by the plaintiff 
and by the defendants, namely, the issue 
whether or not the sale of the temporary 
tenure was a valid sale. It seems to us that 
that issue really had no bearing upou the 
question whether or not the plaintiff was en- 
titled to the permanent settlement. Nothing 
ean, we think, be clearer than that on the ex- 
piration of a temporary settlement, whether 
the holder of that temporary settlement had 
beeu the proprietor of the land within the 
meaning of the words ofthe old Regulations, 
or a stranger, the proprietor is entitled’ to 
come forward and to claim as of right from 
the Government a permanent settlement of 
the land, unless he has by his own conduct in 
some way or other forfeited that right. The 
permanent settlement which the defendants 
have obtained was effected on the expiration 
of the temporary tenure, and the simple ques- 
tion in this cuse seems to be whether or not 
the plaintiff at that time had such a proprie- 
tory right within the meaning of the Regula- 
tions as entitled him to claim the settlement 
in preference to the defendants. Now, in 
truth, that question never has been tried in 
either of the Courts below. We think that, 
inasmuch as the statements, of the plaint 
are uot put in issue by the defendants, 
the proper issues upon which this case should 
be tried are two: first, is the title which 
the plaintiff sets ap in the plaint sufficient 
to confer upon him a right to claim a 
'` permanent settlement ` of the land from 
Government ; and, secondly, had he in 1862 
by his conduct in any way forfeited that 
right ? . 


The decree of the Lower Appellate Court 
must be reversed, and the case remanded 
for re-trial upon the issues which we 
have laid down. In the trial of the first 
issue, the Lower Appellate Court will not 
forget that if may be a material point 
to enquire whether the defendants, as put- 
needars, are entitled to claim a perma- 
nent settlement in preference to their zemin- 
dar. We will also add that we think the 
Collector ought to be made a party in this 
suit, though wedonot say that the suit 
ought to nbate in consequence of his not 
being a party. Costs will abide the event. 





The 23rd November 1868. 
Present: 


The Hon’ble J. B. Phear and C Hobhouse, 
Judges. 


Possessory suit— Res adjudicata— 
Sections 223 and 224 Act VIII. 
1859. 


Case No. 1717 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 28th March 1868, affirming the 
decision of the Moonsiff of that District, 
dated the 26th of March 1867. 


Ramsurn Muhton and others (Defendants) 
Appellants, 


VETSUS 


Jinonauth Bhuggut and others (Plaintiffs) 
Respondents. 


Baboo Romesh Chiddes Mitter for 
Appellants. 


Baboo Debendur Narain Bose for 
Respondents. 


Where a suit was preferred for the purpose of recover- 
ing possession from defendants of lands for possession 
of which plaintiff had already obtained a decree against 
the same defendants and others, the suit was held to be 
barred as the cause of action was not different from that 
which had been previously determined. Instead of 
asking for delivery of possession under Section 224, 
plaintiff's proper «ourse would have been a resort to the 
provisions of Section 225 of the Procedure Code. 


Phear, J—It appears that before institut- 
ing the present suit the plaintiff had already 
obtained a decree for possessiou of the land 
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The 23rd November 1868. 
Present: 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
Enhancement of rent—Inundation. | 
Case No. 1979 of 1868 under Act X of 1859. 
Special Appeal from a decision passed by 
‘the Judge of the 24 Pergunnahs, dated the 
24th April 1868, reversing a decision 


of the Deputy ‘'olleetor of Baripore, 
dated the 30th September 1867. 


Bamasoonduree Dossee (Plaintiff) Appellant, : 


Versus 
Kaloo Peadah (Defendant) Respondent. 
Baboo Rash Beharee Ghose for Appellant. 


Baboo Tara Prosunno Mookerjee for Re- 
spondent. 


The occurrence of a vatastrophe, such as an inunda- 
tion, during the vear succeeding: a notice of enhance- 
ment was held to be sufficient to render the demand of 
a higher rent unfair and inequitable. 


Phear, J.Wer sre of opinion that we 
ought not to interfere with the judgment of 
the Court below. The plaintiff sued for 
enhanced rent in respect of the year 1272, 
on the basis of a notice which he had served 
upon the tenant iù 1271. The effect of 
such notice we understand to be that the 
landlord intimates to the tenant that if he 
coutinues during the ensuing year to hold 
the lands which are thé subject of the notice, 
he must pay the enhanced rates of rent, 
mentioned in the notice. But by the ex- | 
press provisions of Act X of 1859, it is 
competent for the tenant at the expiration | 
of the year to dispute the fairness and equity 
of the rates of rent mentioned in the notice ; 
and if the landlord then sues him for arrears | 
of rent, the Court which tries the case must 
decree such amonnt of rent in respect of | 
the year which he sued for, as on all the 
the facts of the case is fair and equitable. 
The Lower Appellate Court has in this case 
held that although one or more of the alter- 
natives of Section 17 has been made out, yet 
there has during the year occurred such a 
catastrophe in the shape of an inundation 
as rendered it unfair and inequitable that a 
higher amount of rent should be paid by the 
tenant than he had paid ia the previous year. 
Wecannot say from any thing which has 
been put before us, or which we understand 
to be upon the record, that the learned Judge 
bas in any way erred in coming to this con- 
elusion. We, therefore, dismiss this appeal 
with costs. i 
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The 23rd November 1868. 
l Present : 
The Hon’ble J. B: Phear and C. Hobhouse, 
Judges. 


Settlements (temporary and perma- 
nent)— Rights of proprietor. 


Case No. 2332 of 1867. 


Special Appeal from a decision passed by 
the Judge of Nuddea, dated the \2th June 
1867, affirming a decision of the Prin- 
cipal Sudder Ameen of that District, dated 
the 20th January 1866. 


Messrs. Watson and Co, (Defendants) 
Appellants, 


VErsius 


Brojo Soonduree Dabee (Plaintiff) 
Respondent, 


Messrs. R. T. Allan and J. S. Rochfort . 
for Appellants. 


Baboos Unnoda Pershad Banerjee and 
Mohinee Mohun Roy for Respondent. 


When a temporary settlement expires, whether the 
holder thereof had been the proprietor of the land within 
the meaning of the old Regulations. or a stranger, the 
proprietor is entitled to come forward and to claim as 
of right from the Government a permanent settlement 
of the land,)unless he has by his own conduct forfeited 
that right. 


Phear, J.—We think that this case has 
been decided upon an issue which is not 
strictly relevant to the merits. Upon refer- 
ence to the plaint, we find that the platotiff 
says that the land in suit is an accretion to 
the zemindary of his ancestral deity Muddun 
Mohun Thakoor; that he, the plaintiff, is 
the sebait; that while he was a minor in 
1849, the land in question was settled for 
ten years with his grand-mother who was 
his guardian ; that this lady defaulted in the 
payment of revenue, and the tenure was 
consequently sold in 1850 to the defendants ; 
that after the expiration of the tenure’s term, 
it was permanently settled with the defend- 
ants in 1862; and that he did not become 
a major till 1864. He urges that by reason 
of his minority, and on other grounds, the 
sale of the tenure in 1850 was illegal and 
inoperative as against him. He therefore 
claims that it may be set aside, and: prays 
that he may be declared entitled to the per- 
manent settlement of the land in suit. 


The defendants in their written qtatement 
say that it is now too late to set aside the 
sale of 1850 ; that the ‘plaintiff's suit for this © 
purpose is barred by lapse of time. They 
say further that his present reasons for set- 
ting aside the sule are opposed to those 
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which plaintiff bas to discharge, I think the 
judgment of the Lower Appellate Court is 
defective in law on both the above points. 


Moreover, I think the objection which is 
taken in regard to the petition of Shib 
Chunder, dated the 22nd August 1816 is a 
good objection. (I may here remark that 
there is also a similar petition by Ram Doss). 
Both state that the share of each of 
the four brothers in the six annas was one 
anna and a half. The Judge observes on this 
point—‘' Although it cannot be reconciled 
“with the plaintiff’s present claim, I think 
“it does not obviate the necessity of the 
“ defendant, who claims as a stranger, from 
“ proving the title of the person from whom 
“ he professes to have acquired possession.” 
In my opinion, the petition itself furnishes 
the primd facie proof which the Judge 
thinks it would be for the defendants to 
adduce, for it is actuslly the plaintiff’s own 


so that with reference to the burden of proof 
the = 


evidence so far proving 


the plaintiff that in fact the Lower Appellate 
Court has found the plaintiff's case proved, 
especially from the following passage—“‘There 
“ is no denying that Ram Doss wns the sen 
“ of Kristo Pran, and the record of his name 
‘in the Collector’ s book, if he was not the 
a original purchaser but only the inheritor 
t of a share from his grand-father Dyaram, 
‘Cig very inexplicable.” Now, in the first 
place, it is urged in special appeal that as 
a fact the name of Ram Doss was not re- 
corded with Kishennath, but those of Huree 
Doss and Kishennath. There is also the} ‘ 
finding of the first Court supporting this 
plea of the special appellant. That the first 
Court and the special appellant are not right 
is not shewn to us in any way. But be that 
as it may, it has been repeatedly ruled by 
this Court and the late Sudder Court that 
registration in the Collector’s books may be 
evidence, if unopposed, of possession at the 
time of issue of notice for the purpose of 
the registration law. And where revenue 
payments mre made according to the regis- 
tration without any opposition, the fact of 
such payment may be so shewn. But it has 
been always held that registration by itself 
is not a-proof of title. “Here the Judge 
speaks of no other proof, but on this alone 
reqnires the defendant to prove Ais case. 
I think when registration in the Collector’s 
book is the main evidence upon which the 
Lower Appellate Court relies as proving 


case. 
It is pressed upon us by the pleader for 


the plaintiff’s allegation, he has for the rea- 
sons given erred in Jaw, and until the plaint- 
iff does prove the allegation of self-acquisi- 
tion in a legal way, he is not entitled to any 
decree, and that these cases ought to be 
remanded to be re-tried with reference to the 
above remarks. 


I may add that itis very much pressed 
upon us by the appellant’s pleader, that 
as there is an utter failure on the part of 
the plaintiff to prove his case, and the Judge 
also speaks of its being impossible for the 
plaintiff, considering the length of time that 
has elapsed, to ndduce more satisfactory evi- 
dence, it would be idle to expect any more 
evidence on remand. In my opinion, itis 
not right for this Curot to pre-judge what 
may be the result of further investigation 
and adjudication, I still, therefore, am of 
opinion that these cases ought to be remand- 
ed to he tried upon the evidence on the record 
and with reference to the above remarks. 

Markby, J.—I also am of opinion that 
these cases ought to be remanded. There 
is a good deal in the judgment of the Lower 
Court which I am not able fully to under- 
stand. Jt seems to me, however, quite clear, 
on the Judges own statement, that there 
was some evidence both in support of the 
case of the plaintiff and of the defendant, 
Now, theonly interpretation I ean put on 
the Judge’s words is that having some 
doubt as to which of these cases set up by 
the parties was the trne one, he gives his 
ultitnate decision in favor of the plaintiff, 
because, ashe says “it is incumbent on a 
i “ stranger, who comes forward to claim 

* ancestral property, to prove in the clearest 

‘manner the title of the person from whom 

“ he professes to derive his own.” This 
seems to me to be contrary to all principles 
of law. The person here called a “ stranger” 
is the defendant in possession, who purchased 
from a person having a prima facie title at 
least as good if not better than that of the 
plaintiff who now seeks to turn him out. 
The plaintiff is, therefore, bound to prove 
his title, and with whatever nicety the evi- 
dence is balanced, the Judge must decide 
which way the balance turns. If he is 
compelled to resort to any presumption at 
all, it must be in favor of the defendant in 
possession, and not of the plaintiff who seeks 
to eject him. 
I also think that the judgment of the 
Lower Appellate Court is defective in not 
coming to a finding on the points referred 
to by “Mr. Justice “Bayley, and I therefore 
agree in the order of remand proposed, 
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The 23rd November 1868. 
Present: 


The Hon’ble H. V. Bayley and W. Mark- 
by, Judges. 


Ancestral property—Self-acquisition 
—Onus probandi—Registration in 
Collectorate. 


Cases Nos. 401, 403, and 418 of 1868. 


Special Appeals from a decision passed by 

the Judge of Rajshahye, dated the 2nd 
1867, reversing a decision 
of the Moonsiff of Serajgunge, ‘dated 
the 24th March 1867. 


December 


Gobindnath Sein aud others (Defendants) 
Appellants, 


VETSUS 


Gobind Chunder Sein (Plaintiff) 
Respondent. 


Baboos Onoohool Chunder Mookerjee and 
Mohinee Mohun Roy for Appellants. 


' Baboos Sreenath Banerjee and Romesh 


Chunder Mitter for Respondent. 


In a suit for confirmation of possession of a share of 
ancestral property as the self-acquisition of two grand- 
sons of the common ancestor ;— 


HELD that plaintiff was bound in the first place to 
prove his allegation of self-acquisition, and also fully to 
show his possession. 


Registration in the Collector’s books is not of itself 
a proof of title. 


Bayley, J—Tue grounds taken by the 
defendants in special appeal in these three 
eases apply to all of them alike, and it is 
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admitted by the pleaders of both parties 
that one decision will govern all. ., 


The grounds taken and pressed before us 
in speciul appeal are the following :— 


Ist.—That the burthen of proof has been 
wrongly put by the Lower Appellate Court 
upon the defendants, inasmuch as the 
plaintiff's allegation was that the property 
in dispute Was part of the self-acquisition 
of the two brothers Shib Chunder and Ram 
Doss, son of Kasheenath, one of the four 
sons of the common ancestor Dyaram. 


2nd.— That even if the onus was on the 
defendants, it is clear from the Judge’s own 
judgment that the defendants have made 
out a good prima facie case, especially with 
reference to the petition of Shib Chunder, 
dated the 22nd August 1816, in which the 
shares of the four brothers, sons of Dyaram, 
in the six annas, have been distinctly set — 
forth as one anna and a half each. 


38rdly.—That the Judge has failed to in- 
vestigate and decide whether Kistonath was 
the son of Kisto Pran, as alleged by the 
plaintiff, or of Rughoonath, as the defendants 
allege and as the first Court finds. 


4thly and lastly.—That this being a suit 
for confirmation of possession, the plaintiff 
is bound to prove his previous possession, 
and that the Judge has come to no distinct 
finding upon this point. e 


There is no doubt that the plaintiff comes 
to Court on the allegation that, although 
there were four brothers, sons of Dyaram, 
who would under the ordinary rules of Hin- 
doo Law be the inheritors of this property 
in equal shares jointly, still in this case the 
property was not Dyaram’s, but the self- 
acquisition of Shib Chunder and Ram Doss. 


Defendants’ case was that their vendor 
was the nephew,—the sister’s son,—of Ram- 
nath, son of Rughoonath, one of the four 
brothers ; and that the four inherited equal 
shares of Dyaram’s property, and there was 
no such self-acquisition by Shib Chander and 
Ram Doss as alleged by plaintiff. 


To my mind,.under the ordinary rules of 
pleading, the first thing was certainly for 
the plaintiff to prove his allegation of self- 
acquisition. Moreover, in connection with 
this point, I think the plea taken by the spe- 
cial appellant, that in this suit, for confirma- 
tion of possession, the plaintiff is bound 
fully to show his possession, is a very good 
plea, and one in no way answered in the 
judgment of the Lower Appellate Court ; 
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putnees, where the land is taken’ from the 
holder of the last tenure, and where the 
grantors ofthə several intermediate tenures 
have received a sum of money as a bonus 
for the grant. 


In this particular case, the zemindar did 
_ not appear to protect his interests or to show 
what was the amount of compensation coming 
to him. A statement was made out upon 
the basis of which the compensation appears 
to have been awarded, and in dividing the 
compensation the Judge does not appear td 
bave awarded to the person from whom the 
lands were taken a larger share of the 
amount awarded than was in justice coming 
to him according to the statement upon which 
the compensation was based. 


Under these circumstances, it would be 
unjust to give to the zemindar who granted 
the original putnuee any portion of the sum 
awarded, which according to the statement 
upon which the compensation was assessed, 
would be fairly payable to the person from 
whom the land was taken. 


If we were to send the case back in order 
to have a local investigation, and to have all 
the facts ascertained which would be neces- 
sary for us to know before we could apply 
the principle laid down in the case cited 
from the Sudder Decisions, and to apply it 
not only to the grantor of the putnee, but to 
the grantors of all the intermediate tenures, 
a much larger sum than the whole amount of 
the compensation which has been awarded 
would be necessarily expended in making 
the local investigation. In addition to which, 
great vexation and trouble would be caused 
to all the parties without any probability of 
having the necessary facts ascertained. 


It appears to us that the Judge was right 
in taking the statement upon the basis of 
which the compensation was awarded, as he 
has done, and dividing the compensation ac- 
cording to the principle upon which it was 
assessed. The decision of the Judge, there- 
fore, will þe affirmed with epsts. 


Government, defendant, and Ishur Chunder Kur and 
others, plaintiffs, respondents) to be the proper princi~ 
ple, is stated as follows —‘‘In respzct to remission, as the 
gross rental of the whole putnee is to the gross rent of 
the lands'proposed to be taken, so will the entire putnee 
rent be to the particular,portien of the re.t to be re- 
mitted; and with regard to compensation the principle 
may most conveniehtly be stated as follows:—As the 
gross profits of the putnee is to the profits of the put- 
. needar so will the gross compensation be to the portion 


of the compensation the putneedar is entitled to 
recover,” š 


The 23rd November 1868. 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Rent—Partition among tenants. 


Case No. 1913 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of the 24Pergunnahs, dated the 
13ch May 1868, affirming a decision of 
the Deputy Collector of Buseerhaut, dated 
the 20th: December 1867. 


Bholanath Sircar (Plaintiff) Appellant, 
" versus 


Baharam Khan and another (Defendants) 
Respondents. 


Baboo Oopender Chunder Bose for 
Appellant. 


No one for Respondents. 


In a suit for rent in which defendants, admitting their 
joint tenancy, set up that they had as among}themselv es 
made an allotment of the land in certain shares,—H#DD, 
that as such partition was not shewn to have been re- 
cognized by. the plaintiff, the plea could not avail. 


Phear, J.—We think thatthe Lower Ap- 
pellate Court has erred in this case. The 
plaintiff sued the two defendants, as being 
jointly tenants of certain lands of his, for 
arrears of rent. The defendants do not ap- 
pear to have disputed the amount of reut 
which the plaintiff alleged to be due, nor 
did they dispute their tenancy. On the con- 
trary, they distinctly admitted that they were 
joint tenants of the plaintiff, but set up that 
they had as amongst themselves made an al- 
lotment of the land in certain shares. Had 
they shewn that this sub-division or allot- 
ment was recognized by the plaintiff, then 
the view taken by the Lower Appellate Court 
would have been correct ; but so far does the 
ease seem to deviate from this that the evi- 
dence of one at least of the defendants dis- 
tinctly shows that the partition amongst 
themselves was without the knowledge of 
the plaintiff. We think, therefore, that on 
the record as it stands, the plaintiff’s case is 
made out, and that he is entitled to a decree, 
Accordingly, we reverse the decision of both 
the Lower Courts and decree the plaintiff's 
suit. The appellant must have his costs in 
both the Courts below as well as in this 
Court. 
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The 21st November 1868, ; The 23rd November 1568. 


Present: Present : 


The Hon’ble F. B. Kemp and E. Jackson, 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Judges. 


Justice, and the Hon’ble Dwarkanath 


Interest—Date of ascertainment. 
Mitter, Judge. 


Case No. 832 of 1868. 
, Compensation for land taken for pub- 
Miscellaneous Appeal from an order passed | 


by the Officiating Principal Sudder Ameen 
of Rungpore; dated the 9th May 1868. 


lic purposes—How regulated when 
there are several putnees or inter- 


; mediate tenures. 
Doorga Soonduree Debia, (Decree-holder) 


Appellant, Case No. 1330 of 1868. 


versus Special Appeal from a decision passed by 


Shibessuree Debia and others (Judgment- the Judge of Beerbhoom, dated the 10th 


debtors) Respondents. February 1868, affirming a decision of 
Baboo Issur Chunder Chuckerbutty for the Prineipal Sudder Ameen of that Dis- 


Appellant. trict, dated the 18th June 1867. 


Maharajah Mahatap Chand Bahadoor (one — 
of the Defendants) Appellant, 


Baboo Bhyrub Chunder Banerjee for 
i Respondents, 


A decree for interest upon mesne profits from the date 
on which they are a-certained was held to mean from 
the date on which they are ascertained by the Court, and 
not by an Ameen. 


VETSUS 


The Bengal Coal Company (Plaintif) and 
Jackson, J—W € see no grounds for inter- | Sthens-( Dotendanta): Hespondents. 
ference with the decision of the Lower Court, | 
The plaintiff las obtained interest upon the | 
mesne profits from the date on which the | 
amount had heen ascertained by the High. 
Court in 1856. The decree-holder asks for , 
interest from the date on which the first 
Court passed a decree for a very small n- 
mount of mesne profits, against which decree 


- : | 
an appeal was preferred to the High Court 
where much larger mesne profits were de- | purposes, is not applicable to the division of compensa- 
al tl d T hold He al ka tion in every case, IL would not provide for the case 
creed to the derree-holaer. è also aSKS of several putnees where the land is taken from the 
for interest from the date on which the ! holder of the last tenure, and where the grantors of the 


Ameen ascertained the amount of mesne pro- several intermediate tenures have received a sum of 


Baboos Jugadanund Mookerjee and Chunder 
Madhub Ghose for Appellant. 


Mr, Œ. C. Paul aud Baboo Rash Beharee 
Ghose for (Plaintiff) Respondent. 


ed at page 328 of the Sudder Decisions for 1860 (vide foot- 


| HELD that the principle laid down in the case publish- 
| note) to regulate compensation for land taken for public 


money as a bonus for the grant. 
fits so decreed. 7 = 


We think that the words of the decree, 
that the plaintiff is to obtain interest from 
the date on which the amount is ascertained, 
must be taken to mean from the date on which 
it is ascertained by the Court and not by an 
Ameen, and it is quite clear that the amount 
me We many eae and decinied * The principle considered by the late Sudder Court 
to be due was not so ascertained till the de- |in this case (No. 1576 of 1857, Maharajah Mahatap 
cree of the High Court in 1856. | Chand Bahadoor, defendant appellant versus The 


A 


Peacock, C. J—We cannot say that the 
principle* which has been laid down in the 
ense cited from the Sudder Decisions for 1860, 
page 328, is applicable to the division of 
compensation in every case. It fertainly 
would not provide for, the case of several 
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The 21st November 1868, 
Present: 

The Hon'ble G. Loch and F: A. Glover, 
Judges. 


Zur-i-peshgee lease—Wasilat—Pos-, 


session, 
Case No. 259 of 1868. 


. Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore, dated the 
24th February 1868, affirming an order 
of the Sudder Ameen of that District, 
dated the 28th September 1866. 


Mussamut Sham Soondur Kooer (Judgment- 
debtor) Appellant, 


versus 
Rajendur Misser (Decree-holder) Respondent. 


Baboo Boodh Sein Singh for Appellant. 
No one for Respondent. 


Where a decree-holder, finding à zur-i-peshgeedar in 
possession, paid the debt due by “his judgment-debtor to 
the zur-i-peshgeedar, aud entering on possession him- 
self realized the rents, it was held that he could not de- 
mand wasilat from the judement-debtor for the same 
period. 


Loch, J.—TueE only point in which wef 


think the appellant has at all made out a 
case regards the zur-i-peshgee given in 
1256 by the judgment-debtor to Budun Dai. 
It is stated before us that the decree-holder, 
after obtaining his decree for possession, 
found the zur-i-peshgeedar in possession ; 
that in order to obtain possession himself, he 
paid off the balance of the debt due by the 
judgment-debtor to the zur-i-peshgeedar, 

and took possession aud realized rents from 
the ticcadars ; and that the judgment-debtor 
has been called upon to pay “the wasilat of 
that year. We think that this point should 
be enquired into, for if, as stated to us, the 
decree-holder was in possession and realized 
the rents from ‘the tenantry, he casnot 
as far as we now see demand wasilat 
for the.same period from the judgment- 
debtor. In making up the account, the 
amount paid by the decree-holder on account 
of the judgment-debtor must also be taken 
into consideration. The case should be re- 
‘mauded for the cousideration of the above 
point. 
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The 21st November 1868. 
Present: 


The Hon’bleJ. B. Phear and C. Hobhouse, 
Judges. 


Jurisdiction—Appeal from Deputy 
Collector’s decision—Section 153 Act 
=.1859. 


Case No. 1665 qf 1868 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 14th 
March 1868, reversing a decision of 
the Deputy Collector of that Districts 
dated the 30th November 1867. 


Rucha Muhtoon (Plaintiff) Appellant, 
versus 


Mohun Lall and others (Defendants) 
Respondents. 


Baboo Boodh Sein Singh tor Appellant. 


Baboos Abinash Chunder Banerjee and 
Kalee Kishen Sein for Respondents. 


Where a Deputy Collector’ s judgment does not turn 
on any title to or interest in land, but merely deter- 
mines a question of fact, the appeal lies to the Coilector 
and not to the Judge, - 

Phear, J.—Iv appears to us that the 
judgment Of the Deputy Collector against 
which the intervenor appealed to the Judge 
did not turn on any question relating to 
the title to land or to any interest in land 
as between parties having conflicting claims 
thereto ; but merely determined a simple ques- 
tion of fact, namely, whether or uot up 
to the date of. the institution of the suit, 
the intervenor had been de facto and bond 
fide in receipt of the rents of the land. 
Therefore, we think, that under the terms 
of Section 153, the intervenor’s appeal 
should have been made to the Collector’s 
Court, and not to the Court of the Judge. 
Therefore, the decision of the Judge was 
passed without jurisdiction, and we reverse 
it with costs of the special appellant ir 
that Court and in this Court. The effect 
will be that the decision of the Deputy 
Collector stands. 


a 
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` The 21st November 1868. 
Present: 


The Hon’ble J. B.’ Phear and C. Hobhouse, 
Judges. 


ssues—Ďùimitation. 
Case No. 1701 of 1868. 


Special’ Appeal from a decision passed by 

~ the Principal Sudder Ameen of Backer- 

gunge, dated the 26th March 1868, affirm- 

- ing a decision of the Moonsiff of Madaree- 
pore, dated the 11th Kebruary 1867. 


Kisto Mohun Kurmokar (Defendant) 
_ Appellant, 


DETSUS 


Noyan Tara Dossea and others (Plaintiffs) 
Respondents. 


Baboo Oomesh Chunder Banerjee for 
; Appellant. 


Baboo Bama Churn Banerjee for 
l Respondents, - 


Where a defendant in the Lower Court pleaded limit- 
ation, but placed that issue upon the simple fact that he 
himself had possession for 12, vears and upwards, which 
issue was found against him, Hexp that it was too late 
for the defendant in special appeal to.object that that 
finding did not dispose of the issue of limitation, 


Phear, J.—Iv is true that in this ease the 
` appellant -objected to the plaintiffs’ suit on 
the ground that it was barred by the lapse 
of time ; but he rested the issue of limitation, 
which he thus raised, upon the fact that he 
himself had had possession for 12 years and 
upwards. The issue has, in both Courts, 


been found against him on the ground that 


he has not proved his possession for 12 years 
and upwards. Itis now objected before us 
that this finding docs not dispose of the issue 
of limitation, because the affirmative of that 
issue would be equally well supported if it 
turned out that the plaintiff had not been 
in possession for 12 years and upwards, 
whatever might be the-case with regard to 
the defendant. We think it is now too late 
im special appeal to object to the judgment 
of the Lower Appellate Court upon this 
ground, for it is quite clear that the appel- 
lant never put it- forward in either of the 
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Lower Courts. His own written statement. 
distinctly placed the issue upon the single 
fact of himselfhaving had possession for 12 
years and upwards. We think,- therefore, 
that there.is not sufficient reason made out 


on special appeal for sending back the case’ - 


for further enquiry upon the issue of limita- 
tion. Accordingly, we dismiss the appeal 


‘| with costs. 


The 21st November 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Co-sharers—Zegal inference. 
Case No. 1954 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Nuddea, dated the 8th April 
1868, affirming a decision of the Deputy 
Collector of Chooadangah, dated the 31st 
August 1867, 


Mr. A, Hills (Plaintiff) Appellant, 
VErSUS 
Aradhun Mundul (Defendant) Respondent. 


Mr, JS. Rockfort aud Baboo Bhowanee 
Churn Dutt for Appellant. 


Baboo Anund Gopal Paleet for Respondent. 


Long possession under an authentic pottah from one’ 
sharer, without interference or disturbance from the 
others, legally warrants the inference that the grantor 
had authority to bind his co-sharers, 


Phear, J.—We think that there is legal 
evidence upon ‘which the Lower Appellate 
Court could in its discretion come to the 
conclusion that the pottah put forward by 
the defendant is an authentic document, We 
also think that the Lower Appellate Court 
was legally justified in inferring, from long 
possession under an authentic pottah from 
Kasheeshur without any evidence of inter- 
ference or disturbance from the “other co- 
sharers, that Kasheeghur had authority to 
bind his co-sharers, ‘This disposes of the 
two first grounds of specialappeal, and the 
third ground has not been pressed before us, 
Wè therefore dismiss the appeal with costs, 


6) 


—- 


oe ee ee eer r 


- — a eee ee ee ee = 


388 Civil 


4 





the original case and not on the application 
for review :and under such circumstances, 
the appeal did lie to the Judge, and it was 
incumbent on the Judge to hear the appeal. 
We reverse the Judge’s decision and remand 
the casa for him to hear the appeal. 





The 21st November 1868. 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, - 


Judges. 


Remand—Section 352, Code of Civil,|:. 


Procedure. 


wales 


Case No. 2088 of 1868. 


Special Appeal from a decision passed by 
the Judge of the 24-Pergunnahs, dated the 
14th May 1868, reversing a decision of 
the Deputy Collector of that District, 
dated the 29th of November 1867. 


Moheshehunder Doss (Plaintiff) Appellant, 


VETSUS 


. Madhub Chunder Sirdar (Defendant) 
Respondent. 


Baboo Hem Chunder Banerjee for Appellant. 


Baboo Nobokishen Mookerjee for Respondent. 


Where a suit which had been tried by the Lower 
Court on its merits, without the omission of any issue 
or question of fact essential to those merits, was remand- 
ed by the Lower Appellate Court with a view to addi- 
tional evidence being taken, the order of remand was 
held to be not in accordance with any of the provisions of 
the Civil Procedure, and in opposition to the terms of 
Section 352 of the Code. 


Phear, J.—In this case the Lower Appel- 
late Court remanded the suit to the Court of 
first instance with a direction that it should 
take fresh evidence, and upon the evidence 
go taken, together with that already on the 
record, should try the matter in question be- 
tween the parties over again. It is clear to 
us that this remand order is contrary to the 
enactment contained in Section 352 of the 
Civil Pfocedure Code, for the first Court 
had not disposed of the case upon the pre- 
liminary point, “It had determined it upon 
its merits. Had the Court of first instance 
omitted to try an issue or to determine a 
question of fact which the Appellate Court 
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thought essential to the right determination 
of the suit upon the merits, and the evidence 
upon the record was not sufficient to enable 
the Appellate Court to determine such issue 
or question of fact, then no doubt, under the 
provisions of Section 3854, the Appellate 
Court might have framed the required issua 
or issues, and referred the same to the Lower 
Court for trial, and the Lower Court would 
have been bound to return to the Lower 
Appellate Court its finding thereon, to- 
gether with the evidence. But that did 
not occur in this case. Indeed, there does 
not seem to be the slightest ground for sug- 
gesting that the Lower Court omitted to try 
any issue or to determine any question of fact 
which was essential to the merits of the suit. 


Again, had theLower Court for good reason 


‘thought it necessary to have before it addi- 


tional evidence, it might have taken the ne- 
cessary steps under Section 355 of the Civil 
Procedure Code for the purpose of procuring 
that evidence, provided that if at the same 
time recorded its reasons for requiring it. 
This again did not occur. And under no 
other circumstances than those to which I 
have referred, as we understand the Civil 
Procedure Code, could the Lower Appellate 
Court rightly direct that the parties to the 
suit should furnish evidence iu addition to 
that which was already on the record. Tt 
seems to us, therefore, perfectly clear that the 
remand. order of the Lower Appellate'Court 
was not made in accordance with any of the 
provisions of the Civil Procedure Code, and 
indeed that it is one directly in opposition to 
the express terms of Section 352. It was 
therefore illegal, and we are bound to direct 
that if be set aside. Jt follows that inas- 
much as the decision of the Lower Appel- 
late Court which has come up to us on spe- 
cial appeal, was mainly founded upon the evi- 
dence which was procured under the remand 
order, the judgment of the Lower Appellate 
Court is bad and must be reversed. 


Accordingly wa decree the appeal, and 


‘reverse the decision of the Lower Appellate 


Court, and also the order of remand ; and we 
further remand the case to the Lower Appel- 
late Court for re-trial on its merits upon the 
evidence which is on the record, excepting so 
much of it as was returned from the Lower 
Court upon the order ofremand. The special 
appellant must have his costs incurred in the 
Lower Court upon the trial on remand. 
Costs of the Lower Appellate Court and the 
costs of this Court will abide the event of 
the new trial, 
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brought his action before the Officer com- 
munding at Darjeeling, with a view to its 
being tried by a Military Court of Requests. 
The Officer in command refused to entertain 
the case, and referred the plaintiff back to 
this Court. 


From the correspondence that has passed, 
it appears that the Officer in command holds 
that the defendants, whom he admits to have 
been attached to the mess. of Her Majesty’s 
58th Foot, being natives of India, are not 
followers within the meaning of Section 2 of 
the Mutiny Act, and that they are therefore 
not amenable to the Mutiny Act. He nc- 
cordingly holds that the Civil Court, and 
not a Military Court of Requests, has jurisdic- 
tion in the case which is the subject of this 
reference. l 


- I am of opinion that the case is not cog- 
nizable by any Civil Court. 

My opinion is based on Sections 2 nnd 99 
of the Mutiny Act. The wording of Section 
2 is as follows :—* All the provisions of this 
Act shall apply to all persons who are. . ae 
followers in or of any of the said forces,” 
There is nothing in the Section to show 
that followers of any nationality are ex- 
cluded. $ 


In Section 99 of the Mutiny Act it is 
stated :— 


` 


any body 


may be serving 


“ In all places in India where 
of Her Mnrjesty’s forces 


beyond the jurisdiction of -any Courts of 


Requests, or other Courts for 
small demands, 
Calcutta, Madras, and Bombay, 
actions for debt and all 


against 


enforcing 


respectively, 
personal actions, 
+++ persons amenable to the 


provisions of this Act not being soldiers, 


shall be cognizable before a Court of Re. 


The defendants being followers of H. M.’s 


58th Foot are, I consider, amenable to the. 


Mutiny Act under Section 2 of that Act ; and 
having been persons of that description when 
the cause of action arose, I further consider 
that under Section 99 of the said Act they 
are not amenable to any Civil Court. 


Judgment of the High Court. 


We are of opinion that the action is not 
coguizable by the Small Cause Court. We 
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assume that both of the defendants are cor- 
rectly stated to be camp-followers, although 
at the commencement of the statement it is 
said “fone of whom, &¢., was attached to the 


mess of H. M.’s 58th Foot.” 


The reasoning of the Ex-officio J udge ap- 
pears to us to be correct, 


The Mutiny Acts extends to H. M.’s Indian 


Forces, and it would be a grent auomaly to 
suppose that a native camp-follower attach- 
ed to a native regiment would 
under the Mutiny Act, and that a native 
camp-follower attached to a European re- 


be exempt 


giment would not. 


¢ 

t 

B pi 
t 


The 21st November 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Review—Fresh evidence—Appeal. 
Case No. 321 of 1868. 


Miscellaneous Appeal from an order 
passed by the Judge of Hooghly, dated 
the \Tth April 1868, affirming an orden 
of the Moonsiff of that District, dated the 
lyth December 1867. 


Rughoonath Roy (Decree-holder) Appellant, 
| versus 


Anundo Pauray (Judgment-debtor ) 
fiespondent. 


Baboo Luckhee Churn ‘Bose for Appellant. 
No one for Respondent. 


Where a Lower Conrt granting a review re-opened 
the original case, took fresh evidence, and upheld 
its former decision, it was held that an appeal did lie 
to the Judge, 


Jackson, J.— Tu Judge has refused ‘to 
allow the present appellant to appeal to bis 
Court, on the ground that the decision from 
which he was appealing was.one passed upon. 
an application for review. It appears, how- 
ever, that the Lower Court had grayted the 
review and re-opened the original case, and 
had gone oneven to take fresh evidence in 
that case. It is true that after taking that 
evidence, the Lower Court upheld its former 


decision ; but that was a decision passed on 


-— = 1 


_& Court, or unless the Court shall at its dis- 
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Section 179 says that “ no depositions 
« taken under a commission shall be read 
«in evidence without the consent of the 
“party against whom the same may be 
c offered, unless it be proved that the depo- 
« nent is beyond the jurisdiction of the Court, 
“or dead, or unable from sickness or in- 
„ê firmity to attend to be personally examin- 
« ed, or distant without collusion more than 
« p hundred miles from the place where the 
« Court ig held, or exempted by reason of 
« rank or sex from personal appearance in 


« cretion dispense with the proof of any of 
« the above circumstances, or shall authorize 
« the deposition of any witness being read 
«in evidence, notwithstanding proof that 
« the causes for taking such deposition have 
« ceased at the time of reading the same.” 


This Section does not, it seems to me, make 
the deposition evidence, even supposing the 
witness be dead, or sick, or absent, &c. It 
only provides that it shall not be evidence 
unless he be dead, sick, or absent, &c. Sec- 
tion 175.gives the Court power to give direc- 
tions for taking the examination of witnesses 
under the commission ; but it would be im- 
possible, as lam informed, in the present case 
to obtain the deposition of some of the wit- 
nesses whose evidence is required upon oath, 
as they are officials of the Burmese Court 
and would refuse to be sworn, Even if an 
oath could be imposed, it appears to me 
that the deposition of a witness taken on 
oath in a semi-barbarous country, where the 
penalties attaching to perjury are merely 
nominal, could hardly be read in evidence 
in a Court of justice in the British terri- 
tories, unless by consent of parties. . 


As, however, I am requested to do so, I 
will ask their Lordships’ opinion upon this 
point. 

Judgment of the High Court. 


We are of opinion that the kingdom of Ava 
is not the territory ofa Native Prince or 
State in alliance with the British Govern- 
ment within the meaning of Section 177 of 
Act VIII of 1859, for we ate not aware of 
any treaty ofalliance between the two Govern- 
ments. ‘I'he case therefore appears to fall 
within Section 178, and we have directed a 
commis&on to issue under that Section. If 
the witnesses be examined upon oath or 


affirmation, the’ evidence will be admissible: 


without consent of parties, upon proof being 
given in the Recorder’s Court of such facts 
as are required by Section 179 of Act VIII 
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of 1859 to be proved iu order to render the 
depositions capable of being read in evi- 
dence. 





We have no power to compel the witness- 
es to attend before the Commissioner for ex- 
amination, or to take any oath or affirma- 
tion, or to give evidence. If the evidence 
be given on oath or affirmation, as required 
by the commission, the evidence will be ad- 
nissible. The weight tobe attached to it 
will be matter for the Recorder to decide. 





The 21st November 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Ké., Chief 


Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. l 


Jurisdiction—Native camp-followers 


—Mutiny Act. 


Reference’ from the Judge of the Small 
Cause Court at Darjeeling. 


Musserooddeen, Plaintiff, 


VETSUS 


~ 


Khoda Bux and another, Defendants. 


A native camp-follower attached to a European regi- 
ment is amenable to the Mutiny Act. 


Reference.—Are the defendants in the 
case (the parties to which are named above) 
amenable to this Court ? 


The defendants, one of whom, at the time 
the cause of action arose, was attached to the 
mess of Her Majesty’s 58th Foot at Sin- 
chal, were held by the High Court in their 
proceedings, dated the 11th January 1868, 
not amenable to this Court, This ruling 
however, was made by the High Court on 
the understanding conveyed by this Court's 
letter No. 168, dated the 29th July 1867, 
that the defendants were amenable to the 
Mutiny Act. The plaintiff accordingly 


: nae 
-1868.} | Civil THE WEEKLY REPORTER, Rulings. 885 


by surrendering his term to the landlord, be- 
cause from the date of his under-lease he has 
parted with his own interests in the land to 
the extent of the interest created by the un- 
_ der-lease. Under these circumstances, the 
plaintiffs are not entitled to treat the under- 
tenants as trespassers and to turn them out 
of possession until either the lease of the 
‘Bukshees or the under-iease to the defend- 
ants has been determined in due course of 
time. 


The first question is whether a commis- 
sion for the examination of a witness at 
Mandalay in the territories of the King of 
Ava ought to be sent by this Court under 
the 177th Section of Act VIII of 1859, 
or whether this Court ought to apply to the 
High Conrt to send such a commission under 
Section 168. ' 


It is contended by the Advocate for the 
defendant that Mandalay is not within the 
territories of a Native Prince or State in 
alliance with the British Government within 
the meaning of the 177th Section. 












The decision of the Judge is reversed 
with the costs of this appeal, and the plaint- 
iffs’ suit is dismissed with the costs in both 


f 


the Lower Courts It appears to me that this contention. ig 


wrong. There is no treaty of alliance, offen- 
sive and defensive, between the Queen of 
England and the King of Ava, so that the two 
States cannot be said to be in alliance accord. 
ing to the definitions of Wheaton. But 
at the same time there is a commercial freaty 
between the two Governments, and we have 
a Political Agent at the Court of Mandalay 
(see political notification No. 572, dated 
Simla, June 3rd, 1858). It has been held that 
Cabul is in alliance with the British Govern- 
ment within the meaning of Section 177 (sea . 
| Metir Banoo versus Mahomed Moom Khan, 2 
Wyman’s Report, p. 854). Iam not aware 
whether there is or not a treaty of alliance 
between the British Government and that of 
Cabul; and it seems to me that Section 177 
would practically be of little use if the power 
of the Court to send a commission depended 
on the existence of such a treaty. 





The 21st November 1868. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Kingdom of Ava— Commission to 
take evidence—Sections 177 to 179 
Act VIII. 1859. 


Reference from the Recorder of Rangoon. 


If, however, their Lordships should consi- 
der that the commission should be sent by the 
High Court, which I take for granted corres- 
ponds with the Sudder Court alluded to in 
Section 178, then I would request them to 
direct a commission in this case to -Captain 
E. B. Sladen, Political Agent at Mandalay, to _ 
take the evidence of the following witnesses 
on behalf of the plaintiffs ;— l 


Mr. Manook, Kalawoon to the King of 
Burmah ; Mr. Calogreedy, Merchant ; Kyew- 
oondauk Mhin'; Ko Shway Thee, Broker ; 
and Aga Abdul Rohim. ° 


Tt is desired by both parties to the suit 
that the witnesses may be examined upon 
interrogatories to be settled in this Court. 


The second question which I am” desired 
to refer to their Lordghips is whether the 
depositions of witnesses take under a com- 
mission sént to Mandalay under either of the 
two Sections 177 or 178 can be read in- eyi- 
dence except by consent ? l - 


_ Aga Mahomed Jaffer, Tehranee, Plaintiff, 
VErSUS . 


' Mirza Nuzeeroollah Shirazee, Defendant. 


The kingdom of Ava is not the territory of a Native 
‘Prince or State in alliance with the British Government 
within the meaning of Section 177 Act VIII of 1859, 


If the evidence taken by a commission issued under 
‘Section 178 is. given on oath or affirmation, it will be 
admissible, without consent-of parties, upon proof of the 
facts necessary for that purpose under Section 179 Act 
VIIL 1859, 


` Reference.—In this caso I request the 
Opinion of their Lordships the J udges of 
the High Court upon two points which I am 
desired by the Advocate for the defendant to 
refer to their Lordships under Act XXI of 
1863, Section 22, ; 
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determined in a Civil Court. The plaint 
does not clearly state the rights of the 
plaintiff as he now puts them forward, and 
it does appear, from what the Judge says, 
that the defendants have not understood the 
caso to be as the plaintiff now puts it, 
Under these circumstances, we consider that 
the plaintiff should first suo in a Civil Court 
for a declaration of his right to assess these 
excess lands, when all parties interested in 
the matter can be made defendants, and the 
plaintiffs rights be finally tried and deter- 
mined, 


We dismiss the appeal with costs. 





The 19th November 1868. 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Sale of rights and interests in execu- 
tion—Liability of purchaser. 


Case No. 525 of 1868. 


“Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 24th December 1867, modify- 
ing a decision of the Additional Moon- 


ssi of Chuprah, dated the 12th July 
1866. 


Oojagur Roy and another (two of the 
Defendants) Appellants, 


, VerSUS 
Ram Khelewan Singh (Plaintiff) Respondent. 


Baboo Dosrga Doss Dutt for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


Where the rightsand interests of a -judement-debtor 
are sold în execution, the purchaser takes the land to 
which they relate subject to such mortgages and leases 
as may be existing. 


Phear, J,—Ir has been made to appear to 
us that the sale which was effected by the 
Court in the execution of a decree under 
Act X of 1859 only extended to the rights 
and interests of the judgment-debtor. The 
Lower Appellate Court says that, ‘ without 
*Jooking into the merits of the deeds of 
“ mortgage, the plaihtiff has every right to en- 
“<ter into possession of the lands in dispute.” 
This is clearly an error. As the plaintiff has 
only bought the rights and interests of the 
udgmert-debtor, he must take the lands sub- 


ject tothe deeds of mortgage and the zur-i- 
peshgee leases, if any such exist. We, there- 
fore, reverse the decision of the Lower Appel- 
late Court, and remand the case for re-trial, 
directing the Court to enquire whether the 
deeds under which the defendants, now spe~ 
cial appellants, claim are valid against the 
judgment-debtor or not. Ifthey or auy of 
them are valid, then the plaintiff can only 
obtain possession of the lands subject to 
those deeds, or to such of them as are valid. 
Costs must abide the event. 





' The 20th November 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon ble Dwarkanath Mit- 
ter, Judge. 


mand—Tenants and under-tenants. 
Case No. 1251 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Beer- 
bhoom, dated the 15th of February 1868, 
modifying a decision of the Hoonsiff of 
that District, dated 9th Aprit 1867. 


Heernmonee and others (Defendants) 
Appellants, 


versus - 


Gunganarain Roy and others (Plaintiffs) 
Respondents. 


Baboo Nullit Chunder Sein for Appellants. 
No one for Respondents. 


When a tenant who holds Jand for a term, under- 
lets that land, he parts with his own interest therein to 
the extent of the interest created by the under-lease, and 
cannot, therefore, determine the interest of his ander~ 
tenant by surrendering his own term to the landlord. 


Peacock, C. J.—-Toe Judge has found 
that the disputed land belonged to the 
plaintiffs and that the plaintiffs have all 
along been in possession thereof by receiv- 
ing rents from their tenants, He also 
found that the Bukshees were the tenants 
of the plaintiff, and that they had under-let 
to the defendants’ ancestors and received rent 
from them. The Judge considers that as 
the Bukshees relinquished their holding, the 
-plaintiffs were entitled to recover possession 
from the defendants; but that is not so in 
point of law. ' Ifa tenant holds land for a 
term and under-lets that land, he cannot 
determine the interest of his under-tenany 





i : 
1868] Civil THE WEEKLY REPORTER. Rulings, 383. 
ferred a claim, and on the claim being reject- Lhe 19th November 1868. 
ed, she paid the amount for which the pro- P ; 

i perty had been attached.” There hag been no 5 CGIN cs 
case cited which goes to the extent of holding | The Hon'ble F. B. Kemp and E. Jackson, 

i that if an execution case is struck off the file _ Judges. 


alg ta ee aa T ee ee wt 


! and a proclamation issued upon the attach- 


ment which had issued before the casa was 
atruck off, the sale wouid be subject to all 
encumbrances created by the debtor between 
the time the attachment was made and the 
time the property was sold, on the ground 
that the effect of the attachment was de- 
stroyed for ever by tho striking the case 
off the file. Though not expressly in point, 
the ense of Mohesh Narain Sing vs. Kishre- 
mund Misser aod another, Sutherland’s Privy 
Council cases, p. 488, has a strong bearing. 
upon the point. 

For the above reasons, it appears to me 
that Mr, Tayler is bound to refund the 
money which the plaintiff was compelled to 
pay, and did pay, tu order to save the estate 
which she purchased and paid for from be- 
ing sold under the execution. Plaintiff is 
also entitled to interest at 12 per cent. upon 
that amount from the date of payment, viz., 
the 25th February 1867, to this date, She 
will also recover from the defendant the 
costs incurred by her in the Lower Court and 
in this appeal. ‘This decree to carry interest 
at the rate of 12 per cent. from the time of 
realization. 


The decree is given against Mr. Tayler 
nlone, and the suit is dismissed against Mr. 
Kelly without costs. 


Mitter, J.—I entirely concur. I feel no 
hesitation in holding that the plaintiff is en- 
titled to recover, both upon the ground that 
she has paid a debt due from Mr. Tayler to 
Ranee Asmedh Kooer when she was under 
no obligation to pay it, as also upon the 
ground that a fraud has been perpetrated 
against her by Mr. Tayler in concealing 
from her the fact that the estate sold by 
him to her’ was under attachment in execu- 
tion of a decree of Court. I would have 
been extremely sorry if tle state of the law 
were otherwise. 


“att 


the defendants say they belong. 


Enhancement of rent—Jurisdicticn, 


Case No. 801 of 1868. 

Special Appeal froma decision passed by 
the Judicial 
Nagpore, dated the l4th January 1868, 
affirming a decision of the Deputy Com- 


missioner of that District, dated the 24th , 


September 1867. - ; 
Jugg Jeobun Lall (Plaintiff) Appellant, 
VENSUS 


Rughoonath Kopath and another 
(Defendants) Respondents. 


Baboos Romesh Chunder Mitter and 
Bungshee Dhur Sein for Appellant. 


Baboo Gopeenath Mookerjee 
for Respondents. 

In a suit for enbancement of rent, where plaintiff's 
right to assess certain lands alloged to bein excess of 
ghatwallee lands held by defendants, was disputed by 
the latter, Herp that as the right which | plaintiff 
claimed had never been exercised up to the tima of the 
suit, it should first bo determined in a Civil suit, 

Jackson, J—We think we ought not to 
interfere any further in this suit. Tha 


right of the plaintiff to aasess rent upon . 


this land, which the defendants state belongs 
to their ghatwallee tenure, is a matter of 
very great doubt. ‘The plaintiff admits that 
he has not been in the receipts of rent from 
these defendants. Tha statement is, that 


the defendants are in possession of certain. 


ghatwallee lands, and that they pay a quit- 
rent for those ghatwallee lands, but it is 
aaid that these are in excess of the ghat- 
wallee lands. It follows that for all these 
lands, according to the plaintifs statement, 
he hag not been in the habit of receiving 
rent. The suit is, in reality, not to enhance 
the rent, but fo assess a new rent upon these 
lands. The plaintiff has already attempted 
to establish his rights over’ these lands in a 
civil suit, and he has failed in that suit. It 
is the case that his suit then was’ upon tho 
ground that these lands belonged to another 
village, His allegation now is, that the 
lands belong to the same village to which 
We think 
that tha right of the” plaintiff_to assess thesa 
excess lands, admitting themeto be in excess 
disputed as it is by the defendants, and being 
a rigle which has not up to this time been 
exercised by the plaintiff, should be firs 
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would make no difference unless she came 
under an obligation to Mr. Tayler to pay 
off that debt in consideration of his allowing 
her to have the estate for 55,000 rupees ; 
yet Mr. Tayler contends that, because she 
got the estate cheap, she was bound to satisfy 
the decree against him. I see no reason to 
believe that.Mr. Tayler would have sold 
the estate to the pluintiff or to any one else 
for 55,000 rupees, if he could have got 
2,00,000 or even 88,000 rupees from any 
other person. This lady was no more bound 
without a contract to pay Mr. Tayler’s 
' debt, because she got the estate for 55,000 
rupees, than she was to pay Mr. Tayler 
the difference between 55,000 rupees and 
88,000 rupees, the amount at which he now 
values it, or the 2,00,000 rupees at which 
it was valued by his agent. 


‘In the case of Exall and Partridge, report- 
ed in the 8th volume of Duruford and East’s 


Reports, p.308, which was decided on the prin- f 


ciples of justice applicable as muchin the mo- 
fussil as they are in Eugland, it was held that 
where the goods of a stranger were on the 
premises of another person and were distrain- 
ed by the landlord for rent in arrear, aud the 
stranger was obliged to pay the rent in order 
to redeem his goods, he might recover the 
money paid from those who owed the rent. 


«It was said by one of the Judges that “ the 
plaintiff could not relieve himself from 
the distress without paying the rent. It 
was not therefore a voluntary but a com- 
pulsory payment. Under these circum- 
stances, the law implies a promise by the 
three defendants to re-pay the plaintiff.” 
Another of the Judges said : “ One of the 
propositions stated by the plaintiff's counsel 
certainly cannot be supported, that whoever 
is benefited by a payment made by another 
is liable to an action of assumpsit by that 
other, for one person cannot, by a voluntary 

ayment, cause an assumpsit against an- 
other; but here was a distress for rent due 
from the three defendants ; the notice of 
distress expressed the rent to be due from 
them all ; the money was paid by the plaint- 
iff in satisfaction of a demand on all. and it 
was paid by compulsion. Therefore I am of 
opinion that this action may be- maintained 
against all the three defendants.” 


HereSthen, was a debt of Mr. Tayler’s paid 
under compylsion bý, a person who was un- 
der no obligatidh to pay it, and the plaintiff 
is entitled to recover the amount. It is un- 
necessary, therefore, to consider or to decide 
whether there was any fraudulent concealment 
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on the part of Mr. Tayler of the fact that 
the estate had been attached, or to enter m- 
to the question whether the recital in the 
deed amounted to a covenant that Mr, Tayler 
had power to sell. 


The legal maxim, caveat emptor, has 
been misapplied. It is wholly inapplicable, 
and has no bearing whatever upon the 
present case, 


The Principal Sudder Ameen says that 
“the concealment, if it was one, was by no 
means fraudulent ;” but I feel ata loss to 
understand what notions the Principal 
Sudder Ameen entertains of fraud when he, 
holds that if a gentleman sells an estate 
which he knows has been attached under a 
decree against him, and conceals the fact 
from the purchaser, and receives the pur- 
chase-money, the concealment is one which 
does not fall within the class of fraudulent. 


Cases have been cited to show that if an 
execution case is struck off the file, the at- 
tachment which has been made under that 
execution necessarily falls to the ground. 


Section 245 of the Code of Civil Proce- 
dure enacts that “if the amount decreed 
with costs, and all charges and expenses 
which may be incurred by the attachment 
be paid into Court, or if satisfaction of the 
decree be otherwise made, an order shall be 
issued for the withdrawal of the attachment, 
and ifthe defendant shall desire it, and shall 
deposit in Court a sum sufficient to cover the 
expense, the order shall be proclaimed or 
intimated in the same manner as hervivbe- 
fore prescribed fur tbe proclamation or in- 
timation of the attachment, and such steps 
shall be taken as may be necessary for stay- 
ing further proceedings iu execution of the 
decree.” 


I find no authority in Act VIII of 1859 
for saying that an attachment is at an eud 
if the execution case is struck off the file ; 
and therefore if it became necessary to de- 
cide upon that point, I should refer the case 
toa Full Bench. No one, I presume, will 
contend that if a Judge finds that he has 
struck off an execution case improperly, he 
cannot restore it to the file, but that the 
case must proceed de novo. In this case, 
according to the statement which must be 
taken all together, “ the execution decree 
case had been for a time struck off the regis- 
ter when the sale took place, and subsequent- 
ly the case was revived, when a sale pro- 
clamation issued, on which theplaintiff pre- 
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against him. It is almost unnecessary to 
consider whether the plaintiff was a volun- 
teer in paying this money or whether she 
paid it under a compulsion, because it has 
been admitted by Mr. Paul, the learned 
Counsel for Mr. Tayler, that the payment 
was not a voluntary one. 


It appears that the plaintiff purchased an 
estate from Mr, William Tayler for the sum 
of 55,000 rupees ; that before the sale to the 


plaintiff that estate had been attached in 


execution of the decree; and that the plaint- 
iff paid the amount of the decree and inter- 
est in order to prevent the property which 
_ shehad purchased from being sold in exe- 
cution. It issaid by Mr. Tayler that al- 
though the property wassold for 55,000 ru- 
-pees it was worth agreat deal more, and in 
proof of that assertion, he has called a Witness, 
` who, if he is to. be believed, has shewn that 
Mr. Tayler’s estimate of the value was 
very much under the mark, inasmuch 
as the estate was worth 2 lakhs. Ido not 
believe the evidence of that witness. It 
it is improbable that he, acting as the agent 
of Mr.. Tayler, would have sold for 55,000 
rupees a property which was worth 2 
lakhs ; but whether it was worth 55,000 
rupees, 88,000 rupees, or 2,00,000,, is wholly 
immaterial for the decision of this case. 


By Section 235 of the Code of Civil Proce- 
‘dure, when property is to be attached in 
execution of adecree, the attachment is 
to be made by a written order prohibit- 
ing the defendant from alienating the property 
by sale, gift, or in any other way, and all 
persons from receiving the same by purchase, 
gift, or otherwise ; and by Section 240 of the 
same Act, it is enacted that “ when any 
attachment shall have been made by actual 
. geizure,........any private alienation of the 
property attached, whether by sale, gift, 
or otherwise..........shall be null and void.” 


Mr. Tayler therefore, must, before he 
sold the property, have been served with 
an order from the Court prohibiting him 
from alienating it. He must ‘have been 
fully aware at the time of the sale, that 
any sale by him would be liable to be defeat- 
ed by the decree-holder. 


Several witnesses have been called on the 
part of the defendant and have proved that 
the plaintiff at the time that she purchased the 
estate was aware of the attachment. Enayut 
Hossein swore that he informed the husband 


of the plaintiff of the attachment at the time: 


of the-execution of thedeed of sale.” Sheikh 


THE WEEKLY REPORTER. 


dol | 


Eusoof Hossein swore that Enayut Hossein 
told the husband of the plaintiff in his 
presence in the house of Velayut Ali Khan 
where the consideration-money was paid ; and 
yet Enayut Hossein, who was acting for Mr. 
Tayler in selling the property, upon aid sea . 
mination stated thathe did not-remember at 
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what place he told Ahmedoollah about the lien. 


Albmedoollah, on the other hand, swears that 


he never knew of the attachment, and if it 


were necessary to decide upon the conflict- 
ing testimony of the witnesses in the cause, 
I should have little hesitation in deciding that | 
the plaintiff at the time of. the payment of 
the purchase-money was not aware of the 
attachment, It is hardly likely that if she 
had been aware of the attachment, something 
would not have been said upon the subject. 
Enayut Hossein, who, according to his own 
evidence, took the precaution of telling Ahme- 
doollah about the attachment, swears that he 
was acting for both parties; and yet, accord- 
ing to his evidence, nothing appears to have 
been said at the time of the sale as to whether 
the plaintiff, in consequence of her being 
allowed to purchase the estate for what Mr. 
Tayler calls the trifling sum of 55,000 
rupees, was to take upon herself to discharge 
the debt which Mr. Tayler owed the Ranee. 
Even supposing the plaintiff made a good 
bargain in buying this estate for 55,000 
rupees, there was no obligation on her part, 
because she got the estate cheap, to pay Mr. 
Tayler’s debt. 


If it had been intended that she was not 
only to pay the 55,000 rupees to Mr. 
Tayler, but was also to pay off the debt 
which Mr. Tayler owed to the Ranee, the 
purchase-money would have been stated, as 
suggested by Mr. Twidale, to be the 55,000 
rupees and the amount of the debt added, 
aud part of the‘ purchase-money would have 
been paid to the decree-holder in satisfaction 
of her decree. It is clear beyond all doubt 
that the plaintiff has paid Mr. Tayler’s debt; 
that she was under no legal obligation to 
pay that debt as between her and Mr. Tayler ; 
that she did not pay the debt voluntarily 
but under compulsion to save the estate 
which she had purchased, and for which she 
had paid, from sale in execution of the de- 
cree; and under the ordinary rules of law, 
of justice, and of equity, Mr. Tayler who 
has had the benefit of having his debt dis- 
charged by the plaintiff would be bound to 
re-pay the amount. Even if the plaintiff 
knew that Mr, Tayler owed the money and 
that the estate had been attached, that fact’ 
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ei for Bhugobutty, they being heirs 


of her, the suit-against them, would on her 
death properly be carried on against them.’ 
Admitting that the suit had nofbeen brought 
within time against Ram Soondur, we think” 
if a matter of little consequence ‘whether it 
was so or not. It is of course advisable 
to make him a party in order that all objec- 
tions may be disposed of at once, but ashe 
was no party tothe execution proceedings, 


and had no hand iu bringing’ the property 


to sale, we think that even if he had been 
omitted from the-list-of defendants, the suit 
would not have been defective, fur if the 
plaintiff is successful as against the decree- 
holder, and can prove that ‘the property sold 
did’ not ‘belong to the judgment-debtor, the 
sale is of ‘itself null and void, and the pur- 
chaser bought nothing but a big of wind, 


We think that the orders of the Lower 
Court must be reversed, and the case re- 
manded_ to the first Court for determination 
on the merits. Costs will follow, the tē- 
sult, 


rw 
. 





al 26th August 1866. 
>- Present: 


The How’ble L. S. Jackson and Dwarkanath, 
Mitter, Judges. 


Jurisdiction—Section 229 Act VII. 
. 2852 —Objection. 

` -Case No. 464 of 1868. 

Special Appeal from a decision passed’ ‘by 
the Principal Sudder Ameen of Patna, 
dated the 2st January 1868, reversing 


a decision passed by the Moonsiff of that 
- District ,dated the 30th May 1867. 


Buhal Singh Chowdhary (Plaintiff) — 
Appellant, 


~ 


VETSUS | 


Bola Lall and others (oarantientss Re- 
spondenis. 


Baboos Onoocool Chunder Mookerjee and 
„Hem Chunder Banerjee for Appellant, 


hae Mr: C. Gregory for Respondents, 


An application complaining thag the defendants, 
having obtained a decree against e` third party, were 
attempting unlawfully to interfere with plaintifi's 
possession, Was rejected by the Court of first instance. 
On appeal the Judge decided that the application was 
entertaisable under Section 229 Act VIIL 1859, and 
remanded*the cuse for trial. The first Court then gave 
the plaintiff a decreé, which, the Subordinate Judge re 
versed on appeal. Jt was objected in special appeal 
that the proceedings were illegal. 


Hep (by Jackson, J., whose opinion prev ailed) that 
the objection was not taken ‘too late; that the plaints 
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iff’s aa could not- by made under Section 229; 


-} and that the error was one which affected the jurisdic- 


tion of the Court of first instance to take summery’ 
cognizance of the case, 


Jackson, J.—Tuis case appears to me so 
‘clear that, but for the contrary opiniou of 
Mr. Justice Mitter from whom I am sorry 
to dissent, I should have no doubt upon it. 


Section 229 is the last of four Sections of 
the Civil Procedure Code which deal with 
cases of obstruction to execution of decrees 
for immovenable property. The first of these 
Sections (226) is in these words :—‘‘ If in the 
“execution of a decree for land or other 
‘immovenble property, the officer executing 
“the same shall be resisted or obstructed by: 
“any person, the person in whose favor 
“such decree was made may apply to the 
“Court at any time within one mouth from 
« the time of such resistance or obstruction, 
“ The Court shall fix a day for investigating 
the complaint, and shall summon the: parly 
“against whom the complaint is made to 
“ auswer the same.” 


Therefore, the Section supposes obstruc- 
tioi or resistance actually made, and in 
such case it enables. the party in whose 
favor the decree was made to complain of 
‘\ it, and from his complaint the party against 
whom it is made is to be summoned. It will 
be seen throughout these four Sections that 
the person’ creating the obstruction is dealt. 
with asthe party complained of or defendant, 
in the enquiry which is to follow, asthe case 
may be. For Sections 227 and 228 denl 
with tbe case in which tha party obstructing 
is a defendant in the suit, or some person at 
his instigation. Under Section 227, in sach 
case the Court “ may pass such orders as may 
be proper under the circumstances of the 
case; ”. and by Section 228, if the Court be 
satisfied in such case that the resistance or 
obstruction was without any just cause, if may 
commit the person obstructing to custody. 
Under Section 229, we have a different class 
of cases, in which the person committing the 
obstruction is some one “ other than the de- 
fendant claiming bend fide to be in posses- 
sion of the property on his own account or 
on account of some other person than the 
defendant; and in these cases the claim is to 
be numbered and registered ns a suit between 
the decree-holder as plaintitfand the claimant 
as defendant, ‘and the Court shall proceed to 
investigate the claim in the same manner and 
with the like power as ifa suit for the pro- 
perty had beeu instituted by the decree-holder 
agninst the claimant,’ that is to say, re- 
versing the position which the claimant 
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“maintain this action beforga Court of equity 
nnd good conscience. It has been held that 
if a person builds upon land jointly belong- 
ing to himself and his co-sharers, and these 
co-slrarers stand by and allow him to do so 
withont objection, an action subsequently 
brought by them to pull down the building 
would not be allowed by a Court of justice. 
The principle of this decision is applienble 
å fortiort ta the circumstances of the present 
ease. A right of easement ia, much weaker 
than a right of “proprietorship ; and ifa 
co-sharer cannot imaintain the action referred 
toabove, I do not see any renson why the 
plaindff should be. permitted to maintain 
such a suit. 


T would therefore decree this special 
appeal | with costs. | 


The 26th August 1868. 


Presents 


Thè Hon’ ble G.-Loch and F. Aw oe 


Ju dyes, 


x icieation Saadon 246 Acet VII. 
.18359—Substitution of beirs as de- 
fendants. 


Case No. 1088 of 1868. 


sida dipa Jrom a decision passed by 
‘the Oficiuting Judge of Moorshedabad, 
dated the 7th March 1868, affirming a 
decision passed by the Moonsiff of Hur- 
"hurparah, dated the eeu Seplember 


‘1867. 


Sreckishen Chowdhry and others (Plaintifs) 
Appellants, 


versus 


Rom Kristo Bhuttachnrjee aud others 
(Defendants) Respondents. 


A 


Baboo Mohinee Mohun Roy for Appellauts. 


7 Baboo Chunder Madhub Ghose for 
Aa Respondents. 


- 
7 = 4 


-"In asuit to set aside the sale of certain lands which 
tad been- attached and sold by a decree-holder as the 
"property of his debtor, plaintiff brought his action 
against the decree-holier and a party “whom he sup- 
‘posed to be the auction-purchaser, Subsequently, find- 
ng that his supposition had been erroneous, he applied 


to have the real purchaser made a party, and the heirs. 


of the decree-holder (who -had died) eeu as 
defendants. 
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Hex», that the suit against the heirs was not barred 
by lapse of time, as it was originally brought within tha 
period of limitation against the deer ee-holder, of whore 
death plaintiff first learnt the news from the return 


‘made to the summons, 


Huenp also, that aven if the auction- -purchaser had 
been omitted from the list of defendants, the suit would, 
not have been defective as he took no pat in ae 
execution proceedings, 


Loch, J.—In this ease, we find that one 
Bhugobutty Debia held a decree againat 
one Mooktakeshee Dossee, and attached cer- 
tain lands alleging them to-be the Jekhernj 
property of the debtor. “The guardian of 
the present plaintiff intervened, and under 
Section 246 claimed possession of the at- 
tached property as his purchased lakheraj, 
aud the remainder as his maliand. The elaim 
to the lakheraj was admitted, that to the 
mal rejected on the 17th of May 1866, and 
the snid faunds were sold uuder Baugobutey’ s 
decree on the 19th of September 1866. 
Pisiotiff brought the present suit on the 
17th of May 1867 against the decree-holder 
Bhugobutty and one Ram Kristo Bhattachar- 
jee, who, he thought, was the auctiou-pur- 
chaser ; but subsequently finding éut his 
mistake, he on the 28th of June “applied tg 
the Court to make Ram Soondur Bhutta- 
charjee the real purchaser, a party, and also 
stated that as Bhugobutty had died in Assin 
1273, her heirs might be substituted ns 
defendants in the cnse against her. ‘The 
Lower Appellate Court hus held thal, as the 
suit was not brouglit against Ram Seoadur 
withiu one year from the date of 17th May 


1866, ag required by Section 246 of the Pro- ~ 


cedure Code, the suit is barred by limitation 
against all the defendants, 


We think the Lower Appellate Court wag 
in error, So far as the heirs aud representa- 
tives of Bhugobutty are concerned, the suit 
is not and cannot be barred, ag it was br oughe 
within one year against Bhugebutty, aud it 
is not shewn to us that plaintiff was aware 
that Bhugobutty was dead. Indeed, look- 
ing at hig application to make the heirs of 
Bhugobatty defendants in the ease, it-ap- 
pears that he first learnt the news of her 
death from the return made to the summons. 
With regard to Ram Soondur, it is snid that 
the | case only began against him èn the dite 
he was substituted for Ram Kristo, and the 


decision of this Court in VI Weekly Report. ` 


er, page 298, is quoted i in support of thag 
plea, We quite agree with the Judges who 
pronounced that ju ent, but.in that case 
the party substituted was not the heir of the 
party originally sued when the cause of 
action accrued, „With regard to ‘the party 
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The 26th. August 1868. 
` Present: l 


The Hon’ble L: S. Jackson and Dwarkanath 
Mitter, Judges. 


Right of way—Zong silence as to ob- 
_ Struction—implied acquiescence, 


a Case No. 461 of 1868, 


Special Appeal from a decision passed by 
the-Principat Sudder Ameen of Beer- 
` bhoom, dated the 13th December 1867, 
afirming a decision passed by the Moon- 
‘stiff of that District, dated the 11th 
December 1866. . 


Banee Madhnb Doss and others (tne of 
the (Defendants) Appellanis, 


VErSUS 


Ram Joy Rokh and others (Plaintiffs), 
Respondents, 


Baboo Nil - Madhub Sein for Appellants, 


Mr, M. L. Sandel and Baboo Onnokool 
Chunder Mookerjee for Respondents. 
Where plaintiff sued to have a dwelling-house pulled 
down which defendant had erected seven years previous- 
ly upon a path whereby plaintiff and others had been 
accustomed to go across defendant's land toa tank (the 
path being not the only, but the shortest, way to the 
tank), it was held that plaintiff's conduct in allowing 
the building to be erected, and in keeping silence for so 
many years, warranted the inference that he acquiesced 
in what defendant did. and that plaintiff's claim was 
unreasonable under the circumstances, and auch as a 
Court of equity and: good conscience oucht not to 
enforce, a ee 
Jackson, J—in. my- opinion, the judg- 
ment of the Court below cannot be sustnined. 
ft seerns that the plaintiff (in common, it is 
alleged, with other members of the com- 
munity) were accustomed to go` across the 
defendant's Jand to-a tank. It nppears that 
there was More than one way to approarh 
the tank, but upon that way which isthe 
subject of the present suit the defendant, to 
whom the land belonged, seven years before 
the commencement of the suit erected a 
building which was part of his family dwell- 
ing-house, and has since used and enjoyed 
the building so ‘erected. After that length 
of time plaintiff comes into Court and asks 
that the building in question may be pulled 
dwn in order to restore to him the shortest 
mode of nccess to the’ tank above mentioned. 
The Courts below have held that the plaintiff's 
right of way, which they find to have existed 
for a pumber of yeara previoug-to the act 
complained of“ ig such that it cannot in any 
way be interrupted,” ged, apparently putting 
aside other constderations of equity, they have 
ordered the defendant’s house to be pulled 
down aud the pathway to be restored, 


t. 


- 
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We do not wish to decide în the present case 
whether such right of way as is asserted by 
the plaintiff is an interest in immoveable pro- 
perty within the meaning of Clause 12 
Section I Act XIV of 1859, for we prefer to 
decidethe case on other grounds. It seems 
to mein the first place that the conduct of 
the plaintiffin allowing the erection of the 
defendant’s house to proceed without inter- 
ruption, and in remaining silent for seven 
years before’ he brought his suit, was such 
that the Court ought to have inferred that 
the defendant had the plaintifs acquiescence 
in what he did. I am of opinion that thia 
is a defect in the investigation quite sufficient 
to enable us to set aside the judgment of the 
Court below, which, in consequence, is errone- 
ous on the merits : but I atso think that where 
a person, having aright of way over another's 
ground, permits that other to divert (for it 
does not appear that more fins heen done in 
this case) the right of way by the erection of 
buildings at more or less expense, and farther 
permits the owner to habituate himself and 
his family to the convenience and comfort of 
the building so erected, and allows that state 
of things to continue for seven years, the 
claim of such person to destroy the building 
so erected and put an end to the convenience 
which the defendant hna enjoyed, merely for 
the purpose of shortening the plaintiff's 
necess to @ particular locality, is an un- 
reasonable claim such as a Court of equity 
and good conscience ought wet to enforce. 
It is difficult, moreover, to understand how 
the Courts can be cnlled on to give effert to 
u right of easement which must rest ona 
presumed ground, where the evideuce and 
indeed the plaintiff’s allegation shows an 
entire intermission of the enjoyment of it 
for seven yenta. 


I am of opinion, therefore, that the deci- 
sion of the Conrt below is erroneous, and 
it must be set aside and the special appeal 
allowed with costs. 

Miiter, J—I am also of the sama opinion. 
It appears to me that upon ‘the facts found 
by the Lower Appellate Court, the spectal 
respondent has no right to obtain the relief 
be has asked for. Itis true that there is. 
no legislative enactment directly applicable 
to rights of easement; but in the absence of 
such an enactment, our daty is to decide 
according to equity and good conscience. 
The plaintiff in this case allowed the de- 
fendant to shut up the pathway in question 
and to build a house upon it seven years 
prior to the institution of this suit; and he 
is not therefore entitled in my opinion to 
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The 26th August 1868. 
Present : 


The Hon’ble L. $. Jackson and Dwarkanath 
Mitter, Judges. i 


Mahomedan Law—Inheritance — 
Eales and females. 


Case No. 455 of 1868. 


Special Anpeal froma decision passed by 


-_ the Principal Sudder Ameen of Patna, 
dated the 17th December 1867, affirming 


a decision passed by the Sudder Moonsiff 


of that District, dated the 27th April 1867. 


Ram Beharee Singh (Plaintiff) Appellant, 


VETSUS 


b 


* Sitara Khatoon and others (Defendants) 
Respondents. 


Baboo Debendro Narain Bose må ðfoulvee 
Syud Murkhumut Hossein for Appellant. 


Mr. C. Gregory and Baboo Annund. 
Chunder Ghossal for Respondents. 


Whera sutviving kindred are related in like degree to 
a deceased party, the males are entitled under Maho- 


medan law to & double share of the inheritance. 


` 


Jackson, J.—In this case, the suit related 
to the property left by one Zenutunuessa. 


This lady had two sisters, named Asmut- | 


unnessa and Rahatunnessa, Asmutunnessa 
had a son nomed Ehsan Ally, whose daugh- 
ter, Sitarn Khatoon, is the defendant. Ra- 
hatunnessa' had also a son named Lutf Ally, 
who had two sons, Ashuree and Aga Jan. 
The last-named, Aga Jan, had two sons. The 
plaintiff claims the property in dispose under 
purchase from Ashuree and the two sons of 
Aga Jan. The Principal Sudder Ameen 
who tried this appeal remarks that Maho- 
medans do not tnke by representation, and 
consequently the defendant Sitara, as well as 


Ashuree, on whose title alone the plaintiff 
now relies, were equally excluded from in- 


beritance ; but he observes that itis imma- 
terial'in respect of the defendant, who is in 
“possession of the property, > . 
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The plaintiffin special appeal before us, 
abandoning any claim under the purchase 
from the sons of Aga Jan, contends that 
his vendor Ashuree and the defendant 
Sitara being related in the like degree to 
Zenutunnessa, would inherit from her ; bat 
Ashuree being a male and Sitara a female, 
the former is entitled to a doulde share, 
nud consequently he should have a-decree: 
to that extent. Jt appears to me that thera 
can be vo question as to the correct- 
ness of this contention if it be found asa 
fact that Ashuree was descended as alleged, 
and that at the time of Zenutunnessa’s death 
there was no nearer heir in existence. If 
has been contended for the defendant that, 
independently, of the question of descent 
which has to be proved, Sitara, the defend- 
ant, and Ashuree, would be entitled to equal 
‘portions ; but it appears to me that the au- 
‘thorities upon this point are all one way and 
conclusively in fayor of the plaintiff. 


Sir William Macnaghten, in the 53rd 
Paragraph, page 11, of his work on Maho- 
medan Law, says :—‘‘Should there be no 
“difference between the strength of rela- 
“tion, the sides, or the sexes of the per- 
“sons through whom they claim, regard, 
“ must be had to the sexes of the claimants 
“ themselves.” In like manner, Mr. Bailles, 
in his Digest of Mshomedan Law, page 
706, treating of distant kindred, says: “ [f 
“the ciaimants are equal in proximity to 
“the deceased, and there is no child of an 
“heir among them, the property is to be 
“equally divided among them, if they are all 


Pa 


“males or all females ; and if there isg 


+ “mixture of males and females, then in tha 


“ proportion-of two parts -for a male and one 
“toa female. ” 


This is without any difference of opinion 
when the sex of the ancestors, whether male 
or female, is the same. If, therefore, the 
fact in this case had been distinctly found, 
we'should have had no dificulty in disposing 
of the suit, but the Principal Sudder Ameen, 
supposing the plaintiff’s claim to be barred 
in the way above stated, has not fully detgr- 
mined the facts stated above. „It is neceg: 
sary that this’ case should ga back to the 
Lower Court in order that he should find 
whether at the death of Zenutunnéssa, Asb- 
uree aud Silara were, ns distant. kindred, 
the persons entitled to take by inhéritance: 
Tf this be so, then tims plaintiff will be eni 
titled to two-thirds of the Property sold in 
right of Askuree, the defendant being justly 


| entitled to the remaining one-third, 


G 
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(special appellant) has assumed in this case, 
for he seeks to be dealt with as plaintiff, 
whereas the claimant in Section 229 is to be 


- the defendant. 


ao 


_ less -intended, 


- Under Section 230, which deals with a 
distinct class of cases, viz., ‘‘ where any per- 
son other than the defendant shall be dis- 
possessed of any land or other immoveable 
property in execution ofa decree,” such per- 


son may apply tothe Court ; and if it appear). 


tliit he has probable ground for his applica- 
tion, he is made plaintiff, and the decree- 
holder, defendant ; and the matte? is invest- 
igated as ina suit so framed. That Sec- 
tion, it is admitted, will not apply in the pre- 
gent case, and the sole question is- whether 
the case cin be brought under Section 229. 


` It has been said that this objection hns 
been taken now for the first time ; it has also 
been said tliat the objection is technical, and 
one which caunot be entertained in con- 
formity with Section 350 of the Code ; and 
further, that to entertain it now would be an 
act of injustice to the special appellant, 
because if it had been taken in the first 
instance, the special appellant might have 
gone into the mofussil, made actual resist- 
ance, and so committed a misdemeanour. 
With great deference, I think that the objec- 
tion has not beén taken too lute. ‘The ap- 
plication was not made under Section 229, 
but;-at least as it was understood and doubt- 
under Section 230. ‘The 
Moonsiff in the first instance refused to en- 
terfnin the appligation, holding that Section 
230 was .not applicable. The Judge de- 
cided that the application is entertainable, 
not under Section 230, but under 229, and 
remanded the case for.trial. In this state of 
things, the decree-holder’s remedy was, it 
may be said, by special appeal. But it has 
béen held that a party is not bound to appeal 
apecially.to this Court utder a “mere inter- 
locutory order, but may reserve such objec- 
tion-to be urged in the appeal against the 
fiual.order. I think if the opposite objec- 
tion had now been made by the claimant, 
numély, that Section 230 did apply, it would 
be now in time. 


. Now, as to the observation that the objec- 
tion is techuical and not entertainable by 
reason of Section 350, the latter part of 
that Section is in these words :—‘‘ But no 
“ decree shall be reversed or modified, nor 
“t shall any case be remanded to ithe Lower 
s Court, on account of any error,. defect, 
“Cor irregularity either in the decision or 
any interlucutory order passed in the 
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“ suit not affecting the merits of the case 
“or the jurisdiction of the Court.” The 
phrase “jurisdiction of the Court’? is, no 
doubt, one whieh has been very much mis- 
applied, but it is fully applicable in this 
ease. The question which the special ap- 
pellant desired to bring under the cogni- 
zance of the Court was one which had not 
been investigated in the previous Suit. It 
was one which, if he desired to have it in- 
vestigated under ordinary circumstances, he 
ought to have brought in the form of a suit 
commencing with a plaint on the prescribed 
stamp ; but under the circumstances set 
forth in'Section 229 or 2380, he might be 
enabled to bring his case under the cogni- 
zance of the Court otherwise than by regu- 
lar suit, but only under such circumstances. 
Section 230 admittedly would uot apply, 
and therefore the appellant claimed to bring 
his case under Section 229 ; and as the claim 
in my opinion could not be mude under 


‘Section 229, I think the error was one 


which affected the jurisdiction of the Vourt 
to take summary cognizance of the case. 


It is suggested that the word ‘‘ resistance” 
does not necessarily mean resistance by 
force, I fully agree in this opinion. It is 
only necessary to bring the case within Sec- 
226 and the following Sections that the 
officer of the Court shail have been obstruct- 
ed and resisted, nnd in consequence of that 
the decree-holder shall “have complained. 
That is not the case in the present instance. 
I think that the application was one which 
the appellant was not entitled to make. I 
ain of opinion that the Judge’s order wus 
erroneous, and that the proceedings should 
be set aside. 


= I regret very much that my learned 
collengue is of a different opinion ; but under 
the 86th Section of the letters patent, I 
have no option but to give effect to. my 
judgment, and to direct that the special ap- 
‘peal be dismissed with costs. 


Mitter, J.—The plaintiff, now special 
appellant before us, preferred nu applica- 
tion to the Moonsiff of Behar, complaining 
the defendants Beharee Loll ad 
Gunori Loll, having obtained a dacree against 
one Mittrojeet Singh, were attempting unlaw- 
fully to interfere with his possession ia 
execution of that decree. ‘This application 
was rejected by the Moonsiff, but au appeal 
to the Judge the Moonsiff was -directed to 
deal with it under the*provisions .of Section 
299 Act VIIL of 1859. The Moonsiff then 
gave a decree to the plaintiff, holding that 
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the plaintiff was entitled to remain in pos- 
session ts a mokurrureedar, and that the 
defendants had no right to interfere with 
that possession in execution of the decree 
obtained by them against Mittrojeet Singh. 
Against this decision, an appeal was pre- 
ferred by the defendants to the Subordinate 
Judge of Patna, and thnt officer has revers- 
ed it upon thé ground that the plaintiff has 
failed to show that the mokurruree pottah 
relied upon by him was ever delivered to 
him by his lessors. 


The plaintiff appeals specially tọ this 
Court ; but a preliminary objection has been 

raised before us upon the ground that the 
proceedings in the case are illegal, inas- 
much as there was no complaint before the 
Moonsiff that any resistance or obstruction 
had been offered to the officer who was de- 
puted by the Court to execute the decree. - 


I am of opinion that this objection is of 
a purely technical character ; and as it gp- 
pears that it was uever takeu before either 
of the Lower Courts, I would not entertain 
it at this late stage of the proceedings. 
Rightly or wrongly, the case has been al- 
ready numbered and registered as e regular 
suit between the parties, aud has been dealt 
with as such by both the Lower Courts. 


Nor has it been suggested to us that the; 


Moounsiff could not have tried this suit either 
with reference to the nature of the relief 
sought for, or with reference to the value of 
the property involved in it. Under such 
circumstances, itis clear that the objection 
is not one which affects either the merits of 
the case or.the jurisdiction of the Court by 
which it has been tried, and this Court is 
‘not competent in my opinion to entertain 
such an objection under the provisions of 
Section 850 of the Code. Whether there 


was a complaint before the Moonsiff under , 


the provisions of Section 226 or not, it is foo 
late now to enquire. The fact, however, is 
evident, tliat whilst the defendants were try- 
ing to obtain possession of the property 
decreed to them, the plaintiff came forward 
and complained against them before the 
‘Mponsiff, instead of taking the law into his 
own bands. If this objection had been taken 
earlier, the plaintiff might have gone back 
‘and resisted the officer who was deputed to 
deliver possession to the defendants, although 
Iam Yar from saying that sucha course 
‘would have-been either legal or proper. At 
‘auy rate, the objectiu mounts to nothing 
more than a plea that the plaint has not been 
engrossed upou a full stamp; but such a 
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plea, I apprehend, is not within the jurisdic- 
tion of this Court to entertain when the 
case has been tried apon its merits by both 
the Lower Courts ; I would, therefore, over- ` 
rule this objection and try this special up- 


speal upon‘the merits, 





The 26th August 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarknanath 
Mitter, Judges. 


Intervention— Section 77 Act ¥ of 
1859. 


Cases Nos. 8030 and 30381 of 1867 under 
Act X of 1859, 


Special Appeals froma decision passed by 
the Judge of. Dacca, dated the 27th August 
1867, affirming a decision of the Deputy 
Collector of that District, duted the 22nd 
April 1867, : a 


Umbika Churn Nag (Objector) Appellant, 
° VETSUS 


Musst. Shibosoonduree Debea (Plaintiff) 
' Respondent. `: 


Baboo Sreenath Banerjee for Appellant, 


Baboos Nil Monee Sein and Rajendranath 
Misser for Respondenc. l 


~ Section 77 Act X of 1859 does not allow an intervenor 
to set up an allegation of receipt of rent against a recent 
declaration of title. 


_ Jackson, J.—Ir appears. to me that this 
special appeal is groundless. The plaintiff 
has shewn that the decision of the Civil 
Court has established his right to the land 
in question, It is not the meaning of Sec- 
tion 77 of Act X of 1859 that au inter- 
venor should be allowed to set up an allega- 
tion of receipt of rent against a recent de- 
claration of title; nor could the plaintiff 
be justly remitted to a fresh suit to estab- 
lish that which he had already established 
in a former suit, ‘The special appeal is 
dismissed with costs, 


1868.) - Oivi? 
i - The 27th August 1868. 
ics l Present : 
The Hon’ble J. B. Phear and C, Hobhouse, 
Judges. - 


Onus probandi—Allegation of fraud. 
Case No. 791 of 1868. 
Special Appeal from a decision passed by 
the Judge. of Beerbhoom, dated the 14th 
January 1868, reversing a decision passed 
by the Principal Sudder -Ameen of that 
District, dated the 24th June 1867. 


Lalla Roodro Pershad (one of the Defendants ) 
Appellant, 


VETSUS 


Binode Ram Sein and others (Plaintiffs 
-© Respondents. i 


-Baboo Kishen Succa Mookerjee for 
Appellant. ; 


Baboo Romesh Chunder Mitter fòr 
~o Respondents. ` 


: A decree-holder, driven by an order ofthe Court under’ 
` Section 346 of the Civil Procedure Code, made in the 
execution proceedings, to seek a remedy in a regular suit, 
sued to establish his right to certain property as being 
that of his judgment-debtor. The defendant, admitting 
that the property had been the judgment-debtor’s, alleged 
that it had passed to himself by conveyance. Plaintiff, 
admitting-the fact of such a deed of sale, alleged that it 
was fraudulently executed in order to deprive him of his 
just rights, - e 


Herp that plaintiff was bound to prove, the fraud. 

Phear, J.—We think that the Judge of 
the Lower Appellate Court has dealt. erro- 
neously with this case. He seems to have 
entered upon it with the impression that the 
order of the Princtpal Sudder Ameen made 
in the , execution proceedings, and there 
allowing the present defendant’s claim, could 
in some way or other affect the burden of 
proof in this suit. Itisclearly not so. The 
only effect of the Principal Sudder Ameen’s 
order under Section 246 of the Civil Proce- 
-dure Code was to drive the plaintiff to bring 
this suit for the purpose of asserting his right, 
and further to bring this suit within twelve 
‘months. But the suit having once been 
brought, the burden lies upon the plaintiff 
to give some prima facie proof of his claim. 
Now, his claim to the property which is the 
Subject of the suit is nothing other than this, 


“that the’ property is the property of his judg-' 


ment-debtor, and, as such, he is entitled to 
‘take ‘it in execution’ of his former decree. 
It does happen in this case that,the defend- 
-ant affords the plaintiff the primé facie proof 
which he wants, for the defendant ino his 
written statement admits. that the property 
was the property of the judgment-debtor, and 
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‘says that it has passed to him (the defendant) 


by a conveyance from that judgment-debtor. 


At this stage, then, the burden of proof is 


shifted, and it becomes incumbent upon the 
defendant to show that there has been a 
transfer of the property from the judgment- 
debtor to him. But here again, he, like the 
plaintiff, can appeal to the words of his 
opponent for the purpose of supplying at 
least prima facie evidence on this point, for 
the plaintiff in his plaint clearly admits that 
there was a deed of sale from the judgment- 
debtor- to the defendant executed between 
the parties, only, he asserts, that this docu- 
ment is invalid for the purpose of transfer- 
ring the property as against him (the plaint- 
iff) because it, was concocted in fraud and 
with the direct intention of defeating his (the 
plaintiffs) just rights. 

In this view of the case, it is clear that the 
Lower Appellate Court was wrerg in en- 
quiring whether or not the deeu was exe- 
cuted. The parties stood before the Court 
with the admission by the plaintiff himself 
that a deed executed by the jadgment-debtor 
in favor of the defendant did actually exist. 
The matter which twas in contest between 
the parties was whether or not that was a 
good and valid deed,—whether it had the 
effect which in terms it purported to 
have. The plaintiff said it had not, 
as we have already mentioned, because le 
said it was a fraudulent act against him, 
and therefore must be treated as a nullity. 
Now, if this beso, nothing can be plainer we 
think than this, that the burden of proving 
the allegations of fraud and collusion lay 
upon the plaintiff. ‘The plaintiff made those 
allegations ; and unless those allegations were 
proved, there wasa good title in the de- 
fendant,—there wasa transfer of the pro- 
perty from the judgment-debtor to the 
defendant which the judgment-debtor him- 
self could not gainsay ; and it is we think 
difficult to draw any substantial distinction 
between the case as if thus rests between the 
parties, and the case of Sreeman Chuuder Dey 
against Gopal Chunder Chuckerbutty, decid- 
ed by the Privy Council, and reported “at 
page 10, VII Weekly Reporter, Privy Council 
Reports. But, even apart from the decision 
of the Privy Council which is there report- 
ed, it is almost elementary to say that 
where a litigant party’s case depentis upon 
the-establishment of* fyaud in the conduct of 
the other side, it lies upon Him to prove the 
fraud. Now, it seems. to us that the Judge 
of the Lower Appellate Court has decided 
the ‘suit between the parties, not upon the 


A 
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issue of fraud which it lay upon the plaintiff waneepore for the year 1270. His allegation 


to make out, but upon the false issue whe- 
ther or not the defendant’s kobalah had ever 
been executed, which issue, if it really arose 
between the parties, no doubt would rightly 
rest upon the defendant, 


Undæ these circumstances, we think that 
we must reverse the decision of the Lower 
Appellate Court and remand the case to that 
Court for re-trial upon the issue whether 
or not the kebalah executed by the 
judgment-debtor to the defendant was made, 
to the knowledge of the defendant, in 
fraud of the plaintiff’ and io defeat his 
rights in execution of the Civil Court de- 
cree. If the Judge should be of opinion 
that the deed was made in fraud of creditors 
among whom the plaintiff was one, he ought to 
find this issue in the affirmative, even though 
he should not come to the .conclusion that the 
judgment-debtor and the defendant had, at 
the time of the execution of the deed, a 
specific intention to defraud the plaintiff 
personally. Costs will abide the event. 





The 27th August 1868, 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Evidence~—Pleader’s admission. 
Case No. 1110 of 1868. 


Special Appeal froma decision passed by 
the Judicial Commissioner of Assam, 
dated the lst February 1868, modifying 
a decision of the Principal Sudder Ameen 
of Kamroop, dated the 18th December 
1867. 


Kaleekanund Bhuttacharjee (one of the De- 
fendants) Appellant, 
VErSUS 
Gireebala Debia (Plaintiff) and others (De- 
fendants) Respondents. 
pPaboo Obboy Churn Bose for Appellant. 
Baboo Girendur Mohun Chucherbutty for 
Respondents. 


The admission of a defendant's vakeel in Court was 
- held to be legal evidence of the receipt of money and to 
do awayewith the necessity for other proof, 

Jackson, J.—THE plaintiff, the mortgagee 
of Pergunnah Roopskee and Bhowaneepore, 
has sued to recover from the defendant 
No. L and defendant No. 2, the servant of 
defendant No. 1, his one-third share of ‘the 
rents of Pergunnah Roopshee and ‘Bho- 


n i 


is that, notwithstanding that the defendant’s 
futher’s brother mortgaged to him a one- 
third share of these Pergunnahs, the de- 
"fondant No. 1, partly directly and partly 
through the defeudant No. 2, has collected 
his (plaintiffs) share of the rents: The 
defendant No. 1 denies that he directed his 
agent to collect the plaintiff’s rents, but 
states that he has solely collected his own 
two-thirds share of these Pergunnahs. The 
defendant No. 2 admits that he has collected 
rupees 535-5-4 of the rents belonging to the 
plaintiff. The first Court has decreed the 
suit partially against the defendant No. 2 
for the amount collected by him, and has 
given a decree also against the defendant 
No. 1 for the one-third share of the rents 
collected by him, as well.as for the amount 
collected by his agent, the defendant No. 2. 
The defendant No, 2 has acquiesced in the 
decree, as he has not appealed ; and it is final 
so far. The defendant No. 1 has appealed. 
But the Lower Appellate Court has confirm- 
ed the decree of the first Court. The defend- 
ant No. 1 now appeals specially. His ground 
is that he did not direct his agent to collect 
the rents of the plaintiff, but only his own 
rents, The Lower Appellate Court has 
found upon the facts that he did give a pur- 
wannah to collect the rents of these Per- 
gunnahs, which purwannah did not specify 
the share of the rents which his agent had 
to collect ; and further, that he appears to 
have given a jumma-bundee to his agent, 
which included the whole of the rents. 


It may or it may not be that it was a 
missapprehension on his agent’s part, and 
that he did not deliberately intend that his 
agent should collect the rents of the plaint- 
iff. Still, it appears, that in accordance 
with his orders, these rents were collected. 
As regards the sum collected, however, 
namely, 585 rupees 5 annas and 4 pie, which 
belonged to the plaintiff, itis clearly -shown 
and admitted by the plaintiff that the defend- 
ant No. 2 offered them to the plaiutiff. But 
the plaintiff refused to receive them. Under 
these circumstances, we think the defendant 
No. 1 should not be made liable for this sum, 
which Lis agent was ready to pay over, and 
which he had previously offered to re-pay. 
In addition to this sum, however, it was 
ulso found by the Lower Appellate Court 
that the sum, of rupees 473-1-18 had been 
directly collected by the defendant No. 1; 
and in addition to that, that the sim of 
rupees 284-8 was also collected by the 
agents of the defendant No.1. Taking the 
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aggregate of these sums, it is clear that the 


defendant No. 1 obtained more than his 
share of the rents. The Lower Appellate 
Court, accordingly, confirmed the decree of 
the first Court decreeing to the plaintiff one? 
third of these two sums. 


It is objected in special appeal: that there 
is no legal evidence of the fact that these 


- sums were collected by the defendant No. 1. 


On examining the record, we find that the 
vakeel of the defendant No. 1 was distinctly 
asked in Court whether his client had re- 
ceived these sums of money, for which re- 
ceipts had been filed in Court, and in answer 
the defendant No. 1’s vakeel admitted that 
his master had received all this money. 
That admission is legal evidence, and did 
away with the necegsity under which the 
plaintiff would otherwise have labored to 
prove these receipts. We see no reason 
therefore for interfering with tlie decision 
of the Lower Court as regards these sums 
of rupees 473-1-13 and 284-8, as for one-third 
of which the plaintiff is entitled to a decree 
against the defendant No. 1. _ But as regards 
the remaining sum of 535 rupees 5 annas and 
4 pie, we think that the decree should have 
been passed only against the defendant No. 2 
and so far we modify the decree of the Lower 
Appellate Court. The parties will pay 
their own costs. í 


The 27th August 1868. 
Present ; l 


The Hon’ble L. S. Jackson and F. A. 
: Glover, Judges. 


Enhancement of rent — Grounds in 
the notice—Section 17 Act X. 1859, 


Case No. 1105 of 1868. 


Special Appeal froma decision passed by 
the Officiating Judge of Moorshedabad, 
dated the \st February 1868, affirming 
a decision of the- Deputy Collector of 
Jungeepore, dated the 11th April 1866, 


Dwarkanath Chowdhry (Defendant) Appel- 
lant, 


VETSUS 


Beejoy Gobind Burral and others (Plaintiffs) 
Respondents. " l 


Babno Gopal Lall Mitter for Appellant. 
Baboos Luckhee Churn Bose, Bhuggobutty 
. Churn Ghose, and Ashootosh Chatterjee 

for’ Respondents, oe 


It is not sufficient for a notice of enhancement of rent 
to allege generally the grounds of enhancement men- 
tioned in Section 17 Act X of 1859: it should set forth 
specific and tangible grounds of enhancement applicable 
to the particular case. 


Jackson, J-—Two questions were raised in 
this special appeal; one relating to the defend- 
ant’s liability to enhancement ; ‘and tfe other, 
as to the rates at which he was ordered to pay. 
It is contended, first, that the Court below had 
found that the defendant was liable to en- 
hancement, denying him the benefit of the 
presumption under Section4 Act X of 1859 
upon no other ground than the proof afforded 
by the plaintiff’s jumma-wasil-bukee papers. 
On referring to the record, it turned out that 
there was independent evidence upon the 
point, which was corroborated by the jumma- 
wasil-bakee. On this part of the case, there- 
fore, there is no ground for disturbing the 
judgment of the Lower Appellate Court, 
Upon the other point, however, we think 
that the judgment complained of cannot be 
sustained. It appears that the notice served 
on the defendant, as unfortunately we have 
seen in many other cases of the same kind, 
did not set out specific and tangible grounds 
of enhancement applicable to the particular 
case, but alleged generally all the grounds 
of enhancement mentioned in Section 17 
upon which a tenant having a right of occu- 
pancy may be enhanced, and the plaint seema 
to have been framed in the same manner. Ths 
plaintiff wholly failed in regard to two of the 
grounds, viz., as to the increased productive- 
ness of the soil and as to the arrear of the 
holding. But some evidence was adduced 
to shew, not that the prevailing rate for simi- 
lar lands in the vicinity was higher, but that 
certain ryots holding similar lands did pay 
at a higher rate. But part of the sama 
evidence also went to show that the ryots 
generally in the same mouzah were paying 
at less rates than the witnesses, though 
what those less rates were was not precisely 
stated. It appears to us that evidence of 
this description is not such as will support a 
suit for enhancement under the 2nd Clause 


.| of Section 17; aud I also think, as I haye 


held before in „similar cases, thaé the zemin- 
dar who proceeds against the ryot with 
such indefinite notice as given in the pre- 
sent case, and supports his demand with such 
unsatisfactory proof, ought not te sticceed, 
Weare of opinion, therefore, that the deci-« 
sion of tlie Lower Appéllate Court is errone- 
ous. 


The special.appeal is allowed with costs, 
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The 27th August 1868. 
Present: 


The Hon’ble F, B. Kemp and E. Jackson, 
Judges. 
Tenancy under a Riowrusseedar— 
Suit by zemindar—Indenture in 
Englésh form—Rubooleut — Act X. 

' 1859. 


Case: No. 795 of 1868 under Act X of 1859. 

Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 2nd 
March 1868, reversing a decision of the 

_ Deputy Collector of Howrah, dated the 
28th November 1867. l 


Kishen Doss and another 
Appellants, 


(Defendants) 


VETSUS 


Hurry Jeebun Doss (Plaintiff) and others 
(Intervenors) Respondents. 


Baboos Khettur Mohun Mookerjee and 
Poorno Chunder Shome for Appellants. 


Baboos Debendro Narain Bose and Tara 
Prosunno Mookerjee for Respondents, . 


Where a party who had tenanted land from a mow- 
russeedar and had built uponit, was sued by the ze- 
mindar for a kubooleut, and ‘instead of pleading his 
tenancy under the mowrusseedar, gave the latter notice 
through his attornies to appear: HELD that the mow- 
russeedar was not bound to appear in that suit. 


Where two parties bind themselves under an inden- 
ture drawn up in the English form, the ‘one to lease, 
and the other to pay rent for certain land, the contract 
ig complete and a suit for arrears of rent due under it 
will lie under Act X. 1859, although no separate kuboo- 


leut is executed, 
` Kemp, J.—Tsis was a suit for rent. 


The Judge has decreed the plaintifs suit. 
In special appeal it is ‘contended, first; 
that the Lower Court is wrong in constru-: 
ing the lease executed by the plaintiffs asa. 


contract binding upon the special appellants, 
the defendants, inasmuch ag there was no 
~ exchange or counterpart, which was neces- 
sary for the completion of the- contract ; 
Qndly, that in the absence of a kubooleut, 
the plaintiffs’ suit for arrears of rent ought 
_ to have been dismissed; 8rdly, that the special 
appellant never held possession of the land un- 
der the pottgh; 4¢/ly, that the Lower Appellate 
Court should have inquired into the allega- 
tions of the defendant that he entered into the 
contract under a misapprehension ; and dthly, 
that the plaintiffs having stood by and allow- 
ed the zemindars to obtain a decree for a 
kubooleut against thd special - appellants, al- 
though they, the special respondents, had 
been served with a notice calling upon them 


to prove their title, the spécial respondents | 


must be held to have waived their title. 
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The first and the second grounds may be 
disposed of together. The parties to the suit 
bound themselves under an indenture drawn 


upin the English form, the one to lease 


certain lands and the other to pay rent for 
the same. ‘his contract is complete in 
itself and is not disputed, and a suit for 
arrears of rent due under that contract will 
lie under. the provisions of Act X of 1859, 
although no separate kubooleut was exe- 
cuted. A kubooleut would simply imply the 
consent on the part of the appellants to pay 
rent, and this consent is to be found in the 
indenture noticed above. 


On the third ground, the defendant in his 
deposition admits that thé plaintiff gave him 
possession of the land. On the fourth ground, 
there were no allegations of fraud, nor is there 
any thing on the record to show tliat the de- 
fendant entered into this contract under a mis- 
apprehension. The terms of the contract 
are most favorable to the defendant, who 
obtained thereby 7 beegnhs more or less 
situated on the banks of the river close to 
Calcutta, of land suitable for the erection 
of screws and godowns, &c., at a yearly 
rent of 50 rupees, and he has the option, 
after the expiry of the term of the first 
lease, to renew the lease on the same favor- 
able termg for the same period, namely, 20 
years, Such a transaction appears to us 
to be free from any taint of fraud. 


With reference to the last ground, it appears 
that the zemindar after the defendant, had 
erected buildings for a screw, and otherwise 
laid out money upon the land, threatened the 
defendant to turn him out unless he came 
to terms with him, A suit was brought by 
the zemindar for a kubooleut, and the de- 
fendant, instead of pleading his tenancy un- 
der the plaintiff, who apparently is the 
mowrusseedar, confessed judgment. It is 
said that he gave the plaintiff a notice” 
through his attornies to appear in that suit 
and to prove his title. But the plaintiff 
was not bound to appear in that suit. His 
title could not be questioned by his tenant 
and there was no contention as between the 
zemindar and the mowrusseedar. If the 
defendant had cited the plaintiff as a witness’ 
and had pleaded his tenancy under the 
plaintiff, it may have been that the suit of 
‘the zemindar would not have been success- 
ful; at allevents, the plaintiff, the alleged 
mowrusgeedar, would have had to disclose 
his title. Instead of adopting this proce- 
dure, the defendant thought proper to take 
the ill-advised step of confessing judgment. 


1868.] Civile 
. We concur entirely in the judgment of 
the Judge, and dismiss this appeal with 
costs, ; 





. The 27th August 1868. 7 
Present : Ta 


The Hon’hle L. S. Jackson and Dwarkanath 
= Mitter, Judges. 


Purchase of mortgaged property— 
` Encumbrances. 


Case No. 126 of 1868. 


Special Appeal from a decision passed by 
the Officiating Judge of Shahabad, dated 

‘ the 5th December 1867, affirming a de- 
cision of the Principal Sudder Ameen 
of that District, dated the 19th August 
1867. 


Banee Perghad (Plaintiff) Appellant, 
versus 


Reet Bhunjun Singh and others (Defend- 
-“ants) Respondents. 


Baboos Kalee Kissen Sein, Abinash Chunder 
Banerjee, and Boodh Sein Singh for 
Appellant. 


Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Respondents. 

A purchaser of property sold under a decree in favor 
of a mortgagee cannot claim to set aside, as prejudicial 
to his rights, a ticca pottah granted by the mortgagee 
when those rights were not in existence. 


It cannot be maintained that the purchaser in such a 
case takes the property free from such lease or farm as 
. the owner might have found to be expedient or conve- 
nient, provided the value of the property was not im- 
paired and the operation of the mortgagee's lien not 
impeded, 

Jackson, J.— Wu think the decision of the. 
Lower Appellate Court must be affirmed, 


‘The first ground of special appeal is that 
the ticea pottah complained of should be 
set aside as being prejudicial to the plaintiff’s 
rights. The plaintiffs rights were notin 
existence when the ticca was grauted, and 
the right, title, and interest which he has 
acquired are those of the mortgagee who 
created the ticca. 


The second ground is that the plaintiff 
having -purchased the property under the 
decree in favor of the mortgagee, takes it 
free from all alienation or incumbrance creat- 
ed subsequently to the mortgage. 

We apprehend that this proposition is not 
maintainable in the full sense. of the words 
in which it is framed, if the term incum- 


brance is meant to include such temporary’ 
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arrangements by way of lease or farm as the 
owner might find to be expedient or conve- 
nient. 

The mortgagor was restraiņèd from alien- 
ating the property which he’ had pledged, 
but he was not divested of, or restricted in, 


-| the management of the property, and as long 


as nothing took place which impfired the 
value or impeded the operation of the mort- 
gagee’s lien, we think that the mortgagor in 
creating a temporary lease acted within hig 
powers, and that the purchaser has no legi- 
timale cause of complaint. 


It is not our intention that the effect of 
this decision should go beyond the particular 
case before us, and with this statement we 
dismiss the special appeal with costs. 





The 28th August 1868. 
Present : 


The Hon’ble L, S, Jackson and F. A. Glover, 
Judges. 


Res adjudicata—Section 23 Act X. 
1859—Section 2 Gode of Civil Pro- 
cedure, 

Case No. 1402 of. 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau- 
gulpore, dated the 25th March 1868, 
affirming a decision of the Moonsiff of 
that District, dated 12th July 1867, 


Mr. F. Holloway (Defendant) Appellant, 
VETSUS 
Asman Roy (Plaintiff) Respondent . 
Baboo Boodh Sein Sing for Appellant. 
Baboo Kalee Kishen Sein for Respondent. 


Ina suit by a teiant to recover possession of land 
from which he had been dispossessed by defendant un- 
der color of a sub-lease alleged to have been extorted 
by force, it appeared that plaintiff had on this very 
cause of action sued the defendant in the Court of the 
Collector, who had found the sub-lease to be good and 
valid and had dismissed the suit: HELD that the suit 
having once been dismissed by a Court of cumpetent 
ya eciorion could not again be entertained by. the Civil 

ourt, 

~ 

Jackson, J.—IT appears to beequite clear 
that the plaintiff is not entitled to maintain 
the suit in the Civil Court. The allegation 
is that the plaintiff is a tenant entitled to the 
occupation of the land ; that the defendant 
Mr. Holloway was the farmer representing 
the landlord ; and that he had dispossessed the 
plaintiff from his land. ° The plaint states 
| also that this dispossession took place under 


color of an alleged sab-lease granted by the 
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plaintiff to the defendant, which sub-lease is 
alleged to have been extorted by force. It 
is stated, and got denied, that the plaintiff had 
complained -ọf this force in the Criminal 
Court, and the complaint had been dismissed ; 
further, the plaintiffhad upon this very cause 
of action sued the same defendant in the 
Court of the Collector, alleging that he had 
been illegally dispossessed from the land in 
dispute. ‘The Collector entertained the suit, 
and on the defendant setting up the sub-lense, 
the Collector found it to be good and valid, 
and he dismissed: the suit. It is for this 
very dispossession that the plaintiff has now 
again brought the present suit before the 
Civil Court. 


The Principal Sudder’ Ameen, affirming 
the judgment of the Moonsiff, has held that 
the suit might ‘be entertained and has given 
judgment for the plaintiff, and in giving 
his judgment he refers expressly to some 
precedents, and amongst others, to the case 
of Gooroo’ Doss Roy, appellant, reported in 
VIL Weekly Repoter, page 186. 


I think that the precedent in ques; 
tion does not apply, and that the . special 
appellant justly contends that this suit 
having once been dismissed by a Court of 
competent jurisdiction could not again be 
entertained by the Civil Court. The pre- 
odent in, VIL Weekly Reporter just re- 
ferred to applies to cases in which there is 
a question of title between the ryot and the 
ejecting landlord. In this case, there is uo 
such question, the title of. the ryot being 
fully admitted, the defendant’s answer being 
in this suit, as in the previous, that the ryot 
had granted him a lease and so assigned to 
him a portion of his interest in the land,— 
that constituting a valid answer. to the first 
suit as well as the second. It seems to me 
that, when the Collector had with complete 
jurisdiction once tried the suit, to suffer the 
plaintiff to raise the same issue again in the 
Civil Court would eutirely frustrate the in- 
tention of the Legislature as expressed both 
in Section 23 Act X of 1859 and in Sec- 
tien 2 of the Civil Procedure Code. 


It was contended by the special respondent 
that the plaintiff in the first suit had merely 
complained of an illegal dispossession by his 
landlord, whereas in . the second suit he re- 
ferred ‘in his plaint to the pretended sub- 
leage set up by the défettdant, and that in this 
way the questién to be tried was varied. I 
think that the plaintiff, whether in the Col- 
lector’s Court or in the Civil Court, would 


have to recover upon his own title and eould . 








et ea 
neither conclusively say what the defendant’s 
titlé was, nor by a statement of that title 
alter the nature of the suit. It is manifest 
that this suit was not by mistake brought to 
the Collector’s Court, aud dismissed by the 
Collector as one beyond his competency to 


try, nor one which the Collector could try 


partly and inconclusively so that it was ne- 


cessary to resort to the Civil Court for a com- 


plete and binding decision ; but the plaint- 
iff being unsuccessful in the Collector’s Court 
has thought fit to repeat his experiment 
in the Civil Court. The special appeal is 
allowed and the judgment of the Lower Ap- 


pellate Court is reversed with costs. 


Glover, J.—I concur. 





The 28th August 1868. 
- Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 


pherson, Judges. 


Mortgage—Eoreclosure proceedings— 


Constructon of a compromise— 
Cross appeal aranst co-respondent. 
—Secton 348 Act VIII. 1859. _ 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Jessore, dated 
the Tth August 1867, affirming a decision 
of the Sudder Moonsiff of that district, dated 
the 12th February 1866. 

Goonomonece Dossia (one of the Defendants) 

Appellant 


versus 
Parbutty Dossia (Plaintiff) and others 
(Defendants) Respondents. © . 
Baboo Oopendur Chunder Ghose for Appellant. 


Ur. J. S. Rochfort and Baboo Romesh 
Chunder litter for Respondents. - 


A mortgage debt not having been paid off on the date 


on which it was payable, notice of foreclosure was issued 


and served. During the currency of the year of grace, 


the mortgagor and mortgagee having come to an ar- 


rangement, filed petitions in Court in the foreclosure 
proceedings, setting forth that part payment had been 
accepted, and that the rest of the debt would be paid with 
interest on the date of the expiry of the year of grace, 
failing which the sale should become absolute. : 


Hrwp thatit was not the intention of the parties 
to substitute a new contract for the one under which the 
notice of foreclosure issued, or that the proceedings 
should be allowed to drop. 


Ifa decree is passed partly in favor of, and partly 
against, a plaintiff, aud one of the defendants alone ap- 
peals as against the decree in favor of the plaintiff, mak-. 
ing a co-defendant a respondent, there is no reason why 
the latter should appear or interest himself in the result ; 


nor why the plaintiff should be allowed at the hearing 


-to raise objections to his suit ‘having been dismissed 


against the other defendant, 
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. Macpherson, J.—The main question in this 
case was whether certain foreclosure proceed- 


ings taken by the respondents were sufficient. 


The suit is for possession as upon the fore- 
The mortgage debt 
was, according to the terms of the mortgage 


closure of a mortgage. 


contract, re-payable on the 13th Magh 1266. 


The debt not being paid off, the mortgagee, on 
the 5th Joyst 1267, issued notice of foreclos- 
ure, which notice was served upon the mort- 


gagor on the 12th Joyst.. 


According to the practice-of the Courts which 


prevailed until within the last few weeks, 


the year of grace was reckoned from the date of 


the notification. A Full Bench of this Court 
has recently decided that the year of grace is 
to be counted, not from the date of the notice, 
but of the service of the notice: but accord- 
ing to the old practice, the year of grace in 
this case would have expired on the 5th Joyst 
1268. During the currency of the year of 
grace, and on the 6th Bhadro 1267, the mort- 
gagor and mortgagee having come to an 
arrangement, both filed petitions in Court in 
the foreclosure proceedings. ‘Their petitions 
substantially agree, and they profess to set 
forth the arrangement which had been come 
‘to. The mortgagor in her petition says in 
effect,—‘' I not having paid the whole, &c., 
‘‘ within the stipulated period, notice was 
‘ served on me: therefore it is agreed upon 
“ between us, that I not being able to pay 
fall that is due, I have paid rupees 690 out 
‘“ of the total of rupees 1,272 ; and I will 
.“ pay the remaining rupees 562 on the 5th 
_“ Joyst with interest. Jf Ido not pay that 
** sum within the time, then the sale of that 
“ mehal shall become absolute, no one of my 
‘‘ heirs, &c., shall make any objection, &c,”’ 


It is contended that the effect of this 
arrangement of the 6th Bhadro was to super- 
sede the original mortgage contract altoge- 
ther, and (so far as the balance of rupees 562 
was concerned) to substitute an entirely new 
contract ; and it is urged that anew contract 
being thus entered into, theold one was 
at an end, and the proceedings of fore. 
closure taken under the old contract were of 
no value or effect as regards the balance of 
rupees 562. The appellant in fact contends 
that the present suit for possession will not 
lie, because there have been no proceedings 
of foreclosure taken with reference to the 
alleged new contract of 6th Bhadro 1267. 


No doubt, if the arrangement of the 6th 
Bhadro had the effect of substituting a new 
contract for the original contract, the conse- 
quence contended for by the appellant would 





necessarily follow. But I think that upon a 
right construction of the petitions filed by the 
parties, itis evident there was no intention 
to substitute an entirely new contract for the 
one under which the notice of foreclosure 
issued; and that all that the parties meant 
was to declare that a payment in part was 
made and accepted then, and that the balance 
would be paid and accepted upon the day 
which both the parties believed to be the date 
of the expiry of the year of grace. I think 
it was no part of the intention either of the 
appellant or of the mortgagee that the pro- 
ceedings towards foreclosure should be allow- 


ed to drop, or that the year of grace should 


not expire finally upon the oth Joyst. 


With merely these petitions before us, it is 
not easy to see what particular benefit accru- 
ed to the mortgagor from entering into this 
arrangement, for as the year of grace could 
not possibly expire before the 5th Joyst 1268, 
she might, if she chose, without any such 
arrangement as that which she entered into on 
the 6th Bhadro, have deferred paying off the 
mortgage debt till the-last day of the year of 


grace, 
It may, however, be that by paying ru- 


pees 690 at once, she escaped the liability for 
the interest on that sum, and it may also be 


(although I do not say it was so in fact) that 


some other benefit accrued to her from tha 
arrangement. Whether there was or was 
not any direct benefit to her, it is, in my 
opinion, clear that all that she meant was to 
pay down rupees 690 at once, and declare 
distinctly her intention of paying rupees 562 
on the day that the year of grace expired. 
The mortgagee’s object probably was to give 
notice to the Court that he accepted the ru- 
pees 690 without prejudice to his right to 
proceed as regards the 562 rupees ; and he 
had good reason for giving some such notice 
to the Court, because if he bad taken a part 
payment without specially saying that he 
did so without prejudice, if might have been 
a very serious question whether by accepting 
the 690 rupees he had not waived his right 
to proceed further under the foreclosure. 


Putting this construction upon*the trans- 
action of the 6th Bhadro 1267, and holding 
that the old contract remained unaffected, I 
think that the foreclosure proceedings were 
sufficient, and therefore the objectioit of the 
appellant fails. 2 : 


In cross-appeal, Baboo Romesh Chunder 
Mitter objects to the decision of the Lower 
Court on the ground that, whereas the mort- 
gage professed to be one of 16 annas, and the 
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plaintiff was entitled to the 16 annas, the| Ifa decree is passed partly in favor of, and 


Lower Court has only given 
10 annas. 


Tt appears that the mortgagor is a certain 
widow named Goono Monee, ‘and that after 
the mortgage the reversionary heirs of a 
younger brother of Goono Monee’s husband, 
persons who succeeded in reversion as heirs 
ipons the death of the younger brother’s 
widow Doya Moyee, sued Goono Monee, 
claiming half of the property as having be- 
longed to the younger brother. It would, 
further, appear that Goono Monee compro- 
mised that claim by giving up a 6 annas 
share of the property to the claimants. When 
the plaintiff instituted the present suit to 
get possession of the property as on foreclo- 
sure of the mortgage, he made only the 
= mortgagor Goono. Monee a defendant. But 
the claimants to whom she had given up. the 
the 6 annas under the compromise, were 
subsequently added as defendants; and the 
Lower Appellate Court, apparently consider- 
ing the plaintiff bound by the compromise, 
gave the plaintiff a decree for only a 10 annas 
share of the property mortgaged. 


- Baboo Romesh Chunder Mitter contends 
that the Lower Appellate Court was wrong, 
inasmuch as the suit brought against Goono 
Monee by the heirs of the younger brother 
ef her husband was no evidence against the 
plaintiff, as he was nota party to that suit. 
Tt may be that this is so, but we think that 
the -mortgagee cannot be heard to take the 
objection now by way of cross-appeal under 
the circumstances under which this case comes 
before us. The mortgagee having been 
plaintiff in the Court below, and the claim- 
ants of the 6 annas share being defendants, 
and the plaintiff’s suit as regards the six 
-annas being dismissed, it was for the plaint- 
iff to appeal against the decree of the Lower 
Court if he was dissatisfied with it. He did 
not appeal, and the only person who did so 
was the mortgagor, who appealed in respect 
of the 10 annas share for which the plaintiff 
obtained a decree. The claimants of the 6 
gnnas share have been made respondents, but 
have not appeared in this appeal. Iv has 
been repeatedly decided (See VII Weekly 
Reporter, page 39) that a respondent cannot 
be heard by way of cross-appeal under Sec- 
tion 348 Act VIII of 1859 as against a co-re- 
spondert: and for this.rule there are very 
substantial reasons.. The -ohject of Section 
348 is merely’to ensure justice being done 
between the immediate parties to an appeal 
‘who are contending before the Appellate 
Court. _ ' i . 


him @ decree tor 


partly against, a plaintiff, asin the present 
instance, it may well'be that one defendant 
is dissatisfied with the judgment, and wishes 
to appeal ; while the other defendant is per- 
fectly satisfied, and does not wish to appeal. 
If the dissatisfied defendant alone appeals, 
seeking relief as against the decree which the 
plaintiff has obtained, his making the other 
defendant a respondent is no reason why -the 
latter should appear.or interest himself in any 
way in the result of the appeal. Nor because 
one defendant appeals against a decree which 
the plaintiff has obtained against him, is that 
any reason why the plaintiff, who has not 
himself appealed, should be allowed at the 
hearing to raise objections to his suit having 


‘been dismissed as against another defendant. 


It is quite unreasonable to construe Section 
848 in such a manner as to make it absolutely 
requisite for every body: who has been made, 
properly or otherwise, a respondent, to appear, 
even although he has nothing to say against 
the claim of the appellant, merely in order 
that he may be present to support the judgment 
of the Lower Court so far as it was favorable 
to himself, against any objection which may 
possibly be taken at the hearing of the appeal 
by the plaintiff, who has never chosen to give 
notice of his intention to ask the Court., to 
interfere with the decree of the Lower Court. . 


J think, on the whole, the defendant’s appeal 
ought to be dismissed with costs,. and that the 
plaintiff's cross-appeal ought also to be dis- 
missed. 


- Bayley, J.—I concur, 


The 28th August 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Joint Hindoo family—Purehase by a 
member—Presumption. : 


Case No. 867 of 1868. 

Special Appeal from a decision passed by the 
Additional Principal Sudder Ameen’ of 
Dacca, dated the 10th January 1868, re- 
versing a decision of the Moonsiff of Narain- 
gunge, dated the 23rd March 1867. 

Kisto Chunder Kurmokar and others 
(Plaintiffs). Appellants, 
versus 
Rughoonath Kurmokar and others 
(Defendants) Respondente. 
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Baboos Chunder Madhub Ghose and Ashootosh 
Chatterjee for Appellants. 


Bahoos Romesh Chander Mitter and Nubo 
Kishen Mookerjee for Respondents. 

_- Where property is purchased by a member of a joint 
Hindoo family, the fact of his living jointly or ia 
commensality with othérs, affords no presumption as 
to the source of the purchase-money, ~ 

Phear, .—I vax that on the judgment 
of the Lower Appellate Court tte decree of 
that Court ought to have been given in favor 
of the plaintiffs. The - Principal Sudder 
Ameen finds that the property was acquired 
in the name of the plaintiff's grandfather. 
He also finds—indeed, it is,’as I understand, 
admitted by the other side—that there is 
possession (of 4 annas at least) on the part 
of the plaintiffs at the present time, excepting 
sọ far as it was disturbed by the decision in 
the Revenue Court. There is also the find- 
ing that according to the documentary evi- 
dence, Modun Mohun, father of one set of the 
plaintiffs, was in possession of the howalah 
at an antecedent time; and - against this 
there is, as I understand the case, absolutely 
no evidence at all ‘to show that the right 
Which primd facis appears to belong to the 
plaintiffs and their ancestors was rebutted, 
‘and that the, defendants were entitled either 
to a share of the property or to the whole of 
the property as against the plaintiffs. The 
alleged admission of Modun Mobun really 
amounts to nothing. It is a mere statement 
that his brothers were jointly with himself 
possessors of a certain howalah, which he 
does not name or describe in any way, and 
which cannot otherwise than by conjecture 
be identified with the howalah in dispute. 


The Principal Sudder Ameen considered 
that-it lay upon the plaintiffs, not only to show 
that the property stood in the name of their 
grandfather, and to show a possession and 
enjoyment of the property on behalf of them- 


selvesand their predecessors, but further to » 


show that tho property was acquired by their 
grandfather out of his own funds as distin- 
guished from the funds of the family. It seems 
to me that the Principal Sudder Ameen was 
wrong in this view. The plaintiffs and the 
defendants are certainly not now members of 
one joint family. I believe that there is 
nothing in the evidence to indicate that when 
_ the plaintiff’s grandfather apparently ac- 
quired this property, he and his brothers (the 
defendants’ ancestors) formed a joint family. 
But even assuming that they were at that 
time thus living joint, I do not think that that 
fact along affects the force of the title-deeds 
as evidence of. ownership. In my opinion, 
it has more than once in effect been laid down 


THE WEEKLY REPORTER, 


s 


Rulings. B29 





by this Court that there is no presumption 
as to the source of the funds which constitut- 
ed the purchase-money, arising merely from 
the circumstance that the person in whose 
name the property was acquired was living 
jointly or in commensality with others. I 
have on other occasions explained: what I 
conceived to be the two presumptions which 
are made with regard to the continuation of 
joint property and joint living, but I do not 
understand that any presumption arises by 
law against the plaintiff’s title merely on the 
ground of his having been at the time of the 
purchase a member of a joint family. 


Under the circumstances which the Princi- 


‘pal Sudder Ameen has found to exist in this 


case, as I have already said, I think that the 
judgment of the Lower Appellate Court ought 
to have led to a decree in favor of the plaintiffs. 
Accordingly, I would reverse the decision of 
the Lower Appellate Court and confirm the 
decision of the first Court, with costs both 
here and in the Court below. 

Hobhouse, J.—I agree in the decision of 
Mr. Justice Phear that the decree should have 
been in-faver of the appellant to this Court, 
mainly for the reasons that he has given. 


: And my judgment is so far a stronger judg- 
‘ment than his, that I hold that it was not the 


intention of the Court below to find that 
Modun Mohun Kurmokar was in possess 
under the bundobustee papers which are al- 
luded to by the Lower Court: still I think 
that fur the reasons given, the decree of the 
Lower Court ought to be reversed. - 





The 28th August 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Res -adjudicata — Section 84 Act 
ZX. 1866. 


Case No. 863 of 1868. , 
Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Chittagong, dated the 9th January 
1868, modifying a decision of the Moonsiff 
of that District, dated the 27th June 1867. 


Ram Chuuder Paul (one of the Defendants) 
Appellant, T 
VERSUS i 


Becharam.. Dey (Plaintiff) Respondent, 


Baboo Bama Churn Banerjee for 
Appellant, 


B 
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| Baboo Sreenath Banerjee for Respondent, 


_ A suit to have a registered kobalah declare! fictitious 
and void as against plaintiff was held to disclose no good 
cause of action, seeing that, on a petition preferred 
according to the provisions of Section 84 Act XX of 1866, 
a competent Court had already decided that the defend- 
ant was entitled to obtain registration.of the deed. 

Phear, J.—We think that-the plaint, as 
we hawe had it explained to us, does not 
disclose a good cause of action against the 
.defendant. The plaintiff simply complains 
that the defendant had fabricated a certain 
kobalah as if executed by the plaintiff, and 
has obtained registration of it ; and on that’ 
ground he seeks to bave the kobalah declared 
fictitious and ‘void as against ‘him. But 
there has been already a decision of a 
competent Court as between the plaintiff 
and the defendant, namely, on a petition 
preferred according to the provisions of 
Section 84 Act XX of 1866, and by this 
decision it has been declared that the defend- 
ant was entitled to obtain registration of 
So that, as to the wrongful act 
upon which the plaintiff in this’ suit relies, 
it has-been already declared to be right and 
proper as between these parties hy a compe- 
tent Court. The whole foundation of the 
plaintiffs suit seems to us to fail him. It 
will be time enough for him to bring an 
action against the defendant, or to resist an 
action brought by the defendant. whenever 
he is really hurt by this document. He 
Cannot now complain that what the defend- 
ant has done is wrongful against him. We 
decree the appeal and reverse the decision 
of the Lower Appellate Court with costs of 
both Courts. 


The 29th August 1868. 

Present :.. i 
Loch and F. A. Glover, 
Judges. : 


Rent on accountof newly formed land 
— Notice under Section 13 Act X of 
1859—Intervention. 

Cases Nos. 1040 and 1042 of 1868 under 

- Act X of 1859. 


Special Appeals from a decision passed by 
the Offreiating, Judge of Moorshedabad, 

` dated the 81st December 1867, affirming 
a decision of the Deputy Collectar of that 
District, dated the 22nd July 1868. 


Messts. Watson and Co, (Defendants) 
: Appellants, - 


The Hon’ble G. 


VETSUS — : 


Ncel-Kant Sircar and another (Plaintiffs) 
Respondents, . . 





Mr. R. T. Allan for Appellants. 


Baboo Sreenath Doss for Respondents. 


In a suit brought by a zemindar for two years- rent 
on account uf newly formed land which had accreted to 
the defendant’s old Jote, but had since diluwated, wherein 
the Civil Court decreed therent, allowing defendants to 
retain possession as tenants, — HELD, that no notice was 
necessary under Section 13 Act X of 1859 before rent 
could be demanded by the zemindar in the case. , 


Herp also, that intervention could not be allowed in 
such a case, as no question could arise as to the person to 
whom the rents of previous years had been paid, no 
rents having been previously realized. 


Ò ` 

Loch, J—Tuis suit is brought by’ the 
zemiodar Neel Kant Sircar for the rent of 
1270 to Assin 1271 on accountof certain 
newly formed lands which accreted to the _ 
old jote lands of the’ defendants, but which 
have since diluviated. Itis admitted that 
they were in existence during the period for . 
which rent is demanded. l a 


The defendants, Watson and Co., demur as ° 
to the right of the. plaintiff to claim the 


whole rent, alleging that a-moiety is payable 


to Monoliurra Dosses from whom they hold 4 
farm. They object that no notice of demand 
of rent was served upon them; they object 
also to the ratesat which rentis demanded, 
and that the area in their possession is un-. 
determined,. no measurement of the land 


having taken place. > 


Monohurra Dossee intervened, claiming a 
moiety of the rent ag joint proprietor with 
Neel Kaut Sircar ; but as she bas given her 
share in farm to Watson and Co., we think 
the Lower Court was right in not allowing 
her to intervene, and we reject her appeal to 
this Court with costs. 


It appears that after these lands had ac- 
ereted, the zemindar brought a suit against 
Watson and Co. to evict them and to -get 
actual possession of this newly formed land. 
In that case the lands were measured, and 
the Court. held that the defendants were 
entitled to retain possession as tenants, there- 
by indicating the right of the zemindar to 
claim rent. - N 


The Judge, in appeal, has given a decree 
for the rent claimed against the defend- 
ants, who therefore come up‘in special ap- 
peal ; and. théy urge that before a demand 
for rent could be made upon them, a notice 
under Section 13, containing -the ground for 
enhancement as prescribed by Section 17 


' Act X. 1859, should have been served upon 


them, ' ; 
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“We do not think that the Sections quoted 
have any bearing on this case. The lands 
‘are admittedly newly formed, for which uo 
rent has heretofore been paid. The cdse 
contemplated in Section 18 is where a per- 
sou has been paying rent, and a higher rent 
. igs demanded under one or other of the grounds 
mentioned in Section 17. The right of the 
zemindar to demand rent is clearly to be 
inferred from the judgment in the éivil suit 
_ between the parties above referred to. The 
defendants being allowed to retain possession 
of the lauds as tenants must have clearly 
undertood that they were liable to pay rent ; 
_and it does not seem necessary, under the 
circumstances of this case, for the’ zemindar 
to serve a notice upon them claiming rent 
for the use and occupation of the land before 
bringing the suit for rent. Act X does not 
provide for a case of this kind. 


It is urged that Watson and Go. hold the 
-lands in the double capacity of tenant and 
farmer, and in the latter capicity. they are 
entitled to intervene. But in this suit they 
_haveappeared simply as defendants; nor could 
they or even Monohurra Dossee appear as 
‘an intervenor in this case, because no ques- 


tion could arise as to whom the rents of pre- 


vious years had been paid, ds no rents on 
_account of these lands were prey toual re- 
` alized. 

The Lower Appellate Court has accepted 
the rates, and that being’a matter of evi- 
dence cannot be inter fered with by this 
Court in special appeal. i 

The case resolves itself into a simple 
demand for rent; which the defendant alleges 
‘is not wholly payable to the plaintiff. The 
Lower Appellate Court must decide this point. 
It is clear that Monohurra is a joint owner 
of the property, and her right cannot be 
ignored, for the witness called by plaintiff 
in case No. 1041, just disposed of, acknow- 
ledges that collectons are made and accounts 
keptand receipts drawn up in her name joint- 
ly with that of the plaintiff’ The Judge 
must therefore determine, for the purpose of 

this suit, whether plaintiff is entitled to the 
whole of the rent demanded, or to a moiety, 
‘as pleadedby the defendant ; for if the defend-. 
ant’s averment be proved, plaintiff cannot 
get more than he is legally entitled to. The 


case is remanded for the determination of 
this point, and costs of this appeal will follow’ 


he result of the trial. ‘ 


| to their lessor Monohurra, 


The 29th August 1868. 
` Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. l 


Intervention—Joint proprietorship— 
Right of suit. 


Cases Nos. 1041 and 1044 of 1868 under 
Act X of 1859. 


Special Appeals from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 3lst December 1867, affirming 
a decision of the Deputy Collector of 
that District, dated the 22nd July \867. 


Messrs. Watson and Co. (Defendants) 
Appellants, 


VErTSUS 


Neel Kant Sirear and another (Plaintiffs ) 
Respondents. 


Mr. R. T, Allan for Appellants, 


Baboo Sreenath Doss for Respondents, 


In a suit for rent of lands held by defendants as 
tenants in plaintifi’s zemindary, in which it was pleaded 
that the rent was not due solely to plaintiff, as a moiety 
was payable to a third party who had given defendanta 
a farm of her share,— HELD, that such party could not 
be allowed to appar as an intervenor in the case, as she 
had made over to the defendants her right to collect the 
rents. 


Herp, too, that as the third party was recognizad as 
joint proprietor, and the collections were made i in the 
joint names of the plaintiff and herself, the mere pay- 
ment of the rents to plaintiff's sircar could not enfitle 
plaintiff to sue for the whole rent in his own name. 


Loch, J.—Tue zemindar Neel Kant Sir- 
car sued’ Messrs. Watson and Co. for rent 
for lands held by them as tenants in his 
zemindary. 


The defendants pleaded that the rent was 
not due solely to the plaintiff, who was only 
entitled to have the rent he claimed, tla 
other moiety being payable to Monohurra 
Dossee. 


Monohurra Dossee intervened, and stated 
that she had a right to a moiety of the rent 
from Watson and Go., to whom she had given 
a farm of her share of the estate. 


The Judge held—and we think properly— 
that Monohurra could not be allowed . to agp- 
pear ag an intervenor in the case, as she had 
made over her right to collect the rents from 
the tenants to Watson and Ce. We confirm 
this decisiou, and dismiss the appeal of 
Monohurra with costs. 

Watson and Co. hold the land in the two- 
fold capacity of tenants cultivating thé lands 
and farmers entitled to recover the rent due 
They appear in 
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this case, however, only as defendants, and 
therefore the question between the parties 
is limited to ‘one point, viz., whether the 
plaintiff has heretofore realized the rents he 
now claims. i 


The Judge finds on the evidence that the 
plaintiff has realized the whole rent, and 
gave hinta decree, l 


Civil 


* 
` 


In special appeal, it is contended that the 
rent was realized in the names of Neel Kant 
aud Monohurra jointly, that the accounts 
produced by the servant of Neel Kant exhibit 
the name of Monohurra as well as Neel Kant, 
and the witness called by plaintiff to prove 
his allegation admits that all the receipts are 
given by him in the joint names of Neel Kant 
and Monohurra, though he pays the collec- 
tions to the former. This contention appears 
to be correct. ` Monohurra is evidently re- 
cognized as a joint proprietor of the estate, 
and the collections are made in her name ; 

and though the witness says he pays the 

collections to Neel Kant Sirear, this pay- 
ment cannot entitle Neel Kant to ignore 
Monohurra and sue for the whole rent in his 
own name. We think, therefore, that the 
case should go back to the Judge to ascer- 
tain for the purposes of this suit what is the 
share of the rent to which Neel Kant is: 
entitled. Costs of this appeal will follow 
the result of the suit, 





The 29th August 1868, 
Present: 


The Hon’ble F. B. Kemp and A. G. Mac- 
i pherson, Judges. 


Objection first raised in appeal. 
Case No. 3125 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Rajsha- 
hye, dated the 26th August 1867, re- 
versing a decision of the Officiating 
Sudder Ameen of Pubna, dated the 2nd 
March 1867. 


Chynder Coomar Roy (Plaintiff) Appellant, 


. VETSUS P 


Moulvie Kubeerooddeeu and 
fendants) Respondents. 


Baboos Sreenath Doss and Bungshee Dhur 
-*, Sein for Appellant. 
Mr. R. E. Twidate for Respondents, 


A plaintiff who had purchased a factory from the 
Official Assignee sued for the recovery of money ona 
bond alleged to have ben an asset of his purchase 


~ ° 
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and obtained a decree. In appeal it was objected for the 
first time that plaintiff had ‘not filed any evidence to 
prove that the bond formed part of the assets of 


‘the factory, and his suit was dismissed. 


HELD, that plaintiff ought to have had an opportunity - 
given him of adducing the requisite proof. 


Pa 


Kemp, J.—Tuts is a suit to recover rupees 
96:8-8 under a bond. The plaintiff had pur- 
chased the Bhanna Barin Concern from Messrs. 
Willis Earle & Co., or rather from the Official 
Assignee of their estate. l 

Two parlies were made defendants. Ori- 
ginally the suit was decided ex-parte against. 
alone. He applied 
under the provisions of Section 119 of the 
Code of Civil Poreedure, and the case was. 
revived anda decree again passed against 
him alone. i 

It does not appear that any- objection was 
taken in the Court of first instance to the 


right of the plaintiff to sue upon the bond in: 
For the first time this objection. 


question. 
was raised in the Lower Appellate Court, and 
the plaintiff’s suit was dismissed because he had 
not filed any evidence to prove that the bond 
in question formed part of the assets of 
the factory purchased by him. . . 

We think that the plaintiff has been taken 
by surprise, and he ought to have an oppor- 
tunity given him of proving that the bond in 
question formed part of the assets of the 
factory purchased by him, and for this purpose 
we remand ‘the case for re-trial. 

It appears that Moulvie Kubeerooddeen, 
who was heir of the female defendant who 
was absolved from the claim of the plaintiff 
by the first Court although no appeal was 
filed by the claim of the plaintiff as against 
her, hns been unnecessarily made a respondent 
in this appeal. His costs therefore, must 
be paid by the appellant. 


The 3lst August 1868. 
Present: 
The Hon’ble L. S. Jackson, Judge. 


Jurisdiction—Removal of a pleader 
from one Court to another. 


Petition of Mahomed Manaff, praying 


‘| th ‘d the Jud 
siheri De: that the order of the Judge of Purneah, 


transferring him from Kishengunge to Gun- 
dwarah, be set aside. 


A Zillah Judge has no authority to oblige a pleader 
to leave a Court in which he has been practising, and 
to proceed to another. , 

THe Judge had no authority whatever 
to oblige a pleader to leave the Court: ‘in 
which he has been practising, and to proceed 


1868.] Civile - 


~ 


to another Court. The paucity or the ab- 
“sence of vakeels in that other Court proba- 
bly arises from there being little or no busi- 
ness, and’ the injury inflicted by removing 
the vakeel from the place where he had 
business, to a place where he would perhaps 
find none, is very ‘serious, andis wholly 
unwatranted by law. The Judge will be 


directed to withdraw the order he has made, . 


and to allow the petitioner to return to the 
Court where he previously practised. 





The 2nd September 1868. 
Present : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Joint Hindoo family—Acquired pro- 
perty — Presumption — Onus pro- 
`- bandi. 


Case No. 1335 of 1868. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 28th Feb- 
rnary 1868, reversing a decision of the 
Principal Sudder Ameen of that District, 
dated the lth May 1867, 


Khelut Chunder Ghose (Deféndant) 
o ~ Appellant, 


versus 
Koonj Lall Dhur (Plaintiff) Respondent. 


Baboo Motty Lall Mookerjee for 
i Appellant, 


Baboo Grish Chunder Ghose for 
Respondent. 


originally purchased by another member, on the ground 
that it had been purchased from joint funds,— 


HELD, that before it could be presumed from the fact 


i X 


‘of the members having. lived in commensality that the 
property was purchased from joint funds, plaintif was 
bound to shew that there were joint funds, or other 

a Property, froni which sach funds could be 
etived. 


Loch, J.—Ir appears that the Judge has 
thrown the onus of proof on the . wrong 
party. He required the defendan to prove 
that the property in dispute was purchased 
by Bholanath out of his own means, It 
appears that one Bholanath purchased the 
property connected with this case in exe- 
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cution ofa decree. His rights and interests 
were subsequently sold and purchased by 
one Unnoda, who sold it to the defendant. 
The plaintiff in this case lias purchased the 
rights and interests of Bhoyrubnath, a bro- 
ther of Bholanath, in this property, and sued 
to recover possession of his share. The first 
point before the Lower Court was whether 
the property was the sole property of Bhola- 
nath, or the joint property of Bholanath, 
Bhoyrubnath, and Brojonath. It appears to 
have been admitted that the three brothers 
Bholanath, Bhoyrubnath, and Brojonath, 
lived in commensality ; and the Lower Ap- 
pellate Court has considered this fact sutli- 
cient to warrant the presumption of Hindoo 
Law that a property purchased by one mem- 
ber of a family was purchased for the beue- 
fit of all the members, without ascertaining 
whether there was any ancestral property 
from which funds were derived for the pur- 
chase of this property, and he has required 
the defendant, who is the representative of 


the auction-purchaser of Bholanath’s share, ~ 


to prove that Bholanath purchased fram his 
separate. finds. The plaintiff, respondent 
in this case, alleges that the property was 
purchased by Bholanath and Bhoyrubnath 
from joint funds. We do not, however, 
find that any evidence has been given 
on the part of the plaintiff to show that 
there were other properties from whigh 
the funds for the purchase of this pro- 
perty could have been derived 3 and before 
calling on the defendant, as the Judge has 
done; to prove that this property solely be- 
and was purchased by 
him, the plaintiff should have started his case 
and shewn that there was ‘some Joint source 
from which funds were available for the 
purchase of this property for the family, 
The Judge appears to have thrown the onus 
on the defendant, Special appellant in this 
case, and has given a decree to the plaintiff 
because the defendant hag failed to prove 
his case. We think that the case should be 
remanded to the Judge to come to a finding on 
the plaintiffs evidence, and to determine 
whether there was any joint fund fram 
which means could be derivedefor the pur- 
chase of the property. Should the plaintiff 
make out hig case, he will then look to the 
evidence of the defendat, Costs of this 
appeal will follow the ulfimate resalt. 


Mitter, J-—I congur. Under the cireum- 
stances stated by my “learned colleague, the 
plaintiff is bound to start his case, There 
can be presumption of joint Ownership from 
the mere fact of commensality, . 


— Se ee ee i 
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the Jadge for a review of his 
The Judge refused tò comply 
quest, but suggested that the; 
appeal, and acting on that st 
did file on appeal, which was 
the Judge and the order of tl 
lector was reversed. In spe 
urged that the Judge had no 
having once rejected the appe 
ant,’ intervenor, to admit a 
It may, be said that the or 
Court, qnashing the -proce 
Collector, virtually set asid 
the Judge and declared that 
diction. Therefore there was 
appeal being preferred in thi: 

We think that he might 
the application for review ; 
done so,.we think he was at 
this petition- of appenl as 
after time, on having suffic 
signed for the delay. 

In regard tothe judgment 
Lower Appellate Court, we ! 
for interference; for even if 
come under Section 77, and tl 
failed to prove receipt of'r 
the institution of the suit, 
was bound to prove his righ 
from the defendant. The ¢ 
his right, and the Judge h: 
the time for which plainti 
rent he had no interest, an 
not entitled to the rent, the 
was the purchaser of the pr 
the time of his purchase he 
‘| gession and receipt of rent. 


The Collector accordingly tried the case ; but his pro- 
shed by the High Court as havits We think that this appeal 
ed with costs. 


Mitter, J—I concur. I 
the rejection of the first app 
cumstances admitted by +t 
| have prevented the Judge f 
fresh appeal against the, 
Deputy . Collector. That 
even registered, and no n¢ 
upon the special appellan 
ents, before the order of re 
ed. I look upon this ord 
similar to the rejection of 
ground that the memorand 
not been properly drawn 
had refused to try the appe 
strictly speaking, there we 
upon it within the meaning 






































_ The 2nd September 1868. 


Present : 


The Hon’ble G. Loch and Dwarkanath ` 
l Mitter, Judges. ng 
> £ ; , 

Furisdiction— Appeal—Review. 


Case, No 1411 of 1868 under Act X 
of 1859. 


Special Appeal’ from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the Sth April 1868, reversing a 
decision of the Deputy Collector of that 
District, dated the 28th February 1867. 


Troyluckhaath Chuckerbutty, gomashtah of 
` Gooroo Pershad Roy (Plaintiff) Appellant, 


versus > 
Jhabboo Shaikh (Defendant) Respondent. 


Baboos Shamia Mitter and Mohendro Lall 
Seal for Appellant. 


_ Baboo ‘Mohinee' Mohun Roy for Re- 
i spondent. 


In acase decided by & Deputy Collector, an appeal 
was preferred to the Collector, who rejected it as having 


no jurisdiction. An appeal was 


‘Tefused to grant, suggesting an ap 
ingly filed an appeal, and the Ju 
order of the Deputy Collector. 


Herp, that the Judg 
plication for review ; but n 
liberty to treat the appeal as 0 


gufficient reasons assigned for the delay. 


Loch, J.—TaIs case was originally de- 
cided by the Deputy Collector under Act X 
061859. ` An appeal was preferred by the 
defendant to the Collector who rejected it 
as having no jurisdiction. The parties then 
appealed to the Judge, who also rejected the 
appeal on the ground of want of jurisdic- 
tion, ant) referred the parties to the Collector. 
The Collector, admitting the appeal, tried the 


i - case, but on an qpplication to the High Court | up 1 A 
by motion, the proceedings of the Collector Act VIIL of 1859. Thec 


were quashed as having beon taken without | equally untenable. .I we 
jurisdiction. The parties then applied to special appeal with costs. 
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Baboos Bama Churn Banerjeeand Nursingh 
'" Chunder Mitter for Respovdents. 
A copy of a document cannot be admitted as evidence 
unless the absence of the original is properly accounted 


for: the mere fact of the latter being in another Court 
is not asufficient reason, 


A map is not evidence of title, but only of possession, 
even though prepared by the gomashtahs of both plaint- 
iff and defendant. 

Loch, J.—We think the Judge is wrong 
in saying that the objection raised: by the 
defendant with regard to the copy of the 
chittah isa frivolous objection. It is clear 
that unless the absence of the original is pro- 
perly accounted for, a copy cannot be made use 
of. Itis clear from the Judge’s own showing 
that the absence of the -chittah has not been 
satisfactorily accounted for, and the mere fact. 
of the original having been in the Judge’s 
Court or in another Court is not a sufficient 
reason for admitting secondary evidence re- 
garding it. Furthermore, with regard to the 
map, we think that the defendant is right in 
objecting to the map as evidence of title. 
Even if the map be prepared by the gomash- 
tahs of both parties, it does not take a higher 
position than evidence of possessién at the 
time it was made. ‘The Judge, after dis- 
posing of these two objections in what the 
Court must consider a very unsatisfactory 
manner, has gone into the evidence on the 
record, and he comes to the conclusion from 
the evidence of plaintifi’s witnesses, chittuhs, 
and kubooleuts, that there is conclusive proof 
that the laud in qnestion belongs to the 
plaintiff. In this finding he does not refer 
to the map, but he refers to the chittahs. 
` These, however, cannot be considered as 
evidence. Leaving out those, there is the 
evidence of witnesses upon which the Judge 
rests his decision. We cannot say that that 
evidence does not support the plaintiff’s case ; 
and though the Judge’s decision is not satis- 
factory, yet the finding isa finding on the 
evidence which in special appeal we cannot 
disturb, and we therefore dismiss the special 
appeal with costs. 


The 4th September 1868, 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. . 


Remand — Additional finding — 
Damages—Section 3 Act Vi. 1862. 


Case No, 13842 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Mymensingh, 


REPORTER, Rulings. 


— mee . 


a decision of the Deputy Collector of 
that District, dated the 29th September 
1866. 


' Ram Chunder Surmah Chowdhry (Plaintiff) 


Appellant, 
versus z 
Dagoo Khan and others (Defendants) 
Respondents. 


Baboo.Grish Chunder Ghose for Appellant. 
Baboo Nil Madhub Sein for Respondents. 


A rent case having been remanded to a Lower Ap- 
pellate Court with a view to its being ascertained 
whether an ammulnamah produced by the plaintiT was 
the same as a pottah filed ina survey case, the Judge 
found that it. was the same; but that the pottah was not 
the one which the defendant had given to the plaintiff 
to file inthe survey case. He-accordingly reversen his 
predecessor’s decree for rent and adjudged plaintiff to 
pay damages under Section 3 Act VI of 1862, 


HELD, that the additional finding was not opposed 
to the order of remand, that the whole case was re-open- 
ed, and that the Judge had authority to award the dam- 
ages without appeal oa that point. 

Loch, J.—Tuais case was remanded to the 
Judge by order of -this Court of the 30th 
of August 1867. The Judge has found 
that the ammulnamah filed by the plaintiff 
in this suit was filed before the Deputy 
Collector in the survey case; but ne also 
finds that this Ammulnamah was not the 
pottah which the defendant admitted he 
had given to the plaintiff to file in that cas; 
so that it appears that plaintiff has dishonest- 
ly filed the ammulnamah as the original 
document received from the defendant, 
when it was no such thing. We do not 
think that this finding of the Judge is at all 
opposed to the remand order, That order 
required the Judge to ascertain whether the 
ammulnuamah now produced and the pottah 
mentioned ‘in the list of documents filed by 
the plaintiff in the survey case, were one and 
the same, This is found to have been the 
case ; but finding this, there remained behind 
the question whether the ammulnamah was 
the document given by the defendant to the 
plaintiff, and the Judge found that it was not. 
The case of the defendants could not huse 
been disposed of till this was determined, 


It is urged: in special appéal that no 
secondary evidence was giveu to establish 
the defendant?’s mokurruree title; but we 
find that the defendant holds these jands 
also from the co-partners of the‘ plaintiif, 
a statement apparently admitted, and he 
holds it from them as ‘a mekurruree. We 
think that every thing must be presumed 
against the plaintiff as a wrong-doer, 


dated the 24th February 1868, modifying ,who.it appears lias kept back the original 
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document entrusted to his ense. On these 
two „points we see no ground for interference, 


-e 





Itis further urged that though the Judge, 
when the case was first before him in appeal, 
gaven decree for the rents of 1270 to 1272 at 
the old rates, the present Judge has reversed 
that or Mr thongh the order of remand did not 
re-open that question, and he has besides nd- 
judged the plaintiff to pay damagés ander the 
provisions of Section 3 Act VI of 1862 ; that 
this order reversing the judgment oflis pre- 
decessor isillegal, and also that an Appellate 
Court has no authority to impose damages 
when there is no appeal on the part of the 
defendant on that point. Looking at the 
order of remand, it appears to us that the 
whole case was re-opened ; but at the same 
time we find that the Judge apparently 
passed his order without taking into con- 
sideration the evidence upon which his | 
predecessor considered that the rents of 1270 
to 1272 were due to the plaintiff; and we 
think that before imposing a penalty as 
that prescribed by Act VI of 1862, he should . 
have carefully weighed the evidence, and | 
assigned reasons why he thought those 
arrears are not due. With regard to the; 
power of the Appellate Court to award | 
damages under Section 3 of Act VI of 1862, 
we think that it has that authority, should 
the Judge, after considering the whole evi- 
dence in the case brought before him in ap- 
peal, find that there are uo grounds what- 
ever for plaintiff's case. 





We think that this case should be remand- 
ed to the Judge to determine whether there 
are arrears due from 1270 to 1272. The 
costs will be given in proportion according 
to the result. 


a 


The 4th September 1868. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
P Mitter, Judges, l 


Documents—Testimony’ of subscrib- 
ing witnesses—Hvidence — Chittas 
—Section 58 act IFL. 1851, 


>.» Case No. 44 of 1868. 


Special Appeal from a’ decision passed by 
the Judge of*Chittagong, dated the 31st 
October 1867, reversing a decision of the 
Sudder Ameen of that District, dated 
the 29th April 1867. : 


FHE WEEKLY REPORTER. 


-nn qae E, E D D 





a a a e a a ee Se a a a a y 


Rulings. [Vol. X. 





Mahomed Fedye Sirdar (one of the 
Defendants) Appellant, 


VCrTSUS 


Ozeeooddeen and others (Plaintiffs) 
Respondents. 


Baboo Kishen Dyal Roy for Appellant. 


Moulvie Syud Murhamut Hossein for 
Reapondents. 


Where a document is found, on independent evidence, 
to have been in existence long prior to the institution 
of the suit, and also to be genuine, it is not necessary 
to insist on the testimony of subscribing witnesses, 


Under Section 58 Act IIT of 1851, Government chit- 
tabs are admissible as evidence in cases in Chittagong. 

Mitter, J.—-THrere is no ground for a 
specinl appeal in this case. 


` 


The objection that the Judge was wrong 
in accepting the pottah produced by the 
plaintiff as a genuine document, merely upon 
the ground that it purports to be thirty years 
old, is not correct in fact, The Judge has 
found upon independent ovidence that the 
document had been in existence long prior to 
the institution of this suit, and he has also 
gone upon other evidence admissible in law, 
aud then found that the document in ques- 
tion isn genuine instrument. We do not 
think it was necessary for the Judge to in- 
sist upon the plaintiff to prove the document 
further by testimony of the subscribing wit- 
nesses. 


Tt is said that the Government chittah of 
Nowabad mehals in Chittagong have been 
improperly received in evidence. ‘The spe- 
cial appellant did uot raise any objection to 
the admission of these chittahs in either of 
the Courts below ; but even if he had taken 
such an objection, we think it ought to have 
been over-ruled. These Government chit- 
talhs, we may observe, have’ been ulways 
used as evidence in Chittagong oases, as far 
as we can speuk from our knowledge, and 
their contents are, in our opinion, very im- 
portant for determining disputes regarding 
landsin the Nowaburd mehals of that district. 
Under the provisions of Section 58, we 
hold that these chittnhs are admissible as 
evidence, The fact that the special appel- 
lants were not present at the tina when the 
measurement was made is therefore im- 
material, 


Section 58 says :—“ Nothing in this Act 
“contained shall be so construed as to render 
“inadmissible in any Court any evidence 
“which, but for the passing of this Act 
“ would have been admissible in such Court ;” 
andwe therefore think that the Judge was 
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perfectly justified in using the chittahs as 
legal evidence in the case. 


_ It has been contended that the Judge was 
wrong in looking into the evidence adduced 
by the defendants before he had examined 
the evidence adduced by the plaintiff. This 
contention is manifestly untenable. Whe- 
ther the onus was on the plaintiff or on the 
defendants, it was the duty of the Judge in 
this case to look into the evidence produced 
by both parties; and we cannot hold that in 
performing this duty, the Judge has com-. 
mitted an error in law for which his deci- 
sion ought to be reversed. The Judge has 
found that the plaintiff has got a valid title 
to the lands in dispute, and that his suit, un- 
der that title, is not barred by limitation ; 
and this he has found upon the admission 
made by the former zemindar at a time when 
itis not denied the tenure set up by the 
defendant had not come into existence. 
The Judge has also found that the title set 
up by the defendant is fraudulent and col- 
lusive. 


Under such circumstances, it is clear that 
.this special appeal ought to be dismissed 
with costs, 


The Sth September 1868, 


Present : 
The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble Dwarkanath 


Mitter, Judge. 


Jurisdiction — Execution — Revenue 
Courts — High Court’s powers — 
Attachment for arrears of rent— 
Sections 105and 109 Act X of 1859. 


Rule Nisi on the motion of Deanutoollah and 
others, Petitioner's, 


VETSUS 


Nowab Nazim Sidhee Nuzzer Ali 
Bahadoor, Opposite Party. 


Baboo Bhowanee Churn Dutt for 
Petitioners. 


Baboo Ashootosh Dhur for Opposite Party. 


Act X of 1859 confers upon the Revenue Courts 
merely a limited jurisdiction, and the High Court 
under its general power of control has the right to 
prevent them exceeding that jurisdiction. 


A decree for arrears of rent of a saleable under-tenure’ 
cannot be executed by the attachment of any immove- 
able property, except the tenureitself, before it is shewn 
that satisfaction of the decree cannot be obtained by 
execution against the person or moveable property of 
the debtor: and it is only after sale of the under-tenure 
ane the other immoyeable property becomes attach- 

Oy 
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Peacock, C. J.—WE -are of opinion that 
this rule ought to be made absolute, and 
that the attachment of the pucca houses, 
that is to say, the brick-built houses, and of 
the doors and windows belonging to the 
same, should be set aside, and the order 
directing the sale and all subsequent pro- 
ceedings thereon. rt 


This is a case in which the Collector 
had no jurisdiction to attach the property, 
and in which this Court under its general 
power of control ought to prevent the 
Lower Court from doing that which it has 
no jurisdiction todo. The attachment and 
sale was not in the exercise of a power 
which belonged to the Collector, but in the 
exercise of a power which was not at all 
within his jurisdiction. The Revenue Courts 
have merely a limited jurisdiction cou- 
ferred upon them by Act X of 1859, and 
this Court under its general power of control 
has the right io prevent them exceeding 
that jurisdiction. The Full Bench case 
which was cited from 7 Weekly Reporter, 
page 520, was a case in which the High 
Court ordered a Revenue Court to exercise 
a jurisdiction which belonged to it, and 
which that Court had refused to exercise. 
The present is a converse case, in which the 
High Court is asked to prevent the Revenue 
Court from exercising a power which is not 
within its jurisdiction. e 

The property has been attached by th 
Collector of the 24-Pergunnahs under an 
order from the Deputy Collector of Busseer- 
haut in that zillah, A decree had been ob- 
tained by the plaintiff against the defendant 
in the Court of the Deputy Collector of 
Busseerhaut for arrears of rent pryable ia 
respect of a saleable under-tenure, and in 
execution of that decree the Deputy Collect- 
or requested the Collector of the 24-Per- 
gunnahs to sell any moveable property 
belonging to the plaintiff. The decree itself, 
as I understand, was not sent by the Deputy 
Collector to the Collector to be executed, 
but there was a mere request from the 
Deputy Collector to the Collector to exe- 
cute the decree by seizing the movealtt 
property. If the Collector aeqhired juris- 
diction in consequence of that request, it was 
merely n jurisdiction to attach moveable 
property, and not to attach and sell immove- 
able property. But independently of that, 
I am of opinion thate the decree of the 
Deputy Collector could not be executed by 
the attachment of any immoveable property, 
except the tenure, before it was shewn 


that satisfaction of the decree could not be 


A 
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obtained by execution against the person or 
moveable property of the debtor. 


Section 86 of Act X of 1859 enacts that 
process of execution may be issued against 
either the person or the property of a judg- 
menot-debtor ; but process shall not be issued 
simultgneously against both person and pro- 
perty. That Section has been repealed, but 
substantially re-enacted by Section 17 of 
Act VI of 1862 of -the Bengal Council. 


Having laid down that general rule, Sec- 
tion 107 enacts that in the execution of any 
decree for the payment of money under this 
Act, not being money due as arrears of rent 
of a saleable under-tenure, the judgment- 
creditor may apply for execution against any 
immoveable property belonging to his debtor 
if satisfaction of the judgment cannot be 
obtained by execution against the person or 
moveable property of the debtor within the 
district in which the suit was instituted. 


This decree, being for money due for 
nrrears of rent of a saleable under-tenure, 
falls within the exception in Section 109; 
and we must therefore ascertain how the 
money may be obtained by execution. 


Section 109 shows clearly that, as a gene- 
ral rule, process of execution for a money 
decree -under Act X is not to be levied in 
the first instance by attachment of immove- 
Able property. The Legislature seems to 
heve been anxious to guard against the sale 
of immoveable property in execution of 
decrees of the Revenue Courts under Act X 
of 1859 until the moveable property should 
have been first exhausted. 


Section 105, however, forms an exception 
to that rule, and provides that “‘ if the decree 
“be for arrears of rent in respect of an 
“ ynder-tenure, which by the title-deeds or 
“the custom of the country is transferable 
“ by sale, the judgment-creditor may make 
‘application for the sale of the tenure, aud 
“the tenure may thereupon be brought to 
“sale in execution of the decree, according 
“to the rules for the sale of under-tenures 
“for the recovery of arrears of rent due in 
‘respect thereof contained in any law for 
` “the time being in force.” 


But then.it provides that “no such appli- 
“cation shall be received when a warrant of 
“execution has been previously issued 
“ against the person or moveable property of 
“the judgmentsdebtor, so long as such war- 
“ rant remains in force ;? from which I infer 
that the Legislature cousidered that, under 
the provisions of Act X of 1859, no ether 


execution could be issued before the applica- 
tion to sell the under-tenure, except an exe- 
cution against the person or moveable pro- 
perty of the debtor. I can scarcely con- 
ceive that the Legislature, if they had con- 
sidered that an attachment of the general 
immoveable property of the debtor might be 
made in the first instance, would not 
have provided that the under-tenure should 
not be sold so long as a warrant should 
remain in force against the other immove- 
able property, as well as when a warrant 
should remain in force against the move- 
able property. 

I therefore think that even for arrears 
of rent of a saleable under-tenure, the other 
immoveable property of the debtor cannot 
be attached in the first instance. 


The Legislature then proceeds in Section 
105: “ Ifafter the sale of an under-tenure 
“ any portion of the amount decreed remains 
‘ due, process may be applied for against any 
“other property, moveable or immoveable, 
“belonging to the debtor, and any such 
‘immoveable property may be brought to 
“sale in. the manner provided in Section. 
“ 110 of this Act.” 


The only exception, then, which the Legis- 
lature intended to make to the general provi- 
sions contained in Section 109 was that in 
the case of arrears of rent in respect of a 
saleable under-tenure, the under-tenure itself 
might be sold in the first instance, although 
it was immoveable property, and that if after 
the sale of the under-tenure any portion of 
the debt might remain due, execution might 
issue against other property, moveable or 
immoveable, It did not prevent, even in 
the case of arrears of rent due in respect of 
a saleable under-tenure, execution against 
the person or moveable property of the debt- 
or in the first instance. 


It appears to me, therefore, that the Col- 
lector, not having been satisfied that the 
decree could not be levied upon the move- 
able property of the debtor or by execution 
against his person, had no jurisdiction to 
attach the debtor’s immoveable property. 


It was contended that there was a provi- 
so in the under-tenure that the tenure would 
become void upon a decree for rent being 
obtained and remainivg unsatisfied for 15 
days, and that consequently at the eud of the 
15 days the under-tenure ceased to exist, and 
was uot saleable. I am of opinion, however, 
that the under-tenure did not become abso- 
lutely void and at an end at the expiration 
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of 15 days, but that it was only voidable 
at the election of the grantor. But even if 
it were at an end, that would not justify an 
attachment of the general immoveable pro- 
perty of the debtor, because it is only after 
an sale of the under-tenure that the immove- 
able property, by virtue of Section 108, be- 
comes attachable. If the immovenble proper- 
ty cannot be attached by virtue of Section 
105, i¢ cannot be attached except under 
the provisions of Section 109, and then 
it can only be attached if satisfaction of 
the debt cannot be obtained against the 
person or the moveable property of the 
debtor. If, therefore, the Collector had been 
acting under a decree of his own Court, 
and not in pursuance of the request of the 
Deputy Collector to attach the moveable 
property, it appears to me that he had no 
jurisdiction in the first instance to proceed 
against immoveable property other than the 
tenure itself. 


The rule will be made absolute with costs: 


The 7th September 1868. 
Present: — 


The Hon’ble H. V. Bayley aud Dwarkanath 
Mitter, Judges. 


Evidence—Survey maps—FPencil me- 
moranda thereon — Loazima and 
thaka papers. 


Cases Nos. 384, 891, and 392 of 1868. 


Special Appeals from a decision passed by 
the Additional Principal Sudder Ameen 
of East Burdwan, dated the 25th No- 
vember 1867, reversing a decision of the 
see of Kytee, dated the 30th July 

866. f 


Shusee Mookhee Dossee and others (Defend- 
ants) Appellants, 


versus 
` Bissessuree Debee (Plaintiff) Respondent. 


Baboos Chunder Madhub Ghose and Otool 
Chunder Mookerjee for Appellants. 


Baboo Kalee Mohun Doss for Respondent. 


Pencil memoranda on a Government survey map held 
to be admissible as evidence. Bice 





Survey maps prepared under the authority of Go- 
vernment are evidence of possession, and, therefore, also 
of title. 


Loazima and thaka papers are legal evidence quantum 
valeat, 

Bayley, J—Tuse ground taken in the 
very words of Baboo Chunder Madhub 
Ghose in special appeal is-—“ The Lower 
“Appellate Court has found the plaintiff's 
“ title upon no legal evidence thereof.” Now, 
the Lower Appellate Court has decreed the 
plaintiffs case on the following grounds: 
that although the survey paper had been 
construed by the first Court as against the 
plaintiff on account ofits containing no re- 
ference to the chitta-chuck lands, which the 
plaintiff claims as his own, though locally 
within the defendant’s talook, still, on look- 
ing to the original papers from the Collector- 
ate record, the Lower Appellate Court finds 
a memorandum in pencil that there are such 
chitta-chuck lands. The Lower Appellate 
Court also strictly sets forth ils reliance upon 
the evidence of witnesses produced by the 
plaintiff. The Lower Appellate Court further 
notices, as in support of the plaintiff’s case, 
the thaka and loazima papers and Ameen’s 
report. 
~ Arguing seriatim on the general ground 
taken by the special appellant, Baboo Chun- 
der Madhub contends that the survey map 
was no evidence of title, and quotes2 Weekly 
Reporter, page 210, in support of this plea ; 
but that decision has no bearing on the pre- 
sent case. It was merely ruled by Mr. Jus- 
tice Loch that a survey map was per se no 
sufficient evidence of title. 


Baboo Chunder Madhub also argues that 
the Lower Appellate Court has proceeded 
chiefly upon the evidence of a series of mehal- 
Waree papers and upon the pencil marks 
regarding the existence of chitta-chuck lands 
of the plaintiff in the defendant’s talook, and 
that the pencil marks are no legal evidence. 


maps, being records of Government, are, under 
Act IT of 1855, evidence to a certain ex- 
Although 


| On this, we have to observe that all survey 


tent of the facts recorded therein. 


‘the pencil memorandum might of itself uot 


be sufficiently satisfactory, still in Mis 
case we have the evidence of witnesses 
and Ameen’s report as the independent 
! E relied upon by the Lower Appellate 
' Court. . 


Objection is taken fo the Ameeh’s report 

, to the effect that theeAmegn had no author- 
ity to decide to whom the lands in dispute 
appertained ; but he had authority to see 
: what were the boundaries und bearings, so 
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as to assist the Court to determine whether 
the plaintiff's claim to these chitta-chuck 
Jands was true. Considering the way in 
which the Lower Appellate Court has treat- 
ed the report, we do not think it has com- 
mitted any error in law. i 


Theslonzima and thaka papers are legal 
evidence quantum valeat, that is to say, 
they shew that such and such papers are 
kept in the sherishta of land-owners. It is 
not, however, upon any single isolated item 
of evidence that the Lower Appellate Court 
has come to its conclusion of facts. It has 
found on legal evidence the plaintifi’s pos- 
session. Possession is more or less some 
evidence of title. 


According to the circumstances of this 
case, and looking to the facts found by the 
Lower Appellate Court on the testimony of 
witnesses and on the Ameen’s report, we are 
not in a position to say that the Lower Ap- 
pellate Court has come to a finding of fact 
upon no legal evidence, and has therefore 
erred in law. 


The three special appeals, therefore, will 
be dimissed with costs. 


Mitter, J—I concur. I think that evi- 
dence of possession, however short, is evi- 
dence of title, and it is for the Court which 
déals with such evidence to decide whether 
it is sufficient or not. 


Iam also of opinion that survey maps 
prepared under the authority of Government, 
and not made for the purpose of litigated 
questions, are receivable as evidence. It is 
said that survey maps are evidence of posses- 
sion only, and not of title; but if they are 
evidence. of possession, I think they are also 
evidence of title. 


Section 13 Act IL of 1855 distinctly 
says :— 


. ©All maps made under the authority of 
“Government or of any public Municipal 
‘body, and not made for the purpose of 

any litigated question, shall, prima facie, 
“be deemed to be correct, and shall be ad- 
‘mitted as evidence without further proof.” 


The, Principal Sudder Ameen, therefore, 
was perfectly justified in considering the 
survey map as eviderce fn the case; and after 
going through his judgment carefully, I do 
not feel the slightest hesitation in declaring 
that the argument that he has proceeded on 
no legal evidence, is altogether untenable. 
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The 8th September 1868. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Estoppel—Act IV award against 
benameedar—Res adjudicata. 


Case No. 190 of 1868. 


Special Appeal from a decision passed by 
the Judge of Burdwan, dated the 10th 
August 1867, affirming a decision of the 

_ Additional Principal Sudder Ameen of 
that District, dated the 24th April 1867. 


Mohendronath Mullick and another (Plaint- 
iffs) Appellants, 


VETSUS 


Rakhal Doss Sircar and others (Defendants) 
Respondents, 


The Advocate Generaland Baboos Onookool 
Chunder Mookerjee andiSham Lall Mitter 
for Appellants. 


Baboos Kishen Kishore Ghose, Gria Sun- 
kur Mojoomdar, and Sreenath Doss for 
- Respondents. 


In a suit for property, it was held that the plaintiffs 
were not bouad by an Act IV award passed against a 
person in whose name the property had been purchased 
by the father of the plaintiffs, but who had not either 
title or interest in the property, and did not conduct the 
ak IV proceeding with any authority from the plaint- 

Se 


HELD, too, that plaintiffs were not estopped by state- 
ments made by them as parties in another suit, which 
did not affect their status; nor by their failure to set 
forth their title in a former suit brought against them 
for mesne profits of the land in dispute. 


Mitter, J—Wes. are of opinion that the 
decision of the Lower Appellate Court ought 
to be reversed. 


The first question to be determined is, 
whether the suit now brought by the plaintiff 
is barred by the provisions of Clause 7 Sec- 
tion 1 Act XIV of 1859. The mere fact 
that the Act IV award in question was pass- 
ed against a benameedar for the present 
plaintiff, does not in our opinion suffice to 
shew that the present plaintiffs are bound 
by that award. Ifthe allegations in- the 
plaint are correct, there is no doubt that the 
plaintiffs do not claim this property through 
the benameedar. On the other hand, their 
case is, that Hurry Narain, the alleged bena- 
meedar, had no right or title in the property, 
but was merely the person in whose name 
the property was purchased by their father. 
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If the defendants had succeeded in shewing 
that the Act IV proceeding was conducted 
by Hurry Narain on the authority, express 
‘or implied, of the plaintiffs, the suit now 
brought to recover property comprised in 
the award might have been barred by 
Clause 7 of Section 1 of the Act. But it is 
not disputed that there is no legal evidence to 
shew that any such authority was given by 
the plaintiffs to Hurry Narain ; and in the 
absence of such evidence, we cannot hold 
that the plaintiffs are barred, simply because 
Hurry Narain, the benameedar, was a party 
to the Act IV proceeding in question. 


It is said that the plaintiff Khugendro 
was made a party to this Act IV proceeding. 
It is very true that the name of Khugendro 
appears in the petition filed by the defendants 
in the Act IV case ; but on referring to the 
proceedings of the Magistrate, we find that the 
award of that officer was confined to a case be- 
tween the present defendant on the one side, 
and Hurry Narain and two other patties, 
no way connected in law with the plaintiffs, 
on the other. It is clear, therefore, that 

‘Khugendro was nota party to this proceed- 
ing, and in the absence of any evidence to 
show that Khugendro was summoned by 
the present defendants to appear in the 
Act IV case, we cannot even infer that he 
was aware of that proceeding, merely because 
his name was mentioned in the petition. 


It is also urged on behalf of the respond- 
ents that the plaintiffs are estopped by a 
certain petition which they filed in a suit 
instituted by one Mrino Moyee Dossee 
against the present. defendants and the 
present plaintiffs. We do not, however, 
think that the plaintiffs are estopped by 
any statements which they may have made 
in thatcase. The defendants are unable to 
show that their status has been affected by 
the statements in question; and no plea of 
estoppel, therefore, can be based upon those 


statements. Onthe other hand, we find that | 


days, the tenant could not be ejected in accordance with 
' Section 78 Act 


the statements referred to were rejected 
by the Court itself, 


Lastly, it is contended that the plaintiffs | 


ought to have set forth their title in a former 
suit brought against them by the defendants 
for the mesne profits of the land now in 
dispute, and that their failure to do so ought 
to be taken as sufficient to bar the present 
action. This contention does not appear to 
us sound. Whatever statements might have 
been made by the plaintiffs in that case, 
they can only be taken as evidence; but 
these statements cannot preclude the plaint- 





iffs from maintaining the present action. Tt 
cannot be said that the decree for mesne 
profits binds the title to the land, and the 
present action is consequently not barred by 
Section 2 Act VIII of 1859. Under such 
circumstances, this last plea also ought to 
be rejected. 


@ 

The decision of the Lower Appellate 
Court is accordingly reversed, and the case 
is remanded to the first Court for adjudi- 
cation upon the remaining issues. 


The 8th September 1868. 
Present: 


The Hon’ble H. V. Bayley and F. A. Glover, 
Judges. 


Review —Section 367 of the Code of 
Civil Procedure—Jurisdiction—Zxe- 
cution. 


Case No. 88 of 1868. 


Application for review of judgment passed by 
the Hon'ble Justices Bayley and Glover, 
on the 19th May 1868, in Special Ap- 
peal No. 1208 of 1867. 


i Deen Dyal Puramanick, Plaintiff (Appellant) 


Petitioner, 


VETSUS 


Ram Coomar Chowdhry and others, Defend- 
ants (Respondents) Opposite Party. 


Baboo Otool Chunder Mookerjee for 
Petitioner. 


Baboo Nil Madhub Bose for Opposite Party. 


Section 367 of the Code of Civil Procedure authorizes 


reviews of judgment in reapect to decrees of Court, and 


also in respect to orders which are not decrees. 


Where a Deputy Collector, who had decreed a suit for 
ejectment on proof of arrear due, held afterwards in 
execution that as the arrear had been paid up within 15 


X. 1859, his order in execution was de- 
olared to be wltra vires and illegal. 


Glover, J.— Tue circumstances under 
which this application for review is made are 
somewhat peculiar. 


The original suit under Act X of 1859 
was for ejectment on proof of arreac, due, and 
the Deputy Collector, decided in‘ favor of 
the plaintiff, Afterwards, however, on execu- 
tion being applied for, he held that as the 
arrear had beeu paid up within 15 days of 
the passing of the decree, the tenant could 
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not be ejected in accordance with Section 
of the Act. 


e This order was appealed to the Judge and 
upheld by that officer. 


A special appeal was then made to this 
Court, and a Division Bench (Phear and 
MittersJ. J.) held that the Judge had no 
jurisdiction to hear the appeal, the Deputy 
Collector’s order being one passed in exe- 
cution of decree: but they likewise held 


78 


that the proceedings of the Deputy Collector. 


in execution were illegal, and pointed out to 
the special appellant a remedy by applying 
to this Court under its extraordinary powers 
of revision. 


An application was made to us on the 11th 
of May last, but no copy of the Division 
Bench’s judgment was filed, nor were we in 
any way given to understand what was the 
nature of the order of the learned Judges. 
Nor was the nature of the defendant’s 
tenure properly stated to us, and we were 
led to suppose that it was an ordinary ryot’s 
holding, to which the provisions of Section 78 
were applicable : and that being so, we de- 
clined to interfere. 


This is the order which it is now sought 
to review. 


We had at first some doubt as to whether, 
with reference to the terms of Section 376 
Act VIII of 1859, our order not being in 
any shape “a decree,’ could be made the 
subject of a review ; but on further consider- 
ation, and adverting to a Full Bench deci- 
sion of this Court (Haradhon Mookerjee 
versus Chunder Mohun Roy, Special No., 
Weekly Reporter, 66), we think that although 
Section 867 of the Procedure Code makes 
mention only of reviews of judgment in 
respect fo decrees of Court, it has always 
been held to authorize reviews of orders, 
which are not, strictly speaking, decrees, 


We think, therefore, that this application 
for review can be entertained ; and that being 
so, and it havingbeen shewn us that our for- 
mer order, passed under a mistaken view of 
the facts of the case, was erroneous, we annul 
that order, and take up the application de novo 
as it was made to us on the 11th of May 
1868. 


On the facts of the case, we have no 
doubt that the order of the Deputy Collector 
in execution was wera vires and illegal ; 
and under the power ‘of revision above allud- 
ed to, we annul that order, and direct that 
execution be carried out in the terms of 
the decree. š 
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The 8th September 1868. 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Amended application for execution— 
Section 20 Act XIV, i859. 


Case No. 297 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 18th 
April 1868, reversing a decision of the 

. Sudder Ameen of Soodharam, dated the 
Tih December 1867. 


Mahomed Samee Bhooya (Judgment-debtor) 
Appellant, 


VETSUS 


Alahee Buksh Chowdhry (Decree-holder) 
Respondent. 


Baboos Romesh Ohunder Mitter and Nuleet 
Chunder Sein for Appellant. 


No one for Respondent. 


A bond fide application for execution held to be 
a proceeding within the meaning of Section 20 Act XIV 
c 1859, even though it had to be amended by order of 
ourt, 


Jitter, J—~Turre is no ground of appeal 
in this case. It appears that three persons 
applied to the Lower Court on the 18th July 
1866 for execution of decree. The applica- 
tion was received; but on the lst August 
1866, the Court passed an order for an 
amendment of the application, on the ground 
that it was sigued by three persons, two of 
whom were not mentioned in the decree. 
On the 6th August following, the necessary 
amendment was made, and proceedings were 
directed to be taken for the satisfaction of 
the decree. 


It is now contended before us in appeal 
that the amendment being made on the 6th 
August last, and the period of limitation 
prescribed by Act XIV having expired on 
that date, the right to execute the decree 
was barred by limitation. 


We are of opinion that this contention is 
not sound. Itis admitted that the petition 
of 18th July 1866 was in time, and what 
was done on the 6th August was merely 
to amend the mistake committed by the de- 
eree-holders in the first petition which was 
filed‘in time. 
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There is no reason to infer that the peti- 
. tion of 18th July was not a bona fide peti- 
tion, andit was therefore a proceeding within 
the meaning of Section 20 Act XIV of 
1859. The objection of the appellant ap- 
pears to bea mere technical objection, no 
way affecting the proper adjudication of the 
Court below on the merits. 

We reject this application without costs, 
as the respondent’s pleader is not before us. 





The 9th September 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Hindoo Law—Adoption of an only 
son. 


Case No. 75 of 1868. 


Regular Appeal from a decision passed by 
the Officiating Judge of Midnapore, 
dated the 14th November 1867. 


Rajah Opendur Lall Roy (Plaintiff) 
Appellant, 


versus i 
Ranee Bromo Moyee (Defendant) Respond- 


ent. 


Mr. R. T. Allan and Baboos Bama Churn 
Banerjee and Bhowanee Churn Dutt for 
Appellant. 

Baboo Ashootosh Chatterjee for Respondent. 
The adoption of an only son is contrary to the Hindoo 

Law, and is therefore invalid, 

Mitter, J— Wer are of opinion that the 
Judge below was wrong in dismissing this 
suit ou the ground that the plaintiff was a 
minor. Instead of dismissing the suit upon 
such a ground, the Juage ought to have, in 
our opinion, allowed the suit to stand over 
pending the appointment of a guardian or 
next friend to conduct it on behalf of the 
plaintiff. It is unnecessary for us, however, 
to say anything further on this point. It 
is admitted on all sides that the plaintiff is 
now a major ; and as the case is otherwise ripe 
for decision, we will proceed at once to try 
it on the merits. 


We think that the plaintiff has succeeded 
in showing that he was adopted by the late 
Rajah Nund Lall Roy. But it is unneces- 
sary for us to enter into the evidence bear- 
ing on this point. It appears that the 
plaintiff was the only son of his natural 
father ; and as the adoption of an only gon 
is contrary to the Hindoo Law, the title set 


up by the plaintiff must necessarily fail, 
That the adoption of an only son is prohi- 
bited by the Hindoo Shasters, is beyond all 
controversy. The two leading authorities 
on the subject, namely, the Duttuka Mimansa 
und the Duttuka Chundrika, are unanimous 
in declaring that such an adoption, should 
never be made, 


“ By no man having’an} only "son is the 
gift of that son ever tobe made.” (Duttuka 
Mimansa, Section 4, Verse 1.) “ He who 
has an only son, or one having an only son, 
the gift of that son must never be made ; 
for, as Vishnoo declares, ‘ An only son let 
no man give.’” Therefore, a prohibition 
against acceptance is established by the text 
in question. Accordingly, Vishnoo Says : 
“ Let no man give or receive,” &e. (Ditto, 
Verse 2.) To this he subjoins a reason : “ For 
he is destined to continue the line of his 
ancestors. His being destined for lineage 


‘being thus ordained in the gift of an only 


son, extinction of lineage is implied. Now, 
this is incurred by the giver and the re- 
ceiver also,” (Ditto, Verse 3.) 


“By no man having an only gon is the 
gift of that’ son ever to be made.” (Duttuka 
Chundrika, Verse 29, Section 1, Chapter I.) 


The passages cited above are sufficient to 
show that the adoption of an only son is for- 
bidden by the Hindoo Law. It has beeh 
said that the prohibition contained in these 
passages amounts to nothing more than a 
mere religious injunction, and that the viola- 
tion of such an injunction cannot invalidate 
the adoption after it has once taken place. 
We are of opinion that this contention is not 
sound. It is to be remembered that the in- 
stitution of adoption, as it exists among the 
Hindoos, is essentially a religious institution, 
It originated chiefly, if not wholly, from 
motives of religion, and an act of adoption is, 
to all intents and purposes a relegious act, but 
one of such a nature that its religious and its 
tempbral aspects, are wholly inseparable. 
‘By a man destitute of male issue only,” 
says Menu, “ must the substitute for a gon 
of some one description always be anxiousl py 
made for the sake of the funeral cåke, water, 
and solemn rites.” (Duttuka Chundrika, 
Section l, Verse 3.) It is clear, therefore, 
that the subject of adoption is inseparable 
from the Hindoo religion itself, and Wi dis- 
tinctions between religious and legal injune- 
tions must be necessarily iuapolicable to it. 


Suppose, for instance, that a son has been 
adopted by a childless widow without the 
permission of her husband, the prohibition 
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against such an adoption is contained in the 
following passage :— 


“Let nota woman give or receive a son 
in adoption, unless with the assent of her 
husband.” (Duttuka Chundrika, Section 1, 
Verse 7) 


Can it be said that such an adoption would 
be valid in Jaw? It will be observed that 
the language employed in the preceding text 
is precisely similar to that employed in the 
text prohibiting the adoption of an only son ; 
and it would be difficult to suggest a reason 
- why an adoption invalidated in the one case 
for temporal purposes upon considerations 
arising out of the religious view of the 
matter, should not be equally invalidated in 
the other case upon similar grounds, One 
of the essential requisites of a valid adoption 
is that the gift should be made by a compe- 
_ tent person ; and the Hindoo Law distinctly 
says that the father of an only son has no such 
absolute dominion over that son as to make 
him the subject of a sale or gift. (See the 
text of Vishnoo quoted in Verse 5, Section 
4 of the Duttuka Mimansa.) Such a gift, 
therefore, would be as much invalid as a 
gift made by the mother of the child without 
the consent of the father. Itis to be borne 
in mind that the prohibition in question is 
applicable to the giver as well as to the re- 
ceiver, and both parties are threatened with 
the offence of “extinction of lineage ” in case 
of violation. Now, the perpetuation of line- 
age is the chief object of adoption under the 
Hindoo Law; and if the adoptive father in- 
curs the offence of “extinction of lineage ” 
by adopting a child who is the only son of 
his father, the object of the adoption necessari- 
ly fails. It is true that the doctrine of fac- 
tum valet is to a certain extent recognized 
by the lawyers of the Bengal School ; but if 
we were to: extend the application of this 
doctrine to the law of adoption, every adop- 
tion, when it has once taken place, will be, as 
a matter ofcourse, good and valid, however 
grossly the injunctions of the Hindoo Shasters 

ight have been violated by the parties con- 
Serned in ig. Thecase reported in 1 Stokes’s 
Madras Reports, page 54, is no doubt in 
favour of the appellant ; but for the reasons 
stated above, we are unable to concur with 
the learped Judges who decided that case. 
On the éther hand, we find two cases in our 
own Presidency whieh are directly in favor 
of the view we have taken, and, what is of 
still greater importance, both these cases have 
been cited with approbation by Sir William 
Macnaghten himself. The first case ts re- 
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ported in page 178, Volume II of his work 
on the Hindoo Law, and the second is to be 
found in page 179 of the same volume. We 
may also observe that the learned translator 
of the Duttuka Chundrika and the Duttuka 
Mimansa is of the same opinion. 


For the foregoing reasons we are of opi- 
nion that the plaintiff’s suit must be dismiss- 
ed, but without costs. The late Rajah had, 
in point of fact, adopted the plaintiff ; and if 
the title set up by the plaintiff has failed, it 
is for no fault of his. 


The 10th September 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Ex-parte judgment—Review—Special 
appeal, 


Case No. 139 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by the 
Judge of Dinagepore, dated the 11th Novem- 
ber 1867, reversing a decision passed by the 
Deputy Collector of Maidah, dated the 10th 
October 1866. 


Beejoy Gobind Sircar (Plaintiff) Appellant, 
versus 


Radha Benode Misser and others (Defendants) 
Respondents. 


Baboos Kishen Kishore Ghose and Grya 
Sunker Mojoomdar for Appellant. 


Baboo Sreenath Doss for Respondents. 


Where, in the absence of a plaintifi’s pleader, the case 
was decided ex-parte, his proper course was held to be 
an application for review, not a special appeal. 

Bayley, J—Tue pleas taken in this special 
appeal are, firstly, that the Lower Appellate 
Court ought not to have struck off the case 
on default, but should have, under the provi- 
sions of Section 346, decided the case ex-parte ; 
secondly, that the plaintiff's pleader being 
sick, and having intimated this to the Lower 
Appellate Court, that Court should not have 
decided the case in his absence. 


In the first place, we think that although 
the exact expression ‘decreed ex-parée’’ is not 
used, yet itis quite clear that the case was 
practically decreed ex-parte, and with the 
same result as before. 


On the second point, it is admitted by the 
special appellant that there is no evidence to 
show that he intimated to the Court that his 
pleader was sick ; aud even ifit were so, the 
proper course was certainly to apply for a 
review of the judgment, and not come up in 
a special appeal. l 
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The 12th September 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. . 
Social agreements—Jurisdiction. 


Reference to the High Court by the Judge of 
the Small Cause Court at Dacca. 


Nitye Shaha and others, Plaintiffs, 
versus 
Shoobul Shaha and others, Defendants. 


An agreement to remain fur ever in a particular 
community cannot be enforced by a suit in Court. 

Case,-—DrFENDANTS having associated with 
certain of their own caste considered guilty 
in some social point of view amongst their 
class of people, were fined by their zemindar. 
On this, they joined the society of the plaint- 
iffs, executing in favor of the latter the 
agreement in question. It runs thus :—‘‘ We 
“ shall eat and sit in your community and 
‘< move therein, and therefore you pay the 
‘above fine for us. We shall not, without 
‘ your permission, join any other community. 
“If we do, shall pay rupees 50 with 
“ interest.” This may lead to a supposition 
that plaintiffs’ demand is on account of con- 
tribution towards the fine alluded to. But 
their case is not in fact one for any such con- 
‘tribution or the like. Nor do they utter 
even a word about the previous fine, or their 
having paid aught for the defendants, or 
what the amount of fine or payment was. 
They can neither prove that now. They sue 
the defendants simply on the ground of breach 
of contract, 2. e., for their joining another com- 
munity ; and this, in my humble opinion, is 
suing only fora penalty which is not recover- 
able under law. 


It should further be observed that plaintiffs 
have not only refrained from making the case 
as one for contribution or damages, but they 
cannot sue for a contribution towards a fine 
imposed by a zemindar, and that for a pur- 
pose, asit seems to me, repugnant to the 
moral as well as eocial liberty of man,—tbat 
he shall not eat with this man or move that 
way. These are the facts of the case, 


The point on which I solicit the opinion of 
the Hon’ble Court is, however, simply one of 
law,—vis., can an agreement (thus to remain 
for ever in a particular community of men) be 
enforced, or a penalty, as above, allowed for 
breach of that agreement ? 

Permit me to add that the suit, as I have 
alluded to in my letter of reference, is brought 
after 6 years 5 months, and there isno due 


date stated inthe agreement. It makes the 
demand recoverable at any time the defend- 
ants would join any other society ; and it, in- 
stead of having an effect of keeping time for 
suing to the length of a man’s life, makes the 
agreement, I am inclined to think, inopera- 
tive. 
Judgment of the High Court :—~” 


Peacock, C. J— We are of opinion that such 
an agreement cannot be enforced, and that 
the suit ought to be dismissed. 





Fhe 12th September 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Summons by post—Sections 65 and 
66 Act VIII.1859.—Special balliff 
Foreign territory. 


Reference to the High Court by the Recorder 
of Rangoon, dated the 13th August 1868. 


Cassim Azim Dooplay, Plaintiff; 
` VETSUS 


Cassim Mahomed Baroocha and another, 
Defendants. 


A summons cannot be sent by post to any placo 
to which letters are not registered by a Post Oficeñn 
India (Sections 65 and 66 Act VIII. 1859). 


_ A special bailiff cannot be sent to serve civil process 
1n & foreign territory. 

Lase,x—I mave the houor, under the 
provisions of Act XXI of 1863, Section 22, 
to request the opinion of their Lordships 
the Judges of the High Court at Fort 
William, upon the questions (1) whether a 
summons to appear and answer to a suit 
in the Court of the Recorder of Rangoon 


‘can be served upon a defendant residing at 


Mandalay, iu the territories of the King of 
Ava, through the Post Office, under section 
60 of Act VIII of 1859; and (2) if so, 
whether proof of the letter having heen 
duly posted is sufficient prima facie proof 
of service of the summons. ` 


The following evidence taken m the case 
will shew the nature of the communication 
by post between Rangoon and Mandalay :—= 

August 5th and 7th, 1868. : 

Richard Samuel Edwards sworn sites. —I 
am Collector of Customg of Rangoon. There 
is a dik post between this place and Man- 
dalay, and there has been such a post for 
several years. ‘The post belongs to the King 

° B 
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of Ava. 


The packets are always brought to | todo so to a person not an officer of the 


me, and I give them to the head boat-man. | Court. 


For the last year or two this communica- 
tion has been regular once a week. I 
have never had any complaint ofa missing 
letter. Thereis a small box in-the Custom 
House, and the people come and put the 
letters in of their own accord. It is a safe 
mode of communication, Most important 
letters go by the boat. The communications 
between the Burmese Court and the Chief 
Commissioner of British Burmah go that 
way. The King of Ava maintains this dak 
boat. 


To me.—The late Chief Commissioner 


It has been the custom in Rangoon to 
send process up to Mandalay by a special 
bailiff, but Ido not think the practice is 
warranted by the law. The late- learned 
Recorder held, it seems, a different opinion 
from my own on the point, and I would 
therefore desire to referit to their Lordships. 


Judgment of the High Court :— 


Peacock, C. J.—We are of opinion that a 
summons cannot be sent by post to any place 
to which letters are not registered by a Post 

| Office in India (Sections 65 and 66); 2nd, 


authorized me to take charge of the mails: that a special bailiff cannot be sent to serve 
for Ava. He did not give me an authority civil process in a foreign territory. 


in writing. It was an arrangement made 
when I was up at Amarapoora with the late 
Chief Commissioner. It was not inserted 
in the Gazette, and had nothing to do with 
the Post Office. The Post Office authorities 
occasionally send letters posted for Mandalay 
over to me for transmission. 


Alexander Charles Boyd sworn.—I am 
Post Master of Rangoon. Letters are post- 
ed for Mandalay in the Post Office, We 
send them over to the Collector of Customs 
after they are stamped. We do not register 
letters for Mandalay. There is no branch 
of the Post Office at Mandalay, or any- 
where in the territories of the King of Ava. 


I would state as my own opinion that I 
have some doubt upon the first question, 
that is to say, 
be served through the post. Section 60 does 
not defiue the word ‘‘ post,” and it may be 
that the post between Rangoon and Manda- 
lay would come within the meaning of the 
Section. But on the second question I 
apprehend that there is no doubt that mere 
proof of the posting of the letter without 
proof of registration cannot constitute primd 
facie proof of service of the summons under 
Section 66. ' 


I have been requested by the Advocate for 
plaintiff to make this reference on the two 
points already mentioned, and I would 

rther ask the opinion of their Lordships 
(3) whether’, supposing it to- be impossible 
to effect a service of summons on a defendant 
residing at Mandalay through the Post Office, 
it can be done by a special bailiff. Section 47 
seems teje to preclude this. No officer 
of the Court can exeoute-process without the 
jurisdiction of ehe Court (Tagore versus 
Ram Chunder, 1 Hyde 136). Much less, I 
should suppose, can the Court give authority 


| day. 
whether the summous can‘ 





The 12th September 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
_Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 

Lord's Day Act — Abkarry rules— 

British Burmah.: 

Reference to the High Court by the Recorder 

of Rangoon, dated the 28th August 1868. 


D. Abraham, Prisoner. 


The Lord’s Day Act does not extend to criminal cases 
in British Burmah; and a conviction isnot bad by 
reason of the accused having been arrested ona Sun- 


The Abkarry Acts (XXI of 18¢6, XXIII of 1860, and 
XX of 1864) not having been extended to British Bur- 

mah, and no power being vested in the Chief Commis- - 
sioner to make rules containing peual clauses, the 


| Abkarry rules passed by that functionary have not the 
_ force of 


law. 


Case-—Tue appellant ' D. Abraham, a 
Jew, has been convicted by the Town Magis- 
trate of a breach of Abkarry rules, a copy 
of which rules aro attached to this reference, 
The 28th rule is the one under which the 
‘charge was laid, and the fine inflicted was 
400 rupees, the offence being a second 
offence. 


The first question upon which I would 
ask the opinion of their Lordships is whether 
the proceedings ought to be quashed, the 
appellant having been arrested on a Sunday ? 


The Advocate for the anpellant cites the 
Lord’s Day Act of 29 Car. 2, Section 6, and 
the case of Taylor and Phillips, 3 Hast, 155. 

It is contended that this Act applies to the 
case, because Section 21 of 1863 declares 
that in all suits cognizable by the Recorder’s 
Court all questions as well of fact as of Jaw 
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or equity shall be dealt with and determined 
according to the law administered by the 
High Court of Judicature at Fort William in 
Bengal in the exercise of its ordinary original 
civil jurisdiction. 

Assuming that the Lord’s Day Act was in 
1863 a part of the law administered in the 
High Court at Fort William in its ordinary 
original civil jurisdiction, I do not think 
that it applies therefore in a criminal appval 
in the Recorder’s Court in Burmah. Section 
21 refers, in my opinion, to civil suits alone; 
and as the Criminal Procedure Code, which, 
I think, is the law which must guide me, is 
silent upon the point, I see no reason why 
the proceedings should be quashed because 
the appellant was arrested on a Sunday. 


The second question is, whether the Ab- 
karry rules under which the appellant has 
been convicted and fined 400 rupees have 
the force of law; andif not, whether the 
conviction can be supported ? 


Upon this point, I have very considerable 
doubts; and when it arose in the case, I 
-desired the Government Advocate, who did 
not in the first instance appear for the Crown, 
to ascertain under what authority those Ab- 
karry rules were passed. The case was ad- 
journed for the purpose of ascertaining this; 
and on its coming on for hearing again, the 
Government Advocate informed me that he 
could point to no authority under which the 
Chief Commissioner of British Burmah, who 
appears to have issued the rulesin question, 
had power todo so. 


The Abkarry revenue is collected in the 
Bengal Presidency under Act XXI of 1856, 
amended by Act 23 of 1860 and Act XX 
of 1864. Power is given to the Governor 
General in Council to extend those Acts to 
places under their immediate administration. 
I conceive that British Burmah is a place 
under the immediate administration of the 
Governor General in Council. 


I find, however, that the Abkarry Acts 
have not been extended to British Burmah; 
but that the rules which I enclose are quite 
independent of the Acts of the Governor- 
General in Council, relating to Abkarry, and 
are entirely different in principle to the rules 
applying in Bengal. They are modified to a 
certain extent every year, butsimilar rules 
have been in force in the province for abont 
fifteen years. 


Jt appears to me that ifthese rules have 
any legal effect, it must be by virtue of some 
power vested in the Chief Commissioner 
as representing in British Burmah the Board 
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of Revenue. The powers of the Chief Com- 
missioner are defined in a Resolution printed 
in the Gazette of India, Extraordinary, Janu- 


ary 3ist, 1862. 


But it appears to me that the powers of the 
Chief Commissioner asa Board of Revenue 
cannot extend so far as to enable him tg pass 
rules containing penal clauses, such as are 
contained in the rules in question. 


The subject appeared to me to be of so 
much importance that I requested the Chief 
Commissioner to cause a search to be made 
for any document which might give him any 
power in the matter; and as I am vow in- 
formed by the Government Advocate that no 
such document can be found, I beg to refer 
the matter to their Lordships. 


It seems to me that there is no power at 
present vested in any one but in the British 
Parliament or the Legislative Council of the 
Governor General to make laws for this pro- 
vince, and that laws can only be extended to 
the provinces by the Local Government, that 
is, the Governor General in Council, or by 
the Chief Commissioner exercising the powers 
of a Local Government under Act XXXI of 
1867. These Abkarry rules have not been 
made or extended by any of these authorities, 
and I would therefore express my own opinion 
that they have not the force of law, and con- 
sequently that the conviction in this caso 
cannot be supported, i 


Judgment of the High Court :— 

Peacock, C. J—We are of opinion that the 
Lord’s Day Acts do not extend to criminal 
cases in British Burmah, and that the cor- 
viction is not bad because the defendant we 
arrested on a Sunday. 

We are of opinion that upon the facts 
stated, the Abkarry rules passed by the Chief 
Commissioner have not the force of law, and 
that the conviction cannot be supported. 


The 12ıı September 1868, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, C hief 
Justice, and the Hon'ble Dwarkanatrn, 
Mitter, Judge. j 


Bond—Repudiation—Premature suit. 
Reference to the High Court by the Offteiating 
Judge of the Small Cause Court ut Putna, 
dated the 13th August 1868. : 
Sujeewun Singh, Plaintiy, 
VEr'SUS 


Ruupal Singh, Defendant. 


S ` 
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Defendant having denied in a Criminal Court the 
execution of a bond, plaintiff sued him for the amount 
payable under the bond, before the time specified there- 
in for payment had arrived. 

HELD, that the suit could not be maintained, 

Case.—THeE plaintiff sues the defendant for 
rupees 106-8-O0 under a bond dated 26th 
October 1865, payable on the 26th October 
1870 the defendant having repudiated his 
part of the contract by denying the execution 
of the bond and the receipt of the money 
therein alluded to in his deposition before the 
Deputy Magistrate of Patna on the 24th 
December 1867 ina criminal case pending 
before him. 

The defendant denies the authenticity of 
the bond, and also urges that the suit is pre- 
mature, inasmuch as the time for the payment 
of the bond money has not yet arrived. 

The question that arises in this suit is whe- 
ther the suitcan be maintained before the 
expiration of the term mentioned in the bond ; 
if so, whether the plaintiff is entitled to a 
decree for the immediate recovery of the 
money covered by the bond, or to wait till the 
due date. i 

I am of opinion that the defendant having 
denied in the Criminal Court the execution 
of the bond, as well as receipt of the bond 
money, the plaintiff has now the right to bring 
a suit to establish the authenticity of the bond, 
and, in the event of the genuineness of the 
bond being proved, to obtain a conditional 
decree declaring his right to recover the 
amount covered by the bond after the expira- 
tion of the term of payment agreed to. Ido 
not consider the defendant’s repudiation of the 
transaction as a sufficient reason for the 
plaintiff to urge that he is no longer bound 
by his own part of the contract regarding the 
time of payment stipulated in the bond, and 
that he is entitled to have a decree for the 
immediate recovery of the money claimed. 


Judgment of the High Court :— 


Peacock, ©. J—It is clear that the suit 
cannot be maintained. 





The 12th September 1868. 
Present: ° 


The Hon'ble Sir Barnes Peacock, Knight, 
Chief Justice and the Hon’ble Dwarkanath 
Mitter, Judge. 


Jurisdiction—Small Cause Courts. 


Reference to the High Court by the Officiating 
Judge of the Small Cause Court at Santipore, 
dated the 17th August 1868, - 


Bama Soonduree Debee, Plaintiff, 
versus 
Kaminee Bewa and others, Defendants. 


Baboo Buroda Prosunno Shome for Plaintiff. 
No one for Defendants. 


A suit to set aside a decree of a Small Cause Court 
when no defect of jurisdiction is manifest on the face 
of the proceeding, and where there is no reason to sup- 
pose that the decree was obtained by fraud or collusion, 
cannot be maintained in a Court of Small Causes. 


Case.—Puarintise sues to set aside what 
she calls an illegal and collusive decree of 
this Court, and to recover the amount of that 
decree which has been realized by the sale of 
property alleged to belong to her minor son. 
Plaintiff was no party to the suit in which 
that decree was passed, it having been insti- 
tuted by defendant against defendant No. 3 and 
others, for money belonging to defendant No. 1 
and appropriated by defendant No. 3. The case 
was decreed against defendant No. 3 in Sep- 
tember 1868. Execution was taken out against 
certain immoveable property alleged to belong 
to defendant No. 8, but claimed by plaintiff 
as the property of her son. Plaintiff’s suit to 
establish her title thereto was dismissed by 
the Moonsiff in January of the present year. 
Plaintiff contends that the decree ought to be 
set aside, if she can show (1) that it was ob- 
tained by fraud or collusion, or (2) that it was 
given in a case where the Court had no juris- 
diction. 


I .find, on referring to the records, that 
there is no ground whatever to suppose that 
there was any collusion between defendant 
No. 3, against whom alone the decree was 
given, and any of the other parties to that suit ; 
nor is there any want of jurisdiction apparent 
on the face of the proceedings, the claim being 
of the nature of those ordinarily cognizable 
in a Small Cause Court. The decree was 
given formoney said to belong to defendant 
No. 1, and to have been forcibly taken 
from her by defendant No. 3; but plaintiff 
states in the present case that she is pre- 
pared to show that the circumstances were 
such that defendant No. 1 could have had 
no claim to the money, the facts being that 
it was the consideration for the marriage of 
a niece of defendant No. 3’s, who was stolen 
and given away in marriage by defendants 
Nos. 1 and 2, No. 2 being the brother of 
defendant No. 3, and No. 1 the paramour of 
No. 2, they receiving rupees 125 in considera- 
tion thereof from the bridegroom ; and that, 
inasmuch as the bride had been hitherto 
nurtured by defendant No. 3, he alone was 
entitled to giveher away in marriage, and 
was the sole party entitled to the marriage 


1868. | Civth 
money usually given by the husband on such 
occasions. 

Plaintiff contends that these facts, which 
she is prepared to prove, would take away the 
jurisdiction of this Court, a suit of that nature 


not being cognizable under Section 6 of Act , Baboos 


XI of 1865. The questions which I have to 
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Indro Chunder Doogur, Appellant, 
versus 
Mr. John Cochrane, Official Assignec, 
Respondent. 
Kishen Kishore Ghose and Khether 
Mohun Mookerjec for Appellant. 


propose for the decision of the High Court | Mr, R. E. Twidale and Baboo Taruckndth Dutt 


are (1) whether this Court has jurisdiction 
to set aside a former decree, on the ground of 
its having been passed without jurisdiction, 
such want of jurisdiction not being apparent 


on the proceedings of the suit, but to°esta- | 


blish which fresh evidence must be gone into ; 
and (2) whether the facts, as stated above by 
plaintiff, are sufficient to take away the juris- 
diction of this Court. There is no doubt that 
.a decree can beset aside when defect of jurisdic- 
tion is manifest on the face of the proceedings 
(vide 8 Weekly Reporter, Civil Rulings, p. 
89) ; also when the decree has been obtained 
by fraud or other improper means (Sections 
90 and 272 of the Civil Procedure Code :) but 


by judgment, and 
prevent possession of the attached property from being 
taken by the Official Assignee, should it not have been 
sold before that officer is appointed to the charge of 
the property. As attachment does not divest the debtor 
of ownership in the property, attachment after decrve 
does not put a creditor in a better position than attach- 
ment previous to judgment, 


for Respondent. 


Attachments made befure judgment, though perfecte | 
not requiring fresh process, do not 


Loch, J.—T He appellant in this case, in exc- 


cution of his decree, attached the property of 
his judgment-debtor situated in Zillah Dinage- 
' pore in Jaunary 1868, and it was sold in exc- 
: cution on 19th March 1868. 


On the 6th March, the debtor was declared 


the present case cannot, I think, come under | insolvent, and by an order of the High Court, 


either of these specifications, 


within any of the definitions of suits cogni- 


zable under Section 6 of the Small Cause ' 


Court Act. 


I am myself of opinion that plaintiff's suit | 


nor in its pre- | 
sent shape does it seem possible to bring it : 


original side, of that date, his property was 
placed in the charge of the Official Assignee. 
On the 19th March, the Official Assignee 
sent a petition to the Judge of Dinagepore, 
praying that the property might be released 
from attachment, and that any assets belong- 


cannot lie in this Court, her proper remedies ing to the insolvent might bo remitted to 
being, first, a claim to the property which | him. 


she alleges to belong to her son under Section 
246 of Act VIII of 1859; and secondly, in 
the event of its rejection, a regular suit to 
establish her title, Finally, she had still a 
right of appeal from anadverse judgment in the 
latter case, as the property claimed was im- 
moveable. 


Judgment of the High Court :— 


Peacock, C. J.—We are of opinion that 
the view taken of this case by the Judge of 
the Small Cause Court is correct, and that the 
plaintiff’s suit cannot be maintained in the 
Small Cause Court. 





The 12th September 1868. 
Present : 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Attachments (before and after judg- 
menat)—Official assignee. 
Case No. 319 of 1868. 


Miscellaneous appeal from an order passed by 
the Officiating Judge of Dinagepore, dated the 
24th April 1868, 


The petition of the Official Assignee did rfot 
reach the Judge till after the sale of the in- 
solvent’s property had taken place, and after 


| the expiry of the thirty days prescribed by 


law, the Judge confirnied the sale and remit- 
ted the sale proceeds to the Official Assignee. 


The decree-holder claims these sale pro- 
ceeds, on the ground that as the property had 
been attached by him in execution of his 
decree before if was made over to the charge 
of the Official Assignee, he is entitled to the 
sale proceeds, and he supports his claim by 
reference to a Circular Order of the late Sud- 
der Court of 25th August 1837, circulating 
an opinion of the then Advocate-General on 
the subject. 


since 1837, and certain judgments passed 

Judges on the original side of the High Court, 
reported inthe Indian Jurist (New Series, 
Volume I, page 325 and page 373) have been 
quoted by the opposite party to show that at- 
tachments made before judgment, tlfough per- 
fected by judgment, and not requiring fresh 
process of attachment to be taken out, do not 
prevent possession of the attached property 
from being taken by the Official Assignee, 


There has been a great change in the A 
b 
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should it not have been sold before that | say that in the event of. the provisions of the 

officer is appointed to the charge of the pro- | Procedure Code being in all respects complied 

perty. It is pointed out to us (see Brough- | with, it is within the discretion of the Court 

-ton’s' Procedure Code, 2nd Edition, page 154, | charged with the execution of the decree to 
Section 232 Act VIII. 1859) that the High | withhold execution and abstain from selling 

Court of Bombay have ruled differently, and | because the decree-holder refuses to pay the 

have held that where property has been at-| costs of such advertising. However reason- 

tachedefore judgment, and a decree obtained | able it may be in our opinion to advertise 

before the Official Assignee was appointed, | sales in execution about to take place in this 

such creditors were entitled to be satisfied be- | city and its suburbs, we think the Procedure 

fore the Official Assignee ; but though all de- | Code has not provided that the decree-holder 
ference is due to the opinion of the High | should be compelled to pay the costs of such 
Court of Bombay, we think the ruling of this | advertisement in advance. Entertaining this 
High Court should be followed till it be] view, we feel ourselves compelled with some 
shewn to be erroneous. reluctance to reverse the decision of the 
As the attachment does not divest the debt- | Lower Appellate Court, and to direct that the 

or of the ownership in the property, we | execution proceedings be carried out, provided 
think that attachment after decree does not | that the conditions prescribed in Act VIII of. 
put a creditor in a better position then attach- | 1859 have been in oll respects complied with. 
ment previous to judgment, and we there- | Inasmuch as this appeal has arisen solely 
fore consider the order of the Judge ig{outofan act of the Court,—an act which 
correct, and dismiss this appeal with costs. was substantially, as we think, reasonable, al- 
though it was not strictly in accordance with 
the Procedure Act ; and as the charge for the ` 
advertisement was a trivial sum, we do not 








The 12th September 1868. think it is right that we should award costs 
Present: to the appellant. 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges, 
Execution— Costs of advertising. The 12th September 1868. 
Case No. 300 of 1868. ` Dresënt: 


Iiscellancous Appeal from an order passed by : The Hon'ble J. B. Phear and DI 
the Judge of the 24-Pergunnahs, the 25th eats Tipe ae OUR 
April 1868, affirming an order of the Prin- 


cipal Sudder Ameen of that District, dated | spa pape en gh ag Ad bi ig 
the 8th February 1868. . . 


Kisto Kishore Ghose (Decree-holder) Case No, 266 of 1868. 
Appellant, Miscellaneous Appeal from a decision pass- 
versus ed by the Principal Sudder Ameen of 
Soorjonath Sircar (Judgment-debtor) “the 24-Pergunnahs, dated the 23rd May 
Respondent. ` 1868. 
Baboo Gopal Lall Mitter for Appellant. Bharut Chunder Roy (Decree-holder) Appel- 
Baboo Tarucknath Paleet for Respondent. lant, 


It igs not within the discretion of a Court charged 
with the execution of a decree to withhold execution 
aud abstain from selling because the decree-bolder ; i 
refuses to pay the cost of advertising. The Procedure | Nawab Nuzir Ali Khan Bahndoor (J udgment- 
Code does not require the decree-holder to pay such debtor) Respondent, 

Ais in advance, 


Phear, J.—WE entirely agree with the Mr. R. T. Allan and Baboo Anund 
Judge of the Lower Appellate Court that the Chunder Ghossal for Appellant. 


order requiring the sale to be advertised is a Baboo Ashootosh Dhur for Respondent 
reasonahle order, and we further concur with P i 


penta : Wie ; A decree-holder who was not barred by lapse of 
him in thinking that it is for the interests of. time, in seeking to execute bis decree, was opposed by 


all par ties concerned, or at any rate of the the judgment-debtor, on the ground that the decree had 
public generally, “that the practice of advertis- | been seized and sold by the Deputy Collector’ in. 


ino 3 : >` | execution of a decree of that functionary’s Court, and 
Ing intended sales should be upheld if possi that he himself (the judgment-debtor) had become the 


ble. At the same time, we are unable to | purchaser thereof, - 


, 
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HELD, that these proceedings amounted to an adjust- 
ment out of Court, which, under Section 206 Act VITI 
of. 1859, could not be recognized by the Court unless 
certified to it by the judgment-creditor himself, 


HELD, also that a Court charged with the execution of a 
decree has no other discretion with regard to noticiug a 
transfer thereof, than that which is given toit by Section 
203, which only applies to cases where the transferee 
can, and does come forward to.claim execution for him- 
self, instead of the original decree-holder. 


Phear, J.—In this case, the plaintiff has 
obtained a decree against the defendant in 
the Court of the Subordinate Judge, and is 
seeking to have execution thereof. It is 
admitted that he is not barred by lapse of 
time from suing out execution of his decree, 
and there is nothing whatever. on the record 
to show that he is not entitled to-all the 
benefit in the matter of the suit, which a 
competent Court intended to give him by 
its judgment. However, the defendant at 
this stage resists the execution of the decree 
upon the allegation that some thing has 
taken place elsewhere out of Court, which 
has had the effect of depriving the plaintiff 
of the right to proceed to execution of that 
decree. What the defendant says is this, 
namely, that he hada decree against the 
plaintiff in the Deputy Collectors Court, 
and that, in execution of that decree, the 
decree in the present suit was seized and 
sold by the Deputy Collector, and ht himself 
viz., the present defendant, became the pur- 
chaser thereof; and he argues from this 
that the plaintiff has thereby lost all rights 
under that decree, and is not uow entitled to 
obtain execution of it. If this argument be 
just, it seems to us an inevitable conclusion 
that the express provisions of Section 206 
of Act VIII of 1859 have been successfully 
set at naught in this matter. For tho result 
is, that the defendant, by purchasing the 
decree at the sale in execution held in the 
Deputy Collector’s Court for the sum of 
1600 rupees, has got quit of a judgment- 
debt, which he owed by virtue of this decree 
to the plaintiff to the amount of 14,000 
rupees. 


It seems to us that ifhe is so quit, then 
the whole transaction amounts to nothing 
essentially different from an adjustment out 
of Court, such as Section 206 Act VIII of 
1859 expressly directs shall not be recog- 
nised by the Court unless it is certified to the 


‘Court by the judgment-creditor himself. The 


only -difference is, that the judgment-cre- 
ditor himself is here no party to the ad- 
justment, it having been effected through,a 
third person against his will. But this sure- 
ly cannot place him in a worse position than 
that in which he would have been had he 


actually arranged the adjustment, andin that 
case he would undoubtedly have carried out 
the execution in disregard of it. Whether 
on the purchase by the defendant in the De- 
puly Collector’s Court the defendant really 
obtained any rights as against the plaingff or 
did not, we'do not now think it necessary to 
cansider. If he did, some other mode of 
realising the fruit of that transaction ought 
to have been pursued than that which he 
has here taken. It seems tous clear that as 
there is nothing on the record to prevent the 
plaintiff from getting the benefit of his decree, 
so there is nothing outside the record which 
should oblige a court of equity to refuse to 
give him that benefit. 


We think that the Court which is charged 
with the execution of the decree has no other 
discretion with regard to noticing a transfer 
of the decree, than that which is given to it 
by Section 208 of the Civil Procedure Code ; 
and clearly that Section only applies to enses 
where the transferce can, and does, come 
forward to claim process of execution for 
himself in the stead of the original decree- 
holder. It has no placo where the transferee 
and the judgment-debtor are the same person 
in the same character, and where consequent- 
ly an application for execution by the trans- 
feree could never be seriously made. 


Weare thereforeof opinion that the Lower 
Court was wrong in ‘refusing to give the 
plaintiff execution. We think thatthe de- 
cision of the Lower Court must be reversed, 
and the case must be sent back to it with the 
direction that the plaintiff is entitled to get 
execution of his dercee from the defendaut, 
with costs in beth Courts. 


The 12th September 1868. 
_ Present: 
The Hon’ble L. S. Jackson, Judge. 


Tiookhtears — ‘* Appearance” within 
the meaning of Act HX. 1865. 


| Appeal from an order passed by the Judge N 


i of Tirhoot, dated 80th June 1868. 
|  Gujraj Singh and others, Appellants, 
| Mr. R. E. Twidale for Appellantg, 


{ Thore is nothing in the provisions of Act XX of 1865 
‘which restrains any person from coming into tha 
| presence of the Judge and supplying information to 

the vakeels. ‘Ihe word “appearance” does not mean 
, actual presence before the Judge in Court. e. gu of a 
| mookhtear standing behind the pleader. 


Jackson, J.—Tuk petitioners complain of 
an orde\in the Urdu language promulgated 


A 


| 
i 
| 
J 


I 
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by the Judge of Tirhoot on 30th June last, 
which he has explained by an English order 
dated the 24th July. In this, it is further 
ordered that (speaking of the previous order) 
“all that it prescribed was that none but 
 Mookhtears qunlified and enrolled under 
“« Act XX of 1865 should appear and act 
‘in Court, and thatin every case in which a 
“ Mookhtear might be appointed by a party, 
“  mookhtearnamah should be filed. But in 
“regard to the appointment of pleaders and 
“ their instruction out of Court, the order 
‘ complained against was silent. No doubt, 
‘any one may appoint a, pleader, and the 
tt pleader may be instructed by his client 
“directly, without the intervention of a 
“ Mookhtear at all. But all that this Court’s 
“ order prescribed was that if a Mookhtear 
“appeared in a Court and instructed a 
“ pleader at the hearing of a case, it should 
“ be none but a Mookhtear enrolled under 
“the Act.” Agnin, he says: ‘ With the 


“to prevent them from appearing in Court 
“in the character of Mookhtears.’ These 
words are used by the Judge to explain an 
expression used in his previous order, viz s, 
the Urdu words “ wasti pairuvi hazir hoe,” 
which mean, as I understand, come into 
«Court for the purpose of looking after the 
case. 


The Court has had frequent difficulties 
in answering inquiries as to what the 
Legislature appeared to contemplate as the 
functions or privileges of Mookhtears under 
the Pleaders’ and Mookhtenrs’ Act. It is 
very doubtful how far the provisions of that 
Act control the Sections of Act VIII of 
1859 relatingto the appearance of the par- 
ties in the Mofussif Courts. It may be that 
the persons before those Courts are the per- 
- gons spoken of in the first Clause of Section 
17. The persous holding’ general powers 
of attorney may be limited to persons 
qualified under the Plenders’ Act XX of 
1865. By the word ‘‘appearance” the 
Judge seems to mean the actual presence of 
any person before the Judge in Court. He 
thinks that the Mookhtear standing behind 
the plender and giving him information is 
an appearance, anda contravention of the 
provijions of Act XX of 1865. This is 
clearly a mistake.» There is nothing in the 
provisions ofthat Act which restrains any 
person from coming into the presence of 
the Judge and supplying information to the 
vakeels: A person not enrolled mast not 
“ appear” or practise within the genning 


of the Act, but the restriction goes no fur- 
ther. Therefore, the Judge’s order com- 


“ appointment or existence of old recognized 
“ agents, the Court does not interfere, except 


d . 
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plained of, so far as it restrains any person 
from coming into the Court-liouse and in- 
structing the pleaders, must be set aside. 


The 14th September 1868. 
Present : 


The Hon’ble G. Loch and Dwarkanath Mitter, 
Judges. 


Wahomedan Law—Pre-emption— 
Separate estates. 


Case No. 1320 of 1868. 


Special Appeal from a decision passed by the. 
Judge of Sylhet, dated the 24th February 
1868, reversing a decision of the Officiating 
Principal Sudder Ameen of that District, 
dated the 12th June 1867. 


Abdool Azim (Plaintiff) Appellant, 


Versus 


Khondkar Hamid Ali and others (Defendants) 
Respondents. 


Baboo Debendro Narain Bose for Appellant. 


Baboo Grish Chunder Ghose for Respondents. 


According to the Hedaya the right of Shoofa (pre- 
emption) is limited to parcels of land, houses, &c.. and 
does not contemplate the right to purchase a separate 
estate because a part of it is continuous with that of the 
Shufee; the law being intended to prevent vexation to 
holders of small plots of land by the introduction of a 
stranger among then. 


Loch, J.—Tuz Judge holdsin this case that 
the right of pre-emption cannot be exercised 
by the party claiming it, because the quantity 
of land (about 90 beegahs more or less) is too 
extensive, and he quotes a judgment of the 
High Court reported in II. Weekly Reporter, 
page 261, which ruled that a claim to the 
right of pre-emption on the ground of vici- 
nage alone would not liein the case of large 
estates, but only when houses or nearst 
holdings of land madg parties such mall 
neighbours as to give a claim on the grouad 
of convenience and mutual servience. Baillie 
in his work on Mahomedan Law, p. 471, 
defines the right of pre-emption as follows: 
« The original meaning of Shoofa is conjunc- 
‘tion. In law, itis a right to take possession 
‘ofa purchased parcel of land, for a similar 
‘(in kind and quantity) of the price that has 
“has been set on it to the purchaser. The 
“ cause of it is the junction of the property 
“ of the shufee or person claiming the right, 
“with the subject of the purchase.’ And in 


a 
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a note, he states “that in the Moontaha ul 
“ Urub the word ‘parcel’ above is rendered 
“ by the Persian word ‘ parah-zameen,’ a 
“€ piece or fragment of land.” ` 


It is probable that originally the right of 
pre-emption extended only to houses, gardens, 
and small plots of. land, and this view is sup- 
ported by the illustrations of what may be 
the subjects of pre-emption as given by Baillie ; 
but on looking -at the Hedaya, we find it 
stated at page 591 of Volume IlI, that 
“ shuffa takes piace with regard to all lands 
or houses.” The meaning of this is clear on 
reference to the context. It had been stated 
in a previous part of the paragraph that ac: 
cording to the doctrine of shufer, nothing is 
subject to shufec but what is capable of being 
divided,— but the prophet held differently, 
and adds the writer: ‘ Besides, according -to 
‘our tenets, the grand principle of shuffa is 
‘ the conjunction of property, and its object 
“ to prevent the vexation arising from a dis- 
“ agreeable neighbour, and this reason is of 
“ equal force whether the thing is divisible or 
‘‘ otherwise’, The writer of the Hedaya 
then assigus the reason why the right is not 
applicable to moveables, ‘* Because of the 
‘‘ saying of the Prophet, ‘ Shuffa affects 
“t only houses and gardens,’ and also because 
“ the intention of Shujfa being ty prevent 
“the vexation arising from a bad neigh- 
“ bour, it is needless to extend it to 
‘ property of a moveable nature.” Looking 
at the chapter on shoofa in the Hedaya, the 
right appears to be limited to parcels of land, 
houses, &c., and does not contemplate the right 
to purchase a separate estate, because a part 
of it is continuous with that of the shuffee. 
It is true that a person may have a bad 
neighbour as a zemindar and so suffer as 
much vexation from him as from a_ bad 
neighbour next door or holding the next 
field, but stillit appears to me that the law 
was intended to prevent vexation to holders 
of small plots of land who might be annoyed 
by the-introduction of a stranger among 
them. I think I would apply the ruling laid 
down in the judgment of the Court quoted 
above to the present case and allow the judg- 
ment of the Lower Court to stand, for the 
property to which the right of pre-emption is 
claimed is a separate estate paying revenue to 
Government. I would dismiss the appeal 
with costs. 


Jitter, J.—The property in dispute is an 
estate paying revenue to Government, and JI 
am not prepared to say that this.case is not 
goverued by the decision relied upon by the 
respondent. 


THE WEEKLY REPORTER, 


Rulings. 357 


. The 9th November 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justices, aud the Hon’ble Dwarkanath Mit- 
ter, Judge. 

Jurisdiction—Execution—Sale 6f de- 

è cree. 
- Case No. 814 of 1868. 


Miscellaneous Appeal from an order passed by 
the Principal Sudier Ameen of Beerbhoom, 
dated the 18th May 1868. 


Ram Buksh Chuttangee and others Appellants, 
versus 


Maharajah Bunwaree Gobind Bahadoor, 
Respondent, 


Baboos Kalee Prosunno -Dutt ond Romanath 
Lose for Appellants. 


No one for Respondent. 

Where A obtained a decree in a District Court against 
B, wlio had previously obtained a decree in a different 
district against another party—He bp, that the District 
Court had jurisdiction to sell B’s right, title, and interest 
in his decree, and that the purchaser becoming assignee 
of that decree had a right to apply for execution ia the ` 
district where it was passed. 


Peacock, C. J.—T ue plaintiff obtained a 
decree against Judoonath Roy inthe Court of 
the Subordinate Judge of Nuddea, within the 
Jurisdiction of which Court Judoonuth Roy 
resided. Judoonath Roy had obtained a de- 
cree in the Beerbhoom Court against Bunwaree 
Gobind, which was attached by the Nuddea 


Court under the decree of the plaintiff, and sold 


to the plaintiff himself under the execution. 
It appears to us that the Nuddea Court had 
jurisdiction to sell Judoonath’s right, title, 
and interest in that decree ; and having done 
so, the plaintiff, who purchased under that 
execution, became the assignee of the decree, 
and as such assignee has a right to apply to 
the Reerbhoom Court to have execution of it. 

Under these circumstances, we think that 
the order of the Subordinate Judge must be 
reversed without costs. 


The 9th November 1868, 


» Present: E N 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Paupers—Section 308 and 309 Act 
VIII. 1659—Yenalty under Stamp 
Acti ° 


Case No. 52 of 1868. 
Regular Appeal from a decision passed by the 


Prigcipal Sudder Ameen of Rungpore, 
ONG Tih August 1867. 
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Golam Guffoor (Plaintiff) Appellant, 


VETEUS 


Ekram Hossein Chowdhry and others 
\ (Defendants) Respondents. 


Baboos Onookool Chunder Hookerjee and Romesh 
Chunder Mitter for Appellant. 


Baboos . Unnoda Pershad Banerjee, Kalse Jo- 
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Qndly.—That if the document be held to 


be not an ikrarnamah, but a deed of gift, the 


Court ought to have proceeded to hear and de- 
cide the suit, charging the plaintiff with the 
costs, including the penalty, and making the 
same recoverable by Government. on the ter- 
mination of the suit. 


3rdly.—That the Court below should iare 
allowed the appellant time to apply to the 


: Board of Revenue for the remission of the 


penalty. . 
On the first point, after hearing the docu- 
ment read, we have no hesitation in stating 


hun Doss, and Grija Sunkur Io ejoomdar for | our opinion to be that the document in ques- 


Respondents. 


tion, if genuine,—a question -which has not 
been tried,—was intended to operate as a deed 
of gift. “There can be no question- that if 


Under Sections 308 and 309 of Act VIII of 1859, a | this document was executed, the parties to 


pauper cannot claim exemption from liubility to pay 
any further stamp duty or penalty in respect of a docu- 
ment on which he relies, and which, owing to a defect 
in the stamp, is inadmissible as evidence in the suit. 

It is not.the dutty of a Civil Court to receive and 
submit to the Board of Revenue an application from a 
pauper plaintiff for remission or mitigation of penalty 
under the Stanip law: the pauper should himself make 
timely application under Clause 6 Section 15 Act X of 
1862, 


Kemp, J.— Tms suit was in formå pauper- 
is for declaration of a right’ to obtain poses- 
sion of certain proper ty, moveable and im- 
moveable, valued at rupees 33,695 and odd 
annas. 


The Principal Sudder Ameen of Rungpore, 
without going into the merits of the case, 
and after disposing of two pleas in bar in 
favor of the plaintiff, dismissed the plaintiff's 
suit on these grounds, vrz., that the docu- 
ment on which the suit is based, riz, a 
hibbanamah, or deed of gift, was engrossed ou 
a stamp of inadequate value ; that the plaint- 
iff had failed to make good the penalty on 
payment of which the document became 
admissible in evidence ; that tho Principal 
Sudder Ameen was of opinion that the Civil 
Court was not vested with any authority to 
remit or mitigate the penalty, the said au- 
thority being “vested with the Board of ‘Re- 
venue; that the plaintiff ought to have applied 
to the Board of Revenue, and not to have 
‘made use of the Civil Court as a channel of 
comfzunication to the Beard of Revenue. 


On appeal to thé Court, the first argument 
taken is that ‘the dowument on which the suit 
is based is an ikrarnamah, and not a deed of 
gift; and-that as an ikrarnamah, it was 
sufficiently stamped. 








the document deliberately evaded the Stamp 
law. The plaintiff has been allowed to date 
the time for bringing his suit from his 18th 


| year, and he did not bring his suit until very 


nearly three years had elapsed from the date 
of his arriving at majority. Even supposing 
that the Lower Court was right in deciding | 


| T the plaintif attained his majority in his 


th year,—and on this point as there is no 
ee appeal on the part of the defendant we 
need give no opinion,—still it is clear 
from the evidence of the plaintiff recorded 
in the*Court below that he has been in 
the habit of residing in the lodgings of the 
Meer Moonshee, the Nazir, the Kazee, and 
the Moulvie of Bogra, and it is idle to 
say that he was not well aware, or could 
not be well advised as to the nature of the 


i document on which his suit is based. His 


conduct throughout in the suit has been that 
of a party not willing to make up for any 
defect in the stamp under a wrong impression 
as to the nature of the document, but of a 


‘party deliberately and persistently doing his 


utmost to evade the Stamp law. 

As to the second ground of appeal, the 
Sections applicable to the recovery of stamp 
duties in pauper suits are Sections 308 and 
809 of Act VIII of 1859. In cases in which 
the application of a pauper to be permitted 
to sue in formd pauperis is admitted, such 
plaintiff is not liable to any further stamp 
duty ia respect of any petition, appointment 
of a-pleader, or other proceeding connected 
with the suit, ‘or with the execution of any 
decree passed on it. Under these Sections, 
the pauper cannot claim exemption from 
liability to pay any further stamp duty or 
penalty in respect of a document on which he 
relies, and which, owing to a defect in the 
stamp, is inadmissible as evidence in the 
sult. 
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On the third and last ground, we think 
that the Principal Sudder Ameen was right 
in saying that it was not for his Court to 
receive and submit to the’ Revenue Board 
any application on the part of a pauper for 
the purpose of obtaining the authority of the 
Board to remit or mitigate the penalty under 
the stamp law. It was the duty of the 
plaintiff to make timely application to the 
Board for the above purzose under Clause 6 
Section 15 of Act X of 1862. 


We do not find that the plaintiff distinctly 
asked the Court for time to enable him to 
make such application, but sought to make 


use of the Court as a channel of commu-. 


nication to the Revenue Board. At the 
last moment, we have been asked to give 
the plaintiff time, either to endeavour to 
raise funds to pay the penalty or to apply 
to the Sudder Board of Revenue to remit it. 
Looking to the circumstances of this case and 
the conduct of the plaintiff in the Court 
below, we do not think it a case in which 
we ought to accede to the request made at the 
very last stage of the case. We, therefore, 
confirm the decision of the Principal Sudder 
Ameen, and dismiss this appeal with costs. 
The Government will be entitled to recover 
the stump duties. 


The 9th November 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Hindoo widow—Right of main- 
tenance. 


Case No. 1213 of 1868. 


Special Appeal from a decision passed by the 
the Principal Sudder Ameen of Hooghly, 
dated the Tih February 1868, affirming a 
decision of the Moonsiff of that District, 
dated the 31st July 1867. 

Wooma Churn Chowdry (one of the Defend- 

' ants) Appellant, 
versus 
Nitumbinee -Debia (Plaintiff) and another 
(Defendants) Respondents. 

Baboo Poorno Chunder Shome for Appellant. 

Baboos Obenash Chunder Banerjee and Pro- 

sunno Coomar Roy for Respondents. 


Where property had descended to the possession of 
the-brothers of.a deceased Hindoo,—He xp that his widow 
had aright of subsistence from them on condition of 
her residing with them as a member of their family, 
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Jackson, J.—Tuis was a suit by a Hindoo 
widow to obtain.a monthly allowance asmain- 
tenance from the brothers of her deceased 
husband; the family property having decend- 
ed to the possession of the said brothers. 


The, Moonsiff has decreed to the plaintiff a 
right of subsistence from the said brothers 
on condition that the plaintiff returns fo and 
resides with them as a member of the family. 
The Principal Sudder Ameen on appeal has 
decreed to the plaintiff a monthly allowance 
in money, considering that it is immaterial 
whether the plaintiff resides with her hus- 
band’s family or not. From this decision this 
special appeal is preferred. 


We are of opinion that under the ruling 
of the Full Bench on this subject, the deci- 
sion of the. Principal Sudder Ameen cannot be 
sustained. Tho decision of the Moonsiff is, 
however, in accordance with many of the 
decisions passed on the occasion of the Full 
Bench trial above alluded to, and it is also in 
accordance with the admission of the defend- 
ants themselves in this case, who have in 
their answer to the plaintiff’s claim stated 
that the plaintiff is entitled to subsistence 
af their hands, and that they are willing to 
maintain her, if she is willing to reside with 
them as a member of their family. 


We therefore reverse the decision of the 
Principal Sudder Ameen, and restore that of 
the Moonsiff with the exception of the decree 
for a money allowance. 


Each of the parties to pay their own costs 
of this litigation. 





The 10th November 1868. 
Present : 


The Hon'ble F. B. Kemp and E Jackson, 
Judges. 


WMortgage—-Notice of foreclosure. 


Cases Nos. 1310 and 1811 of 1868. 


Special Appeal from a decision passed by the 
Judge of Hooghly, dated the 24th February 
1868, affirming a decision of the Seconds 
Principal Sudder Ameen of that District, 
dated the 10th Juné 1867. 

Buzloor Ruheem (one of the Defendants) 

Appellant, x 


versus = 
Abdoollah and anothet (Plaintiffs) Respondents. 


Mr. G. C. Paul and Baboo Romanath Bose 
for Appellant. 


% «7 
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Mr. R. E. Twidale for Respondents. Ahsuna Begum and others (Defendants) 

After notice of foreclosure, and shortly before the Appellants, 

expiry of the year of grace, a mortgagee allowed the 

mortgagor 6 oe a POH ss aha St he a l VETSUS o 

nie Tegel representative to recover the propere © | Kheerun Singh and others (Plaintiffs) 
HE tp that it was not necessary that fresh notice of Resp ondents. 

foreclosure should be issued. Baboos Kishen Succa Mookerjee and Nil Ma- 
Jacon, J.—In these two cascs, the mort- dhub Kein for Appellants. 

gagee having issued notice of foreclosure on Mr. R. E. Twidale for Respondents. 


the mortgagor, allowed the mortgagor six | B a is es cen mincetiene 
months’ time within which to redeem the mort- esenea Gatien thers wee Ho law i force by alien 
gage shortly before the expiry of the year of ; registration was necessary to give effect to such lease, 
grace. The mortgagor subsequently died, ang nets there has been no express covenant to 
and the mortgagee now sues to recover the | eee ; | 
mortgaged property. The legal represeutative | Jackson, J.— MR. 'TwWIDALE, who appears 
of the mortgagor objects that fresh notice of | for the respondent, has not attempted to sup- 
foreclosure has not been served upon him, and : port this decision which is clearly erroneous. 
it was argued before the Lower Court, and it; It was quite irregular to remit the case to 
has been argued again in special appeal before | the Court of first instance in order that the 
this Court, that uuder the circumstances it | plaintiff might have the opportunity of mak- 
was necessary under the law that fresh notice | ing a fresh case. 


should be issued. | Mr. Twidale, however, contends that the 
We concur with the Lower Court in the! suit might have been entertained as a suit 
opinion that such fresh notice was not neces- | simply to compel registration. 


sary. The subsequent agreement may possi-' But there was no express covenant to re- 
Canalo ae a ee 
‘ed lease was there any provision of law in 
foreclosure proceeding; but on the expiry of orga gr wuld E E was meses y 
the additional time which had been agreed to ! in order to give effect to such lease, from 
ae a ie ee ee | which an implied agreement to register might 
that the mortgagee is bound, on the expiry of | Aaro pee eee a ee 
tHo year of grace, at once to take proceedings | _ We think the Moonsiff was right in dismiss- 
under the mortgage, butit requires that a no- | 108 the suit, and we restore his decree, revers- 
tice of foreclosure shall be given, and distinct- | 15 that of the Principal Sudder Ameen with 
ly declares that within one year from thoj Costs. 
date of the notification, as far as the law is 
concerned, the mortgage will be finally fore- 





closed. The parties as between themselves The 10th November 1868. 

may enter into any other agreement, but the 

requirements of the law will, on the issue of | Present : 

the notice and the expiry of the year of grace, ; The Hon’ble L S. Jackson and Dwarkanath 

have been finally complied with. Mitter, Judges, 

Holding this view, we dismiss both these Tenant rights— Occupancy. 
appeals with costs. Case No. 480 of 1863. _ 
ee Special Appear from a decision passed by the 

The 10th November 1868. Principal Sudder Ameen of Patna, dated 


the 12th December 1867, affirming æ decision 


of the Moonsiff of that District, dated the 
s The Honble L. S. Jackson and Dwarka- 8rd May 1867. 


nath Mitter, Judges 
Registration—Right of suit. 
Case No. 473 of 1868. ” panels 


Special Appeal from a decision passed by the ] EE 
Principal Sudder + Ameen of Patna, dated Hakeem Khyrat Ali and others (Flgintits) 


Present: 


Jorawur Singh (one of the Defendants) 
Appellant, 


igh Respondents. 
, the 24th December 1867, reversing a decision ae 
of the Moonsiff of that District, dated the Mr. R E. Twidale for Appellant. 
17th May 1867. Mr. C. Gregory for Respondents. 
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In a suit to recover possession of land which defend- 
ant alleged himself to have held for more than 12 
years under a mokurruree lease, where the Lower 


Appellate Court, finding that defendant failed to prove | 


his mokurrurree right, declared he had no title to hold 
AS a squutter,— 


‘Hep that the Lower Court ought to have found what 
was the nature of the occupancy, 
eubsisted. 


Jackson, 
judgment of the Lower Appellate Court 
in this case is not satisfactory, The plaint- 
iff alleged that he had a lease of certain lands 
trom the proprietor, and that the defendant 
was holding possession of sueh lands without 


sion of the lands. The defendant set up a 
mokurruree lease under which he alleged 
himself to have been in possession of the 
land since the year 1276 Fuslee. The pro- 
prietor and lessor, who was also a party to 
the suit, denied the alleged mokurruree 
lease; aud both the Courts below have found 
on this point against the defendant. 
the Principal Suider Ameen, observing that 
the burthen of proving his mokurruree right 
rested on the appellant, that is, the defend- 
ant, and that he had failed to discharge this 


burthen to the satisfaction of the Court, went ! 


on to say that he has no title by holding his 
possession us that of a squatter, ané that such 
possess:on cannot be given effect to by a Court 
of justice. He then dismissed the appeal and 
affirmed the judgment of the Court below. 


It is contended before us by the special ap- 





and how long it had . 


J.—It appears. to us that the | 








And ! 


‘construction to 
| VI of 1862, Bengal Council. 


| The plaintiff (special appellant) is a pute 


The 11th November | 868. 
Present s 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 

Sections 9 and i@ Act VI. (B. C.) 
186Z—Survey and measurement— 
Lakheraj lands. 4 

Caso No. 896 of 1868 under Act X of 1859. 


Special Appeal froma decision passed by the 
Oficrating Judge of Mymensing, dated the 
14th January 1868, afirming a decision 
of the Collector of that District, dated the 
25th June 1867. 


| Prosunno Moyee Debia (Plaintiff) Appellant, 


any title. He therefore sued to recover posses- | 


VErSUS 


Chundernath Chowdhry and others 
(Defendants) Respondents. 


Baboos Chundsr Madhub Ghose and Sreenath 


Banerjee for Appellant. 


No one for Respondents. 


Section 9 Act VI. (B. C.) 1862 gfves a proprietor 
the right of making a general survey or measurement of 
lunds comprised within his estate or tenure, not of 
Jakheraj lands held under an indepondent title, for these, 
until resumed and assessed, form a distinct and separate 
estate. 

Kemp, J.—Tue special respondent is not 
present in this appeal. We have heard the 
pleader for the special appellant, and are of 
opinion that the appeal must be dismissed 
without costs. The decision turns upon the 


be put upon Section 9 of Act 


pellant that, admitting the defendant to have; necdar. The defendant holds land within lis 
failed in proof of his mokurrurce right, yet, | putnee, paying rent to the plaintiff; he also 
by reason of long continued possession us a | bolds a alleges to hold certain lakheraj 
tenant, he had acquired the right of occu- { lands. The plaintiff (special appellant) applied 
pancy, and therefore ought nox to have been | to the Collector for permission to make a 
ejected from the lands. survoy and measurement of the lands of bis 


: ee putnee. He was opposed by the special respond- 
It appears to us that the Principal Sudder ‘ent, who objected to any survey being made 


Ameen ought to have found what the nature! of the lakheraj land Both the Collector, 
of this occupancy was, and how long it had ı und the Judge on appeal, have considered this 


subsisted, and if he found defendant to have | 


really a right of occupancy by reason of his 
having held the land for 12 yeurs and paid 
rent therefor, he ought not to have dispus- 
sessed the defendant, but left the plaintitf 
to take such steps as he might be advised, 
and as he lawfully might against a tenant 
having such right. 


We ‘think, ‘therefore, that the judgment of 
the Lower Appellate Court must be set aside, 
and the proceedings returned to that Court 
with a view to the case being dealt with as 
pointed out, 


objection to be valid, and have refused to per- 
mit th» plaintiff to survey and measure the 
lakheraj land, observing that he was at liber- 
ty to take such steps as he might be advis. 

to do, to resume-and assess the lakheraj lande, 


We think that the Lower Courts haye 
put a propor interpretation upon the Sectiun 
in question, The Section gives tegyhoever 
is the proprietor of. ay estate or tehure, the 
right of making a general survey or measure- 
ment of the lands comprised in such estate or 
tenure. Now, it cannot be said that these 
lakheruj lands are comprised in the plaintiff's 


\ 
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-putnee: they are lands held under an inde- 
pendent title, and, until resumed or assessed, 
form a distinct and separate estate. Further, 
it is clear under the provisions of Section 10 
of the law, that the policy ofthe law was to 
assist parties who were unable to ascertain 
the persons liable to pay rent to them, and it 
was for the purpose of enabling them to ar- 
rive at this information that the power was 
given them to measure under the control of 
the Collector. The present suit is, in our 
opinion, brought simply to harrass the defend- 
ant (the special respondent). The plaintiff has 
his remedy in his own hands; he can sue to 
resume and assess the alleged lakheraj land 
in the occupation of the defendant. His pre- 
sent application under Section 9 of Act VI 
of 1862 to measure these lakheraj lands has 
been properly rejected. The special appeal 
is dismissed, but without costs as the defend- 
ant is not present. 


The 11th November 1868. 
Present: 


The Hon’ble J. B. Phear and ©. Hobhouse, 
Judges. 


Sale—Bxecution—Fraud. 
Case No. 1153 of 1868. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Chittagong, dated 
the 10th February 1868, affirming a decision 
of the Moonsiff of that District, dated the 
24th April 1867. 


Chundee Churn Chuckerbutty, (one of the 
Defendants) Appollant, 


VErPSUS 


Korban Ali (Plaintiff) and others (Defendants) 
Respondents. 


Mr. G. A. Twidale for Appellant. 


Baboo Kishen Succa Mookerjee for 
Respondents. 


In a suit to recover property claimed by one of the đe- 
fendants as having been purchased by him at an auction- 
eale in execution of a decree, which the Lower Courts 
found to have been obtained fraudulently with intention 
to defraud the present plaintiff who had been left out of 

A that suit, — e 


‘ Her, that the title of the purchaser was without 


valid foundation as against the present plaintiff. 


Phear, J.—Ir seems to us clear, even from 
the argument of the pleader for the special 
EEE? in this case, that the plaintiff is en- 
titled to recover the property for which she 
sues, unless the'title which the special appel- 
lant sets up to it by purchase made at an auc- 
tion-sale held in execution of a certain decree 
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is a good and valid title against the plaintiff. 
The decree in execution of which’ the sale 
took place was not a decree against the plaint- 
iff himself, and it mightgive rise to a question | 
of considerable difficulty if we enquired what 


was the effect of that decree,—supposing it 


were a valid decree between the parties, what 
was the effect of that decree as regards giving 
the Court a right to sell the property of the 
alleged judgment-debtor under the peculiar 


facts of the case. But we find that both the 
Courts below, who were Judges of the facts in 
this case, have found that the decree in ques- 
tion was obtained fraudulently as against the 


plaintiff in the present suit ; that it was in fact 


brought about by collusion between the parties 
to the original suit with the express intention 
to defraud the plaintiffin this suit by the me- 
thod ofa eale in execution ; and that he was left 
out of that suit for the more complete effect- 
That being so, it is 
clear that the decree could not give the Court 
a power to sell the property as against the 
plaintiff in fraud of whom the suit was espe- 
cially devised and the decree procured to be 


passed. It seems to follow conclusively that 
the title of the purchaser (defendant) is without 
any valid foundation as against the claim of 
the plaintiff ; consequently, the decisions of the 
Lower Courts are, on their findings of fact, 
good in law. This special appeal must be, 
dismissed svith costs. 


The llth November 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 


Judges. 

Enhancement of rent—Kubooleut,. 
Case No. 948 of 1868 under Act X of 1859. 
Special Appeal fron a decision passed by the 

Additional Judge of Hooghly, dated the 

18th January 1868, affirming a decision 

of the Deputy Collector of that Distriot, 

dated the 7th September 1867. 

Poorno Chunder Roy (Plaintiff) Appellant, 
versus 


Mr. W. Stalkart and another , (Defendants) 
Respondents. 
Baboos Issur Chunder Chuckerbutty and @Grish 
Chunder Mookerjee for Appellant. 
Mr. Mackenzie and Baboo Mohinee Mohun 
Roy for Respondents. 


Where a suit for a kubooleut at an enhanced rate of 
rent was dismissed on the ground that it was not for 
onhancement of plaintiff’s share of the rent, but fora 
kubooleut at an enhanced rate for the rent of a specifi- 
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portion of land, although plaintiff's agent in his exami- | 


nation deposed that the suit had reference, not toa 
specific portion of land, but to a certain jumma,— 


HE tp, that the Court below might permit plaintiff 
to amend or explain his plaint, or, if he had asked too 
much, might give him what he was entitled to ander 

_ the lew. 


. Where a plaint asks for a kubooleut for a given term 
without specifying the date from which the term is to 
commence, it isin the discretion of the Court to fix 
the proper term. 

Kemp, J—Txis was a suit for a kubooleut 
at an enhanced rate of rent. The plaintiff is 
one of several co-sharers. His plaint is proper- 
ly framed ; it specifies the total quantity of 
the land jointly held by the whole body bf 
joint proprietors; it states what the plaintiff 
considers to be a proper jumma payable for 
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estate. Be that as it may, there was nothing 
to prevent the Court below, if the plaintiff 
had asked too much, from giving him what 
he was entitled to under the law, or to have 
permitted him to nmend or explain his plaint 
if necessary. On this point, therefore, we 
think that the Court below was wrong In 
wholly dismissing the plaintiff's suit. 


We vow come to the objections taken by 
the learned Counsel in cross-appeal. The 
first is that the plaintiff sues the defendant 
on the footing of a ticca ryot or tenant-at- 
will, and that it has been held by this Court 
that a plaint claiming a kubooleut from a 
tenant-at-will must be dismissed. The 
second objection is that there is no date fixed 


the whole quantity of land, and asks for a ku-:in the plaint from which the term of the 


booleut for one year for a jumma in propor- 
tion to a 5 annas “rukum” ofthe whole 
16 annas jumma. This plaint was filed by 
the naib or agent of the plaintiff. In his 
-examination, it is true that his statements 
-yary considerably from the statements made 
in the plaint. In his deposition, he asks for 
a kubooleut, not for any specific 7 beegahs 
odd cottahs of land, but for a kubooleut for 7 
beegahs odd cottahs at a certain jumma. 
Both the Courts below have dismissed the 
plaintifi’s suit on the ground that the suit is 
not for. the enhancement of the plaintiff's 
share of the rent, but for a kubooleut at an 
enhanced rate for the rent of a specific por- 


tion of land; and asit has been ruled by this | 


Court that such a suit cannot be maintained, 
the suit must be dismissed. The Judge adds 
that if it had not been for this informality in 
this suit, it would have been necessary to 
remand the case to the first Court to ascertain 
whether the defendant had or had not a right 
of occupancy, that point not having been tried 
by the Court of first instance. We have first 
to dispose of the question whether the Courts 
below were right in dismissing the plaintiff’s 
suit, and then to decide upon the objections 
taken by the learned Counsel for the special 
respondent under the provisions of Section 
348 in cross-appeal. 


On the first point, as already observed, the 
plaint was perfectly formal and correct. The 
first Court has found that the plaintiff’s agent 


does not state that the identical 7 beegahs |- 


odd cottahs which he claims belong to his 
share. Weare of opinion that taking the 
plaint and the deposition together, it was not 
the intention of the plaintiff’s agent to ask 
for a kubooleut for a specific 7 beegahs odd 
cottahs of land, but thathe alluded to that 
quantity of land as in explanation of his 
employer’s share over the total area in the 


kubooleut was to run. 


On the first objection, we find that the 
defendant in the Court below claimed to be 
a mookurruree tenant; and the question whe- 
ther he was so or not, was not disposed of. 
If he is found to be a tenant-at-will, the 
suit of the plaintif must be dismissed. If, 
on the contrary, he isa tenant witha right 
of occupancy or a tenant holding under 
higher rights, the case must be tried. 


As to the second objection, the plaint asks 
for a kubooleut for a term of one year, though 
the date is not specified from which this 
term is to commence. Under the terms of 
the very decision quoted by the learned Coua- 
sel, it isin the discretion of the Court to fix 
the proper term, and such too is the course 
laid dewn by Act X. 


The case must, ‘therefore, be remanded to 
be tried with reference to the above remarks, 


the Judge sending the case to the first Court 
for re-trial. 


The 11th November 1868. 
Present : 
The Hon’ble L. S. Jackson and Dwark nath 
Mitter, Judges. 
Right of way—User. 
Case No. 55 of 1868. 

Special Appeal. from a decision passed by the 
Principal Sudder Ameen of Ohtttagong, 
dated the 31st October 1867, modifying a 
decision of the Moonsiff of Howla, dated the 
27th April 1866. “x 

Oomur Shah (Plaintiff) Appellant, 
versus ° 
Rumzan Ali and others (Defendants) 
Liespondents. 
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Mr. G. A. Twidal. for Appellant. 


Baboo Greeja Sunkur Mojoomdar for Respond’ 
ents. 


A right of way may be created by use continued for 


many successive years, even though such use is limit- | 


ed to one particular season of the year alone. 


Jackson, J.—Wer have heard Mr. G. A. 
Twidete in this case ; and the objection to the 
judgment of the Court below which he takes 
in special appeal is, that the suit was brouzht 
to establish a right of way, and that no such 
right of way can be established by a mere 
use, although continued for many successive 
years during one particular season of the 
year alone. 


A 


It is easily conceivable that circumstances 


might occur which would render it necessary | : : 
6 y: unvarying rent since the date of the permanent 


to resort toa particular passage at certuin 
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o] Babos Chunder Madhub Ghose and Romesh 


Chunder Mitter for Appellant. 


Baboos Hem Chunder Banerjee and Issur 
Chunder Chuchkerbutty for Respondents. 


In a suit for enhancement of rent when defendant 
claimed the benefit ofthe presumption arising under Sec- 
tion 4 Act X. 1859, it was held that his sworn declaration 
that the rent had not varied for more than 20 years, cor- 


roborated by the records of the Collectorate which show- 


ed that the rent was the sameas it had been more than 
80 years ago, was sufficient to warrant the presumption 
seeing that plaintiff had failed to show any intermedi- 
ate variation. 


Jackson, J.—Tr question in this case was 
whether the land which the defendant held 
had been held by him and his predecessors at an 


seasons of the year to certain localities for | settlement. In that case the defendant would 


instance, to lands entirely inundated, which 
would not be necessary or specially conve- 
nient at other seasons. 

I see nothing to prevent the creation of such 
right of way as consists in right of passing 
over the land of another at particular seasons 
of the year. 

I think, therefore, that the decision of the 
Lower Appellate Court is not erroneous’in 
this respect, and I would affirm that deci- 
sion. 

Mitter, J.—I concur. 


The llth November 1868, 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
` Mitter, Judges. 


Enhancement of rent—Presumption 
of uniform payment—Section ¢ Act 
x. 1859. 


Case No. 1043 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by the 

s Judge ofe Dacca, dated the 23rd January 
1868, affirming a decision of the Deputy 
Collector of thut District, dated the 29th 
June 1867. 


Raj DoGtlub Gomashtah (Plaintiff) Appellant, 


DErSUs 


Mohessur Bhutt and others ( Dc fenda.t;) 
Respondents. 











not be hable to enhancement. 


The defendant undertook to show that his 
rent had not been varied for more than 20 
years ; and upon his proving this fact, he 
would be entitled to the benefit of the pre- 
sumption as provided in Section 4 of Act X 
of 1859. 


Neither of the Courts below have stated 
perhaps with as much logical force as might 
have been desired, the grounds on which they 
were satisfied that the defendant’s rent had 
not been varied. But on looking at the re- 
cord, it is clear that there was evidence (nnd 
that evidence which with respect to credibility 
is perhaps unusually good) that the tenure in 
question had been so held for much more 
than 20 years. That evidence consisted chief- 
ly of the sworn declaration of the defendant 
himself, strongly corroborated by papers taken 
from the public records of the Collectorate, . 
from which if appeared that the rent at which 
the defendant is now holding is the same at 
which he was holding more than 30 years 
ago. 


The plaintif might, no doubt, have shewn 
by counter-evidence that the rate had been 
intermediately varied, though it had returned 
to the original rate: but this he failed to 
show. 


Seeing, therefore, that there was evidence, 
it appears to us that we ought not to disturb 
the conclusion of fact, and the consequent 
finding based on the legal presumption, at 
which the Lower Court arrived. 


The decision of the Court below ought, we 
think, to be affirmed aod the appeal dismissed 
with costs. 


1868.] Cirih 





The lith November 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Credibility of witnesses—Lower 
Courts -High Court. 


Case No. 1109 of 1868. 


Special Appeal from a decision passed by the 
Judge of Dacca, dated the 31st January 
1868, affirming a decision of the Principal 
Sudder Ameen of that District, dated the 
Tih January 1867. 


Gouree Pershad Koondoo (Plaintiff) 4ppel- 
lant, 


versus 
Prannath Surmah (Defenlant) Respondent. 


Baboos Chunder Madhub Ghose and Sreenath 
Banerjee for Appellant. 


Baboo Ashootosh Dhur for Respondent. 


The credibility of witnesses is a matter altogether 
for the Court of first instance and the Court which 
hears a regular appeal; and if these Courts are satisfied 
that the witnesses are not to be believed, their decision 
cannot beset aside by the High Court, even thongh 
upon a general view of the case it should think that if 
it had tried the case originally, it might have come to 
a different conclusion. 


Jackson, J.—In this case, the plaintiff sues 
the defendant on a bond. 


The Principal Sudder Ameen before whom 
the trial took place considers that the evi- 
dence adduced by the plaintiff was unworthy 
of belief on grounds of certain discrepancies 
in it. 

The Zillah Judge, before whom the case 
came in appeal, observes that he was not 
quite sure that he would have arrived at the 
same conclusión as to the general probabilities 
of the case, but that as the Court below has 
pointed out certain discrepancies, to which 
he refers, in the evidence of the witnesses 
for the plaintiff, he felt bound to concur in 
the judgment passed by that Court. 


In special appeal, it is contended that the 
decision of the Judge as to the evidence is not 
an independent judgment; and that where the 
Judge does express an opinion of his own, 
that opinion is in favor of the plaintiff. We 
are therefore urged to remand this case to the 
Zillah Judgein order tbat he might record a 
more: distinct opinion than he has hitherto 
done. ~ 


It appears to us that the view taken in 
this case by the Zillah Judge, though not 
perhaps very forcibly expressed, is one which 
this: Court is constantly obliged to take in 
cases which come before it in appeal, vizs. 
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that upon a general view of the case we 
think that if we had tried the case originally, 
we perhaps might have came to a dilterent 
conclusion to that arrived at by the Court 
below; but such impression is not founded 
upon grounds so conclusive as to justify us 
in setting aside an opinion formed by a Court 
which heard the evidence and had thé wit- 
nesses before it. 


We were invited by the special appellant's 
pleader to express an opinion as to whether 
the discrepancies referred to by the Court 
below were such as to invalidate the testi- 
mony of the witnesses; but that is a proceeding 
which we must decline to take. ‘The credi- 
bility of witnesses is a matter altogether for 
the Court of first instance and the Court which 
hears a regular appeal; and if these Courts 
are satisfied, and especially when they are 
concurrently satisfied, that the witnesses are 
not be believed, it is impossible forus upon 


| the grounds suggested to set aside their deci- 


ı sion upon the qnestion of fact. 


“We think, therefore, that this special ap- 
peal must be dismissed with costs, 


` The 11th November 1868. 


Present : 
The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. e 
Reviews—Absence of plaintif¥—Exe- 
cution. 


Case No 1081 of 1868. 


: Special Appeal from a decision passed by the 
Officiating Judge of Midnapore, dated the 
lith January 1868, reversing a decision 
of the Principal Sudder Ameen of that 
district, dated the 27th March 1867. 


Rajeeb Lochun Sawunt (Defendant) 


` Appellant, 
versus 
Mohessuree Dossee and ‘others (Plaintiffs) 
Respondents. 


Baboos Mohendro Lail Shome and Bhowancee 
Churn Dutt for Appellant. 


Baboo Ashootosh Dhur for Respondents. 


A suit to set aside an execution-sale of the right, title, 
and interest of a judgment-debtor in certain property 
having been decreed oy the Court of first instance, and 
the decree affirmed in appeal. the Lower Appellate 
Court, on the application of one of the decmeg-holders, 
reviewed its own judgment, and ordered the stit to be 
dismissed, are 


Ld . 

HELD that the circumstance ofthe review having 
been heard in the absence of the plaintiff (tho gh in 
the presence of all the other parties), was not an irregu- 
larity of which defendant was entitled to complain, 


` 
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Heep (differing from a previous decision, 1 Weekly 
Reporter, p. 65), that there is no authority of law for 
setting aside an execution-sale of immoveable pro- 
‘perty on the ground: that the party whose right, title, 
and interest were sold had no interest st all, or had less 
interest than was supvosed. 

Jackson, J.—THE present special appeal 
arises out of a sale in execution of a decree 
of thk rights and interests of one Radha 
Mohun Doss, the judgment-debtor, at the suit 
of Ramanath Rukheet. 


The present special appellant purchased 
these rights, supposing them to comprise an 
8 annas share of the property in dispute. 


The plaintiff Mohessuree Dossee and an- 
other party brought a suit in the Court of the 
Principal Sudder Ameen to set aside the sale 
on the ground that the right and interest of 
the judgment-débtor was not what it had been 
alleged to be. 


The purchaser (the special appellant) and 
the decree-holder were both parties to this 
suit; and in their presence, on trial, the 
Principal Sudder Ameen decreed that the 
sale should beset aside and the purchaser 
should receive back his purchase-money. 
This decision was affirmed on appeal by the 
Zillah Judge. 


But on the application of one of the decroe- 
holder, the judgment on appeal was reviewed 
by the Judge in the absence, it is alleged, of 
the plaints, but at any rate in the presence 
of all the other parties. And the Judge 
finally determined that the sale should not 
be set aside; and he ordered the suit to be 
dismissed with costs. The purchasor, who 
by this decision of the Judge has lost the 
advantage which he had at first obtained, 
seeks to avail himself of the alleged irregu- 
larity of the Judge in hearing the review in 
the absence of the plaintiff in order to have 
the Judge’s decision set aside; and he con- 
tends that he is entitled to an annulment of 
the sale and to the recovery of his purchase- 
money. 


It appears to us that the omission, if any, 
of hearing the review in the presence of the 
plaintiff, is not an irregularity of which the 
special appellant is entitled to complain. 
He was himself present, and suffered no in- 
“jury whateter by the absence. ot the plaint- 
iff. 

It appears to us quite clear that under the 
circumstances of the case, the sale could not 
be set ide. Section 258 provides for the 
refund of the purchfase-money when a sale 
of immoveable property has been set aside 
under circumstances which, under the pro- 
visions of the Procedure Code, authorize such 
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a proceeding ; but we are not aware of any 


authority of law for setting aside a sale on 
the ground thatt he party whose right, title 
and interest were sold, had no interest at all, 
or had a less interest than was supposed. 


We are referred to a decision in the Weekly 
Reporter, Volume I, page 55, in which a dif- 
ferent doctrine has no doubt been held; and 
if it were necessary, we should have been ob: 
liged to refer the question to the decision of 
a Full Bench. But such reference is not 
necessary in the present case. It is sufficient 
to say that whereas in the case referred to, 
the sale had been, rightly or wrongly set 
aside, and it was held that, in consequence, 
the purchaser was entitled to a refund of his 
purchase-money, in this case on the contrary 
the sale has not been, and in our opinion 
could not be, set aside. Consequently, the 
purchaser is not entitled under Section 258 
to a refund. 


The special appeal must therefore be 
dismissed. 


The 12th November 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, aud the Hon’ble Dwarkanath Mitter, 
“Judge. s 


Corporations—Sections 26 and 63 Act 
VIII. 1859. 


Case No. 39 of 1868. 


Regular Appeal from a decision passed by the 
Judge of Beerbhoom, dated the 3rd Deoen- 
ber 1867. 


Ram Doss Sein (Plaintiff) Appellant, 
Versus 


Mr. Cecil Stephenson and another (Defend- 
ants) Respondents. 


Baboos Ashootosh Chatterjee and Romanath 
Bose for Appellant. 


Baboos Juggadanund Mookerjee and Bhawanee 
Churn Duit for Respondents. 


A corporation must sue and be sued in its corporate 
name. i 


Peacock, C. J.—In this case, Mr. Cecil 
Stephenson, described as Deputy Agent of the 
East India Railway Company, and Mr.. W. B. 
Latimer, described as District Engineer of the 
Districts of Rajmebal and Beerbhoom, are 
made joint defendants. Thereis no cause of 
action against them or either of them. The 
cause of action, if any, in this case, is against 
the Hast India Railway Company. It is un- 


“4 


1868.) Cidi 


-e 


THE WEEKLY REPORTER. 





Rulings. 367 





necessary for us to erter into the question | the ground that an eltogether different lease 


whether the plaintiff has any valid cause of 
action against the Enst India Railway Com- 
pany or not, because they have not been 
made defendants’in the suit. ` 


- It'is a clear rule of law that a corporation , 


must sue and be sued in its corporate name. 
Section 26 of Act VIII of 1859 points out 
how a corporation is to be described in the 
plaint, and Section 63 points-out how process 
is to be served on a corporation. 


' As regards the Government, it is clear, ac- 
cording to the appellant’s own showing, that 
there was no cause of action against them. 


_ The appeal is dismissed with costs, 


The 12th November 1868. 
Presené: 


Tho Hon’ble L. S, Jackson and F. A. Glover, 
Judges. ` 


Leases—Sub-lsasos—Right of action. | 


Case No 1526 of 1868. 


Special Appeal from a decision passed by the 
Judge of Bhaugulpore, dated the 11th March 
1868, reversing a decision af the Principal 
Sudder Ameen of that District, dated the 
9th June 1867. 


Bejoy Gobind Singh (Plaintiff) Appellant, 


VET IUS 


Sunkur Dutt Singh (Defendant) Respondent. i 


Mr. R. E. Twidale tor Appellant. 


“My. R. T. Allan and Baboo. Hem Chunder 
Banerjee for Respondent. 


Plaintiff took a sub-lease of land from a party who 
was lessee under the proprietor, but who, without ever 
receiving possession, surrendered his rights under his 
lease by a decd of estafa executed subsequently to the 
sub-lease, 


HEvD that plaintiff had no right of action against 
the proprietor. 


Jackson, J—Tuer plaintiff in the case took 
a sub-lease of land from a party who was 


lessee under the proprietor. The sub-lease, 
however, had never been acted upon, the 


. lessee not having received possession, and he 


had, in fact, surrendered all his rights under 
that lease by a deed of estefa, executed huw- 
ever, if is alleged, subsequently to the plaint- 
iff’s sub-lease. The plaintiff now sues, not his 
own lessor, but the proprietor, to obtain 
possession- of the land. The suit has been 
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appears to have been granted to a fourth 
party who intervened in these proceedings, 
And the special appeal proceeds on the 
ground that the Court below had not before 
it legal evidence of that other sub-lease. It 
seems to me, however, that the special, appel- 
lant cannot succeed in this case, simply on the 
ground that he has no right of action at all 
against the proprietor with whom he had no 
contract, and who, moreover, is not bound to 
look beyond his own lessee. That lessee has 
given up his own rights, and if he has done 
so to the detriment of the present plaintiff, 
and has thereby failed in carrying outthe 
contract, it is to him, and uot to the proprie- 
tor, the plaintiff must look. 


I think, therefore, that the suit ought to 
have been dismissed. The special appeal 
must be dismissed with costs. 


Glover, J.—I am of the same opinion, 


- The 12th November 1868. 

Present : 
The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Mortgage — Redemption —Accounts. 
Case No. 496 of 1868. 


| Special Appeal from a decision passe} by the 


Additional Judge of Jessore, duted the 3th 
December 1867, reversing a decision of the 
Moonsiff of that District, dated the 19th 
January 1867. 

Doorga Debee, mother and guardian of Ram 
Doss, and others (Plaintiffs) Appellants, 


versus 
Issur Chunder Chatterjee and others {Defende 
ants) Respondents. f 


Bahoo Motee Lall Mookerjee for Appellants. 


Baboo Bhugobutty Churn Ghose for Respond- 
š ents. a 

In a redemption suit under the old law for the posses- ., 
sion of land the subject of an usufructuary mortgage, 
the plaintiff is entitled to an account, even though 
the terms of the original agreement exempt the defend- 
ant from his liability to an account, and although the 
principal sum advanced is very small, 


~ 
Maepherson, J.—TuHE judgment of the Lower 

Appellate Court is wrong, and must be re- 
versed as regards the land from which Juggut 
Chunder’s aunt got her maintenange, and of 
which the first Court declared the plaintif to 
be entitled to one-third: and the judgment of. 
the first Court is restored and atfirmed, 


Asregards the rest of the subject-matter of 


dismissed by the Lower Appellate Court on : the suit, it appears to us that as the transaction 
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was of the nature of an usufructuary mort- 
gage, the plaintiff, who substantially sues to 
redeem, is, the case being one under the old 
law, entitled to an account from the defendant, 
however much it may be contended that the 
terms of the original agreement exempt 
the defendant from his liability to ac- 
count. The principal sum advanced was only 
20 rupees: but however trifling the amount 
may be, the plaintiff is entitled to an account 
of the usufruct of the land which has been 
held by the mortgagee. If it appears on 
taking the account, that in reality the mort- 
gagee has realized more than the principal 
sum with interest at 12 per cent., the plaintiff 
isentitled to a decree. If, on the other hand, 
it appears that the mortgagee has not realized 
the whole debt with principal and interest, 
the plaintiff’s suit will be dismissed. 


The case is remanded in order that an aec- 
count may be taken in the modein which 
accounts between mortgagors and mortgagees 
are usually taken: and the case is to be 
again decided with reference to the above 
observations, 


The 12th November 1868. 


Present! 
The Hon’ble F. B. Kemp and E. Jackson, 
° Judges. 


ists of revenue—TGovernment rule— 
Instalment of rent. 


Case No. 13853 of 1868. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 27th Feb- 
ruary 1868, affirming a decision of the 
Assistant Collector of that District, dated 
the 9th July 1867. 
Gridharee Singh (one of the Defendants) 

l Appellant, 


VETSUS 
The Court of Wards (Plaintif) Respondent. 
Mr. R. E. Twidale for Appellant. 


Baboo Juggodanund Mookerjee for 
” Respondent. - 


In a smit by the Court of Wards on the part of th? 
Durbunga Rajah for unpaid instalments of rent, wher® 
the agreement under which the defendant held his ze- 
mindary wag, tbat he should pay his Goverr ment revenue 
into the Ca@fiectorate through the Rajah; 

HELD, that the rule which prevailed in that part of the 
country amongst ordiaary tenants of paying rent month 
by month, was not applicable to defendant, and that the 
instalments of rent and interest thereon were to be cal- 
culated according to the Government rules for the pay- 
ment of revenue, 
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Jackson, J.—In this suit, the Court of 
Wards on the part of the Durbunga Rajah 
have sued one of the relations of the Rajah 
on the allegation that a certain amount of 
rent which was due from him had not been 


paid. They demanded also interest on the 


unpaid instalments of rent, cakulating the 
instalments according to the custom in that 
part of the country amongst ordinary tenants. 
The kists in fact have been calculated 
month by month, Both the Lower Courts 
have decreed the claim, aud the ground taken 
on special appeal is that the kists or in- 
stalments should have been calculated, not 
according to the custom amongst ryots, but 
according as the kists fall due to Govern- 
ment, ‘There is a question as to whether 
these parties are standing strictly in the 
position of landlord and tenant, but that 
point is not raised. The agreement under 
which the defendant holds his zemindary is 
that he shall pay his Government revenue 
through the Durbunga Raj into the Collec- 
torate. From this it is clear that--he is only 
liable to pay the Government revenue as it 
falls due, and that the rule which prevails for - 
the payment of instalments ef rent by or- 
dinary tenants in that part of the country, is 
not at all applicable to the defendant. 


Differing from the Lower Courts, we modi- 
fy the ordérs passed by them as regards in- 
terest, and direct that in execution of this 
decree the interest on the instalments shall 
be calculated only on such instalments ås ara 
due according to the Government rules for 
the payment of Government revenue in the 
Collectorate. 


The costs of the appeal to the Judge and 
to this Court must be paid by the Court o 
Wards, 


4 


The 13th November 1868, _ 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. : 


Intervsnor — Section 73 Act VIET. 
1859— NMahomedan widow— Dower 
— Lien on husband’s property. 


Case No. 368 of 1867. 
Regular Appeal from a decision passed by 


` the Principal Sudder Ameen of Paina, 
dated the 28rd September 1867. 
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Ahmed Hossein (Plaintif) Appellant, 
VETSUS 


Mussamut Khodeja (Defendant) and others 
(Intervenors) Respondents. 


Messrs. J. W. Montriou, R. E. Twidale, 
aud C. Gregory for Appellant. 


Mr. G. C. Paul and Baboos Onookool 
Chunder Mookerjee, Annoda Pershad 
Banerjee, Kishen Sukha Mookerjee, Gopal 
Lall Miter, and Kalee Kishen Sein and 
Moulvie Mahomed Yosoof for Respond- 
ents. 


Persons not likely to be affected by the result of a 
suit bave no right to intervene and to. be made parties 
to the suit, : l 


A Mahomedan widow is entitled to a lien for whatever 
dower remains due to her, although there may be a dis- 
pute as to: what is the amount actually due, having re- 
ference either to the amount originally fixed as dower 
or to the amount satisfied by payments. 


An heir toa share of the estate of a deceased Maho- 
medan isnt entitled to recover possession from the 
widews so long as any portion of the dower remains 
unsatisfied, nor can he be entitled to mesne profits. 
His proper course is to bring a suit for an account of 
what is due as dower, and to pray that on’ satisfaction of 
that amount he may be put into possession of his share 
of the estate. 


Peacock, C. J.—Tue plaintiff in this 
suit claimed to be entitled as cousin of the 
Jate Moulvie Mahomed Ibrahim to 12 
anuns out of the whole 16 annas of the 
entire estate left by the late Moulvie, and he 
commenced this suitagainst the two widows 
of the late Moulvie, to whom a certificate 
had been granted under Act XXVII of 
1860, to set aside the certificate, and to 
be put into possession of the said 12 annas 
share with mesne profits from the date of 
the death of the Moulvie. In a schedule 
to his plaint he detailed the property which 
he claimed to belong to the estate. 


Nusseerun and other persons who claimed 
to be entitled toa portion of the property 
specified in the schedule, and who had not 
been made defendants in the suit, intervened 
and asked to be made defendants under 
Section 73 of Act VIII of 1859, 


It is clear that ifthe plaintiff in the suit 
which he instituted against the two widows 
had recovered ‘a decree for any portion of the 
property which belonged to the intervenors 
and of which they are in possession, he could 
not have turned the intervenors out of pos- 
session under the decree nor would the 
rights of the -intervenors haye been affected 
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by the decree. The intervenors, therefore, 
were not persons likely to be affected by tha 
result of the suit as originally framed, and 
they had consequently no right to intervene 
and to be made parties to the suit. The 
Subordinate Judge, however, ordered ghem to 
be made parties, the plaintiff not having ob- 
jected, and he laid down an issue as to what 
part of the property comprised in the schedule 
belonged to the estate of Mahomed Ibrahim, 
und what part of it belonged as of right to, and 
was in the exclusive possession of the widows 
and of the intervening defendants, respec- 
tively. In the case of Joygobiud Dass vs, 
Goureepershad Sheba and others, reported 
in the 7th-Volume of the Weekly Reporter, 
page 201, and which was cited by Mr. 
Moutriou in his argument, it was held 
that a person cannot be made a party to 
a suit under Section 73 Act VIII of 1859 
unless he is likely to be affected by the 
result of it. In that case it was said that 
it would be most inconvenient and con- 
trary to all principle if every person claiming 
a title adverse to those set up both by the 
plaintiff and the defendant in the snit should 
be allowed to intervene and be introduced 
into the suit. 


What the plaintiff really wanted- to try 
in this suit was whether he was entitled to 
succeed to a 12 annas share of the property 
of the late Monlvie Mahomed Ibrahim, and 
to recover from the widows the possession 
of that portion of the property. The widows 
did not dispute the fact thatthe property 
mentioned in the schedule formed part of the 
estate of the deceased or that they wera 
in possession of it. The widow Khodeja, 
however, admitted Nusseerun’s title That 
admission would have been no ground 
for allowing the plaintiff to recover it from 
Nusseeruu as part of the estate of Ibra- 
him. It is clear therefore to my mind 
that the Subordinate Judge ought not to 
have ordered the intervenors to be made 
parties to the suit. 


Another of the issues raised by the Subor- 


dinate Judge was whether according to thes 


Mahomedan Law the plaintiff was entitled 
by right of inheritance to 12 annas out of 
the whole estate of Mahomed Ibrahim, or 
whether the widows of the said &ahomed 
Ibrahim on account qf dower due tu them 
were entitled to ret#in ppssession of the 
whole estate. 


The cases which were cited in argument 
(spécial appeal decided on 6th of February 
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1863 before the 1st Bench, * which is not | husband’s estate -under a claim of dower has 
printed, and the case of Mussamut Janee |a lien upon itas against those entitled as 


Khanum against Massamut Amatool Fatima 
Khanum, 8 W. R., page.5!) held that the 
widow of a Mahomedan in possession of her 


SS Se oe 
: The 6th February 18638, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief Justice and 
The Hon'ble F. B. Kemp, Judge. 


Case 1523 of 1862 under Act X of 1859. 


Special Appeal from d decision passed by the Judge of 
Patna, dated the 17th May 1862, reversing a decision 
of the Principal Budder Ameen of that District, dated 
the 15th April 1867. 


Syud Atahur Ali (Plaintiff) Appellant, 
: versus 
Altaf Fatima and others (Defendants) Respondents. 


Mr. R.T. Allan and Baboo Kishen Succa Mookerjee 
for Appellant. 


Moonshee Ameer Ali and Baboo Unnoda Pershad Baner- 
jee for Respondents. 


Peacock, C. J.—In this case, the plaintiff sues to 
recover possession ofa share of his son's estate as one 
of his heirs-at-law. The son's widow, who ts one of the 
defendants, claims to retain the estate until her dower 
is satisfied. The plaintiff admitted before the Judge 
that dower to the extent of 16,000 Rupees and 1 gold 
mohur was assigned by his son to the defendant upon 
her marriage, but said that at the time of her husband’s 
death, she gave up her dower looking to her future 
welfare, and that it was customary for Muhomedan 
ladies to give up their dower when their husbands 
were dyin. The Judge dishbelieved the story that the 
laly had given up her dower, and dismissed the plaint- 
iff’s “claim on the ground that the widow’s claim to 
dower preceded all claims to inheritance, 


We think that the Judge was right in law, and that 
the plaintiff could not sue to recover the estate until the 
dower was satisfied. In Maonaghten’s precedents of 
Mahonedan Law, page 356, Case 10, the following 
question and answer is given. 


Question.—"* A man dies being indebted to his wife 
“tor her dower, has she a lien on the personal, pro- 
t perty left by her husband in satisfaction of such 
t dower, in preference to the other heirs ? 


Answer.—" If the other heirs pay the widow’ the 
“ amount of her dower, she has no.claim on the property 
" left by her husband, except for her legal share of the 
‘inheritance, and if they do not pay her the amount 
“of her dower, she has, in the first instance, a prior 
- *glaim on account of her dower on the property left 
“ by her husband, whether real or personal, ‘The resi- 
“ que, after her claim of dower is satisfied, will be divid- 
- “ed between her and the other heirs, according to 
“ their respective shares of inheritance.” 


Weare now asked to remit the case to the Court 


r below, to find what amountis due for dower and to 


decree that upon payment of that sum, the plaintiff 
shall be put into possession of his share. But the 
plaintiff has misconceived: his remedy and brought a 
wrong form of action, and endeavoured to support it 

‘ by g.vingggvidence which, assuming as we must, that, 
the Judge Avas right in his decision upon the facts 
must Lave been false. IPf*we lad the power, which we 
have not, we should nofbe inclined to assist the 
luintif? under those circumstances, but should leave 
im to his strict rights. This appeal must be 
dismissed with costs and interest, and the plaintiff left 
to commence such other suit (ifany) ashe may be 
advised. 


heirs, and is entitled to possession as against, 
them till her claim to dower is satisfied. . 
The same point was held as regards the- 
Sheea sect by the Privy Council in the case - 
of Ameeronnissa and others versus Moo- 
radoonissn and others, 6 Moore’s Indian 
Appeals, page 211. 


One of the widows defendants in this suit, 
Mussamut Amatool Fatima, entered into a 
compromise with the plaintiff which has been 
curried into effect by the decree of the Subor- 
dinate Judge. The other defendant, Mussa- 
mut Khodeja, defended the suit, and accord- 
ing to the devisions to which I have already 
referred, I think that she was entitled to a 
lien upon her husband’s estate for the 
amount of any dower which remained due to 
her. 

The predecessor ‘of the Subordinaté Judge 
who decided this suit laid down an issue 
as to what was the amount of the dower 
of the widows ; but the Subordinate Judge, 
Syud Saadut Hossein, by whom this cage 
was decided, subsequently struck out that 
issue upon the ground, as I understand, 
that it was not material to determine 
what was the amount due on account of 
dower ; aud that the material question was 
whether the widows were entitled to a 
lien for dower, It was admitted by the’ 
parties that some amount of dower was dua, 
Assuming, then, that the plaintiff as the heir 
of the deceased Moulvie was entitled toa 12 
annas share of the whole of his estate, he 
was not, according to the decisions to: which 
I have referred, entitled to recover possession 
of that estate from the widows so long as 
any portion of the dower remained unsatisfied, 
nor could he be eutitled to mesne profits. 


I do not concur with the learned Counsel 
Mr. Montriou that as a matter of law a lien 
cannot be maintained for an amount which is 
not ascertained. A person may havea lien, ag 
well as be entitled to a mortgage, for a sum 
the amount of which is notascertained. Ifa 
person were to create a lien fora sum of 
money advanced, the Jien would remain good 
uutil the amount should be paid; and the 
lien would continue so long as any part re- 
mained unpaid, although the parties might 
dispute as to the precise amount which re- 
mained due, >o, a widow is entitled toa 
lien for whatever dower remains due to her, 
although there may be a dispute as to what 
is the amount actually due, having reference 
either to the amount - originally fixed: ag 
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dower or to the amount satisfied by payments. 
Some amount being admittedly due on ac-- 
count of dower, the plaintiff's suit in 
this case was misconceived, and instead of 
bringing asuit to turn the widow out of pos- 
session so long as she had a lien upon the 
estate for her dower, he ought to have 
brought a suit for an account of what was 
due to the defendant for dower, and prayed 
that upon satisfaction of that amount he 
might be put into possession of his share of 
the inheritance, That is substantially what 
was decided by the Privy Counsilin the case 
of Ameervonnissa to which I have referred. 


That wasa suit instituted by Syud Ab- 
doollah, the ancestor of the appellant, in 
which. he claimed as the full brother and 
heir-at-law of Syud Moostefah, and sought to 
recover very considerable real as well as per- 
sonal estate belonging to his deceased bro- 
ther Syud Moostefak, with mesne profits. 
‘The respondent Moorad-oon-nissa was in pos- 
session, and she claimed a lien upon the 
same as the widow of the deceased, under a 
deed of dower executed by Syud Moostefah 
in her favor to the amount of Rs. 64,000. 


The Lords of the Judicial Committee in de- 
livering their judgment, say :—“ Lastly, there 
‘remains the question of the distribution 
“ and administration of the decensed’s estate. 
“ No such relief is asked by the plaint. Tlie | 
“ claim made by the plaintiff is as sole heir a- 
“ gainst the defendants, charging them with 
“ collusion in keeping him out of possession, 
‘* He does not claim in the alternative, that if 
“ the marriage of the respondent Moorad-oon- 
“ nissa and the deed of dower are proved, then 
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“« possible it might have been competent to the 
s Court below in their discretion to bave en- 
‘ tertained such aquestion, but it was a matter 
of discretion for the Judges of the Sudder 
« Dewanny Adawlut. Independently of this, 
« Moorad-oon-nissa was in possession by the 
‘t consent of the local authorities, a possession 
“very analogous to that of a testatrix here. 
«That fact, however, isnot sufficient to decide 
“ the point of right, but the plaintiff has not 
“ asked for an account. Again, he has bur- 
“ thened the record with a number of unne- 
“ cessary parties who ought not to have been 
‘ there, and that would have created very 
“ considerable inconvenience iu (aking ac- 
“ counts. He has also excluded all the move- 
“ able estate and that portion of the immove- 
“able estate of which he. himself obtained 
‘* possession. We are of opinion, therefore, 
‘ that the Judges before whom the case has 
“been heard-in India took the right and con- 


| 
| 
“ that he may have his share of the estate, It is 
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‘f venient course in dismissing his suit and 
“leaving him to bring another suit to obtain 
“ an account; that, no doubt, was the effect of 
“ their decision, though not in terms.” 


It appears to me that according to the 
principle of that decision, this suit @#hich 
seeks to obtain possession and mesne profits 
before payment of the dower, ought to he 
dismissed, and that the plaintiff ought to 
have sued for an account of the dower due 
to the widow and to be let into possession 
upon payment of that amount. 


Having decided in favor of the defendant's 
claim of lien for dower which disposes of 
the plaintiff’s suit, it is unnecessary for us 
to enter into the question of heirship or any 
of the other questions raised between the 
plaintiff and the defendant Khodeja, or to 
determine what part, if any, of the property 
mentioned in the schedule belonged to Kho- 
deja in her own right or formed part of the 
estate of her late husband. Whether it was 
her own private property or formed part of 
the estate of her husband, is wholly im- 
material for the determivation of this suit, 
for whether it is the one or the other, the 
plaintiff is not entitled to recover possession 
and mesne profits so long as any portion of 
the dower is due. 


It is unnecessary for us therefore to enter 
into the questions raised in the cross-appea 
or into the questions which have been raised 
between the plaintiff and the intervenors, 
The latter ought never to have been made 
parties to this suit. No decision of ours in 
this suit could be binding upon the widow 
Khodeja with reference to the question as to 
whether any portion of the property mention- 
ed in the plaint belonged to her husband’s 
estate or to the intervenors. 


We are of opinion that the decision of the 
Subordinate Judge as regards the widow 
Khodeja’s lien on the estate for her unpaid 
dower ought to be affirmed, and the plaintiff's 
suit dismissed as regard Khodeja with costs 
in the Lower Court. With regard to the 
intervening defendants, they were volun- 
teers, they asked to be made parties to 
the suit, and the costs they have incurred 
have been brought upon them solely by 
their own act of petitioning to be made 
parties to the suit. We think that @e suit 
as against them ought to ebe dismissed with- 


-out costs, and the decreeof tbe Subordinate 


Judge awarding costs to them reversed. 
The decision of the Subordinate Judge as 
to their rights in the property will then fall 
fo the ground and cease to have any effect, 


872 Civil 
The desree as to the other widow will stand, 
there being no appeal here with regard to it. 
The appellant will pay the costs of this 
appeal as regards Khodeja, but not those of 


the other respondents. 
A 


The 13th November 1868. 
Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Fraud on a minor—Party exposing it 
—Locus standi. 


Case No. 326 of 1868. 


Miscellaneous Appeal from an order passed 
. by the Judge of East Burdwan, dated the 
26th June 1868. 


Hossein Ali Khan, Appellant, 
VETSUS 
Syud Burkut Ali, Respondent. 


Baboos Chunder Madhub Ghose nnd Mo- 
hendronath Mitter for Appellant. 
Baboos Hem Chunder Banerjee and Nil 
Madhub Sein for Respondent. 


Where a gross fraud is being practised on a Court with 
the object of evading an order which the Court has 
made directing a minor's guardians to account, any 
person who appears before the Court and exposes the 
fraud, undertaking also to prove it, has a docus standi iu 
Court and has a right to be heard. 


Macpherson, J.—We have heard all the 
evidence taken in this case, and have con- 
sidered the position in which the parties 
were when before the Judge. It appears to 
ms we should do wrong if we were to inter- 
fere with the decision of the Judge. The 
question before us now is not whether the 
Judge was right in making the order of the 
llth March last that the guardians should 
render accounts. The only question before us 
is a perfectly different one, viZ., whether or 
not on the 20th April, the alleged minor had 
attained Lis majority. The Judge having 
. on tif llth March ordered the guardians to 
file full accounts beforé the 13th June, the 


alleged minor and the guardians respectively: 


appeared by petitions on the 20th April, and 
stated that the minor having attained his full 
age, the guardians had accounted to him to 
his entire satisfaction, and they prayed that 
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the guardians might be discharged from their 


guardianship. Thereupon, it was suggested 
to the Court by the respondent Burkut Ali 
that the application was collusive, that the 
minor had uot in fact attained his full age, 
and that the object of the guardians was 
merely to avoid rendering the accounts which 
the Judge bad on the 11th March ordered 
them to render. The issue as to whether the 
minor was, or was not, of full age was thus 
raised, and the Judge deputed the Subordi- 
nate Judge to enquire and take evidence as 
to it, and the latter officer having taken 
evidence, arrived at the conclusion that 
the minor had not attained his full age, at 
which couclusion the Judge himself also 
arrived. 

It is contended before us in the firsé place 
that the respondent Burkut Ali had no right 
to appear before the Court in the matter at 
all, and in the second place, on the evidence, 
that, the Judge was wrong in finding that the 


minor had not attained his full age. It . 


appears to me that Burkut Ali was rightly 
allowed to appear before the Court, and call 
the Court’s attention to that which he subse- 
quently proved to be the fact,—that the 
statement ofthe guardians and the minor that 
the latter had attained his full age, was not 
true. It appears tome that the fact of Burkut 
Ali having no very special connection with the 
minor in no way prevented his acting on this 
application as he has done, whether he’ be 
enlled a next friend or a well-wisher,of the 
minor or by whatever other appellation he 
may be designated. Iam aware that in a pre- 
vious matter pending against the guardians, 
another Division Bench of this Court was of 
opivion that, under the circumstances, it did 
not appear proper that Burkut Ali should 
be allowed to drive the guardians to an ac- 
count. That decision may have been, and 
no doubt was, perfectly right ; but it in no 
degree decides, or leads meto-conclude, that 
there is any thing irregular or improper in 
the interference of Burkut Ali inthe present 
instance. 


If a gross fraud was being practised on 
the Court in the matter of a minor, and if 
the object of that fraud was to evade an 
order which the Court had made directing 
the minor’s guardians to account, I think 
that any person who appeared before the 
Court and exposed the fraud and undertook 
to prove it, had locus standi in Court and 
had a right to be heard. 

# # * * * # 


Bayley, J.—Concurred. 
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1010 LOLU INOYVEeMmbDer 1500. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges, 


“Withdrawal of claim—Jurisdiction— 
Costs. 


Case No. 1542 of 1868 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 13th March 1868, affirming a 
decision of the Deputy Collector of 
Dowluthhan, dated the 25th May 1867. 


Ram Churn Bysack and another (Plaintiffs) 
Appellants, 


VETSUS 


Mrs. Ripsimah Harmi and others 
(Defendants) Respondents. 


Baboos Onookool Chunder Mookerjee and 
Chunder Madhub Ghose for Appellants. 


Baboos Kalee Mohun Doss ond Hem 
Chunder Banerjee for Respondents. 


-A plaintiff is free at any moment from the time of 
instituting his suit until that of thedecree being made 
which judicially determines the merits of his claim, to 
withdraw that claim and to say that he no longer desires 
a decision, and his doing so deprives the Court of author- 
ity to entertain the claim. It should then confine itself 
to the question of costs. 


Phear, J.—In this case the plaintiffs are 
the special appellants, It seems that they 
sued the defendants in the Collector’s Court 
to recover from them certain alleged arrears 
of rent. On the day appointed for trial, the 
plaintiffs’ mookhtear applied to the Court 
for permission to withdraw the suit. The 
Deputy Collector refused to grant this appli- 
cation, considering that he had no power to 
do so, and as the plaintiffs declined to offer 
any evidence, he proceeded with the trial by 
taking the testimony of the principal de- 
fendant. Therecord, indeed, discloses rea- 
son for supposing that the plaintiffs were not 
present either in person or by attorney 
when the case was called on, and that the 
Deputy Collector consequently, dealing with 
it as if it were properly governed by Section 
55 of Act X of 1859, was actually engaged in 
taking the deposition of the defendant, when 
the plaintiffs’ mookhtear came in to make the 
application which we have mentioned. Be 
this, however, as it may, the Deputy Collect- 


' or, alter rerusing nis permission tor the with- 
drawal of the suit, eventually ordered “that 
“ agreeably to the admission of the defendant 
“an amended decree be passed in favor of 
“the plaintiffs in an ex-parte manner for the 
“original rent of 21 rupees 5 annas7 pie 10 
“krants without costs or interest.” Against 
this decree the plaintiffs appealed, and the 
Judge dismissed the appeal. 


On the facts which we have set out, it 
appears to us that both the Lower Courts came 
to conclusions which were erroneous in law. 
The claim which the plaintiff in any suit makes 
against the defendant, together with the col- 
lateral question as to the liability to pay the 
costs of the litigation, constitutes generally 
the whole matter which the Court has to de- 
termine by its decision. If the claim be 
withdrawn, of course nothing but the question 
of costs remains. Now, the preferring of the 
claim is clearly a voluntary act on the part 
of the plaintiff: he need not put it forward 
unless he likes. But, having put it forward, 
and having once asked the Court to decide 
upon it as between himself and the defendant, 
must he persist in it untila judicial decision 
is arrived at, even thoagh he himself sees 
that it is not maintainable, or for any other 
reason is desirous of giving it up? Itis 
argued very forcibly on the part of the re- 
spondents thatat any rate if the plaintiff 
has persisted in his claim up till the day of 
trial, the interests of justice require that he 
should not be allowed at that late hour, after 
having perhaps harassed his adversary to 
the utmost, to evade a final decision by with- 
drawing his claim. We do not think, how- 
ever, that considerations of this kind alone, 
in the absence of legislative enactment, 
afford the defendant any equitable right to 
have as against the plaintiff a control over 
the suit. He can only look to an award of 
costs in his favor for compensation in re- 
spect of the charges which he has been at. 
It seems to us that, except so far as any act 
of legislature rules to the contrary, a plaintiff 
is by the nature of the case free at any mo- 
ment from the time of instituting his suit . 
until that of the decree being made, which 
judicially determines the merits of his claim, 
to withdraw that claim from the consideration 
of the Court, and to say that he ng, longer 
desires to ask for any decision upon it. And 
we think that in the event of his doing so, 
whether the defendant consents thereto or not, 
the Court is immediately deprived of author- 
ity further to entertain the claim, and should 
then confine itself solely to the question of 
costs. 


. A 


dt is admitted that 
contains nothing to prevent a plaintiff from 
withdrawing his suit at any time, if he other- 
wise has the power to do so. And even 
Section 97 of Act VIII of 1859, which, ac- 
cording to a decision ofa Full Bench, does 
not apply to the Collector’s Court, ‘only pre- 
scribes that a withdrawal of the suit shall bea 
bar to the plaintiff bringing a fresh suit for 
the same cause, unless the withdrawal were 
accompained by permission of Court to that 
effect : it does not limit the plaintiff’s power 
of withdrawal. In short, no enactment has 
been shewn to us which purports to fetter a 
plaintifi’s discretion in regard to maintaining 
his suit. 


On the whole, . therefore, we are of opi- 
nion that the Deputy Collector was wrong 


in law when he refused to permit the plaintiff 


to withdraw his suit. It appears to us that 
the decrees of both the Lower Courts should 
be reversed, and the order made that the 
plaintiffs be allowed to withdraw their suit. 
The plaintiffs, appellants, must pay the de- 
fendants, respondents, their costs in the first 
Court, but the respondents must pay the 
appellants their costs in this Court and in 
the Lower Appellate Court, 





The 17th November 1868, 
Present : 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 
Pottahs—Registry and attestation— 


Remand—Sections 351 to 3253 Act 
VIII. 1859. 


Case No. 1616 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Mymensingh, 
dated the 19th March 1868, reversing a 
decision of the Deputy Collector of that 
District, dated the 31st July 1867. 


Ransafoy Sein (one of the Defendants) 
Appellant, 


VETSUS 


Nundo Moyee Debia and others (Plaintiffs) 
Respondents. 


PE, + 


Act X of 1859 |} Baboo Nuleet Chunder Sein for Appellant. 


No one for Respondents, 


Pottahs need not be attested or registered. 

Where a Lower Appellate Court has before it all the 
evidence which the parties wish to adduce, and decides 
upon a preliminary point (e. g., the genuineness of a 
pottah), it has no authority to remand the case, but 
should itself try it. 


Jackson, J.—Tuis special appeal is upon 
two points : first, as regards the genuineness 
of the mokurruree pottah put forward by the 
defendant. ‘The special appellant takes 
exception to the grounds upon which the 
Lower Appellate Court has decided that the 
pottah is not genuine. The grounds are the 
following :—first, that the pottah is not at- 
tested ; second, that it is not registered ; 
thirdly, that it is not signed with the signa. 
ture of the grantor, but there is only “ Sree 
Suhee ;’” and lastly, that the witnesses pro- 
duced in support of it were not, in the 
Judge’s opinion, trustworthy. We think 
that some of these grounds are certainly not 
sustainable. It is not usual to have sub- 
scribing witnesses to pottahs, and it is not 
usual to register such documents ; but if the 
Lower Court does not believe the evidence 
of the witnesses produced in support of the 
pottah, we cannot interfere with that finding 
in special appeal, the more so as the appear- 
ance of the pottah seems to us very much 
against it. 


The second ground of spacial appeal is 
that the Judge, having decided the question 
of the pottah, should not have remanded the 
case to the Lower Court for the determina- 
tion of the remaining issues, such as the 
rates, but should have tried the question 
himself, inasmuch as all the evidence which 
the parties wished to adduce had been taken 
and was before the Court. We think this 
ground of appeal is good. We observe that 
the evidence on beth sides on the question 
of rates is on the record, and that there has 
been a local investigation on that point. 
The decision of the Lower Court, although 
it was on a preliminary point, did not ex- 
clude evidence of facts on the other issues 
raised in the case. Having reference to 
Sections 351, 352, and 353 of the Procedure 
Code, the Judge had no authority to remand 
this case for re-trial, but should have tried 
it himself. We modify the decision of 
of the Lower Appellate Court, so far as it. 
remands the case to the first Court, and direct 
that the Judge do pass a decision on the 
remaining points iu the case. 
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The 17th November 1868, 


Present : 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Jurisdiction—Mesne profits—Section 
27 Act XXIII of 1861. 


Case No, 782 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 28th December 1867, 
modifying a decision of the Sudder Moon- 


siff of that District, dated the 6th May 


1867, 


Ram Pearee Debia and another (Plaintiffs) 
Appellants, 


versus 
Dinonath Mookerjee (Defendant) Respondent. 


Baboo Poornoo Chunder Shome for 
Appellants, 


Baboo Tarucknath Sein for Respondent. 


A suit for mesne profits only, Is a suit for damages 
within the meaning of Section 6 Act XI of 1865, and if 
the demand does not exceed 500 rupees no special 
app F will lie with reference to Section 27 Act XXIII 
o ‘ 


Macpherson, J.—It is objected by the 
respondent in this case that under Section 27 
Act XXIII of 1861 a special appeal will not 
lie, because the damage or demand for which 
the suit was originally iustituted did not 
exceed rupees 500. I think that the conten- 
tion is sound, and that the suit is cognizable 
by a Small Cause Court, and therefore no 
special appeal will lie. 
profits only, no question of title or right 
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The 18th November 1868. 
Present : 


The Hon’ble F, B. Kemp and E. Jackson, 
Judges. 


Nrahomedan Law—Will. 
Cases Nos. 1523 and 1524 of 1868. 


Special Appeals from a decision passed by the 
Principal Sudder Ameen of Tirhoot, dated 
the 20th March 1868, reversing a decision 
of the Moonsiff of that District, dated the - 
30th April 1867. 


Baboo Jan and others (Plaintiffs) Appellants, 


VeErSUS 


Mahomed Noorool Hug and others 
(Defendants) Respondents. 


Messrs. R. E. Twidale and C. Gregory for 


Appellants. 


Mr. J. S. Rochfort and Baboo Unnoda Pershad 
Banerjee for Respondents. 


. Plaintiffs claimed as purchasers from the daughters (as 


heirs) of a Mahomedan. The son, intervening, was made 


a party to the suit and set up a will executed by his 
father under which a large portion of the estate was 
endowed for charitable purposes, and the rest divided 
amongst the heirs. The Lower Appellate Court found 
the will to be bong fide and dismissed the suit. 

HELD that the will having been put in issue, fhe 
Lower Appellate Court should have found whether tiie 
heirs were consenting parties, for the bequest by a 
Mahomedan of more than one-third of his estate with- 
out-consent of his heirs is invalid. 


Kemp, J.—Ir is admitted that one judg- 
ment will govern these appeals. 


The special appellants are the plaintiffs 


‘below ; they are the vendees and purchased 


from the two daughters of one Shamshere 
Ali. Shamshere Ali left a son and two 
daugkters. In the first instance, the plaint- 
iff's vendors were the only parties to the 
suit. It is not very clear whether they ad- 
mitted the sale or not. Their pleader admit- 
ted the sale, but the vendors contended that 
he had no right to do so. The son of Sham- 


The suit is for mesne | shere Ali intervened and was made a party to 


the suit. The son set up a will executed by his 


arising init. That being SO, itis a suit for | father Shamshere Ali, under which a large 


damages within the meaning of Section 6 of 
Act XI of 1865 and is cognizable by the 
Small Cause Court. 


The appeal is dismissed with costs. 
Bayley, J—I think that the facts of this 
case show it to be one which, under the pro- 


visions of Section 6 Act XI of 1865, is cog- 
nizable by the Small Cause Court. 


portion of the estate of the testator was 
endowed for charitable purposes, and the 
rest divided amongst the heirs, thats to Say, 
the son and two daughters, according to the 
Mahomedan Law. The Coftrts below, with- 
out deciding the case as one between the 
vendors and the vendees, proceeded to try 
whether the will was bond fide or not. In 
the Court of first instance, the Moonsiff, a 
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Mahomedan gentleman, found the will to be 
not bona fide. The Principal Sudder Ameen, 
a Hindoo gentleman, found that it was bona 
Jide, and dismissed the plaintiffs’ suit in both 
CASES. 


In ` special: appeal, the argument of Mr. 
Twidale, pleader for the special appellant, is, 
first, that the Court below ought not to have 
allowed the son to intervene, nor to have 
tried the question of the bona fides or other- 
wise of the will, but to have decided the 
_ case as between the vendees and vendors ; 
thatif it were necessary to decide upon the 
will, the validity as well as the bona fides of 
the will ought to have been tried ; and on this 
point, the pleader contends, and in support of 
his contention, quotes from the Hedaya and 
Macnaghten’s Mahomedan Law to the effect 
that a bequest by a Mahomedan of one-third of 
his estata without the consent of the heirs is 
wholly invalid, The pleader further contends 
that there has been no finding by the Principal 
Sudder Ameen, even granting that the will was 
bond fide, whether the plaintiff’s vendors, the 
daughters of Shamshere Ali, the testator, had 
any share in the residue of the property 
which remained over, after providing for the 
endowment, and which passed under the deed 
of sale to his client. 


aI do not think that the Principal Sudder 
Ameen was wrong in allowing the son 
to intervene in this case, for a simple 
decree as between the vendors and ven- 
dees, without going into the question of the 
will, would have been wholly infructuous 
even if obtained by Mr. Twidale’s client, and 
would inevitably have brought about further 
litigation; but I think that as the vendors had 
under tke ordinary rules of succession laid 
down in the Mahomedan Law the right to in- 
herit a share in the testator’s estate, the 
plaintiffs were fully justified in suing simply 
to have their right under the purchase estab- 
lished ; but as the will has been put in issue, 
I think that the Principal Sudder Ameen 
should have found whether the plaintiff’s ven- 
dors were consenting parties to this will, for 
unless theye were consenting parties, the will 
would under the Mahomedan Law be invalid ; 
and even if it be found that the vendors were 
consenting parties, there still remains the 
questio to be decided whether the share in 
the properties which passed under these bills 
of sale formed any portion, and what portion, 
of the residue of the estate of Shamshere Ali 
which remained to be divided amongst his 
heirs, including the vendors, according to the 
rules of succession laid down in the Maho- 
medan Law. 
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I therefore remand the case for the Princi- 
pal Sudder Ameen to re-try the suit with re- 
ference to the remarks contained in this order 
of remand, 


Jackson, J,—I concur in the remand. 
The point for decision upon which my learn- 
ed colleague would remand this case is one 
which arises out of the litigation in the suit, 
though it does not appear to have been pre- 
viously raised in the Courts. The remand 
will bar further litigation. 





The 18th November 1868, 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Agency—CTredit. 
Case No. 686 of 1868. 


Spevial Appeal from a decision passed by the 
Judge of Tirhoot, dated the 28rd December 
1867, affirming a decision of the Principal 
Sudder Ameen of that District, dated the 
Ələt fay 1867. 


Beebee Misrain (Defendant) Appellant, 
versus 
Gopal Lall Doss (Plaintiff) Respondent. 
ir. C. Gregory for Appellant. 


Mr. R. T. Allan and Baboo Onookool 
Chunder Mookerjee for Respondent. 

A native lady, possessing an estate in a district in 
which she did not reside, opened an account with a 
banker, through her son as her agent, to provide for the 
punctual payment of Government revenue and to meet 
current expenses, 

Hep that such a course of dealing did not of itself 
warrant the banker in advancing to the son as the accre- 
dited agent of his mother large sums of money on bonds, 

Jackson, J.—Tu1s was a suit preferred by 
Baboo Gopal Doss, a banker in the town of 
Mozuffurpore, against Beebee Misrain for a sum 
of money alleged to be due on an account 
stated. The defendant admitted the greater 
portion of the account, but denied that cer- 
tain sums which it was stated had been ad- 
vanced to the defendant’s son upon bonds and 
rokahs were authorized by her or were charg- 
able against her account. 


Both Courts have decreed the whole claim, 
including these disputed items, against the 
defendant. The Judge states that the defend- 
ant admits the plaintiff’s ‘ shata-buhee.” to 
be correct, admits that her son Wali Alum 
managed her business, and admits that she 
had a “ chitta-buhee” or pass book in which 
all sums taken on her account were entered, 
and failed to produce that book when called 
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upon todo so; and that these circumstances 
evidently prove the justness of the plaintiff's 
demand, and accordingly decrees his suit. 
The special appeal is on the point that these 
facts do not prove that her son had authority to 
draw large sums of money,—one of the amount 
of 3,000 rupees, another of the amount of 800 
rupees—from her account so as to make her 
liable. 


This appeəl is also on the point that the 
defendant was unable to produce his pass 
book and alleged that it wasin the hands of 
her son and that the plaintiff had not taken 
steps to enforce its delivery by the son. We 
are of opinion that the facts found by the 
Judge do not warrant the decision at which 
he has arrived. It does not follow that even 
if the defendant’s son was acting as her man 
of business and wasin the habit of drawing 
small sums for current expenses, that such a 
course of dealing, would, of itself, suthorize 
the plaintiff, a banker, to advance him such 
a sum as 3,000 rupees on a bond, and still less 
that he should be inthe habit of habitually 
advancing large sums of money on bonds. 


Then, there does not appear to have been 
any evidence filed in this case to prove the 
authority under which the plaintiff acted in 
advancing these large sums. The defendant 
called upon the plaintiff to appear in Court 
and to state the circumstances under which 
he advanced these sums of money, and to state 
whether he advanced them to the son for the 
son on his own account, or to the son on his 
mother’s account. The very circumstance 
that they were advanced on bonds lends 
some weight to the fact that they were ad- 
vanced on account of the mother. The banker 
should, under the circumstances, be called on 
to depose to the circumstances under which 
these items or sums of money were advanced. 
The statement of the mother is that the son 
had been drawing these sums without 
authority, and the banker who had been ad- 
vaneing them to the son, being uvable to 
realize them from him, charged them against 
her account. The statement of the banker 
is that the mother and son are colluding to 
defraud him. Itis for the Court to decide which 
story is the true one, but it is impossible to 
arrive at the truth without some evidence of 
the facts connected with these transactions. As 
regards the pass book, the plaintiff apparently 
admits that itis in the son’s possession and 
calls upon the son to produce that document. 
It is the conduct of the son in this case which 
is impugned, and whether his keeping back 
the book is in collusion with the mother, or 
in collusion with the banker, is by no means 


certain; and itis not right that the conduct 
of the son should be at once taken against 
the mother, when her own objection is that 
the son has been acting against her interests. 
It is quite possible that the son may be keep- 
ing back the book in order to escape thd pay- 
ment of the debt himself and to throw it upon 
his mother. J give no opinion upon the 
facts, but I think that the evidence adduced 
before the Lower Courts was not sufficient to 
decide the point at issue, and that the admis- 
sions made by the defendant were not suff- 
cient to prove that this money was taken on - 
her account, and was paid on sufficient au- 
thority and was due from her. 


I would, therefore, remand this case to the 
Judge with directions that he will call upon 
the plaintiff, or his gomashtah, or any one 
acquainted with these transactions, to give 
full particulars regarding them and to state 
the authority under which they advanced 
such sums to the defendant’s son, and after 
taking any further evidence that the parties 
may wish to give in the case, more especially 
with reference to the enforcement of the pro- 
duction of this pass book, will again decide 
this case. 


Kemp, J.—I concur in remanding this case, 
but wish to add afew words with reference 
to the arguments of Mr. Allan, the pleader 
for the special respondent. ° 


As I understand the pleader’s argument, it 
is this, that because the lady, the defendant, 
admits certain items in the account book, 
which items were drawn out of the firm by 
her through her mooktear or son Wali Alum, 
that therefore Wali Alum became the accre- 
dited agent of his mother, and the plaintiff, 
the mahajun, in treating him as such, was 
justified in advancing these large sums of 
money which are not claimed, and that his 
mother, the defendant, is liable. 


I cannot assent to this proposition of law. 
The account was opened in the name of the 
mother. It appears that the mother posscssed 
an estate in the Mozuffurpore district, residing 
herself in the Patna district. The object of 
opening an accoynt and making a @eposit was 
to provide for the punctual payment of the 
Government revenue. Some items which aro 
admitted by the lady, the defendant, are pay- 
ments on thet account, that is to sayy on ac- 
count of payments of Government revenue ; 
some items are for somes mingr expenses, and 
as before mentioned, and as would be natural, 
the lady herself being a secluded female, these 
payments were made through the agency of 
the son, or ‘‘ Marfut’’ the son, or through the 
agency of her mooktcar., but when we come 
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to an advance of 3,000 rupees on one occa- 
sion and of 800 rupees on another occasion, to 
the son upon bonds, and apparently in excess 
of the amount to the credit of the lady de- 
fendant, it becomes necessary to inquire whe- 
ther there is evidence that the plaintiff did 
not know, or could not be reasonably expect- 
ed to know, that he was not advancing these 
large sums to Wali Alum as the agent of the 
mother, but on his own account. This point 
in the case has been entirely over-looked by 
the Courts below. 


A further enquiry on the suggestions 
thrown out by Mr. Justice E. Jackson in his 
judgment will doubtless lead to a proper de- 
cision on the merits of the case. I therefore 
entirely concur in remanding the case. 


The 18th November 1868. 
; Present: 

The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Remand—Additional evidence—Sec- 
351 Act VIII of 1859. 


Case No. 1269 of 1868. 


Special Appeal from a decision passed by the 
Second Principal Sudder Ameen of the 24 

* Pergunnahs, dated the 31st March 1868, 
reversing a decision of the Moonsif of 
Manicktolloh, dated the 10th September 
1867. 


Joog Maya Debia (one of the Defendants) 
Appellant, 


VErsSUs 


Ram Chunder Chatterjee (Plaintiff) 
Respondent. 


Baboos Romesh Chunder Mitter and Annund 
Chunder Ghossal for Appellant. 


Baboo Kalee Mohun Doss for Respondent. 


An Appellate Court ought not to receive and consider 
additional evidence which was not before the Court 
of first instance, without special reason for doing s80, 
which reason it is bound, by the provisions of Act Vu 
of 1859, to record. f Be ; 

An Appellate Court is not justified in sending back 
a case for re-trial under Section 35! of Code of the Civil 
Procedure, merely because the Lower Court has disposed 

f it upon a preliminary point,‘ unless such point has 
oeen so disposed of as to exclude evidence of fact which 
bppears to the Appellate Court essential to the rights 


f tha pakes. 

Phear, J.—Tse eppeal Court ought not to 
“receive and take into consideration evidence 
which was not before the Court of first in- 
stance without special reasons for so doing. 
And if a special reason does exist such, as to 
induce the Court to take additional evidence, 
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it is bound by the provisions of Act VIII 
of 1859 to record that reason. In this case, 
the Subordinate Judge has in his judgment 
expressly stated that an exhibit filed by the 
appellant with his grounds of appeal, and 
also four cases of foreclosure sent for by} him- 
self, did form part of the materials upon 
which he had arrived at a conclusion of fact 
different from that which the Court of first 
instance had formed. We think that this 
circumstance invalidates the judgment of the 
Lower Appellate Gourt, and that consequently 
it must be reversed. 


We think it right also to add that it 
appears to us that neither the exhibit filed 
by the appellant, nor the four other cases of 
foreclosure which were sent for by the Judge, 
even had they been rightly upon the record, 
were proper evidence on the matters in issue 
between the parties. 


It further seems to us that even had the 
conclusion of the Lower Appellate Court been 
founded upon legal evidence, the course taken 
by that Court in remanding the.case was not 
a correct one. The Subordinate Judge says 
that he “remands the case because the Lower 
 Qourt had disposed of it upon a preliminary 
point.’ That alone is not sufficient to 
justify him in sending back the case for 
re-trial under the provisions of Section 351. 
It is only when the Lower Court has so disposed 
of a preliminary point as to exclude evidence 
of fact which appears to the Appellate Court 
essential to the rights of the parties that 
he has authority to do so. As far as we 
can gather from the record and from the Plead- 
ers who have appeared before us, there 
was no such defect of evidence as Section 
351 refers to. The Court of first instance 
did not apparently stop the trial midway 
and decide the case upon a preliminary 
point. It seems that the parties were 
allowed to adduce evidence upon all the issues 
in the case, and it was only after all the 
evidence had been taken which the parties 
offered, that the Court of first instance came 
to the judgment which the Lower Appellate 
Court reversed. If this bea correct view 
of what took place in the Court of first 
instance, we think that the duty of the Lower 
Appellate Court, upon reversing the decision 
of the Court of ‘first instance, was itself to 
try the whole case upon its -merits. 


We reverse the decision of the Lower Appel- 


‘late Court and direct that Court to try the case 


upon the legal evidence which is on the 
record, excepting that which was adduced 
after the trial in.the Court of first instance. 
Costs must abide the event. 
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The 18th November 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


IMahomedan Law—Pre-emption. 
Case No 1416 of 1868. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Sarun, dated 
the 13th Mareh 1868, affirming a decision 
of the Moonsiff of Pursah, dated the 25th 
April 1867. 


Rughoo Nundun Sing (Intervenor, Defendant) 


Appellant, 


ver sus 
Mujbooth Singh (Plaintiff) Respondent. 
Baboo Romesh Chunder Mitter for Appellant. 


Baboo Issur Chunder Chuckerbutty for 


Respondent. 


A person entitled to pre-emption under the Mahome- 
dan Law, has a right to take over a bargain in its entire- 
ty, but not to have it divided and the consideration 


apportioned between the severed lots of the property. 


Phear, J.—We think that the right of pre- 
emption isaright to take over the bargain 
which has been made. We do not think 
that a person claiming to be entitled toa right 
of pre-emption under the Mahomedan Law, 
can ask to have a bargain divided and the 
consideration, which the original parties have 
agreed upon`as an entirety, to be apportioned 
between the severed lots of the whole proper- 
ty to which it referred. This appeal’ must be 
decreed, the decrees of both the Lower Courts 
reversed, and the plaintiff's suit for pre-emp- 
tion dismissed - with costs in all the Courts, 


The 18th November 1868. 
Present : 


The Won’ble L. S. Jackson and 
Dwarkanath Mitter, Judges. 


Limitation — Suit relative to jnorte 
gaged property—Clause 12 Section 
L Act XIV of 1859. 
Case No. 1211 of 1868. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 18th December 1867, affirming a de- 
cision of the Principal Sudder Amecn- 
of that District, dated the 13th February 
1867. 


Munnoo Lall (Plaintiff) Appellant, 
versus 


Mr, T. W. Pigue and others (Defendants) 
Respondents, 


Baboo Debendro Narain Bose for Appellant. 


Mr. C. Gregory and Baboo Ashootosh 
Chatterjee for Respondents. 

Following a Full Bench Ruling (IX Weekly Report- 
er, p. 171) it was HeLD that a suit for a sum of money 
to be recovered by the sale of mortgaged property, in 
which plaintiff asked for a decree to be enforced both 
against the person of the borrower and ugainst the 
property pledged, came within the provisions of Clausa 
12 (not Clause 10) of Section. 1 Act XIV of 1859, 

Jackson, J.—Tue Courts below have hell 
that the suit was barred by limitation. „It 
was a suit for a sum of money to be recover- 
ed by the sale of the property pledged. 
The date of the bond was the llith June 
1854, and the money was payable, principal 
and interest, within two years from that date. 
In this suit, which was commenced in De- 
cember 1866, the plaintiff asked both for a 
decree to be enforced against the person of 
the borrower, and also for a decision that 
the property pledged should be sold under the 
terms of the bond. The Lower Court was of 
opinion that a Suit ought to have been brought 
under Clause 10 Section 1 of Act XIV 
of 1859. It has been held iu a similar case 
by a Full Bench of this Court, (the decision 
will be found in IX Weekly Reporter, page 
171) that a suit in so far as it relates to the 
sale of the mortgaged „property sis really a 
suit to enforce an interest in immoveable 
property, being a charge created on that 
property by the bond in suit, and that it 
comes Within the provisions of Clause 12 
Section 1 Act XIV of 1859 and not within 
those of Clause 10. à 


The decision of the Lower Appellate 
Court is set aside, and this case will be re- 
manded in order that a decision may be 
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come to on the remaining issues ; but of 
course the plaintiff’s suit in so far as he 
sought for a decree against the borrower per- 
sonally was properly dismissed, 





e The 19th November 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 

Assignment of a debt—Right of suit— 

Set-off. 

Case No. 61 of 1868. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Paina, 
dated the 29th August 1867. 


Bhagmonee Kowar (one of the Defendants) 
Appellant, 


VETSUS 


Lalla Byjnath Pershad and others (Plaintiffs) 
Respondents. 


ir. R. E. Twidale and Moulvie Mahomed 
Eusuf for Appellant. 


Baboos Unnoda Pershad Banerjee and Hem 
Chunder Banerjee for Respondents. 

Plaintiff purchased a debt due from defendant to a 
third party (R) against whom defendant had recovered 
a decrece for an amount arising out of the same trans- 
action. 

Her that the same equity and good conscience which 
allows plaintiff to sue defendant for the debt due to R, 
entitles defendant to set-off as against the plaintiff the 
debt which was due from ÈR to her at the time of plaint- 
ift’s purchase and of which the plaintiff had notice. 

Peacock, C. J.—Tue plaintiff purchased a 
debt due from the defendant to Ramnath, 
but the defendant had recovered a decree 
against Ramnath fora certain amount arising 
out of the same transaction. According 
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Under these circumstances the defendant is 
entitled to set off the amount of the decree 
recovered by the defendant against Ramnath, 
with interest from the date of the decree, 
to the date of the judgment in the Lower 
Court in this case, that is to say, the 29th 
August 1867. The amount of the interest 
will be calculated by the officer of the Court 
at 12 per cent. the rate given by the decree; 
the principal and interest due on the decree 
will be deducted from the amount awarded 
to the plaintiff; and the decree of the Lower 
Court amended by giving a decree to the 
plaintiff for the balance. 

The costs of this appeal and the costs in 
the Lower Court will be borne by the parties 
in proportion to the amounts decreed and 
disallowed. 





The 19th November 1868, 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 
Purchase of attached property—Com-= 
pulsory payment—HExecution. 
Case No. 67 of 1868. 
Regular Appeal from a decision passed by 


the Principal Sudder Ameen of Patna, 
dated the 31st of January 1868. 


. Mussamut Zahoorun (Plaintiff) Appellant, 


VETSUS 
Mr. W. Tayler, and his agent, Mr. H. Kelly, 
(Defendants) Respondents. 
Messrs. R. E. Twidale and C, Gregory for 
Appellant. 
Mr. G. C, Paul and Baboo Hem Chunder 


to the English Law, the plaintif, as the as- | Banerjee for Respondents. 
signee of Ramnath’s interest .in the debt, y Plaintiff purchased from defendant an estate which 
would have had to sue the defendant in the | had, before the sale, been attached under a deoree beld 


err by another party against defendant, and to prevent the 
name of Ramnath as plaintiff. If that had property which she had purchased from being sold in 


execution, she paid the amount of the decree and interest., 
HELD, that the legal maxim of caveat emptor,was 
wholly inapplicable to the case; that even if plaintiff 


been done in the present case, it is clear 
that the defendant might have set off the 
debt due from Ramnath to her. According 
to the equity and good conscience adniinis- | 
tered in the fnofussil, the plaintiff was enti- 

tled to sue the defendant in his own name. 
for the debt due from the defendant to Ram- | 
nath which he purchrsed; but the same 

equity an@&good conscience which allows the | 
plaintiff to sue for thee debt due to Ramnath ' 
entitles the defendant to set off as against the 

plaintiff the debt which was due from Ram- 
nath to her at the time of the plaintiff’s pur- 
chase and of which the plaintiff had notice. 











' knew of the attachment on account of defendant's debt 


that fact would make no difference ; and that plaintiff 
was entitled to recover from the defendant the amount 
which she had paid. 

If a Judge finds he has struck off an execution case 
improperly, he is at liberty to restore it to the file and 
need not proceed de novo, 

Peacock, C. J.—ItT appears to me that 
this is a very clear case. The plaintiff 
seeks to recover the sum of Rs. 12,406 and 
7 annas which she paid on account of Mr. 
William Tayler in discharge of a decree 
which Ranee Asmedh XKooer had recovered 
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The 2nd December 1868. 


Pa 


Present : 


The Hon’ble J. B. Phear and ©. Hobhouse, 
Judges. 


Presumption of uniform rent — Sec- 


tions 3 and 4 Act&. 1859. 


Case No. 1992 of 1868 under Act X of 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated 
the 4th May 1868, reversing a decision 
of the Deputy Collector of that District, 
dated the 29th October 1867. 


Kasheenath Lushkur (Defendant) 
Appellant, 


BUrsus 


Bamasoonduree Debin (Plaintiff) and 
another (Objector) Respondents. 


Baboo Kedarnath Chatterjee for Appellant. 


Baboos Bhyrub Chunder Banerjee and 
Hem Chunder Banerjee for Respondents. 


In order to bring himself within Sections 3 and 4 Act 
X of (859, a ryot need only show that the particular 
land which is the subject of suit, not the whole tenure of 
which if may once have formed a part, has been held 
at an unchanged rent since the permanent settlement. 
It is not necessary that the land should have remained a 


separate holding. 


Phear, J.—In this case the sole question 
is whether or not the defendant has made out 
that the land ia respect of which the plaintiff 
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claims an enhanced rent has been held at an 
uuchazged rent from the time of the perma- 
pent settlement. The Judge, after reviewing 
the greater portion of the evideuce. says 
‘Tf there were no other evidence before 
“ me, I should concur with the Lower Court 
“in finding that the defendant is entitled to 
“ the benefit of the presumption of Section 
“4. But it appears to me that the pre- 
“sumption is rebutted by the other evi- 
‘“ dence.’ And then he proceeds to ssy 
that the other evidence to which he here 
refers, namely, a pottah of the year 1282, 
tukeu together with certain admitted faets, 
go to show that the land in suit before the 
making of that pottah formed part of u 
larger quantity, the whole of which was 
let together us one holding. In view of 
this, he is of opinion that the defendant's 
case fails, because he thinks that “ in order 
“to obtain the benefit of Section 3, it 
“ must be proved, whether by presumption 
“ or direct evidence, that the whole tenure 
‘has been held at an unchanged rent from 
“the time of the permanent settlement.” 
And on the ground that the land held 

the defendant was a portion only, and not 
the whole of that which was formerly held 
by one Lushkur, he caine tu the conclusion 
that the defendant was not protected from 
enhancement of rent, 


It seems tous that this isan erroneous __ 


construction of Sections 3 and 4 of ean 
of 1859. We think that arvot, in order fto 
bring himself within those Sections, is ofly 
concerned to show that the particular land 
which is the subject of suit has been held 
at an unchanged rent since the time of the 
permanent settlement, and it is nob in our 
opinion important that that land should 
throughout that period have remained a se- 
parate holding, ‘The defendant in this case 
has clearly established that the land in 
respect of which the plaintiff sues has been 
held at an unchanged rate of rent for at 
least the last 40 years, and there is nothing 
whatever to indicate that previously there- 
to this land was held at any other rate of 
rent, except the fact that it was for some 
time let out with other laud as 6ne hold- 
ing. The Judge remarks that “if it was 
‘necessary to give a fresh pottah (in 
‘“ 1282) it may be presumed that some 
“ change was made in the terms of the 
case.” Itseems to us that the Judge is not 
Justified in raising thig presumption, In 
truth, it is scarcely better than a mero 
speculation, for any number of rensong may 
be fairly suggested for the giving of a 


430 Civil THE WERKLY REPORTER. 
pottah without having recourse to the 
assumption that the terms of the lease 


were changed. 


We think that on the facts found by the 
Judge, the defendant is entitled to the bene- 
fit of Section 4 Act X of 1859. The ap- 
peal, therefore, should be decreed, and the 
judgment of the Lower Appellate Court re- 
versed with costs. 


The 2nd December 1868. 
Present; 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Receiver of High Court—Right of 
sult—Rule of procedure—Posses- 
sion —Occupation—Rent. 


Case No. 27 of 1868. — 


Regular Appeal from a decision passed by 

~ the Second Subordinate Judge of the 24 

' Pergunnahs, dated. the 30th December 
1867. 


Ram Lochun Sirear (Defendant) Appellant, 


VETSUS 


Mr. C. S. Hogg, Receiver of the estate of 


e the late Ram Chunder Halder (Plaintiff) 
` Respondent. 


Mr. G. C. Paul and Baboos Romesh Chun- 
der Mitter, Unnoda Pershad Banerjee, 
Chunder Madhub Ghose, and Bhugobut- 
ty Churn Ghose for Appellant. 


Mr. R. T. Allan and Baboo Kalee Mohun 
Dass for Respondent. 


In a suit by K against B and others, the Supreme 
Court ordered that the estate of R (deceased) should be 
applied to the payment of his debts, legacies, &c., and 
appointed a Receiver of the rents and profits of his real 
property, Italso ordered the defendants and persons 
claiming through them to give up tothe Receiver such of 
the real property as might be in their _possesston. Sub- 
sequently in the same suit, the High Court declared that 
K was entitled to a moiety of the estate of # arter pay- 
ment of costs and legacies, and directed the estate to be 
sold and the proceeds brought into Court. 


a 4 
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not to compel a party to a suif to give up to the Re- 
ceiver possession of property. unless an order of Court to 
that effect had previously been made upon him, the 
proper course being by proceedings in Court to fix an 
occupation rent and to order the party in possession to 
pay the same. K 


Phear, J.—In a suit originally institnt- 
ed in the Supreme Court, which we may 
designate as a suit brought by Kaminee 
Debee ngainst Bindoo Bashinee Debee and 
others, the Supreme Court, on the 20ih of 
November 1860, ordered that the estate of 
Ram Chunder Halder, deceased, should be ap- 
plied to the payment of his debts, funeral 
and testamentary expenses, legacies, &., 
and Mr. Charles Swinton Hogg was appoint- 
ed Receiver of the rents and profits of the 
real state of the said deceased, Ram Chun- 
der Halder. The defendants and all persons 
claiming through them were ordered by the 
Court to give up any portions of such real 
estate of Ram Chunder Halder as might be in 
their possession to Mr. Hogg ; but it is ob- 
servable that the order did not direct the 
plaintiff, Knminee Debee, to give any such 
property to him. Subsequently, in the same 
snit, on the 28th July 1862, the High. Court 
declared that Kaminee Debee, the plaintif, 
wus entitled to one moiety of the estate of 
Ram Chunder Halder after the payment of 
costs and legacies. It went on to direct 
that the whole of the estate should be sold 
by auction and the money proceeds of such 
sale brought into Court, subject to further 


orders; and it also directed thal. Mr. Hoge, 
the Receiver of Ram Chunder Halders 


estate, should be continued. 


Mr. Hogg, as Receiver of the just men- 
tioned estate, under the orders of the Su- 
preme Court and the High Court respectively 
now brings this suit against Ram Lochun 
Sirear and Kaminee Debee to recover cer- 
tain property which he alleges to be part 
of the estate of the deceased Ram Chuuder 
Halder. He sues in his own name; and not 
in the name either of Kuminee or Kaminee 
and the other persons in the suit. He states 
in his plaint that he had, in 1865, in a suit 


[Vo] X. S 


- 


| brought by him jointly with Kaminee, ob- 
tained a decree for possession of this pro- 

perty, and that Kaminee Debee alone by 
i collusion, and so on, according to the usual 


vo Afterward’ the Receiver brought a suit in his own 
name against Randone S, alleging that though the 
property had been decreed to K and himself jointly, 


yet Khad, by collusion, obtained sole possession of it, 
and that, in execution of a money decree against her, 
it had been sold to S. 

HELD, that as Receiver of the High Court, plaintiff, 
had no title as of right against S to the immediate 
pos ession of the »rppetty, and no right to sue in 
another Court in his own person to receive possession 
thereof. ` ; 


The rulein the original side of the Court, taken 


from the practice of the English Court of Chapcery, is . 


mofussil form, obtained sele possession of it ; 
that afterwards, the principal defendant in 
this suit, Ram Lochun Sirear, got a decree 
against Kaminee Debee for a money debr, 
and at the sale which took place in execution 
of his decree, purchased this same properly 
and obtained possession. 
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Upon this state of facts it appears to us, 
without going into any evidence at all, that 
the plaintiff's suit must fail. We have al- 
ready said that he sues in his own name as 
Recéiver of the estate. Now, as Receiver 
of the estate, he has no propriefary rights 
ov interests whatever. The proprietary 
rights in the estate remain, notwithstanding 
his eppointment, in the persons who are by 
law entitled to the estate; and the High 
Court, in 1862, declared that Kaminee 
. Debea was entitled to one moiety of the 
estate. When, therefore, he admits in- hia 
plaint that Kaminee Debee obtained posses- 
sion of the property, and that the defendant 
Ram Lochun ‘Sirear bought that property 
at a sala ig execution of a decree against 
her, he discloses that the rights and interests 
in the property to recover which he now sues 
had in law passed from Kuminee Debee to 
tha defendant, Ram Lochun Sirear. Mr. 
Hogg therefore, as Receiver of the High 
Court, has no title as of right -against Ram 
Lochun Sircar to the immediate possession 
of this property. His only means óf getting 
it info his possession, if this be needed for 
the purposes of the suit, is hy patting in 
action the Court which made him Receiver: 
If the suit is still actually pending before the 
High Court, aud it-is necessary for the 
Court in order to deal with it effectively to 
insist upon ita being got into the hands of 
its officers, the Court itself has a ready 
means of effecting this. We need not now 
point out the course which would be pro- 
perly followed for the-purpose. It is enough 
for us to sny. what we have already said, 
that Mr. Hogg, merely as Receiver of the 
Court, had nota right to sue ia another 
Court in his own person to recover posses- 
sion of property which he admits Kuminee 
herself hada legal title to, of which she 
during the pendency of the suits obtained 
possession, and to which Ram Lochun Sircar 
bas acquired a title by a sale effected in due 
process of law. Indeed, ifthe Receiver had 
attempted in-the proper way to get posses- 
sion from Kaminee Debee herself while she 
had it, as he says she had, before Ram 
Lechun, Sircar: purchased, he could not, by 
the practice of the Supreme Court and the 
High Court on its original side, have suc- 
ceeded, because Kaminee Debse was never 
directed by the order of the Court appoint- 
ing the Receiver to hand over the property 


of the‘deceased which she might have -or 


might get into her possession; and itis a 
rule in the.original side of the Court, which 
ig taken, fromthe practice of the English 


Court of Chancery, uot to compel a party 
to a suit to give up to the Receiver possession 
of property unless an order of Court to that 
effect had previously been made upon him. 
In such eases the course is by proper pro- 
ceedings taken in Court to fix an occupation 
rent, and to order the party in possession to 
pay the occupation rest from the date of tha 
order to that effect. Mr, Hogg, thercfore, 
could not obtain possession from Kamines 
Debee had she retained possession, which he 
admits that she once bad ; and we think it 
follows a fortiori that he could not get pos- . 
session from the person who has succeeded 
her in title. . 

For these reasons, tf seems to us that 
the plaintiffs suit onght to be dismissed. 
Therefore this appeal must be decreed, the 
decision of the Lower Court reversed, and 
the plaintiffs suit dismissed with costs in 
both Courts. 


. 





The 3rd’ December 1868, 
Present : 
The Hon’ble J. B. Phear and C. Hobhouse, 
| Judges. 
Appeal—Jurisdiction— Rent-suit. 
Case No. 1995 of 1868 under Act X of 1859. 
Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 31st March 1868, affirming a decision 
of the Assistant Collector of Meherpore, 
dated the 6th June 1867. 
Giresbala Debia (Intervenor) Appellant, 
VETSUS 
Dinonath Mookerjee (Plaintiff) and another 
(Defendant) Respondents. 
Baboo Grish Chunder Mookerjee for 
Appellant. 
Baboo Doorga Doss Dutt for Respondent. 


A Zillah Judge has no jurisdiction to entertain an 
appeal from the judgmeus of a Deputy Collector in a 
suit to recover rent involving no question of title to, or 
ie in, land as between parties with conflicting 
claims, 


L 


Phear, J.— Wg confess that we have very 
great difficulty ia understanding. the judg- 
meut of the Lower Appellate Court. We da 
not very exactly apprehend the ratio decidendi 
which the Judge appears to have fqhowed. 
But it is.not necessary for us now to enter 
upon a consideration of the Judgment of the 
Appellate Court, because we are - of «opinion 
that that Court had no jurisdiction to enter- 
tain the appeal which was hrought before ‘it, 
The suit was simply a suit to recover rert 


C 
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and did not involve a question of right to en- 
hance or otherwise vary the rent of tbe de- 
fendant, and it appears to us that no question 
relating to title to land or to intereat in land 
as between parties having conflicting claims 
thereto wns determined by the judgment of 
the Deputy Collector ; and further the amount 
of the plaintiffs claim falls below 100 rupees. 
Under these circumstances, the appeal Iny 
to the Collector, and not to the Judge. We 
therefore feel ourselves obliged to reject 
this appeal, for if the Lower Court had no 
. jurisdiction to entertain the appeal, no appeal 
could lie from that Court to us. We reject 
this appeal and direct that the decree of 
the Lower Appellate Court be set aside as 
void for want of jurisdiction. We think 
that the appellant must pay the costs in’ this 
Court. 





The 3rd December 1868. 
Present: 


The Hon'ble J. B. Phear and C. Hobhouse, 
Judges. 


Review—Fresh evidence—Section 378 
Code of Civil Procedure. 


Case No. 1990 of 1868. 


Special Appeal from a decision passed by 

« the Offictating Judge of Nuddea, dated 
the 26th June 1868, reversing a decision 

‘ of the Subordinate Judge of that District, 
dated the 28th April 1868. 


Nuffur Chand Paul Chowdhry and another 
{Defendants} Appellants, 


VETSUS 


Mr. A. D. Sandes and another (Plaintiffs) 
Respondents, 


Mr. Vertannes and Baboo Sreenath Doss 
for Appellants. 


Baboo Bhowanee Churn Dutt for Respond- 
ents. 

A Judge ought not to admit a review for the pur- 
pose of receiving fresh evidence in the suit, except apon 
being satisfied by legal evidence that the fresh evidence 
was not known to the applicant, or could not be obtained 
by him, at the time of the original trial. 

. Phear, J.—Ws think that the special ap- 
pellant must succeed in this case on the 
ground, which perhaps is somewhat narrow, 
that the review was granted by the Lower 
Court “without there being any evidence 
before the Court justify its coming to the 
conclusion that a review of its judgment was 
properly required within the provisions of 
Section 378 of the Civil Procedure „Code. 
We think that the Judge ought not to have 
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admitted n review- for the purpose of receiv- 
ing fresh evidence in the suit, except upon 
being satisfied by legal evidence that the 
fresh evidence proposed to be adduced was 
not known to the applicant, or could not be 
obtained by him, at the time of the original 
trial. Had there been any evidence to this 
affect before the Judge, we could not here, 
sitting in special appeal, have interfered 
with his discretion as regards the conclusions 
which he drew fromit. Butit appears to 
us that there was in fact no evidence before 
him. He directed a review simply upon 
the statements made to him in the petition 
of the plaintiff, and that petition, as we 
understand, was not verified; it was therefore 
really nothing more than an unsanctioned 
statement. We think it right to add that 
even had there been some evidence be- 
fore the Judge upon which he could have 
legally come to the conclusion favorable to 
the petitioner in the matter of his petition 
for a review, still, to use the words of the 
Chief Justice reported in Marshall, page 
554, he “ought not to have granted the ap- 
“ plication without strict proof that the new 
“matter was discovered since the decrea 
“was passed.’ We direct that the order 
granting the review be set aside, and wa 
reverse the decision which has been come 
to by the Lower Appellate Court upon that 
review. The special appellant must have 
his costs in this Court and in the Lower 
Court upon review. 





The 8rd December 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Appeal against part of a decree— 
Jurisdiction. 


Cases Noa, 8204 and 3205 of 1866. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 19th September 1866, modifying 
a decision of the Moonsiff of Tegrah, 
dated the 26th February 1866. 


Kishore Singh (Plaintif) Appellant, 
Versus 


Pookhun Singh (one of the Defendants) 

Respondent, | 

Mr. R. E. Twidale and Baboo Poorno 
-Chunder Shome for Appellant. 
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we put upon Section 105 leads us to. hold 
that the Deputy Collector had no power 
by law at that’ time to sell the tenure 
which is the subject of suit ; and consequent- 
ly the defendant obtained no title by being 
a purchaser. at: the Deputy Collector’s sale. 
The previous title of the plaintiff must 
therefore. necessarily prevail against him. 


Lhe appeal, consequently, is dismissed 
with costs. 





The 4th December 1868. 
l Present : 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Suit for reduction of an embankmen 
—tLnfraction of right. 


Case No. 1678 of 1868. 


Special Appeal from a decision passed by 

| the Sudge of Beerbhoom, dated the 26th 
Murch 1868, reversing a decision of the 
Moonsiff of Gopalpore, dated the 30th 
July 1867. ` 


_ Prankristo Roy (Plaintiff) Appellant, 
| = versus 


Huro Chunder,Roy and another (Defendants) 
. dtespondents. 


 Baboo Kalee Kishen Sein for Appellant. 


Baboo Bama Churn Banerjee for 
D Respondents. 

In a suit for an injunction to compel defendant to 
reduce to its original dimensions an embankment.which 
he had recently ‘raised from a certain height to a greater 
height, on the ground that the effect of defendant's act 
had been, and would be, to injure plaintiff's land by 


preventing the passage of water which used to'overflow 
that land :. T ' i 


Hezrn, that plaintiff was bound to establish not merely 
an injury, actual or prospective, caused by the act com- 
plained of, but an injury caused by infraction of some 
right which plaintiff possessed, or by the omission of 
something which defendant was: legally bound to do, - 

Jackson, J.—Tur plaintiff’s suit in this 
case was in the nature of a, suit praying for 
an injunction to compel, the defendant to 
reduce to its original dimensions... certain 
atl, or embankment,- which he. had recently 
raised; from the height of half’a cubit-or 
thereabouts (at which height it had stood 
for many years), to the height of-two cubits 
ortwoandahalf.. œ -, , 


_ The plaintiff's caso was that his land Jay: 


to the west of the defendant’s land, and 
that'to-the south of the defendant’s land there 
was a reservoir-formed by a natural hollow 
into: which ,the. water having flowed over 
defendant’s land, after topping- the ail at 


its original height, used to be discharged ;. 
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that the water so collected in this reservoir 
was used by the plaintiff as well as defendant 
and their neighbours for purposes of cultiva- 
tion ;and that the effect of this raising of the 
ail by defendant has been and would be to 
injure the plaintiff’s land by the water being 
carried round the embankment, instead of 
passing ‘over it,as heretofore. Defendant 
denied the fact of injury to the plaintiff's 
land, and alleged that he had raised the height 


| of the embankment merely for the purpose of 


improving his own land. 


It is not very easy to understand the merits 
of plaintif’s case without a map showing the ` 
position of the land and direction of the ail, 
aud it is singular that the Moonsiff who tried ` 
the case should have deputed an Ameen to 
hold a local enquiry without directing such a 
map to be prepared. The Moonsiff was of 
opinion on the Ameen’s report, that injury 
had been sustained by the plaintiff, and order- 
ed the reduction of the ail to the height of one 
cubit ; but the case -coming before the Judge 
in appeal, he was of opinion on the evidence 
that no specific injury had been proved, and he 
held that the defendant was fully entitled to 
raise his embankment for defence of his own 
land. He therefore gave a decree for the 


‚defendant. 


It is contended before us in special appeal 
that defendant was not legally justified in 
adding to the height of the embankment so 
as to injure plaintiff; that even if no pre- 
sent injury had been proved, there was a 
likelihood of future damage ; and that conge- 
quently the decision of the Moonsiff was 
right. 

It seems: quite clear that the plaintiff in 
this case was bound to establish not merely 
an injury, actual or prospective, cuused by the 
act of defendant, but an injury caused by in- 
fraction of some right which plaintiff possess- 
ed, or by the omission of something which 
the defendant was legally bound to do. 

There is nothing to show that the plaint- 
iff had.any right to insist that the water on 
the defendant’s. land, when it reached the 
height. of half a cubit or one cubit, should 
pass over the. defendant’s ail and so escape 
into'a reservoir, or that defendant was bound 
to cause the water so to escape for the plaint- 
iff’s benefit, | 

‘I think, therefore, whether there be prov- 
ed injury to the plaintiff from the defendant’s 
act or not, plaintiff is nat entitled to main- 
fain this suit, and do otaontiy the deci- 
sion of the Judge made on appeal must be 
affirmed with costs. . 

Glover, J.—I am of the sathe opinion, 
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The 4th December 1868. 
Present: 


The Hon’ble L. S. Jackson and F, 


A. 
Glover, Judges. 


Suit for possession—Sale of joint pro- 
perty—Cnus probandi. 


Case No. 1696 of 1868. 


Special Appeal from a dectsion passed by 

- “the Judge of Shahabad, dated the 19th 
April 1868, reversing a decision of the 
Moonsiff of that District, dated the 19th 
August 1867. 


Phookun Pandey (Defendant) Appellant, 
versus 
Mussamut Sookhia (Plaintiff) Respondent. 


` Baboos Anund Chunder Ghossal and Gopee- 
nath Banerjee for Appellant. 


Moonshee Mahomed Eusuff for Respondent. 


- Plaintiff alleged that she and her deceased husband’s 
minor brother had, with his other three surviving 
brothers, held joint possession, but that’ these three 
had wrongfully sold the land to the other defendants, 
and she prayed for possession by reversal of the sale, 
The purchasers appeared and filed a written statement 
to®the effect that the vendors had separated from their 
father in his life-time, and that they (the purchasers) 
had been in succession to the vendors for more than 12 
years in possessiou. j 

Herp that the onus lay on the plaintiff, who would 
have to show not only that she represented one. of the 
heirs of her husband’s father, but also that the land in 
dispute was part of the estate left by the father at his 
death. 


Jackson, J.—THERE are two objections to 
the judgment of the Courtbelow. The first is 
that as the plaint discloses no cause of action, 
the suit ought to have been dismissed, and 
secondly, that the Judge “has incorrectly 
thrown the onus of proof on the defendants. 

. The suit-was of this nature : One Taz Khan 
dying left five sons, .of whom one was a 


minor, and one was plaintifi’s husband, since’ 


dead. Plaintiff alleged that she and the 
minor, who ‘was under her tutelage, had with 


the other three surviving sons held joint 


possession of the land in dispute, and that 
these three sons had wrongfully sold the 
land to the otherdefendants (the respond- 
ents). She, therefoge, prayed.for possession 
by reversal of thd efi of sale, we presume 
ns far as.it concerned any interests except 
those of the three vendors. 
appeared. and..filed.a written statement to 
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the effect that the vendors 
from their father in his lif 
received the land in questio 
rate property, and that they (1 
had been in succession to 

more than 12 years in posses: 
quently the suit was barred. 


The Moonsiff took a not im} 
the case, viz., that the plaintifl 
with the vendors and had bra 
deprive the purchasers of possi 
cover tbe land, and he dismiss: 
suit coming up before the J 
he was of opinion that the lan 
ginally what he called joint 
perty, and as defendants set 
in estate on the part of their 
upon them the onus of provi 
tion. He found that there 


‘of such separation, and he th 


the decision of the Moonsiff, 
jadgment for the plaintif 
seems in this case to have ¢ 
Mahomedan parties the law 
joint Hindoo families, 


As to the objection whic 
cause of action, doubtless th 
fectively framed and ought, ¢ 
to have been returned to | 
amendment, because disposse 
pressly alleged, and the C 
infer that the plaintiff only 
the execution of the bill of 
tainly would not bea suffici 
tion, and it would be rather 
if, in addition to paying mo 
less title, they were subject ' 
party really interested for | 
right. But as the defenda 
alleged that they were tn 
thereupon the parties eviden 
as if the suit were one to re 
we think the objection must 


- But on the other objectior 
of the Court below must b 
was for the plaintiff, who sc 
ate the bill of sale and ti 
purchaser defendants, to pro 
for this purpose she wouk 
not merely that she was or 
of the heirs of Taz Khan, 
land in dispute was part of 
Taz Khan at his death. 

The case must be reman 
below that it may be - decic 
plaintiff has made out such : 
whether the defendants ha 
casg. 
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The 5th December 1868. 
; l Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Limitation — Appeal — Review — Sec- 
tion 347 Act VIIZ. 1859. 


Case No, 653 of 1867. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of the 24-Per- 
gunnahs, dated the 23rd June 1867. 


Tuarakalee Dabee, Appellant, 
versus 
‘Nitya Moyee aes Reman 
Baboo Bhowanee Churn Dutt for Appellaut. 


No one for Respondent. 


“An application to a Court, asking it to set aside a 
decree by which it dismissed an appeal for default of 
prosecution, ought to be made, by the terms of Section 
347 Act VIII. 1859, within 30 days from the date of 
such dismissal. ° 

Phear, J.—As far as we can understand, 
the petitoner’s matter of complaint is two- 
fold. 
which she hid obtained in appeal was grant- 


She says that a review of a judgment 


ed by the Lower Court without previous 
notice to her to enable her to appear nnd be 
And she 
also says that after the review order was 


heard in support of her decree. 


made, n re-hearing was had of her original 
appeal, and that appeal was then dismissed 
on the ground of her not baving appeared at 
such re-hearing., ‘This second matter of com- 
plaint falls under the provisions of Section 
347 of the Civil. Procedùre Code, and 
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from the date of the dismissal of her xppeal 
to apply to the Appellate Court for the re- 
She did make an application to 
the Appellate Court, not for the re-admission 
This appli- 


admission, 


of the appenl, but for a. review. 
cation was rejected by the Lower Court on 
the ground that the condition precedent to 
obtniving an appeal had not been complied 
with, namely, that she had not filed the 
judgment which she was seeking to alter. 
After this the petitioner preferred a petition ` 
of appeal against the decree in review, and 
this was rejected by the Lower Court on the 
ground that it was not brought within 90 
days of the date of that decree, ‘and also 
upon the ground that the petitioner had not 
accounted for the delay. 

This present miscellaneous appeal before 
us, is an appeal against this latter order of 
In face of the 
statements of the Subordinate Judge, we are 


the Subordinate Judge. 


unable ta say that his decision was wrong. 
If this is,'as it purports to bo, au applica- 
tion to the Court asking it to set aside the 
decree by which it dismissed the appeal fôr 
default of prosecution, it ought to have 
been made, by the terms of Section 347, 
within 80 days from the date of such dis- 
As the Subordinate Judge says it 
was not made within 90 days, it follows 


missal. 


that the petitioner did not brivg herself 
within the provisions of the Act. It is admit- 
ted before us that the Subordiuate Judge is 
right in his facts, and we cannot therefore 
do: otherwise than say we think he is right 
in the conclusion of law to which he bas 
come. Our conclusion must be the same. 
It is not necessary now for ,us to say 
whether, after the lapse of time which the 
petitioner has allowed to occur, she still has 
a remedy of another kind, supposing her 
io have been aggrieved in the way ‘in which 
she says she has been Ity She admission of the 
review without notice to her. We dismiss 


according to this Section she had 30 days | this appeal. : 
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The 5th December 1868. 


Present: 


The Hon'ble J. B. Phoar and C. Hobhouse, 
Judges. 


Right of suit—Kubooleut. 


- Case No. 2056 of 1868 under Act X of 


Special Appeal from a decision passed by 
the Judge of the 24-Pergunnahs, dated the 
8th May 1868, reversing a decision of the 
Deputy Collector .of Busseerhaut, dated 
the 30th October 1867. 


Chunder Nath Nag Chowdhry ( Plaintiff) 
Appellant, 


. VETSUS 


Assanoollah Mundul (Defendant) and others 


(Intervenors) Respondents. 


a 


Mr. M. L, Sandel for Appellant. 


Baboo Oopendur Chunder Bose for 
Respondents. 


A suit for a kubooleut is a suit to enforce the perform- 
‘ance of a contract for future occupation of the tenure, 
and cannot be maintained where there is no evidence 
of defendant having ever agreed to hold the land of the 


plaintiffs or ever paid them rent, 


Phear, J.—In this case the plaintiffs sue 
one Assanoollah to obtain a-kubooleut from 
him in respect of certain 7 beegahs 11 cottahs 
of land. The Lower Appellate Court states 
that ‘‘there is -no evidence to show that 
« Assaroollah agreed to hold the land of the 
“ plaintiffs, no evidenct that he ever paid 
é rent to them ‘fér the land, no evidence 
“beyond the statement of the witnesses 
& that they understood the defendant, Assan- 


« oollah, held the lands from Kala Chand, 
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‘* the ancestor of the plaintiffs’ lessors, and 
“ his heirs.” Under these circumstances, 
the Appellate Court says “ the judgment 
“of the Lower Court cannot be upheld. I 
“ set aside the decree and dismiss the suit.” 


It is not pretended before us that the Judge 
is wrong in stating that there is no evidence 
on the points which we have just mentioned, 
and it seems to us inevitable that the plaint- 
iffs’ suit should be dismissed. This: is not 
a mere suit for past arrears. Ifit were, it 
might be that mere occupation under the 
plaintiffs’ predecessors and themselves, 
would be sufficient evidence to entitle the 
plaintiffs to recover rent. But this is a suit 
for a kubooleut, that is to say, asuit to en- 
force the performance ofa contract for future 
occupation of the tenure ; and it is clear in 
this case, taking the statements in the judg- 
ment of the Lower Appellate Court to be 
correct, that thére is no foundation for mak- 
ing the defendant liable to execute to the 
plaintiffs a contract for future occupation. 


The appeal is therefore dismissed wit 
costs, i 





The 7th December 1868. 
Present : | 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge, 

Section 230 Act VIII. of 1859—Sum- 


mary dismissal—Remand. 
Caso No. 390 of 1868. 

Miscellaneous Appeal from an order passed 

by the Judge of Dacca, dated the 9th 

June 1868, reversing an order of the 

Sudder Ameen of that District, dated the 

23rd January 1868. . 

Sabir Khan (Decree-holder) Appellant, 


VETSUS 


Ram Luckhee Chowdhrain (Judgment- 
- debtor) Respondent. - 


i 
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Baboo Romesh Chunder Mitter for Baboos Onookool Chunder Mookerjee, 
‘Appellant. Sreenath Doss, aud Bissessur Dyat 
Baboo Khetter Mohun Mookerjee for Roy for Appellant. 
Respondent. 


Where a Lower Appellate Court found that a suit, 
falling substantially under Section 230 Act VHI of 
1859, which had been received and numbered as such, 
had been subsequently dismissed by the Court of 


- i H 


first instance upon a point which did not properly erise 
under that Section: HEL», that it should have remanded 
the case to the first Court for trial and decision under 
that Section. 


Peacock, C.-J.—We think that this was 
substantially a case under Section 280 of 
Act VIII of 1859. 


The application was received and number- 
ed asa suit under that Section, and ought 
therefore to have been tried according to it. 
The Moonsiff, to use the words of the Judge, 
instead of trying the case sunimarily kick- 
ed over all parties upon a point which did 
not properly arise in a suit under Section 
230. The Judge ought, therefore, to have 
remanded the case tothe Moonsiff for trial 
and decision under that Section. We accord- 
ingly remand.it to the Moonsiff for that 
purpose. The respondent will pay the costs 
of this appeal and the costs in the Lower 
. Appellate Court. ‘The appellant will put 
in the proper stamp as for au appeal under 
Section 230. 


The 7th December 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Damages for malicious prosecution— 
Onus probandi. 


Case No. 47 of 1868. 


Regular Appeal from a decision passed: by 
the Officiating Subordinate Judge of 
Rungpore, dated the 10th February 
1868. “4 


Doongrussee Byde (Defendant) Appellant, 
Versus 


Gridharee Mull Doogur (Plaintiff) Re- 
spondent, 


Baboos Ashootosh Chatterjee ond Anund 
Chunder Ghossal for Respondent. 


In a suit for damages for malicious prosecution where 
it was proved that plaintiff, a man of property and re- 
spectability, had been charged by defendant with theft, _ 
and that he had been convicted before the Magistrate 
but ‘acquitted by the Sessions Judge: HELD, that the 
mere fact of acquittal did not prove that the charge was 
malicious ; that property having been found in plaintiff's 
house which defendant claimed as his stolen property 
plaintiff could not recover damages unless it was cer- 
tain that the property in question was not stolen but his 
own; and that it was for plaintiff to show that there was 


no ground or reasonable cause for bringing the charge. 


Jackson, J.—Tuis is a suit for damages 


for malicious prosecution. The plaintiff lays 
his damages at 10,000 rupees. The plaintiff 
states that he is alarge merchant, worth 
about half a lakh of rupees in the Rungpore 
District ; that he isa respectable man of 
good character ; that a theft occurred in the 
house of the defendant which was situated 
on the other side of the road from the 
plaintiffs own house; that the defendant 
charged him with that ‘theft in collusion 
with the Police ; that the plaintiffs house 
was searched, and the defendant pointed 
out property, which really belonged to the 
plaintiff, as part of the stolen property ; that 
in consequence of this he was sent in to 
the Magistrate, and the Magistrate sentenced 
him .to- two years’ imprisonmert; that he 
remained in prison for 26 days, and on 
appeal to the Sessions Judge, he was acquit- 
ted and released. The plaintiff asks for 
damages for the’ degradation, pain, and 
anxiety which he suffered by these proceed- 
ings, which he states to have been mali- 
ciously instituted by the defendant in con- 


440 Civil 


sequence of a dispute then existing between 
_bim and the defendant. 


The defendant states that there were good 
grounds for the charge; thata theft took 
place; that information was given to him 
which led him to suspect the plaintiff; that 
the plaintiff's house was searched and the 
stolen property was found there. 
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certainly ns easy asit was for the defendant), 
it is impossible to give any opinion as to 
whether the charge against the plaintiff was 
a totally unfounded charge or not. If there 
was any foundation for the charge, and if 
the defendant’s property was found in the 
plaintiff's house, the plaintiff cannot recover 
damages, unless it is quite certain that the 
property found was not the stolen property 


The Principal Sudder Ameen who tried | and was really the plaintiff’s own property. 


this case in the Lower Court has found that 
this was a false prosecution, and that it was 
‘deliberately -and maliciously brought with the 


intention of injuring the plaintiff aud with- | 


out any grounds, and he has awarded to the 
plaintiff 500 rupees damages. This appeal 
is preferred from that decision, and it is 
again alleged by the defendant that he, the 
defendant, had good grounds for bringing 
this charge against the plaintiff, aud that 


the plaintiff was really guilty, and thatthe | ant does. 


stolen property was found in his house. 


We find that the plaintiff has, in the trial 
of this case, proved that he is a man of re- 
speetability, and that.he possesses a certain 
amount of property, and. that heis at enmi- 
ty and quarrelling with the defendant; but 
beyond this, the plaintiff has attempted to 
prove nothing. He has.put in the proceed- 





Speaking for myself, I admit that I have 
very great suspicions as regards the truth 
of the charge of theft brought against the 
plaintiff ; but be it true or be it false, it is 
impossible to decide whether it is true or 
whether it is false upon the evidence adduced 
in this case. It is quite clear that the Po- 
lice and the neighbours are all against the 
plaintiff, aud give evidence against him 
very much to the same effect as the defend- 
The Sessions Judge decided 
the case in plaintiff’s favor upon some en- 
quiry which he made on the spot, the , parti- 
culars of which are not recorded. The 


| plaintiff has brought this suit, but;he has not 
| attempted to support it by any evidence 


whatever bearing upon the charge of theft. 
He seems to have been very badly advised. 


Under such cireumstances, the decision of 


ings before the Magistrate and the Sessions | the Piiucipal Budder Ameen should, be re- 
Jgdge on the criminal trial, and for hinvit) versed. ` I would decree this appeal and dis- 
is pressed on the Court that the fact of his. miss the pluintiff’s suit witlr costs. 


having been acquitted by the Sessions Judge 
is sufficient prima facie proof that the pro- 
secution by the defendant was a malicious 
one. -Even admitting this to be the case, 
that prima facie’ proof is rebutted by the 
- defendant, who has produced the evidence of 
his cashier ‘and of his gomastah, and not 
ouly of bis own servants, but also of the Police; 
and not only of the Police, but also of the 
neighbours who were present at the search 5 
and all these witnesses depose that tle search 
was duly and regularly made, aud that, the 
property which was alleged to be stolen was 
found in the plaintiff’s house, and that it was 
part of the stolen property. Whether 
evidence is true or whether that evidence 
iə false, it is quite certain that the plaintiff 
has not attempted to prove that this property 
which he stated at the time of the search 
belonged to himself, is his property. There 
were ornaments, there were corals, there 
wna a bag of rupees. The witnesses now 
examined depose éhAteall this property be- 
longed to the defendant. In the absgnce of 
any evidence on the part of the plaintiff 
that that property belonged to him (evidence 
which was so easy for him to produce, or 





that) 


Kemp, J.—I concur in this judgment. I 
wish to add that it appears to me that the 
Principal Sudder Ameen has proceeded 
entirely on the presumption that because the 
plaintiff was acquitted by the Sessions Judge, 
it must be inferred that the defendant’s 
charge of theft was a malicious one. 


Baboo Onoocool Chunder Mookerjee for 
the appellant has pointed out three decisions 
of this Court,~one published at page 169, 
Volume III of the Weekly Reporter, Justices 
Morgan and Shumboonath Pundit; one in 
Volume V, page 282, Justices Norman and 
Campbell ; and one in Volume VJ, page 245, 
Justices Kemp and Markby,—in .which the 
law is laid down thus : that the mere failure 
to obtain a conviction ona crimival charge 
does not entitle the party who has been ac- 
quitted to sue for damages on the ground of 
malicious prosecution, but that it is for that 
party to show that there was no ground or 
reasonnble cause for bringing the charge. In 
this case, I am of opinion that there was a 
reasonable cause for bringing the charge, and 
I agree entirely in dismissing the plaintiff's 
suit with costs, : 


` 
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The 7th December 1868. 
Present: 


The Hon’ble H. V. Bayley and L. S. 
Jackson, Judges. 


Purchase ofa share — Arrangement 
as.to collections. 


Case No. 936 of 1868 under Act X of 1859. 

Special. Appeal from a decision passed by 
the Judge of Gya, dated the L7th Janu- 
ary 1868, affirming a decision of the 
Deputy Collector of that District, dated 
the 28th: May 1867. 


Ramnath Singh (Defendant) Appellant, 


| VETSUS 
Gondee Singh (Plaintiff) Respondent, 
Baboo Nil Madhub Sein for Appellant. 


Baboo Poorno Chunder Shome for 
Respondent. ` 


A party who purchases the rights of one of a number 
of co-sharers comes into all arrangements made in re- 
spect to the collections; any expross consent by him is 
not necessary for the payment of his share of the rent 
to any one else. 

Bayley, J.—I am of opinion that this case 
ought to be remanded to the Lower Appel- 
late Court for re-trial. 


The plaiatiff sued on the allegation of 
purchase of an eight annuas share, being the 
tights and interests of Cheeta Singh, and 
both the Lower Courts haye found as a fact 
that Cheeta Singh’s share was eight 
anuas. 


The case ofthe defendant is that the pur- 
chase made by the plaintiff is of a two annas 
and some guudahs share; that Gudadhur 
aud Bhinuck Singh were two joint shar- 
ers; und thatthe sale certificate shows that 
the plaintiff purchased with notice-of the 
chim of the two, parties last named. It is 
also alleged by the defendant that payment 
of his rent was made to Nusseeb on behalf of 
the other co-parceners. 


The Lower Appellate Court in this case, 
holds that the plaintiff's purchase was of eight 
annas share of Cheeta Singh. This it does 
upon a copy of a petition presented by 
Gudadhur and Bhinuck- repudiating any 
right or.share in Cheeta Singh’s property. 
The Lower Appellate Court also concludes 
that the defendant’s alleged payment to Nus- 
seeb has not been satisfactorily made out, 
because Nusseeb is the brother of the defend- 
ant. 

The defendant appeals specially, and urges 
that the finding by the Lower . Appellate 


THE WEEKLY REPORTER. 








Rulings. 441 


Court with regard to the share of Cheeta 
Singh is not bused ou legal evidence, as the 
copy of the petition above referred to was in 
no way proved, and further, that there has 


been no proper investigation or finding as to 
the payment of rent by the defendant to Nus- 
seeb on behalf of all the sharers. 


“Lam of opinion that both these objections 


are valid. -On the face. of the judgment of 


the Lower Appellate Court, there seems to 

be no other evidence upon which it comes to 

the finding that the share of Cheeta Singh 

was eight annas than the copy of the peti- . 
tion mentioned above, and there is no proof 

of the genuineness and authenticity of that 

document. 


As to the alleged payment by the defend- 
ant to Nusseeb on account of all the sharers, 
the Lower Appellate Court comes to no clear 
finding on any evidence that Nusseeb did not 
receive the rent on behalf of all the co-pnrce. 
ners. It merely decided this on the suspicion 
arising from the relationship existing between 
the parties. ` 


As, then, there is thus no clear decree 
binding Gudadhur or Bhinuck, I think the 
whole case ought to be remanded to be re- 
tried with reference to the above remarks. 


Jackson, J.—I agree that there must be a 
remand in this case. The payment of rent 
by the defendant to one of the co-sharers, if 
proved, would afford a good answer to the 
plaintiff's suit. ‘The Judge, although he inti- 
mates an opinion that the proof on this point 
was not so good as it might have been, avoids 
a distinct finding upon it by observing that 
the plaintiff being a purchaser of one of the 
shares had not consented to the payment 
of his share to nny .one else. If seems to 
me that any express consent by the plaintiff 
wis not required in this case, and that 
having purchased the rights of the co-sharers 
he came‘into all arrangements made in re- 
spect to the collectious. Even if he had 
given notice of any intention to collect his 
owu rents separately, it seems to me doubt- 
ful whether under the rulings of this Court 
he could be entitled to maintain he present 
action. 


There isa further question as to the proof 
of the extent of the plaintiff’s share. I 
think it quite clear that the copy of the 
petition presented by Gudadhur and Bhinuck 
would not be evidences Q «he repudiation of 
of th@ interests, without it being proved 
that the original petition was presented at 
their direction. 
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‘I think, therefore, that the Judge must 
find whether the defendant has paid rent 
` as alleged by him ;-and if not, I think that 
a decree can only be given for the plaintiff 
-if the other co-sharers are made parties to 
this suit. 





The 8th December 1868. 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


-Remand — Presumption of uniform 
payment—Further evidence. 
Case No. 1914 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of the 24-Fergunnahs, dated 
15th April 1868, affirming a decision of 
the Deputy Collector of that District, 
dated the 25th September 1867. 


Rakhal Chunder Tewaree (one of the De- 
fendants) Appellant, ` 


“WETSUS . 


Kinooram Haldar (Plaintiff) Respondent. 


Baboos Kalee Mohun Doss and Nubo 
Kishen Mookerjee for Appellant. 


Baboo Khettur Nath Bose for Respondent. 


In a suit for enhancement ofrent, which had been reo- | 
mapded to the Lower Appellate Court with the instruc- ' 


tion that the defendant had produced sufficient evidence 


to raise the presumption that he held his tenure at a: 


fixed rate from the permanent settlement an? that it was 
for the Judge to give an opinion how far the plaintiff 
was able to rebut that’ presumption : 

HELD that there was nothing objectionable in the 
Judge directing the first Court to hear further evidence 
upon the point. 


Jackson, J.—THIs was a suit for enhance- | 
ment of rent, and it has been twice remanded . 


to the Judge? On the last occasion of re- 


mand, the Judge was informed that the. 


defendant (ryot) bad produced sufficient evi- 


dence to ‘raise the presumption that he held . 


his tenure at a fixed rate from the permanent 
settlement, and that it was for the Judge 
now to give an opinion upon the question 
how far the plaintiff was able to rebut that 
presumption, Thereupon, the Judge ordered 
that the plaintiff should be alléwed an oppor- 
tunity of rebutting the presumption, and 
directed the first Court to hear further evi- 
dence upon that point. Such evidence has 
been heard, and the Judge has decided that 
the plaintiff has rebufted that evidence and 
has proved that theré has been a change in 
the rent of the defendant’s tenure frof ru- 
pees to 8 rupees, —a change which took pliice 
in the year 1234, se 
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It is said in special appeal, first, that'the 
Judge had no authority under the circum- 
stances to allow further evidence to be given 
by the plaintiff, inasmuch as the order 
of remana of this Court did not state that 


‘he was to give the plaintiff any oppor- 


tunity of giving further- evidence. We 
think that, looking to the manner in which 
this case was originally tried, there was 
nothing ohjectionable in the course pursued 
by the Judge. The Courts had, on former 
trials, considered that the defendant had not 


J made out his plea of presumption. Under 


such circumstances, it was not surprising 
that they had not gone into the evidence to 
rebut that presumption; indeed ié was quite 
possible that the Courts might have stopped 
the plaintiffand prevented him from going 
into that evidence. Under any circum- 
stances, we think that in admitting further 
evidence to throw light upon the ease, the 
Judge acted correctly. 


” La * au * 
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The 9th December 1868. , 
Present: — 


The Hon'ble H. V. Bayley and. A. G. Mac- 
pherson, Judges. 


Section 33 Act XI. 1859. 
Case No. 378 of i867. 


Regular Appeal froma decision passed by 
the Judge of Tipperah, dated’ the 11th 
September 1867. 


Gunga Narain Bose (Plaintiff) Appellant, 
versus 
Mr. William Cornell, Collector of Bullooah, 
(Defendant) Respondent. 
Baboo Bungshee Dhur Sein for Appellant. 


Baboos Juggadanund Mookerjee and Romaa 
nath Bose for Respondent. 


Section 33 Act XI of 1859 contemplates an action 
against the individual wrong-doer,’ irrespective of 


' Government and co-parceners. 


Bayley, J.—In this case the plaint dis- 
closes no eause of action against Mr. Cornell 
individually ; yet, in his appeal, Mr. Cornell 
has been made the solerespondent. The suit 
was brought against him as a Government 
officer, against Government, and against the 
plaintiff's co-sharers in the property out of 
the sale of which this suit arises. The plaint 
shows that redress is sought as against «ll 
these defendants, and does not show that 


there was any intention tohave Mr. Cornell 
declared personally liable. But if the case 
was such as is presented -to usin appeal, the 
plaint should have been against Mr. Cornell 
individually under Section 83 Act XI of 
1859. That Section contemplates an action 
against the individual wrong-doer, trrespect- 
ive of Government and co-parceners. 


_ In this view, we think no cause of action 

is shewn iu the case brought before us 
in this appeal, and we accordingly dismiss 
this appeal with costs. 





‘The 9th December 1868. 
Present: 


The Hou’ble F. B. Kemp and E. Jackson, 
Judges. 


Chittahs—Attestation—Parol evi- 


dence of land being mal. 
Case No. 1070 of 1868 under Act X of 1859, 


Special Appeal from a decision passed by 
the Judge -of Hooghly, dated the 13th 
December 1867, reversing a decision of 
the Deputy Collector of that District, 
dated the 31st May 1867. 


` Debee Pershad ‘Chatterjee (Plaintiff) 
Appellant, 


versus 


Ram Coomar Ghossal and others (Defendants) 
Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant, 


Baboo Khetturnath Bose for Respondents. 


Where ‘chittahs were produced by plaintiff as evi- 
dence of certain lands being mål it was held that 
they were sufficiently attested by the deposition of 
the village gomastah that they were the chittahs of 
the village while he was gomastah, and that he had 
been present when, with their assistance, a purtâl 
measurement had been carried out in the village. 

The oral evidence of persons able from their position 


to testify as to ceygain lands being mdi is not to be 
rejected ag hearsay, when they depose that they have 


known the lands to be mdi for many years and that 
defendant has been in the habit of paying reut for 
them. 


Jackson, J.—Wer think that the Judge 
has made some mistakes in deciding this 
case. He has dismissed the plaintiffs suit 
because, in the first place, the plaintiff has 
not attested the chittahs which he has pro- 
duced to support his allegation that these 
lands were mål; but we find that the go- 
mastah of the village has deposed that 
these chittahs were the chittahs of the vil- 
lage while he was gomastah, and that he had 
been present when, with the assistance of 
these chittahs, a purtél measurement was 
carried outin the village. We think this is 
a sufficient attestation of these chittahs, and 
that the Judge was bound, under these cireum- 
stances, to look into them to ascertain whe- 
ther at the time that these chittahs were 
drawn out, the plaintiff claimed a right of 
ownership over these lands. The Judge 
says that these chittahs are not attested by 
the tenants, but it is not usual for tenants 
to attest measurement chittabs. It may be 
that the plaintiff, when he measured his 
village, measured the lakheraj lands as his 
mål lands. If the Judge is satisfied that he 
did so, he should of course state it, but these 
chittahs are some prima facie evidence that 
long before this case originated and before 
this suit was thought of, the plaintiff put 
forward -his rights to these lands as mål 
lands, that is, supposing that the chittahs 
do contain these lands amougst the mal 
lands. 


Then as regards the oral evidence the 
Judge rejects that evidence because it is 
mainly hearsay evidence, but it is the 
evidence of persons well able from their 
position to speak to these lands, and they 
depose that these lands are mal, that they 
have known them as mål for a great many 
years, and that the defendant has been in 
the habit of paying rent for them. We 
think that under these circumstances, the 
Judge should have goue on and not ‘re- 
jected the plaintiff's case without making 
any inquiry into what evidence tle defendant 
had to offer in support of his contention 
that the lands were lakhera}. 


We think, therefore, that we must remand 
this case to the Judge in order that he may 
re-consider his decision upon it, and after 
looking: at the evidence on both sides, de- 
clare “whether these lands are mål or 
lukheraj. f 
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The 10th December 1868. 
Present: 


The Hon’ble Sir Barnes Pencock, Kt., Chief 


‘Justice, and the Hon’ble Dwarkauath 
Mitter, Judge. - a . 
Devastation by husband—- Sui 
: against widow. 


‘Case No. 125 of 1869. 


Regular Appeal from a decision nassed by 


the Subordinate Judge of Dacca, dated 
the 80th March 1868. 


Mr. E. Staves (Plaintiffy Appellant, 
versus 
Eulalia, Dias (Defendant) Respondent. 


Messrs. GC. Paul, C. Gregory, and M. L. 
Sandel for Appellant. 


‘Mr. Bourke and Baboos Romesh Chunder 


Milter and Kalee Mohun Doss for Re- 


spondent. 
In a suit agaiust a widow individually, and vot in her 


representative capacity, to recover plaintiff's share of 


property alleged to be in her possession, the suit being 
one wherein defendant was charged with devastation in 
ge a of such property only: 

ELD, that deferidaut. Was not liable in that suit to be 
made answerable out of her husband’s assets for any 
devastation which he may have committed.. 

Peacock, C. J.—IvT appears to us tha 
upon the construction of the will of the 
testator DeSanto, one-third -of his estate 
vésted absolutely in Mr. Manuel Dias, his 
nephew, who survived him, and that it was 
not intended that Mr. Manuel Dias was to 
take a mere life-estate. 

+ ka bad % # *  - # 
+ a # Š * * # 


It is admitted by the respondent that the 
sum of rupees 2,3845-8 annas and 10 gundahe 
taken as the value of the carriages, tables, 
chairs, and articles of gold and silver, &c., was 
only half, and not the whole, of the value of 
those articles, and consequently that the 
plaintiff would be entitled to succeed upon the 
second ground of his appeal, unless the objec- 
tion of the defendant is to prevail that he is 
- not entitled in this suit to recover against 

the defendant. out of the assets of her de- 
ceased husband, Mr. Manuel, Dias, any por- 
tion ofthe property which was wasted or 
improperly applied by Mr. Dias, her husband. 
This suit was commenced against the de- 
fendant ' individually, and not in her repre- 
sentative capacity, to recover the plaintiff’s 
share of property alleged to be in her pos- 
-session. No issue was raised as to whether 
Mr.. Dias has misappropriated any of the 
‘moveable property of the deceased. Some 


evidence, itis true, was gone into upon the 
subject, but-no issud was regularly raised 
under which the defendant could be reason- 
nbly expected to produce evidence to prove 
that her ltusband had properly administered 
all the moveable estate which came into his 
hands, nor was the-suit one in’ which such 
an issue could properly have been laid down. 
The defendant in her cross-objection con- 
tends that she is not tiablein this suit tö be . 
made answerable out of her husband’s assets 
for any devastation which he may have com- 
mitted, the suit beiug one in which she was 
charged merely in respect of property alleged 
to have come into her own possession. We. 


‘| think that that objection must prevail, and 


thatthedeetee of the Subordinate Judge must 
be reversed so far as it orders 2,281 rupees 
13 annas and 10 gundahs, alluded to in paras. ` 
õ and 7 of his judgment, to be paid.by the 
defendaut with interest and costs.and inter-. 
est thereon out of the estate of Mr. . Manuel 
Dias. The effect of this decision is that the 
secoild ground of appeal of the plaintiff will 
fall to the ground,—that ground only going 
to show that 2,281 rupees was too small a 
sum. 


The decree of the Subordinate Judge will 
therefore be affirmed, except as to the 2,281 
rupees 13 annas 10 gundahs, with costs and 
interest thereon, aud reversed as to that. 
The plaintiff will pay the defendant’s costs 
of- this appeal and the stamp of the cross-ob- 
jection, and the parties will recover ‘costs 
in the Lower Court in proportion to the 
amounts decreed and disallowed. 





The 10th December 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hob- 
house, Judges. , 


Execution—Khas possession— 


Surburakar. 
Cases Nos. 845 and 379 of 1868. 
Miscellaneous Appeals from an order 
passed by the Subordinate Judge of 


Backergunge, dated the 9th June 1868. 


Hurrish Kishto Doss and another (Decree- 
holders) Appellaxts, 


VETSUS 


Moteo Chand (J udgmept-debtor) 
Respondent. 


w 
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an 
Baboo Mohinee Mohun Roy for Appellants. | true, but is not immaterial where the question to be de- 
: cided is whether the purchase was true or fraudulent. 


The mere handing over of tho purchase-money from 
Decree-holders seeking to obtain has possession of ! one party to the other in the presence of strangers, and 
property which is already in possession of a Surbura- | ep ‘stration of the decd, are not sufficient t , 
kar under order of Court shou d apply for his removal | e registration of the deed, are not sulicient to prove 
to the Court which appointed him in the matter of the , the transaction to be bond fide. 
suit in Which he was appointed. - rags PA À 
Peacock, C. J.—Tue Principal Sudder . 
| Ameen, in reference to an argument which 
was urged in support of the position that 


No one for Respondent. 


Phear, J.—Ir is conceded by the pleader 
for the special appellants in these two cases ) 
that the property in qnestion is in the 
possession of a Surburakar under order of | the transaction was nota real and honest 


Court, and it appears that the Subordinate | transfer by the uncle to his nephew, viz., 
‘that the property was worth 500 rupees and 


Judge ecfuses in both these cases to execute | i 
IE : 8 was sold for only 200 rupees, says “ that a 
the decrees by delivering to the special |, : 
presumption cannot invalidate a true pur- 


appellants Akas possession on the ground | : Bete 
PI P : 4 « chase ;? and iu another part of his judgment 
that the decrees do not entitle them to Ahas |, nN ; : 2 
: ; ees lee 7$ | lie says—‘“ The Moonsiff finds that there 
possession as against this Surburakar, We}. os : 
exists relationship between the parties, 


think that the decision of the Subordinate | Dut that circumstance is immaterial when 
Judge is right, and that there is no ground , k 


now on special appeal for interfering with 
it. Ifthe special appellants have -good 
rensons to urge why the Surburakar should 
be removed from possession, their proper By these expressions, the Principal Sud- 
course would be to apply to the Court which | der Ameen shows that he did not thoroughly 
appointed him in the matier of the suit’ understand the question ‘which he was try- 
in which he Was appointed, and to seek in | ing, viZ., whether the transaction as shewn 
that way for his rémoval. We dismiss | on the face of the document was areal one 
both these appenls, but without costs as no honestly intend :a to tuke effect, or was 
one appeurs-on the other side. merely colorable or collusive. It is true 
that the relationship of the parties was im- 
material if it was found that the purchase 


.‘ the purchase is true, It would have been ` 
“entitled to some woight had the transac- 
‘t tion been collusive.” 





. 
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The 10th January 1868. ->was true; but not immaterial when the 
: question to be decided was whether it was 
Present : true or fraudulent. 


The How’ble Sir Barnes Peacock, Kt., Chief| In like manver,.an honest transaction 
Justice, and the Hon’sle Dwarkanath j ennnot be invalidated by presumptions 


Mitter, Judge. against the honesty of it, anda true transac- 
Fraud—Presumption — Bona fides— tion cannot be invalidated by presumptions 
' Evidence. against the truth of it; but so long as the 

, question is under consideration whether a 

Case No. 177-4 of 1867. | transaction is real or colorable, honest or 


Special Appeal from a decision passed by ' hinudalent, OTON fictitious, presumptions 
. Y against the reality, the honesty, or the truth 


the Principal Sudder Ameen of Mymen-' | oe ope ae sarily be ad 
sing, dated the 3rd May 1867, reversing, UC HANSEN Meipal Sudder Ameen, 
a decision of the Moonsiff of that Dis-' A P i eee u gar ; oe 
arada the Olle Auge 1866. , when trying whether the transaction was 
true or not, assumes it to be true, and then 

Pran Kishen Deb (one of the Defendants) | refuses to admit presumptions against it. 
Appellant, Besides the relationship of the parties 
and the fuct of their living together in com- 


VETSUS 
mensality, as was found by the first Court, and 
Lokenath Sing Mojoomdar (Plaintiff) the relative value of the property and the price 
Respondent. given for it, there were many othey badges 


í of fraud in this case from which it might 
Baboo Sreenath Banerjee for Appellant. | have been presumed that the sale was merely 


Buboo Gopal Lall Mitter for Respondent. eolorable ; aud, coupled with those facts, due 
The relationship between parties to a conveyance of | weight and cousideration ought to have be eM 


property may be immaterial if the purehase is found j giver to the fact that the deed was executed ut 
l B 
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Nusseerabad in the presence of persons who 
were strangers to the parties ; whereas the 
Principal Sudder Ameen says—‘ The mere 
“ fact of the execution of the document at 
“ Nusseerabad before strangers, instead of 
- “at the plaintiff’s own village, and its non- 
“ registration on the date of execution, can- 
~ * not render it open to suspicion.” 

The decision must be reversed and the 
case remanded to the Principal Sudder 
Ameen with directions to take into consi- 
deration and to give due and proper weight 
to all the facts from which fraud may be pre- 
` sumed, as well as all the other circumstances 
of the case, and then to decide whether the 
salo was fraudulent and colorable or not, 
- instead of assuming as he has done that the 
transaction was true, and then rejecting the 
circumstances which tended to impeach its 
veracity. 

It isnot because the conveyance was ac- 
tually executed by the uncle, and the alleged 
purchase-money handed over by the nephew 
to the unclein the presence of strangers 
who were not dependants of the parties and 
probably knew nothing of their relationship, 
that the alleged sale was bond fide. 

In this view of this case, it will be import- 
antin weighing the whole probabilities of the 
case to consider whether the money which 
was handed over by the nephew to the uncle 
was really the money ofthe nephew, or 
whether if was money which belonged to 
the uncle alone, or to the uncle and nephew 
jointly as members of a joint family. 

Further, it is important to consider whe- 
ther the possession of the property remained 
with the uncle notwithstanding the sale, or 
was delivered tothe nephew and retained 
by him’ on his own separate account or for 
the use of the uncle alone, or of himself and 
his uncle jointly. . 
~ Registration of the deed did not materially 
affect the case, for even if the deed were 
fraudulent or colorable, it would have been 
the object of the parties by registration to 
make the world believe, as they made the 
strangers before whom it was executed be- 
lieve, that it was a true and honest transac- 
tion. ° . . 

Upon the hearing after remand, the 
following remark was made by the Court 
(present: the Chief Justice and Mitter, J. J 
on the llth December 1868 :— 

These attempts to defraud creditors by 
fraudulent conveyances are so frequent that 
it ought to be made generally known that 
the offence is one punishable severely under 
the’Penal Code. 
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The llth December 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Attachment for arrears of ront ~Pay- 
ment to prevent sale, 


Case No. 2192 of 1868. 


Special Appeal froma decision pagsed by 
the Subordinate Judge of Nuddea, dated 
the 30th May 1868, reversing a decision 
of the Sudder Ameen of that District, 
dated the 7th March 1868. 


Ram Buksh Chutlangea and another (Plaint- 
ifs) Appellants, ` 


VETSUS 


Hridoy Monee Debia, mother and guardian 
of Boidonath Mookerjee (Defendant) Æe- 
spondent, 


Baboos Bhowanee Churn Dutt for 
Appellants, — 


Baboos Sreenath Doss and Bhuggobutly 
Churn Ghose for Respondent. 


Plaintiff’ purchased a jote jumma at a sale in exe- 
cution ofa decree against defendant. After it came 
into plaiutiff’s possession, the putneedar under whom 
the jote was held obtained a decree against the defend- 
ant for arrears of rent which had become due before 
the above purchase, and attached the tenure with 
a view to selling it under an order passed by the Col- 
lector. At this stage plaintiff, to save the tenure from 
sale, paid the amount of the decree against the defend- 
ant, 

HELD, that the payment wasa voluntary one made 
without legal necessity, and was not recoverable by suit 
against the defendant, 


Phear, J.—Tue plaint sets out the fact 
of this case very’ clearly and concisely. 
The plaintiff purehased a certain: jote 
jumma at an auction-saie, and obtained 
possession of it on the Gth April 1866, 
This sale was held in execution of a decree 
agninst the defendant in this suit, who was 
at that time ‘the possessor of the tenure. 
The plaintiff, as we have said, obtained 
possession after his purchase ; and while he 
was so in possession, Rakhal Doss Mooker- 
jee, the putneedar under whom this jote 
was held, instituted a suit in the Collector’s 
Court against the defendant to recover 
arrears of rent in respect of this jote 
jumma which had become due during the 
time of the possession of the defendant 
and before the purchase of the plaintiff. 


In execution of the decree which the put- 
- needar obtained in the Collector’s Court, 
this jote jumma then held by the plaintiff 
was attached, and an order was passed by 
that Court directing that it should be sold. 
At that stage of the proceedings, the plaintiff, 
in order to protect, as he supposed, his right 
to the tenure and to save it from sale, paid 
the amount of the decree against the defend- 
. ant, and he now seeks in the present suit to 
recover the amount which he so paid as be- 
ing money paid on behalf of the defendant.’ 


The only question before us is whether 
the payment which he made under the 
circumstances that wehave mentioned, was 
such as entitled him to claim to be re- 
imbursed the money by the defendant. We 
think that this payment was a voluntary pay- 
ment. Had the present suit been brought 
against the putneedar who, by the proceed- 
ings taken in the Collector’s Court, did 


bring about the result that the plaintiff 


_ considered himself coerced into paying this 
money, the case might have been different. 
It might then have been that the putnee- 
-dar could not have resisted the plaintiff’s 
claim merely on the allegation that the 
money need not have been originally paid 
by the plaintiff. 


But in the case before us, we think that 
the defendant is quite entitled to rely upon 
the actual facts of the case ; and under these 
circumstanes, according to a judgment which 
has lately been delivered by this Bench, there 
was no legal necessity rendering it incumbent 
upon the plaintiff to pay the amount of the 
cecree which the putneedar had obtained 
against the defendant. Had the sale been 
proceeded with in, the Collector’s Court, 
nothing could have passed by it. The 
plaintiff would have been- no way damaged 
in his proprietory rights. It is true that he 
might have been ‘inconvenienced by the 
occurrence of such a sale ; but we think that 
mere inconvenience without risk of any 
actual damages is not enough to take away 
the voluntary character of the payment 
which he made. In this view, we think 
that the plaintiff’s suit ought to be dismissed ; 
and as the Lower Appellate Court has 
in fact dismissed it, although the Subordinate 
Judge appears to have been governed in his 
- decision by reasons different from those which 
we have just now beon explaining, we are 
of opinion that the decree of the Lower 
Appellate Court was right and ought not to 
be disturbed upon special appeal. Accord- 
ingly, we dismiss this appeal with costs, 





The 12th December 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble Dwarkanath Mit- 
ter, Judge. 


Attachments of salaries of Railway 


empioyes — Jurisdiction of Smail 
Cause Courts—Procedure—Sections 
236, 239, and 220 of Act VIII. 
1859. 


Reference tothe High Court by the Judge 


of the Small Cause Court at Monghyr. 
In the matters of J. Hollick and others, ' 


Railway employés. 


Salaries or other debts actually due from a Railway 


Company to any of its servants can be attached in 
satisfaction of Civil Court decrees under Section 286 of 
Act VIII of 1859. A Small Cause Court need not make 
the High Court or any other Court the medium of at- 
tachment. 


Debts are to be attached by written order made by 


the attaching Court, prohibiting the creditor from re~ 


ceiving the debts, and the debtor from making pay- 
ment to any person, until the further order of the Court. 
Such written order is to be hung up in some con- 
spicuous part of the Court-house, and a copy is to be 
addressed, directed, and sent registered by post to, the 
Agent of the Railway Company at the head office of 
the Company, notwithstanding the head offica is out of 
the jurisdiction of the Small Cause Court. 


HELD, that it was a mistake of a Small Cause Court 
to direct the Chief Pay Master of a Railway Company 
to attach the pay due to the judgment-debtor (a servant 
of the Company). The order of attachment must be 
made by the Court, and a copy served upon the debtor, 


Reference.—I Have the honor to enclose 
herewith two letters in original from the Chief 


‘Pay Master of the East India Railway Com- 


pany, Calcutta, for the perusal of the Hon’ble 
the High Court, from which it will be seen 
that the Railway Company has ‘“ decliued 
“to act upon attachments of this Court, 
“ unless forwarded through the proper chau- 
“nel, viz., the High Court.” 

There is no law requiring any Civil Court 
to make the High Court its channel in exe- 
cuting processes and decrees within its own 
jurisdiction, every such Civil Court beiug 
competent, under Sections 81 to G1 of Act 
VIIL of 1859 (with regard to attachments 
before judgment), aud under Sections 199 
to 294 of the same Ac: (in the matter of 
executing its own decrees), to act for itself 
and without the assistance of any other 
Court, when the property of the judgment. 
debtor happens to be within its own juris- 
diction. 

From the table herewith annexed, it will be 
seen that out of 3,072,casas instituted from 
January 1867 to Octobe? 1868, there were 
823 cases in which Europeans were conceru 
ed. , Out of these, no less than 670 were’ case 
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against servants of the East India Railway 
Company, and more than three-fourths of 
these latter were for amounts up to and 
below 50 rupees. Thus, it is plain that a 
very large proportion of the suits brought in 
the Monghyr Small Cause Conrt was against 
the Railway servants aud as the cases are 
generally against Fitters, Firemen, Drivers, 
Guards, and other s, whose salaries usually 
do not exceed 100 rupees (and but seldom 
rupees 2 or 800 per mensem) the majority of 
whom board and lodge with petty hotel- 
keepers, khansamahs,’&e., and have no fur- 
- niture or property to spenk ol: nll the menus 
at their disposal for meeting their judement- 
debts is their salary. During the four years 
that I have been stationed here, I lave found 
that the European servants of the Company 
generally come into Conrtand admit such 
claims as are founded upon vouchers, bills, 
and such other documents; but as they have 
nothing besides their salary to meet their 
debts, they generally pray for instalments. 


natal 


In such cases, I either accept such instal- 
ments as they offer or use my own discretion 
in fixing them, but I have always taken care 
to leave a sufficient sum per meusem for his 
support, though there might be many claims 
against the snme individual. In this manner, 
stated above, the business of the Court went 
on smoothly and quietly, and the Company 
abvays acted upon the atiachments of this 
Court ; but now, as they refuse to obey the 
same, [am ata loss to know what mensures 
should be adopted in its stead for the re- 
alization of the decree-money. ‘The result 
will be. I fear, that the greatest number of 
decrees against Railway servants will remain 
unsatisfied unless personal arrest be resorted 
tonsa substitute for attachment of pay ; 
when, as n matter of course, the men possess- 
ing no property will have to go to jail, and 
ultimately be dismissed from the service of 
the Company ; which would certainly bea 
great hardship. On the other hand, the im- 
prisonment and loss of service by the judg- | 
iment-debror may not only occasion incon- 
venience to the Railway Company and the | 
public, but must end ultimately inthe partial 
or totnl loss of the decreed Amoung to the 
judement-creditor, to say nothing of the loss 
of the subsistence-money paid by him during’ 
the defendant’s iucarceration. 


I am therefore compelled to refer to your 
Hon’ble Court (under Section 22 of Act XI 
of 1865) for its consideration and orders, the 
following questions connected with the exe- 
cution department of the Court :-— a 


lst guestion.—Whether the salaries of 
the Railway servants ċan be attached and 
deducted in satisfaction of Civil Court 
decrees ? 


Opinion of this Court.—I.am of opinion 
that the salaries of Railway employés, not 
being Government servants or pensioners, 
can be considered as debt. or at all events as 
moveable property, and may be attached un- 
der Sections 236 and 239 of Act VIII of 
1859 ; and -there is no reason to exempt the 
same from the geueral-operation of the law. 


2nd question.—Is there any necessity 
for this Court to make the High Court or 
any other Court a medium in exer¢ising 
the powers of attnehment and deduction of 
salaries of judgment-debtors belonging to 
the Railway or any other deparmtent ? 

Opinion of this Court.—All Courts of 
every grade are empowered to exercise such 
powers without making reference to other 
Courts, when the defendant’s salary is pay- 
able within the jurisdiction of those Courts. - 


3rd question.—Can this Court lawfully 
send au order of attachment and deduction 
of the salary of a Railway servant residing 
within its Jurisdiction to the Chief Pay Mas- 
er, East India Railway Company, Caleutta, 
as well as tothe Pay Master, Jumalpore, or to 
the head of the Pay Audit Department, 
Jumalpore ? 


Opinion of this Court.—The locality of 
the office of the Chief Pay Muster being 
Calcutta or at any other place is a matrer of 
uo consequence, asevery Pay Office through- 
out the Rnilwry line is subject to its orders, 
and theref -ru I suppose any, Court may send 
an order to it for the attachment of the 
salary ofa Railway servant residing within 
the local jurisdiction of that Court. But 
if sending any such order b deemed objec- 
tionable on the ground of the Chief Pay 
Master’s Office being stationed beyond the 
jurisdiction of this Court, there certainly 
ean be no objection agaiust the sending 
of such an order to the Jumalpore Pay 
Master and East India Railway Auditing 
Office at that station, both of them , being 
within the jurisdiction of this Court. 


The judgment of the High Court was deli- 
vered as fotlows by ; 


Peacock, C. J.—With reference to the first 
question, salaries or other debts actually due 
from the Railway Compauy to any of its 
servants can be attached in satisfaction of 
Civil Court decrees.—(Section 2386 of Act 
VIII of 1859.) 
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As to the second question, there is no 
necessity for a Small Cause Court to make 
the High Conrt or any other Court the me- 
dium of attachment. By Section 286 of Act 
VIII of 1859, extended to Small Canse 
Courts by Section 47 Act XI of 1865, at- 
tachments of debts are to be made by writ- 
ten order, prohibiting the creditor from re- 
ceiving the debts, and the debtor from pny- 
ment thereof to any person whatever, until 
the further order of the Court, In order to 
attach a dekt, the attaching Court must 
make a written order according to that Sec- 
tion. 


By Section 240, after any attachment 
shall have been made by written order, any 
payment of the debt to the judgment-debtor 
during the continuance of the attachment 
is null and void if it be made after the writ- 
teu order has been duly intimnted and made 
known in the manner directed by the Act. 

By Section 239, in the case of debts the 
written order is to be. fixed upin some 
conspicuous partof the Court-house, and a 
copy of the written order ‘is to be delivered 
or sent registered by post to the debtor, In 
the case of the Railway Company, the regis- 
tered letter should be addressed, directed, and 


sent to the Agent of the Railway Company ; 


at the head ofñce of the Company. It is 
not necessary, in our opinion, that the regis- 
tered letter should be sent or delivered by 
the High Court, notwithstanding the head 
office is within the jurisdiction of the High 
Court and out of the jurisdiction of the Small 
Cause Court. Ifit were necessary for the 
High Court to attach the debt because the 
office of the Company is withia the juris- 
diction of the High Court, the interference 
of two Courts would be required for one 
execution, for the order prohibiting the credit- 
-or from receiving the debt must be made by 


the Small Cause Court within whose juris-! 


diction the creditor is residing. The exe- 
cution of a debt is to be made by attach- 
ment ; the attachment is to be made by 
written order, ‘here is no law which re- 
quires the Court which passed the decree to 
make one half of the execution, and then 
to send a certified copy of the judgment 
to another Court to make another part of the 
execution. ‘Two orders cannot be unecessary 
for the attachment of one debt. 
the written order should also be delivered 
to the creditor and to the: Pay-Muaster at 
J umul pore. 

The ¢hird question is substantially an- 
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I observe that the Judge of the Small 
Cause Court has directed the Pay-Master 
to attach and hold in attachment the pay due 
to the judgment-debtor. ‘That is a mistake, 
The order attachiug the debt mnst be made 
by the Court and a copy served upon the 
debtor. 


-The 12th December 1868. 
Present: 


` The Hon’ble Siv Barnes Peacock, K7, Chiey 
Justice, and the Howble Dwarkanath. 
Mitter, Judge. 


Collusive deed—fInferential proof. 
Case No. 348 of 1868. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Midnapore, 
dated the 30th May 1868, reversing an 
order of the Moonsiff of that Destrict, 
dated the 18th May 1868. 


Sreenath Singh’ Chowdhry (Decree-holder) 
Appellant, 


CCT SUS 


Sreemutty Hureeprea (Judgment-debtor) 
Respondent. 


Buboo Anund Chunder 
Appellant. 


Baboo Kalee Kishen Sein for Respondent. 


Where a deed was executed conveying a man’s entire 
| property to his son, only two years old, and reserving 
‘to himself one rupee a day for his subsistence, aud 
| after execution the conveying party remained in posses- 
| sion, Herp that in the absence of explanation no 
‘other inference could be drawn than that the deed was 
‘merely intended to be used as a blind. 


I 
| _ Peacock, 0. J.—THu possession did not 


Ghossal for 


follow in rxeeordauce with the document 
which is called a will, and that of itself is 
one of the strongest badges of frand. 


| If you find a deed executed by one man 
‘conveying all his property to his own son 
| ouly two years old, reserving to himself one 
‘rupee a day for his subsistence. aud after the 
| deed has been executed, the conveying parry 
remains in possession as before, what infer- 
once is to be drawn from that fact, except 
that the deed was not intended to operate 
but was merely intended to be used as a 


A copy of blind ? The first Court held that the deed 


was benamee, The Judge over-ruled thas 
decision upon the ground that there was no 
evidence of fraud, and sthatethe decree-holder 
had applied to execute his decree against the 


swered in our auswer to the second ques- | interest of one rupee a day reserved to his 


tion. 


| debtor. We think that the case should be 
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remanded to the Judge to determine the case 
- with reference to the above remarks. 


Having remanded the case for re-trial, we 
transfer it to this Court for the purpose of 
hearing the regular,appeal from the decision 
of the first Court. 


The case having been transferred and 
called up for argument, the Court said— 
We find that notwithstanding the document 
was executed, the property continued to be 
dealt with as if it had no existence ; and in 
the absence of any explanation of that fact, 
-we can draw no other inference than this, 
that the deed was never intended to operate 
as it professed to operate, but was merely 
intended to be used as a blind. The decision 
of the Lower Appellate Court is reversed, 
and the decisidn of the first Court upheld 
with the costs of the special appeal and the 
costs in the Lower Appellate Court, 


The 12th December 1868. 
. Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Cross-decrees—Section 209 Act VII. 
1859 — Special Appeals from ex- 
parte decisions — Procedure — Ap- 

speals from orders in execution. © 


Case No. 397 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Jessore, dated the 9th 
June 1868, reversing an order of the 
Subordinate Judge of that District, dated 
the 3\st March 1868. 


~ Tara Chand Ghose (Decree-holder) | 
Appellant, 


versus 


- Anund Chunder Chowdhry (Judgment-debt- 
| or) Respondent. 


Baboos Kalee Mohun Doss and Debendro 
Chunder Ghose for Appellant. 


“Mr, J.°S. Rochfort for Respondent. 


H and R sold a share of their rights as decrea-holders 
against A and M to C, whose interest subsequently 
vested in B. B’s right, title, and interest in the decree, 
were sold to T, who, coming thus into the position of 
B, applied for execution. Upon this, A applied to have a 
decree held by his son (J) against B set off as a “ cross- 
decree” under Section 209 Act VIII. 1859, upon the 
ground that it was ‘really held by his son beramee for 
him (A) ; os 

HELD, that the parties to the decrees were not the 
samein any possible sease, and the decrees could not 
be set of, 


A special appeal lies from an ez-parte decision 
passed by an Appellate Court in regular appeal. 


Under Sections 11 and 38 Act XXIII of 1861 the ordi- 
| nary rule of procedure applicable to Civil suits before 


i final judgment will apply to an appeal arising out of 
| an order made in execution. 
: cross-decrees between the same parties” 
within the meaning of Section 209 of Act 
| VIII of 1859, or indeed. in any other sense. 
Even if the facts where as stated by the 
Judge, I think ‘the decision at which he 
arrived would bé quite wrong; for so long 
asthe parties on the record are different, 
itis impossible to say that the decrees are 
‘“eross-decrees between the same parties,” 
whatever may be the position of trust or 
benaumeeship which exists among any of 
the parties. But the record shows clearly 
that the facts are zo¢ as stated by the Judge, 


and that it is not the case that Bhugwan ob- 
tained a decree against Anund. 





Macpherson, J—Tuat the Lower Appel- 
late, Court has erred iu allowing these decrees 
to be set off the one against the other, I have 
no manner of doubt ; for the decrees are not 


The facts, stated accurately, are as fol- 
low :—Haran Mahaldur and Ramjeebun Ma- 
haldar held a decree against Anund Chunder 
Chowdhry and Mudoosoodun Mitter. Haran 
and Ramjeebun sold a 15 annas share of their 
rights as decree-holders to Chunderkanth 
Dutt, who thus became jointly interested 
with them as decree-holders. Subsequently 
the interest of Chunderkanth became vested 
in Bhugwan, who thereupon, jointly with 
| Haran and Ramjeebun, held the decree 
against Anund and Mudaosoodun. 


One Juggut Chunder Chowdhry, the son 
of Anund, held a decree against Bhugwan. 


Shamachurn Ghose also held a decree 
against Bhugwan ; and in execution of ‘that 
decree, the right, title, and interest of Bhug- 
wan, as one of the holders of the decree 
against Anund and Mudoosoodun, was sold 
and was purchased by the present appellant, 
Tara Chand. F 


Tara Chand, having thus placed himself’ 
in Bhugwan’s position as one of the holders 
of the decree against Anund and Mudoo- 
soodun, applied to have the decree executed. ° 
Thereupon Anund: applied to have the 
decree held by Juggut Chunder against 
Bhugwan set: off os.a ‘‘cross-decree be-. 
tween the sume parties’ under Section 209 
of Act VIII of 1859, upon the ground 
that his son Juggut Chunder really held 
that decree against Bhugwan merely bexamee 
for him (Anund). 


i o y an, a a a a ea 
. 
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The parties to the decrees are not the 
same in any possible sense; and if Anund 
aud Bhugwan had been the only parties to 
the one suit, and Juggut Chunder aud Bhug- 
wan had been the only parties to the other, I 
Should still have held that the decrees 
could not be set off under Section 209, 
whether Juggut was or was, vot merely a 
trustee ‘or a benameedar for Anund. I 
say nothing of the very special circum- 
stunces in this case, which also teud towards 
the same conclusion. 


But the respondent contends that no 
appeal will lie. 


On the 3tst of March 1868, the Subordi- 
_ hate Judge of Jessore held that the decrees 
could not be set off. On the 9th of June, 
the Zillah Judge reversed this decision, the 
appeal being heard ea-parte, as the respond- 
ent did not appear. Subsequently an ap- 
plication was made for a re-hearing, which 
was rejected by the Judge on the Ist of 
August. Thereupon the special appeal 
now before us was brought, being an appeul 
from the decision of the 9th of June. 


It is argued that under Section 87 of 
Act XXIII of 1861, a rule similar to that 
provided by Section 119 of Act VIII of 
1859 in the case of applications for the re- 
hearing of a suit which has been disposed of 
ex-parte, should be applied; and that as 
under Section 119 no appeal will lie from 
a judgment passed ev-parte against a defend- 
aut who has not appeared, so in. the pre- 
sent case no/appeal will lie. But Section 
119 isinapplicable. Section 37 of Act XXIII 
in no way indicates in what cases appeals 
will lie. It merely relates to the powers 
which the Appellate Court can exercise 
when they are dealing witb appeals, 7. e., 
when an appeal does lie, and is before the 
Court. It appears to me that the Sections of 
the Civil Procedure Code which apply are 
Section 346, 347, and 372, . l 


Section 346 enacts that if the appellant 
fails to appear, his appeal shall be dismissed 
for default ; and that if the respondent 
fails to appear the appeal shall he heard 
ex-parte in his absence. Section 347 pro- 
vides that if an appellant whose appeal has 
been dismissed for want of prosecution ap- 
plies, within thirty days from the date of the 
dismissal], for’ the re-admission -of the ap- 
peal, the Court may re-admit it: but 
nothing issaid as to re-hearing the case 
upon the application of the respondent 
against whom an ex-parte decree bas been 
passed. No provision is made for apy re- 
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‘hearing in the latter case: nor is it declared 


that there shall be no appeal from the ez- 
parte decision of the Appellate Court. Then 
comes Section 372, which ssys that “ un- 
less otherwise provided by any law for the 
time being in foree, a special appeal will 
lie” from’ all decisions passed in regular 
appeal, &c. An ex-parte decree is none the 
less a decision passed in regular appeal 
because ex-parte; and it is nowhere provid- 
ed by any law that there shall be no appeal 
from a decree because ex-parte. 


Iam therefore of opinion that a special ap- . 
peal does lie from an ex-parte decision passed 
by an Appellate Court on regular appeal. 


The present appeal arises out of an order 
made in execution of a decree: but under 
Sections 11 and 38 of Act XXIII of 186], 
the ordinary rule of procedure applicable 
to Civil suits before final judgments will 
apply. 

I think this appeal will lie, and that 
the decision of the Lower Appellate Court 
ought to be reversed with costs, and that 
the original order of the Subordinate 
Judge declaring that these decrees cannot 
be set off under Section 269 ought to be 
affirmed. 





The 12th December 1868. i 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
` Judges. i 


Collusion — Presumption — Evidence 
— Possession. 


~ Case No. 2032 of 1868. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, 
dated the 16th April 1868, reversing a 
decision of the Moonsiff of that District, 
dated the 21st December 1867. 


Ram Lali Jha (Plaintiff) Appellant, 


versus 
Issur Chunder Dey and others (Defendants) 
Respondents. 
Baboo Nursingh Chunder Mitter for 
; Appellant. 
Baboo Tara Frosunno Mookerjee for 
Respondents. t 


Defendant having purchased a decree, caused the 
judgment-debtor’s (P's) rights aad interests in certain 
property to be sold int execution, and bought them 
himself. Plaintiff, who had purchased one B's rights 
and interests in a 4 annas share of the property, igter- 
vened ; but his intervention having been rejected in the 
summary department, he sued to set aside the summary 


452 Civil 


order, and to establish his vendor's right in the property. 
The vendor having admitted th: sale to the plaintiff, 
the first Court thought it unnecessary to examine the 
witnesses to, and the writer of, the deed of sale, and 
finding the plaintiff in possession decreed the suit. 
This decision was reversed in appeal. 


HELD, that the Lower Appellate Court did wrong in 
presuming collusion between B and his vendee (the 
plaintiff) and ought not to have rejected the deed with- 
out examining the writer and witnesses; and that it 
should have decided whether plaintiff was in possession 
at any time under the deed of sale. 


Kemp, /.—Tuts ense has not been pro- 
perly tried by the Principal Sudder Ameen, 
who appears to have altogether missed the 
‘points in the case. 


The plaintiff (special appellant) is the pur- 
chaser of the rights and interests of Bulloram 
in a four annas share of the property in dis- 
pute. It is alleged that the defendant Issur 
Chunder purchased a decree against Pertab 
Chunder aud caused the rights and interests 
of the said Pertab Chunder in the property 
in dispite to be sold in execution of that 
decree, and purchased those rights himself. 
The intervention of the plaintitf havirg been 
rejected in the summary department, the 
present suit was brought by the plaintiff to 
establish his veudor’s right tn the property 
in dispute, and to set aside the summary 
order rejecting the plaintiff's objections 
In the first Court, the plaintiff's vendor 
having admitted the sale to the plaintiff, the 
Moonsiff thought it unnecessary to examine 
the witnesses to, and the writer of, the decd 
of sale, who were present in Court; and find- 
ing that the plaintiff was in possession, de- 
creed the plaintiff's suit. 


The Principal Sudder’ Ameen observes 
that the kobalah or bill of sale is not proved 
by witnesses or by the writer of the deed ; 
that although the vendor Bulloram admitted 
it, his admission is collusive “‘ as it was not 
‘strange that with a view to evade the 
“payment of the money covered by the 
“ decree obtained by the defendaut against 
‘ Bulloram, the said Bulloram has admitted 
“ the sale aud the collusive kobalal in ques- 
* tion.” 


The Principal Sudder Ameen reverses 
the decision of the Moonsiff without enter- 
ing into the question of the possession of 
the plaintiff, and there is no decree on the 
record against Bulloram obtained or pur- 
chased by the defendant. 


The Principal Sudder Ameen is therefore 
quite wrong in presunlingscollusicn between 
Bullorain and his vendee (the plaiutiff), The 
Mooosif, haviug thought ib unnecessary to 


exuiniue the wituesses to, and the writer of, .a certain p 
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the deed, who were present in Court, on the 
ground that the vendor admitted the, deed, 
the Principal Sudder Ameen ought not to 
have rejected this deed without examining 
those witnesses. He has also entirely omit- 
ted to decide whether the plaintiff was in 
possession at any time under this bill of sale 
from Bulloram. 


The case is therefore remanded for re- 
trial with reference to the above remarks. 





The 12th December 1868. 
Present: 


The Hon’ble J. B. Phear and C, Hobhouse, 
Judges. 


Right of way— User. 


Case No. 1860 of 1868. 


Special Appeal from a decision passed by 
the Subordinate Judge of Backergunge, 
dated the 15th April 1868, affirming a 
decision of the Sudder Moonsiff of that 
District, dated the 5th December 1866. 


Mohim Chunder Chuckerbutty (Plaintiff) 
Appellant, 


versus 


Chundee Churn Gooho and another 
(Defendants) Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baboo Chunder Madhub Ghose for 
Respondents. 


Where defendant was occupying a plot on which 
stood his house, and had all along used (without aay 
objection ‘on the part of the plaintiff) a pathway which 
was the only mode of access to his house, and where it 
was found by the Lower Courts in a-suit of whic’ the 
subject-matter was the pathway, that the user of the 
defendant and of the persons who preceded him in tho 
enjoyment of the plot had covered a p-riod considerably 
more tban 12 years, it was held that defendant had 
a right of way as against the owner, the plaintiff. 


Quere—QOught a Court to infer from user alone that 


‘aright of way had been conferred by the owner of the. 


——_ =- = 


land upon the person exercising the user, unless that 
usor has extended over a period as long as that which 
the law would allow to the owner for bringing an ac- 
tion of eyectmeunt, if absolutely excluded from possession ? 


Phear, J.--In this case, the Lower 
Appellate Court, agreeing with the Court 
of first instance, has found, as we understand 
its judgment, that the defendant is Occupying 
lot of ground where he has his 
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house, and that ever since he has so 
occupied the house, namely, for about two 
and a half years, he has used the pathway 
which is the matter of suit without any 
opposition on the plaintiff’s part ; that that 
pathway is the only mode of access which 
he has to his house ; that previously to the 
defendant’s occupying this plot for a period 
of some years, this plot lay waste ; and that 
antecedently again, it was occupied by other 
persons who dwelt there, and who then 
used, as the only pathway to the plot, the 
same pathway which the defendant now 
uses. The Lower Appellate Court also 
states as a fact that it is more than 20 years 
ago that the persons who preceded the de- 
fendant in the occupation of this plot used 
this pathway as their way of access thereto. 
On these facts, the Subordinate Judge has 
come to the conclusion that the defendant 
has aright of way-along this- pathway as 
against the plaintiff, 

Now, speaking for myself alone, I am not 
altogether indisposed to say that a Court 
which has to ascertain facts from the evi- 
deuce ought not to infer from user, and from 
user alone, that aright of way had been con- 
ferred by the owner -of the land upon the 
person who is shown to exercise the user, 
unless that user has extended over a period 
at least as long as the period which the law 
would allow to the owner of the land for 
bringing an action of ejectment, supposing 
be had been absolutely excluded from the 
possession of the land, instead of being only 


hindered in the complete enjoyment of it. 


by the acts of user of the way. 


But in this case, it seems to us that there 
is no necessity for judicially deciding this 
point. The user of the defendant and of 
the persons who preceded him in the enjoy- 
ment of this plot from first to last appears 
to have covered a period of considerably 
more than 12 years. In truth, the Subor- 
dinate Judge, ns we have already mentioned, 
states that it was exercised 20 years ago. 
And in addition to the acts of user to which 
the defendant appeals, there is the very 
important fact found by the Lower Appel- 
gate Court, namely, that there was uo other 
mode of access to the defendant’s lands than 
that afforded by this pathway. In the face 
of all these facts found by the Lower Courts, 
the finding on which has not been impeached 
before us in special appeal, we cannot say 
that the conclusion which the Lower Appel- 
late Court has drawn from them is bad in 
Jaw. - We therefore think that this appeal 
should be dismissed with costs. 


The 12th Deeember 1868, 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges, 


Attachment of property not belong- 
ing to the judgment-debtor—Com- 
pulsory payment, 


Case No. 2268 of 1868. 


Special Appeal from a decision passed hy 
the Judge of Backergunge, dated the 8th 
June 1868, ° affirming a decision of 
the Moonsiff of that District, dated the 
28th August 1866. . 


Futtick Chunder Banerjee and others 
(Defendants) Appellants, 


VETSUS 


Golam Ali, Chowdhry (Plaintiff) 
Respondent. 


Baboo Bama Churn Banerjee for 
Appellants. 


Baboo Kalee Alohun Doss for 
Respondent, 


Where plaintiff was obliged to bring a suit end carry 
it up to the Appellate Court, to hayvchis title declared 
to his own property which defendant had seized udd 
attempted to sell in execution of a decree against some- 
body else. defendant was held to have no right in either 
law or equity to retain money which he had compelled 
the plaintiff to pay him to save the property from 
sale, ' 

Phear, J.—We think this isa very clear 
ease indeed. The defondant seized the 
plaintiff's property aud attempted to got it 
sold in execution of a decree which he lad 
obtained against some body else. He ac- 
tually obliged the plaintiff to bring a suit 


| to assert his title and to carry that suit up 


to the Appellate Court before he could gat 
his title declared. Now that the plaintiff 
has obtained the declaration ofa competent 
Court in his favor, the defendant resists pay- 


| iog back the money which he had caused 


the plaintiff to pay him, on the ground that 
it was his own fault that he ever paid it, 
A defence of this kind will-hardly be listened 
to in a Court of equity. We think that 
there was clearly such compulsion put upon 
the plaintiff by the defendant that the latter 
cnnuot be allowed to say-that the plaintiff's 
payment to him was voluntary. We think 
the plaintiff is entitled to be paid back the 
money which the defeadant, certainly, has 
no right either in law or equity to retain; 
C 
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and as both the Lower Courts have taken 
this view of the case, we think they are 
right, aud that this appeal should be dismiss- 
ed with costs. 


The 14th December 1868. 
Present: 
The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Jurisdiction—Section 10 Act VI 
(B. C.) of 1862—Jummabundee. 


Case No. 734 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 30th 
December 1867, affirming a decision of 
the Deputy Collector 
dated the 24th August 1867. 


of Serajgunge, 


Nesoo Sirear (Plaintiff) Appellant, 
VETSUS 
Mr, C. J. Phillipe (Defendant) Respondent, 


Baboo Greeja Sunkur Mojoomdar for 
Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


In a suit for rent on the basis of a jummabundee 
made under the provisions of Section 10 Act VI (B.’C.) 
of 1862, it was held, with reference to the terms of 
Section 20 read with Section 19, that the duty of ‘order- 
ing the preparation of the jummabundee and adjudicat- 
ing and decflling the suit belonged to the sub-divisional 
Revenue Court. Whena sub-division has been placed 
under the jurisdiction of a Deputy Collector, all pro- 
ceedings under Section 10 must be taken in the Revenue 
office of fhe sub-division, 


Bayley, J—Turs was a suit for rent on 
the basis of a jummabundee made under 
the provisions of Section 10 Act VI of 
1862 (B. C.) D 
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This Court, on special appeal, held that 
such a suit could not be brought in' the 
Collector’s Court of Pubna, but in the sub- 
division of Serajgunge, where the lands 
were. i 


It has been now found by the Deputy 


‘Collector of Serajgunge, that as there was 


in the suit a question of right as, to share 
the case could not be decided by a Revenue 
Court. The Deputy Collector, ‘therefore, 
dismissed the plaintiff’s suit with costs. 


The Judge of the Lower Appellate Court 
has on this point affirmed that decision, 
and added that the Collector had no juris- 
diction to order the preparation of the 
jummabundee, but that the jurisdiction was 
with the Deputy Collector of the sub- 
division. 

In special appeal, it is contended that it 
was optional under Section "19 Act VI of 
1862 (B. C.) either for a Collector or a De- 
puty Collector to order such a proceeding 
as the preparation of the jummabundee, 
although the suit was, according to the 
direction of this Court, brought in the sub- 
division.. 


I do not think this objection valid. Sec- 
tion 19 clearly states that a Colleetor may 
ordinarily have a jurisdiction in a such cases 
and that a Deputy Collector with powers of 
a Collector may have similar jurisdiction ; 
but Section 20 proceeds to say that suits 
under that Act shall, if there be a Deputy 
Collector in such sub-division. Court, be 
brought in such sub-division Court. 

There is no option given in that Section. 
The suit was under Act VI of 1862, and 
the jummabundee was but a part of the suit. 
With reference, then, to the terms of Sec- 
tion 20, read with the preceding Section 
19, I think that the duty of ordering that 
jummabundee, and adjudicating and finally 
deciding the suits for rent brought as 
this was under Act VI of 1862 on that 
jummabundee, was within the jurisdiction of 
the sub-divisional Revenue Court, and 
must be brought there. . 

The Judge’s decision being right, this 
special appeal is dismissed with costs. © 

Macpherson, J.—I concur in the pro- 
posed order, I think that under Section 20 
of Act VI of 1862 (Bengal Council) all 
proceedings under Section 10 of that Act 
must be taken in the Revenue Office of the 
sub-division, when a sub-division has been 
placed under the jurisdiction of a Deputy 
Collector, as was the casein the instance 
before us, 


The 14th December 1868. 
Present: 


The Hon’ble H. V. Bayley and A, Œ. Mac- 
pherson, Judges. 


Enhancement of rent — Sections 13 
and 17 Act X.1859—Ryots and in- 
termediate holders. 


Case No. 1064 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
‘the Judge of Tippera, dated the 5th 
February’ 1868, affirming a decision of 
the Deputy Collector of that District, 
dated the 18th November 1867. 


Buduroonissa Chowdhrain and another 
(Plaintiffs) Appellants, 


VETSUS 


` Chunder Coomar Dutt (Defendant) 
Respondent. 


Baboo Gopal Lall. Mitter for Appellants. 


Baboo Sreenath Banerjee for Respondent. 


Where a notice under Section 13 Act X of 1859 clear- 
ly recognized defendants as talookdars, and at the 
same time sought to enhance rent under Section 17, it 
was held (following a decision of the Privy Council) 
thata suit for enhancement would not lie, as Section 
17 did not apply to intermediate holders, but only to 
ryots having rights of occupancy. 


Bayley, J.-—On this appeal coming up 
for hearing, the respondent’s vakeel took 
an objection under Section 348 of Act VIII 
of 1859, that the notice under Section 
13 Act X of 1859 clearly recognized his 
clients as  talookdars, and at the same 
time sought to enhance rents under Sec- 
tion 17 of that Act but that Section 
17 did not apply to intermediate holders, 
but only to ryots having rights of occu- 
pancy ; that consequently this suit was 
wrongly brought and would not lie. 


I consider this objection a valid-one. It 
is supported by the decision of the Privy 
Council, in IX. Weekly Reporter, page 8, 
Dhunput Singh’s case ; and it is clear from 
the terms of Section 17 that the ryots 
there mentioned are ryots having rights of 
occupancy, mid not talookdars. Now, the 
parties whom in this case the zemindar 
sues are recognized by the notice itself 
as talookdars: firstly, under the definition 
of talookdar ; secondly, as having ryots under 
them ; and thirdly, as having talookdaree 
allowance, so that there can be no pos- 


sible doubt that the plaintiffs gave thie 
notice as to a taloookdar and not as to 
a ryot. 
Under these circumstances, I would dis~ 
miss the special appeal with costs. 
Macpherson, J.—I concur in the pro- 
posed order. 





The 15th December 1868. 
Present : 


The Hon’ble H. V. Bayleyand A. G. Mac- 
pherson, Judges. 


Decree—Execution against legal re- 
presenatatives. 


The representatives of Girendronath Tagore, 
Petitioners, 


VETSUS 
Huronath Roy, Opposite party. 


Ur. R. T. Allan and Baboo Taruchnath 
Dutt for Petitioners. l 


Baboos Sreenath Doss aud Obhoy Churn 
Bose for Opposite party. 

When a suit is instituted, and a decreo is passed, 
against a person who was dead at the time the suit was in- 
stituted, the decree cannot be execute against his legil 
representatives, Seetion 210 Act VIII of 1859 contem- 


plates only the case of a person who being alive when 
the decree is passed dies before execution his been 


fully had, 


Macpherson, J—I THINE this rule ought 
to be made absolute so far as regards quash- 
ing the execution proceedings which have 
been taken against the petitioners as the le- 
gal representatives of Girendronath Tagore 
deceased. 


A decree was obtained by Huronath Roy 
in the Sudder Court on the 23rd Febraary 
1861 against Madhub Chunder Chowdhiy, 
Girendronath Tagore and others. The 
pluiatiff in that suit, Huronath Roy, or his 
representatives, recently applied to the Court 
of the Subordinate Judge of Pubna for cxe- 
cutiou of that decree against the present po- 
titiovuers as the legal representatives of ‘riren- 
dronath Tagore. Upon this &p, aeu ou 
being made, notice was issued by the Court 
under Section 216 of Act VIIL of 185X, euil- 
ing upon the present petitioners to show 
cause why the decree should, not be execated 
against them. They thereupon shewed causa, 
—and the cause shewn was this, thatal sogh 
tho name of their father, Girendronail Ta- 
gore appeared as a defendant in the decree 


- 
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of the 23rd February 1861, and throughout 
the whole of the proceedings in that suit; 
Girendronath Tagore had in fact died on 
the 19th December 1854, some 15 or 16 
months before the plaint in that suit was 
fled. The present petitioners, therefore, 
coutended before the Subordinate Judge,— 
and as it seems to me very reasonably,—that 
as the suit.was instituted againsta dead man, 
and as the decree was obtained against the 
same dend man so long ago as 1861, the de- 
cree was practically worthless, and they 
-were not now liable under that decree as his 
legal representatives, especially as ‘they never 
had any notice of the proceedings in that 
suit until the application for execution was 
made against them. The decree of which 
execution was sought was the decree of an- 
other Court, so the Subordinate Judge did 
not himself dispose of the question whether 
execution should or should not issue, but post-' 
poned the further hearing of the matter and 
gave the parties leave to apply under the 
provisions of Section 290 Act VIII of 1859 
to the Court which made the decree. There- 
upon ‘the petitioners applied to this Court 

to quash the whole proceedings ‘taken by 
the decree-holder against them, upon the 
ground that they are in no possible way lia- 
ble under the decree of February 1861, and 
that the Lower Court had no jurisdiction to 
entertain the application against them. 
There ia some confusion, and possibly ir- 
regularity, in the way in which the matter is 
brought before this Court,—and some mis- 
‘appr ehension as to the remedy to which the 
parties are entitled. But the substantial 
case madeby the petitioners, and one of their 
prayers, is thatthe order for execution may 
be quashed on the ground of the-petitioners 
beingiu no way liable under the decree of 
February 1861. 


Upon the merits, we must take it that 
the petitioners’: case is made out. Iu mov- 
ing for the rule nisi, which was obtained on 
the 25th of August last, the petitioners 
made use of an affidavit sworn to by one of 
the members of their family, in which the 
grounds of their application are distinctly 
set forth į} and in this affidavit, itis sworu 
that Girendronath Tagore died before Huro- 
nath’s suit was ever instituted. That affi- 
davit, ‘glthough filed in August last, has 
not beem contradicted or answered in any 
way. Therefore, for the purposes of the 
present application, we must consider the 
facts stated therein to be true. <As.it is es- 
tablished that Girendronath Tagore, the 
person agaiust whose legal representatives 


the decree is now sorght to be executed, 
died before any decree was passed, it appears 
to me that execution cannot be issued: for 
“no provision is made in the Code of Civil 
Procedure for the issue of execution against 
the legal representatives of a deceased defend- 
aut in such a case. 


Section 210 of Act VIII of 1859 is the Secs 
tion which declares when execution may be 
issued against the legal representatives or the 
estate of a deceased judgment-debtor. The 
words of that Section are—‘“ If any person 
“ against whom a decree has been made, shall 
“die before execution has beer fully had 
“thereon, application for execution thereof 
‘may be made against the legal representative 
of the estate of the person so dying as afore- 
“ said.’ These words do not embrace a case 
like the present : because they evidently con- 
template only the case of a person who being 
alive at the time when a decree is passed 
against him, dies before execution is fully 
had of that decree. The Section does not 
include or provide for the case of a person 
against whom a decree'is made having died 
before the decree is nade. And it is little 
to be wondered at that the Code does not 
provide-for such a contingency, for it would 
not readily occur to ordinary minds that 
decrees would ever be asked for or made 
against dead men. There is no Section in 
the Code of Civil Procedure, excepting Sec- 
tion 210, under which a decree-holder is 
empowered to apply for execution against 
the legal representatives of a deceased judg- 
ment-debtor ; and as Section 210 does not, 
as I have shewn, apply to the present case, 
this decree cannot be executed against the 
legal representatives of Girendronath Ta- 
gore. I think, therefore, all the proceed- 
ings taken against the petitioners in execu- 
tion of the deer ee of February 1861 ought 
to be quashed, and that the petitioners 
are entitled to their -costs of this application, 

Bayley, J—I am of the same opinion. 
Section 210 of Act VIII of 1859 is as clenar 
as words cau make it, that if g party against 
whom a decree is made dies before execu- - 
tion is fully had of that decree, application 
for execution may be made against the legal 
representatives of the deceased. 


— 


In this case, however, there was an affi- 
davit and a petition of objection, setting 
forth that Girendronath Tagore died even 
before the institution of the suit, aud nothing 
has been adduced by the opposite party to 
show that the facts stated in the affidavit and 
in the petition of objection are incorrect, 
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although there was ample time for this being 
done. Wetberefore may legally assume the 
facts stated in the above papers to be correct. 
Girendronath thus was mot a party against 
whom adecree was made, and therefore un- 
der the terms of Section 210 Act VIII of 
1859 the execution proceedings could not be 
legally taken by the decree-holder against 
the defendants as representatives of Girendro- 
nath. 


I concur in the order proposed to be pass- 
ed by- Mr. Justice Macpherson in the case. 


The 14th December 1868. 
Present: ` 


The Hon’ble H. V. Bayley and A. G. 
i Macpherson, Judges. 


Res adjudicata—Section 2 Act VIII. 
1859. 


Case No. 928 of 1868 under Act X` of 1859. 


Special Appeal from a decision passed by. 


the Judge of Rajgshahye. dated the lAth 
January 1868, reversing a decision of 
he Deputy Collector of that Dist ict, 
dated the 17th September 1867. ` 


Woomesh Chunder Roy and others ( Plaintiffs) 
Appellants, 


Versus 


Nobin Chunder Mojoomdar and others (De- 
fendants) Respondents. 


Baboo Obhoy Churn Bose for Appellants. 


Žir. J. S. Rochfort and Baboo Mohinee 
HMohun Roy for Respondents. 


Where the plaintiffs in a former suit were H, R, 
L, and K, and the plaintiffs in the present suit O, R, 
and L, it was held that the former suit was not between 
the same parties as the latter, or brought by parties under 
whom the present plaiutiffs claim, and therefore that the 
present suit was not barred by Section 2 Act VIII. 1859, 
whether some of the parties were trustees for the others 
or not. i 


Macpherson, J.—Tue question in this 
case is whether the present suit is barred 
by the decree made in a former súit which 
was dismissed. The plaintiffs in the former 
suit were Huronath Roy, ‘Radha Churn 
Roy, Chunder Coomar Roy, and Kalee 
Prosunno Roy. The plaintiffs in the present 
suit are OQomesh Chunder Roy, Radha 
Chura Roy, and Chunder Coomar Roy. It 
appears to me that the former suit cannot 
be said to he between the same parties or to 


have been brought by parties under whom 
the plaintiffs in the present case claim. 
Therefore, the present suit is not barred by 
Section 2 Act VIII of 1849. Oomesh 
Chunder may or may not have stated in the 
coarse of the former suit that all the interest 
he had belonged to his father, Huronath 
Roy. Butif he did make the statement, 
‘it will not alter the ease so long as the 
parties to the two suits are not the same, 
—and ‘they are not the same, whether some 
of them are merely trustees for the others or 
not. I would, therefore, reverse the order | 
of the Lower Appellate Court and remand 
the case to that Court to be tried on the 
merits. 


The costs to depend upon the result of the 
remand. 


Bayley, J.—I concur. 





The lõth December 1868. 
Present: 


The How’ble H. V. Bayley and A. Q. 
Macpherson, Judges. 


Custody of idols—Offering —Damages. 
é 
Case No. 1053 of 1868. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 23rd January 1868, modifying 
a decision of the Moonsiff of that Dis- 
trict, dated the 19th June 1867. 


Ramessur Mookerjee and others (Defendants) 
Appellants, 


VETSUS 


Ishan Chunder Mookerjee and others (Plaint- 
iffs) Respondents. 


Baboo Nil Madhub Sein for Appellants, 
Baboos Hem Chunder Banerjee and 


Taruchnath Sein for Respondents. 
t 


In a suit to amend a decree in a former suit, declaring 
that the defendants in the pfesent case were entitled, on 
the occasion of all ceremonies, to take certain idols from 
the plaintiff's house and keep them a certain number of 
days, % was held that the plaint avas bad so far as it 
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prayed for a specification of the particular ceremonies ọn 
which the defendants might take the idols; and also so 
far as it prayed for damages on theground of loss of 
sums (uncertain and voluntary payments) which might 
have been received.if plaintiff had had the custody of 
the idols. : 

Macpherson, J.—Tue . object of the suit 
out of which. this special appeal arises is to 
amend a decree passed some time ago in a 
former suit. In that decree it was declared 
that the defendants in the present suit were 
entitled, on the occasion of all ceremonies, 
to take certain idols from the plaintiffs 
house, and to keep them for five days for 
` the ‘purpose of performing such ceremonies. 


The present suit is brought on the allega- 
tion that the defendants, having taken the 
idols away for the purpose of performing 
certain ceremonies, did not return them at 
the end of the prescribed period, tn conse- 
quence of which the plaintiffs have suffered 
damages by. not receiving certain profits 
which they might have got if the idols bnd 
been in their custody ; and the plaint prays 
for a specification of the ceremonies on 
which the defendants are to be entitled to 
take the idols, and also for damages. 

So far as the plaint prays for a specification 
of the particular ceremonies on which the 
defendants may take the idols, the suit is ma- 
nifestly bad, for the original decree expressly 
declared that the defendants. were entitled 
to the idols on all ceremonies. So far, also, 
as the plaint prays for damages on, the 
ground that tle plaintiffs have been pre- | 
vented from receiving certain sums which, 
they might have received if they had the! 
custody of the idols, the suit is also bad, | 
for no suit will lie to recover damages based | 
upon such uncertain and merely voluntary 
payments. If the suit had been a simple | 
suit to recover actual possession of the idols : 
on the ground that they had been kept back | 
by the defendants from the plaintiffs after 
the period when they ought to have been 
returned, possibly the plaintiffs might have 
been entitled to a decree. But although 
` there is a prayer for possession in the plaint, 
that is not the real point of -the plaintiff’s 
suit, for in both the Lower Courts what 
the parties have been really’ struggling for 
and contesting was the questiou of the 
specification of the particular ceremonies 
and days on which the defendants were to 
have thè idols,—and the question of dam- 
Ages. | 

I would reverse the decree of the Lower 
Appellate Court, aud, affirming that of the 
first Court, dismiss the plaintiff's suit with 
costs. . 3 


t 


The 16th Décember 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble E. Jackson, 
Judge. 

Endowment—Suit to recover posses- 
sion—Appointment of a new Mat- 
walee. S 


Case No. 1017 of 1868. 


Special Appeal from a decision passed by 
the : Subordinate Judge of Patna, dated 
the 18th February. 1868, affirming a de- 
cision of the Sudder Ameen of that Dis- 
trict, dated the 15th March 1867. 


Bhurruck Chunder Sahoo aud others 
(Defendants) Appellants, 


Versus 


Golam Shuruff (Plaintiff) Respondent. 


lr. R. T, Allan and Baboo Kishen Suc- 


ca Mookerjee for Appellants. 


Messrs. R. E. Twidale and C. Gregory 
for Respo ndent, 


Where a plairtiff sued to recover certain property as 
wugf on the ground that the matwalee and his ances- 
tor (a former matwwalee) had misconducted themselves 
by selling to some of t 1e ilefendants the property which 
was the subject of the endowment— 


Hep that as plaintiff had shewn no title either as 
heir or otherwise, to partake of the benefit of the en- 
dowment, he had no right to recover posyession, and that 
the utmost he could ask for was to have the matwalee 
who had miscynducterl himself removed anl a new mate 
walee appointed, provided he showed circumstances 
which according to law, would justify the Court in se- 
lecting a matwalee. 


Ina case like this, where the plaintiff lay by for 
nearly 12 years from the time when the vend:es pur- 
chased and were put into possession, he was not entitled 
to the assistance of the Court, which ought no‘ to go out 
of its way and permit him to amend his claim. 


Peacock, C. J.—Tue plaintiff io this case 
sues to recover certain property as wuqf 
property. He does not state or prove that 
he was entitled to partake of the benefit of 
the endowment, nor does he show that he 
was the heir or even that he was a near 
relation of the person who made the endow- 
ment. He charges that the matwalée and 
his ancestor (a former matwalee) had mis- 
conducted themselves by selling to some of 
the defendants the property which was the 
subject of the endowment. -He sues the 
vendees and the last matwalee to remove - 
the matwalee, and to recover possession from 
the vendees. 


% 
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.In my opinion he has shewn no right to 
recover possession, ‘The utmost that he 
had a right to do as a descendant of the en- 
dower was to ask to have the matwalee who 
had misconducted himself removed and to 
have a new matwalee appointed in his place: 
and in strictness he ought to have shown 


circumstances which according to law would 


justify the Court in selecting a matwalee. 


r 


The first Court thougbt that the matwalee 
ought to be removed, and he ordered that 
the sales effected by the last matwalee and 
his ancestor should be cancelled, and that 


the plaintif should recover possession of 


the property from the. purchasers tò be held | 


by him as matwalee. 


The Subordidnate: Judge affirmed that de- 
cision, but ordered that the word “matwalee,”’ 
used in the decretal order of the first Court, 
with reference to the plaintiff, should be con- 
sidered asa nullity, and-he observed that 
the trustees and the trust rules should re- 
gulnte who was to be matwalee, and that 
the Court could arbitrate only when some 
person’s right to that title should be interfered 
with. | 


In short, the plaintiff by that decree not 
having shown who the trustees were, or what 
were Hie trust rules of the endowment, was 
to recover and hold possession until some 
person could show that by the rules of the 
endowment he was entitled to be put in 
possession. If such rules were capable of 
proof the plaintiff ought to have proved 


them : not having done so, the terms of the 


‘ance of the Court. 
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decree allow him, without such proof, to re- 
cover and hold possession until the- trust 
rules are proved by some ona else in sup- 


port of his title to be appointed matwalee. 


It appears to me that that decree cannot 


stand, and that it must be reversed. 


Iam not sure thatin such a suit as this 
the plaintiff could be allowed in any way’ 
to amend his claim by asking the Court 
to appoint a new matwalee in place of the 
one removed, and for that purposé to order 
an enquiry as to who is a fit aaa proper 
person to be appointed. In a case like this, 
it appears to me that the Court ought not 
to go out of its way to assist the plaintiff. 
He lay by for nearly 12 years from the time 
when the vendees purchased and were put 
into possession of the property, and only a 
few days before those 12 years expired, ly 
commenced this suit. This is not, therefore, 
a case in which he is entitled to the assist- 
Independently of this, 
looking to the answer of the last matwalee, 
the suit looks very much like a collusive one 
between the matwalee who sold, and the 
plaintiff who seeks to recover back the pro- 
perty. Ifsuchis the case, the Court would 
be doing very great injustice by allowing the 
plaintiff to make a new case. He is not en- 
titled to the relief for which he Has applied, 
and under these circumstances it appears 
to me that his suit ought to be dismissed. 


The decrees of the Lower Courts are there- 
L] 


6 
fore reversed wilh costs. 


Jackson, J.—I am of the same opinion, 
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The 16th December 1868. 


Present.: 


Court did put an obstacle in the way of plaintiffs’ onjoy- 
ing their rights and justified the plaintiffs in bringing 


the present sit, 


Phear, J.—Wzs think that the Lower Ap- 


The Hon’ble J, B. Phear and C. Hobhouse, | pellate Court ought to have tried this case 


Judges. 


Defective plaint—Real issues—Trial ! 


on merits. 
Case No. 2184 of 1868. 


Special Appeal from a decision passed by 
the Judge of Bacherguuge, dated the 23rd 
June 1868, reversing a decision of the 
Sudder Ameen of that District, dated the 
3rd October 1866. 


Golam Ali Chowdry (Plaintif) Appellant, 


VeETSUS 


> 
Futtick Chunder Bundopadhya and others | 
(Defendants) Respondents. 


` Baboo Romesh Chunder Mitter for 
Appellant. 


Baboo Poorno Chunder Shome for 


Respondents. 


Where a plaint charged the defendants with having 
put plaintiff's title in jeopardy merely by reason of 
having procured a decree in the Collector’s Court, and 
the Lower Appellate Court found that the decree of the 
Collector did not damage the plaintifi’s rights in any 
way: 

Herp that the Lower Appellate Court should not 
have dismissed the, suit, simply with reference to the 
deficiencies of the plaint, without entering upon the 
mers of the realissue between the parties, for the conduct 


of the defendants in thecourse of the suit in the Collector’s 


upon its merits, and not to have dismissed 
the plaintiffs’ suit simply with-reference to 
the deficiencies of the plaint. It is certain 
that the defendants denied the right which 
the plaintiffs assert that they have in the land, 
and the parties went to trial in the first 
Court upon the issue whether or not the 
plaintiffs had the title which they set up. 
It is true that if the words of the plaint, 
taken strictly, charged the defendants with 
having put the plaintiffs’ title in jeopardy 
merely by reason of having procured a decree 
in the Collector’s Court, the plaint does not 
exhibit a good cause of complaint, for, as 
the Judge remarks, the decree of the Collect- 
or did not damage the plaintiffs’ right in any 
way. But the Judge himself says that in 
the course of the suit before the Collector, 
the defendants made the assertion “ that 
“they purchased the rights and interests 
“of Gour Chunder Bhuttacherjeé in the 
“ ousut talook, and that they at the same 
“ time purchased the rights and interests of 
“ Qour Chunder Bhuttacherjee in the ta- 
«look also, and so obtained a title to 
“the talook superior and antecedent to 
“that of the plaintiffs >” It thus appears on 
the face of the judgment of the Lower 
Appellate Court, that even if the decree of 
the Collector did not do any thing to affect 
the plaintiffs’ title, still the conduct of the 
defendants in the course of that suit did 
most certainly put an obstacle in the way of 
the plaintiffs’ enjoying their rights, if they 
have them, and fully justified the plaintiffs 
in bringing the present suit. 

Under these circumstances, we think, as I 
have already said, that the Judge ought not 
to have dismissed the suit without entering 
upon the merits of the real issue between the 
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parties, —an issue which was expressly set up , plaintiff, who came in for an adjudication of 


in the Court below and tried upon the evi- 
dence adduced by both parties. 
therefore must be 


His decision 
reversed, and this case 
must be remanded for re-trial upou the issue 
framed in the first Court. Costs will abide 
the event. 





The 16th December 1868. 


Present : 


The Hon'ble G. Loch and EF. A. Glover, 
Judges. 


Lakheraj land—Evidence—Presump- 


tlon—QOnus probandi. 
Case No. 1873 of 1868. 


Special Appeal from a decision passed by 
the Subordinate Judge of Purneah, dated 
the 22nd April 1868, affirming a decision 
of the Moonsiff of that District, dated the 
28th November 1867. 


Dhunput Singh (Defendant) Appellant, 
versus 


Rassomoyee Chowdhrain and another 


(Plaintiffs) Respondents. 


Mr. R. T. Allanand Baboo Kishen Dyal 
Roy for Appellant. 


Baboo Khettur Mohun Mookerjee for 


Respondents. 


The production of a lakheraj sunnud is not necessary 
to prove that landis held reat-free; the fact may be 
legally established by long and uninterrupted possess‘on 
without payment of rent, raising the presumption that 
the land had been held rent-free from the decennial 
settlement. 


Glover, J.—In this case tle point taken in 
the petition of special appenl is that the onus 
proband has-been improperly placed; that the 


his title to the disputed land as Iakheraj- 
dar, was bound to prove his case, and in 
failing to do so, his suit shonld have been at 
once dismissed without calling on the zemin- 
dar defendant to prove that the land was mål. 


It was urged by Mr. Allan for the special 
appcliant, that as his client was in possession 
of the disputed laud by an order of the Cri- 
minal Court passed under Section 318 of the 
Criminal Procedure Code, it was for the 
plaintiff who songht to disturb that possession 
to make out a good title to the land, and that- 
mere long anterior possession would not 
suffice. 


It appears to me that this application should 
be rejected. No doubt, a plaintiff coming 
into Court to oust a defendaut in possession 
on the ground that the disputed land was his 
(plaintiff's) lakheraj land, would be bound 


| to prove his title ; but in this case, it nowhere 


appears that the defendant is in possession. 
The Magistrate’s proceeding under Section 
318 did not give possession to either party, 
and it has been found asa fact by the Lower 
Appellate Court that the land is plaintiff’s an- 
cient millik or lakheraj land, situate in Hur- 
deb, and not within the defendant’s zemin- 
dary, and that he has been all along in 
possession of it. 


In order to get over this difficulty, the 
special appellant’s plender contends that the 
evidence on which the Subordinate Judge has 
proceeded is not legally sufficient. But there 
is no Jaw that makes the production of a 
lakheraj sunnud necessary to prove that land 
is held rent-free. The fact may be legally 
established by evidence of long and uninter- 


rupted possession without payment of rent, 


evidence which would raise the presumption 
that the land had been held rent-free from 
the date of the decennial settlement. The 
Subordinate Judge appears to me to have 
given the nlaintifi the benefit of this presump- 
tion. And he has also decided that the dis- 
puted land is situate in Hurdeb, and not in 
Alumgunne, the defendant’s zemindary, and 
that therefore a possession of twelve years ad- 
verse to the defendant would prevent hig 
suing to resume. 


There seems to be no error of law in the 
Lower Court’s decision, aud consequently no 
ground for our interference in special appeal, 


The special appeal Should, I think, be re- 
jected with costs. 
4 
Loch, J.—I concur. 
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The 16th December 1868. 
Present: 


The Hor’blo G. Loch and F. A. Glover, 
l Judges. 


Ca 


Certificates under Acts JER of 1858 
and HZXViIE£ of 1369—RKahomedan 
Law—Childiess widow. ` 


Case No. +14 of L868. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Purneah, 
dated the 29th August 1868. 


Raesunnissa Begum, widow of Rajah Syud 
Iuayet Hossein (Petitioner) Appellant, 
VETSUS 


Ranee Khujoorunnissa for self and as guard- 
ian of Syud Atta Hossein, minor son of: 
Rajah Syud Iuayet Hossein, deceased (Ob- 

Sector) Respondent. 


Mr. C. Gregory for Appellant. 


Messrs. G. C. Paul and &. E. Twidale 
aud Baboo Unnoda Pershud Banerjee 
for Respondent. 


A certificate granted under Act XL of 1858 to ad- 


minister to an estate cives the right to collect the debts 


due to the estute ; but, i+ the debtor objecis to pay the 
certificate under Act XXVI u. .860. 


Where an applicant for a certilicate under Act XXVII 
of 1560 is oppesed by a party claiming under a will 
the Judge is bound to proceed under Section 8 of the 
Act, and determiue which of the claimants is.eutitled to 
the certificate, 

s 


Where an applicant for a certificate is entitled to a 
share, the mere fact of the share being small will not 
debar her fron getting a certificate entitling her to 
‘collect according to the share, 


Under the Mahomedan Law a widow’s title to succeed 
to her husband's estate is not barred by the faet of her 
being childless. 


e 
Loch, J.—We think the reasons given b 


debt. that right cannot be cuforced in Court without a 








1860 are wrong. A certificate granted under 
Act XL of 1858 to administer to an estate, 
though it gives the right to the administrator 
to collect the debts due to the estate, is not 
sufficient to enable the party to whom the 
certificate is granted to enforce that right in 
Court if the debtor objects to pay the debt ; 
for without a certificate under Act XXVII 
of 1860 no debtor of any deceased person can 
be compelled in any Court to pay bis debt to 
any person claiming to be entitled to the 
effects of any deceased person, or any part 
thereof, except on the production of a certi- 
ficate to be obtained under the Act. 


The opposite party clnimed under a will. 
Hed that will been proved we might have 
thought it unnecessary to order further en- 
quiries in the case, because under that will 
the opposite party would be entitled to col- 
lect the debts due tothe estate. Butas this 
Court has held in its judgment of 8th April 
reported in IX Weekly Reporter, page 459, 
that the Judge has not pronounced in favor 
of the will or againstit, we think that the 
Judge was bound on the present application 
to proceed us required by Section 3 of the 
Act, and after such enquiries as may be ne- 
cessary, to determine which of the claimants 
was entitled to a certificate under that 
Act. 


It has been.snaid that as the applicant 
is only entitled to a small portion,’ if en- 
titled to any thing, she is not’ entitled to a 
certificate, and that as the respondent has 
the greater interest the certificate ought 
to be given to her. It has also been said 
that as the petitioner was childless at 
the death of her husband, she is not en- 
titled under the Sheea Law to succeed. With 
reward to the first objection, if seems to us 
that if the petitioner is entitled to a share, 
the mere fact of her ‘having a small share 


will not debar her from getting a certificate 


| entitling her to collect according to the share 
' due to her ; and with regard to the other 
| point, we have referred to Macnaghten and 


Baillie aud find nothing in support of the 
statement that a ehildless widow is not 
entitled to succced to her husband’s estate. 
We therefere reverse the order of the 
Lower Court aud remaud the case to the 


' Judge tobe tried in the usual manner, and 


to determine whether the petitioner is or in 


the Cours below refusing to grant the appli- , n0t entitled to receive a certificate. Lhe 


cation for a certificate under Act XNVII of 


parties will pay their own costs. 


1868. | Civil 





The 16th December 1868, 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Mesne profits—Mode of calculating 
where wrong-doer did not cultivate. 


Case No. 2042 of 1868, 


Special Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 27th April 1868, affirming a 
decision of the Subordinate Judge of that 
District, dated the 24th December 1867. 


Promothonath Roy (One of the Defendants) 
Appellant, 


VErSUS 


Tripoora Soonduree Dabee (Plaintiff) 
Respondent. 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Appellant. 


Boboos Onoocool Chunder Mookerjee and 
Obhoy Churn Bose for Respondent. 

In a suit to recover mesne profits of land from which 
plaintiff had been ousted, and of which he subsequently 
recovered possession, it was held that it was not the man- 
ner in which plaintiff had held possession (whether he had 
cultivated or not) that was to be looked to in calculat- 
ing wasilat; but that the rule laid down by the Full 
Bench (IX Weekly Reporter, p, 445), where the wrong- 
doer held possession himself and cultivated the lands, 
was applicable to this case where the wrong-doer did 
not cultivate, viz, that the wasilat should be assessed 
‘according to what would have been a fair and reason- 
able rent for the Jand if the same had been let to a 
tenant during the period of the unlawful occupation 
of the wrong-doer.” 

Loch, J—Tue suit in this case is to re- 
cover mesne profits of certain lands, of which 
the plaintiff was ousted in 1268, and of 
which he recovered possession under a de- 
cree. ‘The amount of land of which mesne 
profits was claimed is about 70 beegnhs, and 
it has been found by the Lower Court that 
of this aren 19 beegahs are in the cultiva- 
tion and occupancy of ryots, aud 41 beegahs 
in that of the plaintiff, and that these lands 
were the has khamar lands of the plaintiff. 


The question is how are the mesne profits 
to be assessed ? A Full Bench of this Court, 
ou the 4th of April 1868, in the ease of 
Ranee Ismaed Koer and others versus Maha- 
ranee Indurjeet Koer, reported in IX Weekly 
Reporter, page 445, lays down a very clear 
rule by which mesne profits were to be as- 
certained in case where the wrong-doer held 

- possession himself and cultivated the lands, 


The pleader for the respondent in this 
case has conducted the case as if the judg- 


ment above quoted is not applicable to the 
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present suit, He considered that there is a 
difference in the present suit to that decided 
by the Full Bench, inasmuch as the plaintiff 
in that case did not profess to have cul- 
tivated the lands himself, and in the present 
case plaintiff alleges that he had cultivated 
the lands in 1266 and 1267, and was dis- 
possessed when he was going to cultivate 
the lands in 1268. 

We do not, however, see that this dif- 
ference in the possession of the plaintiff 
pointed out by the learned pleader, makes 
auy difference in the mode of calculating 
wasilat. It appears to us that it is not so 
much the manner in which the plaintiff held 
possession that has to be looked to, as to what 
the defendant did with the land while he held 
possession ; and we do not see why, if in the 
one case, the wrong-doer having kept the 
land in his possession and cultivated it, is held 
liable for mesne profits to the extent of the 
rent payable for such land, in the other case 
he should be liable for the value of the crop 
which might have been grown upon the 
land. We think that the rule laid down by 
the Court in the judgment above quoted 
is applicable to this case, and further we 
think that even if the land had been left 
uncultivated, the plaintiff would have been 
entitled to recover the rent for the Same. 

We, therefore, reverse the order of the 
Lower Court and remand the case to the 
Lower Court to assess the mesne profits 
according to the rule laid down in the judg- 
ment of the Full Bench above roferred to. 








The 17th December 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble L, S. Jackson, 
Judge. 


Arbitration—Reference of pending 
suit to arbitrators—Effect of award. 


Case No. 1170 of 1868, 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacea, dated 
the 9th December 1867, reversing a deci- 
sion of the Sudder Ameen of that District, 
dated the 25th June 1866. 


Doorga Churn Thakoor and others 
(Plaintiffs) Appellants, 


| versus i 
Kally Doss Hazrah and others (Defendants) . 
Respondents, 


A 
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Baboo Nullit Chunder Sein for 
Appellants. 


Buboos Mohinee Mohun Roy aud Romesh | 


Chunder Sircar for Respondents. 


pending, except by consent of all the parties, 
and I am, therefore, doubtful as to the effect 
of an award arrived at ina pending suit 
otherwise than upon such agreement. As, 
however, the parties in whose favor the 


In a suit in which plaintiffs claimed a6 annas odd | Court below is alleged to have erroueously 


share of certain land belonging to a mouzah, it was 
found on measurement that 262 beegahs of the land 
claimed belonged to that talook. Pending the suit all 
the defendants except one (0) agreed to a reference 
to arbitration, upon which it was found that 44 beegahs, 
in addition to the 262, belonged to the plaintiffs. 


HELD thatthe plaintiffs were entitled to recover as 
against all the defendants, including O, a 6 annas share 
in 262 beegahs, and as against all except O,a6 annas 
share in the 44 beegahs awarded by ‘he arbitrators, 


Quere.—What is the effect of an award arrived at in 
a pending suit, which was referred to arbitration by an 
order of Court otherwise than by consent of all the 
parties ? 

Peacock, C. J.—Tue plaintiffs claimed a 
6 nnas 5 gundahs 8 cowries 1 krant share in 
350 beegahs as belonging to the Mouzah Jug- 
guunath Puttee. It was found on measure- 
ment that the lands claimed amounted to 315 
beegahs. It was also found that 262 of those 
315 belonged to that talook. The plaintiffs 
wore, therefore, entitled to n decree against all 
the defendants for those 262 beegahs. Pend- 
ing the suit, all the defendants except Odoit 
Churn agreed toa reference to arbitration, 
upon which it was found that 44 beegahs 
and 1 cottah, in addition to those 262 beegahs, 
bewonged to the plaintiffs. The plaintiffs, 
therefore, are entitled to recover as against all 
the defendants, including the defendant Odoit 
Churn, a 6 annas 5 guudahs 3 cowries and 
l krant sharein the 262 beegahs which were 
found to appertain to the plaintiffs’ talook ; and 
as against the other defendants, they are enti- 
tled to recover a6 annas 5 gundahs 8 cowries 
1 krant share in the shave of all the defendants 
except Odoit Churn in the 44 beegahs and 
1 cottah decided in favor of the plaintiffs 
aguinst those defendants by the award of the 
al bitrators. 


Odoit Churn is entitled to the costs of 
this appeal. The decree of the Lower 
Appellate Court will be amended according- 
ly, without any alteration in the amount of 
costs as ordered by that Court. 


= LR, | 
Jachson, J.—Under the circumstances of | 
l 


this case, I concur in this jadgment. 

wish only to reserve the expression of any 
opinion ug to the effect of the arbitration n- 
ward in this case as concluding the Court in 
regard to any question between the plaintiff 
nnd the defendants who consented to the 
reference. -Iam inclinedat present to be 
of opinion that a reference to arbitration 


. cannot be made by order of Court ina suit | 


ue ee ee 








set aside the award have not thought fit to 

i appear and support that decision, I am not 
disposed to raise the question beyond the 
intimation of my doubt. 


I entirely agree that the special appellant 
in this case should have no costs, and that 
the respondent Odoit Churn should have his 
costs of this appeal. 


The 17th December 1868, 
Present: 


The Hon’ble H. VY. Bayley and A. G. Mao- 


pherson, Judges. 
Construction—Kubooleut. 


Case No. 1106 of 1868, 


Special Appeal from a decision passed by the 
Officiating Additional Judge of Jessore, 
dated the 23rd Janaury 1868, affirming a 
decision of the Officiating Sudder Ameen 
of that District, dated the 24th August 
1866, 


Bhobanee Chunder Mitter and another 
(Plaintiffs) Appellants, 


| 
| VET SUS 


Mr. George MacNair and others (Defendants) 
Respondents. 


Baboo Kalee Mohun Doss for Appellants. 
Lr. R. T. Allan for Respondents. 


N and J having taken a lease of certain lands jointly 
gave a kubooleut agreeing that if within the term of the 


` lease they died, or if in any other way the concern passed 


into the hands of others, thon their heirs, or those who , 
would succeed to their rights, would pay the rent, 
After the kubooleut was given, N made over his interes‘ 
in the lease to D, i 


** 
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HELD that in passing from N and D to D alone, the | The }7th December 1868. 
lease ha’ passed into the hands of “ others” within Present: 
the meaning of the kubooleut, and that D occupied the | , : 
position of the persons contemplated by the terms— The Hon'ble J. B. o and C. Tobhonse, 
Judges. 


‘ those who will succeed to our rights.” 


E tae Res adjudicata. 
Macpherson, J.—THeE question in this case a 


is whether both the defendants MacNair Case No. 2820 of 1868. 

and MacDonald are liable for the rents sued | Special Appeal from a decision passed by 

for, or whether the defendant MacDonald fhe Judge of the 24 Pergunnahs, dated the 

alone is liable. There is no dispute asto| ll August 1868, affirming a decision of 

the facts. The question turns upon the| the Deputy Collector of Buraset, dated 

construction to be put upon a kubocleut| the 28h February 1868. 

given by the two defendants. The kuboo-| Kaleedass Ghosal (Defendant) Appellant,. 

leut was given by the defendants jointly ; 

but since the kubooleut was given, Mac- 

Nair has made over his rights in the Indigo | Muddoosoodun Roy and others (Defendants) 

Factory to the other defendant, MacDonald. | Respondents. 

MacNair contends that, having parted with Baboo Bhugobutty Churn Ghose for 

his interest in the concern, he is by the ex- | Appellant. 

press provisions of the kubooleut no longer 

liable for the rents. The words upon which | 

the case turns are as follows: —‘If within the | sh titan eee ae T 

‘term of this lense we shall die, or if in any | Depa, Collstor ving, Bnn aeit erent gee 
other way the concern passes into the | ant (K) an issue which he raised as to an arrangement 

“hands ofothers, then our heirs, or those | of tenancy: 

“ who will succeed to our rights, will pay |. ew that X cannot succeed as plaintiff ina new suit 

“ the rent according to the terms of this | i% the same Court in which he sets up the same ar- 


i = rangement and asks to have it declared as that under 
kubooleut. | which he holds the laud from J/, 


It is contended for the .appellant that al- Phear, J.—Tne Pinni brings Uiig suit 
though, if the concern had passed away from against the defendant, seeking to have it 
nt i 7 à Pa ` 

the hands of both MacDonald and Mac- ! decreed by the Deputy Coll euor s Cirt 
Nair into hands of a third party, neither of | that as regards the lands in suit he is, hy the 
the defendants would be liable for the rents, | 'e/™s Oia Conan) AUNTS ey core tone: 
still ns the concern has only passed from | tween bim and the defendant, only liable to 
MacNair and MacDonald into the hands of | P? ® rent Ot ee rupees ane One: Annas: lt 
MacDonald alone, the proviso in the kuboo- appears that on a former occasion the present 
PE E apply tothe- danso hichi his defendant as zemindar sued the present plaints 


occurred, and therefore both the defendants iff as ae mae oe ae of 83 
remain liable. rupees odd a ; espect of this same 


land ; and in defence to that suit the present 
plaintiff set up the exact arrangement of te- 
nancy which he now asks to have in effect 
declared as the arrangement under which he 
holds the land of the defendant. In that for- 
mer suit, the Deputy Collector gave a decree 
in favor of the plaintiff, and in express terms 
determined adversely to the defendant the 


- -—.- - am 


CErsSus 


Baboo Opendur Chunder Bose for 
Respondents. 


But it seems to us that the Lower Ap- 
pellate Court has puta proper construction 
upon the language of the kubooleut, and 
that although MacNnir is one of the parties 
to the kubooleut, the concern has in fact 
now passed into the hands of ‘ others ” 
within the meaning of the kubooleut, seeing 
that it has passed from the hands of Mac- | issue which he then raised as to the present 
Nair and MacDonald into the hands of Mac- | arrangement, .7. e., the very » arrangement 
Donald alone. It appears tous that Mac- j which he now wishes the Deputy Collector's 
Donald now occupies the position of the| Court to establish. 
persons contemplated by the words of the| We donot wish to express any opinion as 
kubooleut—“ those who will succeed to our | to whether the cause of action alleged by 
right,” and as he does occupy that position, | the plaintiff in his present suit is one which 
he alone is liable for the rent. the Deputy Collecter éould properly try. 

The judgment of the Lower Appellate Ifi¢ be, it is quite clear to our minds that 
Court is affirmed and this appeal dismissed the very same issue has been tried batween 
with costs. the same parties and by the same Court on 


A I So 
a 


466 Civil 


a former occasion, and that the decree was 
then given exactly in the same words in 
which the decree would have to be given in 
this case, if the plaintiff is entitled to suc- 
ceed, with the single exception, that the 
claim of the present plaintiff was then re- 
fused, while he now asks to have it declared 
in his favor. Under these circumstances we 
think that the present suit does not lie, and 
that the plaint ought to be dismissed. We 
therefore decree this appeal, reverse the de- 
cision of the Lower Appellate Court, and 
dismiss the plaintiff’s suit with costs in all 
the Courts. 





The 17th December 1863. 
Present : 


The Hon’ble G. Loch and H. V. Bayley, 
Judges. 


Tenanoy—Registration in zemindar's 
office—Receipt of rent. 


Case No. 888 of 1868. 

Special Appeal from a decision passed by 
the Officiating Additional Judge of Jes- 
sore, dated the 16th January 1868, re- 
versing a decision of the Sudder Ameen 
of that District, dated the 18th August 
1866. i 


Mirtunjoy Sircar (Plaintiff) Appellant, 
> VETSUS 


Gopal Chunder Sircar and others (Defend- 
ants) Respondents. 


Baboos Bungshee Dhur Sein and Greeja 
Sunkur Mojoomdar for Appellant. 


Mr. R. T. Allan and Baboos Bhowanee 


Churn Dutt and Mohinee Mohun Roy for 
Respondents. 


When a party wishes to make known ton szemindar 
that he has a right to a tenure the rent of which the ze- 
mindar refuses to take from him, itis not sufficient for 
him to put money into the Céllector’s office in the name 
of the recorded tenant along with his own name, without 
stating what bis claim is; he should give distinct notice 
to the zemindar of the interest which he claims, 

‘Where a Zemindar clearly takes rent from a party as 
holder ofa tenure, he cannot afterwards in any suit he 
may bring for rent draw back and ignore the position 
of such party, even though the latter may not have 
been registeredein the zemindar’s office. 


Loch, J.—A CERTAIN jote registered in 
the zemindar’s books in the name of Joheer- 
ooddeen was sold in satisfaction of’a decree 
for arrears of rent obtained by the zeniindar 
against the said Joheerooddeen. 


Plaintiff alleges that the jote did not be- 
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which the zemindar had received, and con- 
sequently he could not ignore their relation- 
ship as tenants, notwithstanding the zemin- 
dar had sold the tenure under a collusive ex- 
parte decree for rent against Joheerooddeen. 


The first Court gave a decree for the 
plaintif, which was reversed by the Judge 
on appeal, and though we do not concur 
with the Judge’s reasons for coming to the 
conclusion he has drawn, still we think his 
order must be affirmed. 


In special appeal the plaintiff alleges 
that the Judge is wrong in holding that the 
law required his purchase to be registered 
in the zemindar’s office, for as be is a cul- 
tivating ryot no registration is required, he 
not being the holder of a tenure intermediate 
between the zemindar and the cultivator. 
This contention is, however, at once contra- 
dicted by the fact admitied by plaintiff that 
he holds kubooleuts from tenants under him 
for the lands in question. 


He then goes on to urge that even if re- 
gistration were necessary, the zemindar has 
condoned any omission on the part of the 
plaintiff by receiving rent from him, and he - 
refers to several deposits of rent made by 
him into the Collector’s office on account of 
this tenure from 1268 to 1271, which he avers 
the zemindar took away. On referring, 
however, to the modein which these deposits 
are entered, we find that they have been 
made in the joint names of Joleerooddeen, 
Mirtunjoy, and Kalee Koomar, but there is 
nothing to show what was the particular in- 
terest belonging to plaintiff in the tenure, 
Nor in the declaration made by the plaintiff's 
agent under Section 5 Bengal Act VI of 
1862 is anything disclosed as to the plaint- 
iff’s stades, nor is it shown to us that any no- 
ticéin which the plaintiff claimed to be the 
purchaser of the tenure was served on defend- 
ant ; so that even if defendant have, as alleged, 
taken all the money in deposit, it is impossi- 
ble to say that he took it knowing that plaint- 
iff had any interest in the tenure, or that 
he was.thereby admitting plaintiff's title as a 
tenant. We think that when a. party wishes 
to make known tothe zemindar that he has a 
tight to atenure the rent of which the ze- 
mindar refuses totake from him, he should 
distinctly state what is the interest he claims, 
and the notice to the zemindar should com- 


| prise this information. Itis not sufficient for 
: a man wishing to protect his special interests of 


. long to Joheerooddeen, but to him under his: which the zemindar may have uo knowledge, 


= purchase from Joheerooddeen, and that he 


ito put money into the Collector’s office in 


and Kaleo Koomar had deposited the rents j the name of the recorded tenant along with his 
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own, without stating what his claim is; for 
unless he do so, the zemindar is not obliged 
to enquire as to his status. The payments as 
made by plaintiff might have been voluntary 
payment or payments such as that of aj 
mortgagee to save his own interest which a 
zemindar is not bound to recoguize. We 
think, therefore, plaintiff has failed to prove 
the acceptance of rent as condoning his omis- 
sion to register the tenure. We think tlie | 
Judge is quite wrong in holding that the ac- 
ceptance of rent by the zemindar would not 
be a sufficient acknowledgment of the plaint- 
iff as a tenant, and would not cure the defect 
of non-registration, We think ifthe zemin- 
dar clearly took rent from plaintiff as holder 
of the tenure, he could not afterwards draw 
-back aud ignore his position in any suit for 


rent he might bring. 
X i ¥ * ie) 
rd % % w% F % w 


Bayley, J —I concur. 





The 17th December 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
Under-tenauts—Recognition by Ze- 
mindar—Section 16 Act VIIE. (B. C.) 

1865. 


Case No. 2406 of 1868. 

Special Appeal from a decision passed by the 
Subordinate Judge of the 24 Pergunnahs, 
dated the 16th June 1868, affirming a deci- 
sion of the Moonsiff of Barripore, dated 
the 3lst October 1867. 

Sreenath Chuckerbutty (One of the 
Defendants) Appellant, 


Versus 


Sreemunto Lushkur and others (Plaintiffs) 
Respondents. 


There is nothing in the facts found by that 
Court which goes at all to show that the 
decree obtained by the zemindar against 
Baluck Ram was not a valid decree,—a decree 
made in an actual suit. It therefore fol- 
lows that any process for execution of this 
decree issued against the property of Baluck 
Ram would be a good foundation for the 
sale by the Court of that property as against 
any’ one who claimed through or under 
Baluck Ram. It appears also from the judg- 
ment of the Lower Appellate Court that 
the tenure which has been sold in execution 
of the decree was certainly at one time,” 
in its entirety, the property of Baluck Ram ; 
aud even, if the contention of the plaintiffs 
is correct, a portion of it still remains Baluck 
Ram’s property. 


Further, the plaintiffs’ claim at the utmost 
makes them shareholders with Baluck Ram, 
and, therefore, primarily liable with him to 
the zemindar for the rent of the tenure, un- 
Jess the zemindar has come toa separate 
agreement with them for the payment of 
their share. If they were shareholders 
with Baluck Ram and liable with him for the 
payment of the rent, it might be that the 
zemindar’s suit ought to have failed for want 
of making them defendants with Baluck 


: Ram; but that of itself does not vitiate 
| the decree as it stands. 
i the evidence to which the Lower Appellate 


It seems to us thot 


Court refers as showing that the zemindar 
recognized the assignment by Baluck Ram 
to the plaintiffs really does not amount to 
evidence of their having with the sanction 
of the zemindar a separate holding, It 
may be that he was well aware that they 
| Were, in Some respect or other, holding uu- 
i der Baluck Ram or through him ; but this 
would be matter of no consequence tohim, 
IIe was not bound to recognize it. His 
taking the rent of the whole tenure, or a 
part of it, from their hands, would not of 


Baboos Chunder Madhub Ghose and Romesh ; itself amount to such a recognition of their 


Chunder Mitter for Appellant. 


Baboo Poornoo Chunder Shome for 
Respondents. | 
Shareholders with a tenant are primarily liable with 
him to the zemindar for the rent of the tenure, unless 


the zemindar comes to a separate agreement with them 
for the payment of their share. Where parties bold 


separate holding as is contemplated in Sec- 


‘tion 16 Act VIII of 1865 of the Bengal 


Code, 


We think, then, that the matter standa 
thus,—that there is a good decree ngainst 
Baluck Ram ; that the tenure which has been 


under or through the tenant, the zemindar isnot bound į seized and sold in execution of the decree ig 


to recognize their holding as a separate holding ; and 
his taking the rent of the whole tenure, ora part of it, | 
from their hands, does not of itself amount to such a re- ' 
cognition asis contemplated in Section 16 Act VIII of. 
1865 of the Bengal Code. l 


Phear, J.—We think that the decision ' 
of the Lower Appellate Court is wrong. 


properly treated as being liable to Be sold in 
execution of the zemindarys decree ngaiust 
Baluck Ram; that tlfere is no evidence of 
such recognition of the plaintiff's interests 
in the tenure by virtue of an assignmeit or 


| sale from Baluck Ram as binds the zemindar | 
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or creates a valid incumbrance under the 
provisions of Section 16 Act VIII of 1865. 
In other words, that there is no evidence of 
the plaintiffs either being tenants themselves 
of the zemindar by reason of his recognition 
of their holding, or of their being incum- 
brancers upon Baluck Ram’s holding under 
such circumstances as would serve to protect 
their incumbrances by reason of the provi- 
sions of the Section we have just mentidned. 
Consequently, the Lower Appellate Court 
ought not to have declared that they had 
made out the right which they claim as 
` against the defendant (auction-purchaser) 
from the zemindar. We accordingly decree 
this appeal, reverse the decree of the Lower 
Appellate Court, and dismiss the plaintiff's 
suit. The special appellant must have his 
costs in all the Courts. 





The 17th December 1868. 


Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Mortgage—Money-decree—Declara- 
tion of Lien. 


Case No. 1200 of 1868. 


> 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
18th February 1868, affirming a decision 
of the Sudder Ameen of that District, 
dated the 2nd August 1867. 


Kusseemoonissa Beebee (Defendant) 
Appellant, 


versus 
Hoorunissa Beebee (Plaintiff) Respondent. 


Mr. C. Gregory and Baboo Umbica Churn 
Banerjee for Appellant. 


Baboo Rama Churn Banerjee for Respond- 
ent. 


In a suit to recover possession of property from 


which plaintiffs had been ejected by the holders of a 


money -decree, who had had the property sold in execu- 


tion and purchased it themselves, (plaintiffs being stranh- 
iai to the decree), defendants pleaded that they had a 
ien on the proper#y by reason of its having been hypo- 


thecated to them by a shnple mortgage. 
HELD, that the plea disclosed no sufficient defence as 


thé defendants had not, in the decree in execution of 
which the property was sold, obtained from thee Court a 


declaration of their rights ag mortgagees. 


Macpherson, J.—I think this appeal ought 
to be dismissed with costs. Ido not, how- 
ever, concur in all that is said by the Lower 
Appellate Court, because I think that if the 
appellants really held a simple mortgage of 
this property as alleged, they might have 
obtained a decree declaring their right as 
mortgagees and their right to have the lands 
sold in execution of the decree free from all 
incumbrances accruing subsequent to the date 
of the mortgage, But the mortgagees got 
no such decree, They gots simple decree 
for money ; and in execution of that decree, 
they caused the property to be sold and them- 
selves became the purchasers ofit. There- 
upon, they ejected the plaintiffs (respondents) 
who were entire strangers to theirdecree : and 
when the plaintiffs sued to recover possession, 
the appellants opposed them upon the ground 
that although they (the appellants) had not 
got a decree establishing their lien, or declar- 
ing the property to be subject to it at the 
time that the property was sold in execution, 
still in fact they had a lien on it by reason 
ofits being hypothecated to them by a simple 
mortgage, and therefore the plaintiffs ought 
not to be allowed to recover possession. 


I have no doubt that if a mortgagee who 
holds a simple mortgage bond, wishes to sell 
the property so as to get the full benefit of 
his mortgage, he must get a distinct declara- 
tion from. the Court of his rights over the 
property as mortgagee, as well as a decree 
for its sale. This was decided by a Fuil 
Bench in the case of Gopeenath Singh versus 
Sheo Suhaye Singh (I Weekly Reporter, 
page 815). A mortgagee who sells the pro- 
perty without having obtained such a declar- 
ation, cannot get the full benefit of his mort- 
gage by setting up a plea of lien, if he has 
become the purchaser under his own decree 
and has contrived to get himself put into 
actual possession. If the course contended 
for could be followed, a third party such as 
is the plaintiff in the present case, would 
be exposed to what might be a very great 
hardship. For he would be deprived of what 
is otherwise his undoubted right, ¿è e., the 
option of satisfying the decree rather than 
having the property sold in execation. The 
view I now express accords with the dect- 
sion of the Full Bench I have already referred 
to, and also with a decision of a Division 
Bench reported in Weekly Reporter Volume 


i IX, page 82. 


I think the appeal ought to be dismissed 
with costs. 


| Bayley, J.—I am of tha same opinion. 
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The 7th December 1868. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, aud the Hon’ble Dwarkanath Mit- 
ter, Judge. 


e+ 


Witnesses—Adverse testimony—Re- 
mands—Section 35% Act VIII. 1859 
—Relation of Vakeel and Client— 
Champerty — Benamee purchase— 
Lis pendens— Acknowledgmest of 
a daughter. 


Case No. 98 of 1868. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 1ith February 1868. 


Fuzeelun Beebee, widow and heiress of 
Shaikh Abdool Wahed (Plaintiff) Appellant, 


Versus 


Omdah Beebee aud Shah Jonab Ali (Defend- 
ants) Respondents. 


Mr, J. W. B. Money and Baboo Juggada- 
nund Mookerjee for Appellant. 


Baboos Ashootosh Chatterjee, Grija Sun- 
kur Mojoomdar, and Gopeenath Mookerjee 
for Respondents. 


A party who calls a witness to give testimony on his 
behalf (e. g, to prove the execution of a document) is 
not necessarily bound by the evidence which that wit- 
ness gives; but if such evidence is at variance with the 
truth of his case (e. g., if the witness swears that the 
document was not executed and has the means of know- 
ing the fact) it throws such a suspicion upon the case as 
to render the clearest testimony necessary before its 
truth can be established, 


After acase is closed in the Lower Court and is 
brought upin appeal to the superior Court, it cannot 
be remanded for re-trial on fresh evidence on the ground 
that the Judge below failed to try one of the issues. 
The Court of appeal is bound, under Section 353 Act 
VII of 1859, to decide the case itself, 


fhe principle that while the relation of client and |, 


attorney subsists in full vigor, the latter shall derive 


no benefit.to himself from the contracts or bounty or 
other negotiations of the former applies with equal 
force to the relation of vakeel and client. 


A snit to recover possession of property which was 
purchased by a vakeel from his client denamee in the 
name of another, and which was never made over ta 
that other, cannot be maintained in the name of the 
ostensible purchaser. 


By the rule of Us pendens a decree pending a suit 
is not to be got rid of by a sale by one of the parties 
while the suit is pending. 


When a man acknowledges a person to be his daughter, ` 
he must be taken to mean his legitimate daughter, un- 


less the contrary appears. 


Peacock, C. J.—One of the issues on the 
merits in this case, viz., the 2nd, was whe- 
ther or not it is a fact that out of the proper- 
ties in dispute, defendant No. J let out in 
mokurruree her 5 annas 6 gundahs 2 cow- 
rees 2 krants share in properties Nos. 2, 3, 
and 4, and subsequently sold 2 aunas 13 
guudais 1 cowree 1 krant share in all the 
properties in suit by a deed of sale to the 
plaintiff ? 


The onus of proving that issue lay on the 
plaintiff ; and he called several witnesses to 
prove that the defendant No. 1 executed 
the mokurruree pottah of one part of the 
property, and subsequently a bill of sale of 
the other. Putting oub of consideration for 
the present moment the evidence of the hus- 
band of the defeudaut No. 1, I should have 
| hesitated in acting upon the evidence of the 


i other witnesses in support of the second is- 


sue. -Two deeds were executed at different 
periods, one about a year before the other ; 
and .the evidence of two of the witnesses evi- 
dently tended to show thatthe two deeds were 
executed at the same time. The other wit- 
nesses would not have been sufficient to have 
convinced me that the lady did execute the 
deeds. 


The plaintiff’s legal adviser in the mofus- 
sil appears also to have entertained that 
view. He did not seem to think that he had 
done enough by calling those witnesses, and 
therefore he called the husband of the defend- 
aut No. 1; and that witness most distinct- 
ly swears that his wife never did executo the 
deeds; that she never authorized the execu- 
Lion of them, and that she Was not aware of 
their having been executed ; ‘and that he him- 
self signed her nane without her authority. 


The evidence of the other witnesses, An- 
satisfactory as it was before the husband 
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wns called, was rendered still more unreli- | 
able by the evidence which he gave. The | 
plaintiff therefore has failed to prove to my 
mind that either of the deeds was executed : 
by the defendant No. 1. 


The suit is valued at 138,767 rupees odd | 
annas ; aud according tothe evidence, even if 
it is to be believed, the whole money which 
was paid for that property was 600 rupees,— 
100 for the mokurruree, and 500 in part 
payment of the bill of sale. The whole pur- 
chase-money which, according to the bill of 
' sale was to be paid for the purchase, was 3,000 
rupees. The deed recites that rupees 2,500 
of that 38,000 was to be satisfied by set- 
ting off a debt. The word ‘debt’ is used in 
its most general term, and whether it was 
a bond debt or not isnot stated in the deed. | 





- The husband stated in his evidence that ' 
he executed the deed in his wife’s name in 

collusion with Keramut Ali, the vakeel who | 
had been employed to conduct a suit on the! 
part of the wife. Some evidence was given | 
to show that when the 500 rupees on account | 
of the purchase-mouey was taken to the hus- | 
band, some bonds wrapped up in a paper 

were also taken with it; but the witness ; 
does not appear ever to have ! 
honds were due, or to whom or when they | 
Woere-payable, or at what time they were exe- | 
cuted or the debts contracted. I can scarce- | 
ly think that if bonds for 2,500 rupees were | 
to be given up as part payment of 3,000, 
rupees purchase-money, some notice would | 
not have been taken either in the body of | 
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the purchase-money. He says :—“ Previous 
“to, the purchase of a portion of the said pro- 
“ perty, I made a gift of some money to 
* plaintiff, as he is my son-in-law and I 
“ have this son-in-law, and no son. With 
“ that money the plaintiff purchased and took 
“ in mokurruree the said property.” That is 
not the evidence which one would have ex- 
pected if he had really given bonds in part 
payment of the purchase-moucy. He would 
probably have said that. a portion of that 
mouey was lent by my son-in-law to the 
wife, and that she having given bonds for 
the re-payment, it was agreed that the bonds 
should be given up to her in part satisfac- 
tion of the purchase-moncy, and that I hav- 
ing those bonds in my possession on behalf 
of my son-in-law, sent them with the 500 


‘rupees for the purpose of being handed 


over, 


Iu cross-examination he said:—- ** I made 


'“ the gift of the money subsequent to mar- 


“ riago. I cannot exactly remember in what 


yew I made a gift. However, I made a 
gift of rupees 4,600 previous to 1270, and 
gave some money also in that year, ° —1270 
being the year in which the mokurruree 
was given ; andit is exceedingly improba- 
hat if that money was given to the son- 
in-law in 1270, bonds for the re-payment 
of loans made out of it to the defendant No. 
1 would, in that ycar, be made over in part 
payment of the purchase-money for the mo- - 
kurruree, and no note kept of the fact of 
their having been so made over. 


g 
<6 
íg 


Then he says—“ I have no interest in the 


the deed or at the foot of it, specifying the “ suit, Plaintiff is paying the costs of this 
dates and amounts of the bonds which were , ‘“‘ Suit, and I am conducting it on his behalf.” 
given. up. The witness who proves that! Lt is unnecessary for the purpose of this issue 
he took the bonds wrapped up in paper says tO decide whether the suit was the suit of 
that he received them from Moonshee Kera- | the plaintiff, or whether it was not renlly the 
mut Ali, the pleader, with whom the husband | suit of Keramat Ali, the vakeel. It is 
swore that he was acting in collusion, If! unecessary to determine whether the evi- 
the pleader did really give the bonds to the | dence of Keramut Ali was true or not, The 
witness towards satisfying part of the pur- ‘ plaintiff has called the husband, and he has 
chase-money, and gave them on behalf of Proved most distinctly that the deeds were 
his son-in-law, the plaintiff, he would one ever executed by his wife, 

would think have kept a note of the fact A party who calls a witness to give tes- 
and have made a memorandum of the bonds timony on his behalf is not necessarily bound 
having been given to the witness. But in‘ by the evidence which that witness gives 3° 
‘his evidence he says nothing whatever of! but the truth of his case ought to be very 
part of the purclase-money having been clearly made out if it is at variance with 
paid by his son-in-law by giving up bonds. : the evidence of such witness. If n man calls 
On the contrary,shaving stated that he him- a witness to prove the execution of a docu- 
self had no interest iù the proporty, and that f ment, and that witness solemnly swears 








it really belonged to the plaintiff, his son-in- 
law, he went on to give evidence to „show 
. how it was that his son-in-law waa able to pay | 


that the document was not executed and 
he has the means of knowing the fact, it 
throws such a suspicion upon the case that 


D 
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the truth of the execution ought to be esta- 
blished by the clearest testimony. 


In the face of the evidence of the defend- 
ant’s husband, the testimony of the other wit- 
nesses has not satisfied my mind that the 
wife did execute the deeds, or authorize the 
execution of them; and itis sufficient for 
me for the purposes of this issue to say that 
the plaintiff has failed to prove the affirma- 
tive of that issue. 


We have been asked to allow the plaintiff 
to call the defendant No. 1 as a witness, 
aud also to allow the witness Keramut Ali to 
be re-called with reference to the evidenco 
which was given by the defendant’s husband. 
This application,-if made at all, ought to 
have been made before the case was left to 
the decision of the Principal Sudder Ameen. 
The plaintiff’s case was closed, and the 
Principal Sudder Ameen had to decide upon 
the evidence as it then stood. He decided 
audther issue in favor of the defendant, and 
he therefore thought if unnecessary to try 
the issue which we are now trying. He was 
wrong in point of law in determining the 
issue which he did find in favor of the de- 
fendant, and it consequently became necessary 
for us to decide the issue which we are in- 
vestigating ; and, as a general rule, we ought 
to try it upon the same evidence upon which 
the Principal Sudder Ameen would have 
tried it, if he had pronounced his judgment 
upon it at the time. It would be dangerous, 
as n general rule, after a case is closed and 
a case comes up to this Court on appeal, to 
send it back again tobe tried upon fresh evi- 
dence upon the ground that the Judge below 
has failed to try one of the issues. In fact, 
under Section 354 Act» VIII of 1859, we 
ought not to remand the case to the Principal 
Sudder. Ameen andare bound to decide it 
ourselves. 


The learned Counsel for the plaintiff (ap- 
pellant) has stated that he was under the 
impression at first that this case would have 
been remanded to the Principal Sudder 
Ameen for re-trial, and he urges us upon 
that ground to allow further evidence to be 
g ven. -Evenif we had the power to send 
the case ba k to the Principal Sudder Ameen 
to try the issues which he failed to try, we 
should have directed him, as in many cases 
we do when we remand cases in special ap- 
peal, to t y the case upon the evidence as 
it stood at the time of his decision. 


__We think we ought not to allow the plaint- 
iff to amend his case by examining the de- 
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fendant No. 1 or Keramut Ali with reference 
to the evidence given by the husband of the 
defendant No. 1. 


A. case has been made out by the husband 
of the defendant sufficient to induce the Court 
to call upon Keramut Ali, who is a Vakeel 
of the Court at Beerbhoom and enrolled in 


this Court, to show cause why he should not 
be dismissed or suspended; and therefore 
a rule will be drawn up calling upon him to 
show cause to that effect within two weeks . 
after the service of the notice upon him, Ie 
is now, as if appears by a telegram, on his 
way tothe Court by a passenger train to give 
evidence ; and if he wish it, he may show 
cause to-morrow, otherwise the rule will be 
served upon him, 


Our attention has been called to Section 
351 Act VIII of 1859, and we are asked to 
remand the case under that Section. The 
case does not fall within it. The Principal 
Sudder Ameen has not disposed of the case 
upon a preliminary point so as to exclude 
any evidence of fact essential to the rights 
of the parties. He heard all the evidence 
which the parties wished to offer, although 
he thought it unnecessary afterwards to try 
one of the issues. The case is complete, and 
we can try the issues upon the evidences 
There are cases in which the Court may dis- 
pose of a case upon a preliminary poiut with- 
out taking evidence on the rest of the case ; 
as for instance, a case may be disposed of 
upon the point of limitation. But here, the 
Principal Sudder Ameen has merely omitted 
to try certain issues upon the evidence whicly 
both parties had given because he thought it 
unnecessary, having decided the case upon 
another issue which applied t> the whole 
cause of action. The object of the Act was 
that the Appellate Court should not remand 
cases when it has the materials for deter- 
mining them itself It would have caused 
great delay and inconvenience and additional 
expense to the parties if we had sent thig 
case back to the Principal Sudder Ameen 
instead of determining the issue. ourselves 
aud probably when the Principal Sudder 
Ameen had determined the other issues, the 
parties would have been harassed and vexed 
by another appeal to this Court, either re- 
gular or special, upon the new ‘findings, 
The object of the Legislatuse was that eres 
lation between the parties should come to an 
= as soon as it could consistently with jus- 

ice, 


B 
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The case not coming within Section 351 | in the suit between No. 1 and No. 2 defend- 
falls within Section 352, which says :—“It | ants; but there is no evidence to induce me 
‘shall not be competent to the Appellate | to think that defendant No. 1 ever owed 
‘¢ Court to remand a case fora second deci- | any money whatever to the plaintiff Abdool 
“ gion by the Lower Court, except as provid- | Wahed. If, therefore, Keramut Ali was the 
‘“ ed in the last preceding Section.” real purchaser, and the name of his son-in- 
law, Abdool Wahed, was used as a blind, and 


rendered it clear to us that justice would be that it might not appear that the purchase 
promoted by calling for additional evidence, Ker a purchase by the vakeel for his client, 
we shoulddoso under Section 355. We |- Seramut Ali ought to have been made a par- 
have already given our reasons for not ty to the suit as plaintiff, in order that the 
having the pleader Karamut Ali re-examined. ` sale of the mokurruree and the absolute 
If we were to allow him to be examined, we interest in the land might have been im- 
should have to allow the husband of defend- peached. 


ant No. 1 to be re-examined. Speaking of the relationship of client and at- 

We might stop here, but as the case is one | torney, Mr. Justice Story in his Equity Juris- 
whichis appealable to the Privy Council, | prudence, Section 310, says :—“ It is obvious 
we will proceed to try the other issues. “ that this relationship must give rise to great 


‘c ‘tT 
; oe pi t] ; confidence between the parties, and to very 
The first issue in bar is whether the suit | & strong influences over the actions and rights 


anaes Stine ROH NOVAS fii aud interests of the client. The situa- 
i | ‘‘ tion of an attorney or solicitor puts “it 
That involves two questions, frst, assuming į “ in his power to avail himself not only 
that a'sale took place by Mussamut Omdah |“ of the necessities of his client, but of 
Beebee, the defendant No. 1, whether Abdool | “‘ his good nature, liberality, and credulity, 
Wahed was the real purchaser, or whether | “to obtain undue advantages, bargains, 
his father-in-law, Keramut Ali, the vakeel of |“ and gratuities. Hence the law, witha 
Omdah Beebee, was the real purchaser of the j“ wise providence, not only watches over all 
estate from his client. “ the transactions of parties iu this predica- 
Ses ‘ment, but it often interposes to declare 
The suit is valued at 13,764 rupees. OF! « transactions void, which between other par- 
part of the property for which the suit is) « ties would be held unobjectionable. It 
brought, a mokurruree was purchased for | “« dogs not so much consider the bearing or 
100 rupees in the name of the plaintiff, | « hardship of its doctrine upon particular - 
Abdool Wahed. As to the residue of the | «oases, as it does the importance of prevent- 
property, it is said that it was sold to the “ing a general public mischief (which may 
plaintiff for the sum of 3,000 rupees, of which | « be brought about by means secret and 
500 rupees were paid, and the residue settled « inaccessible to judicial scrutiny) from the 
by giving up certain debts. There’ is no | « dangerous influences arising from the con- 
evidence in the case to induce me to believe | « fidential relation of the parties. By esta- 
that bonds legally due from Omdah Beebee to | « plighing the principle that while the rela- 
the extent of 2,500 rupees, either to Abdool «t tion of client and attorney subsists in its 
Wahed or to Moonshee Keramut Ali, were | « full vigour, the latter shall derive no benefit 
ever delivered up. If Keramut Ali was the | « to himself from the contracts, or bounty, 
real purchaser, I believe that no more was|< or other negotiations of the former, it 
actually paid than the 100 rupees and 500 | « supersedes the necessity of any enquiry 
rupees for this property valued at 13,764 | « into the particular means, extent, and 
rupees. Ihave already.pointed out on de- | « exertion of influence in a given case, a 
livering judgment upon the second issue on | « task often difficult and ill-supported by 
the merits,*that the Dill of sale speaks of| « evidence, which can be drawn from any 
debts generally, and not of bonds ; and there | « satisfactory sources.” 
ig no specification anywhere, either in the 
hill of sale or in any memorandum at the The same remarks apply with equal force 
foot of it of what the alleged debts for 2,500 | to the relationship of vakeel and client, and 
rupees consisted, or of the dates or amounts it is very important that this principle should 
of the alleged Bonds. It may be, but it is be generally known; and it is equally import- 
unnecessary to enter into that question now, ; ant. that the Courts should in these cases 
that Keramut Ali had some claim against take care that they are not blinded by allow- 
some one for costs which had been incurred ing transactions of this nature between plead- 


Ifa case had been made out which had 
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ers and their clients to be enforced in the 


name of athird person put forward as the 
real purchaser. 


Assuming, therefore, thatthe husband had 
the authority of the wife to execute the 
mokurruree pottah and the bill of sale, or 
assuming that the fact was, as some of the 
witnesses would wish to make it appear, that 
she actually touched the pen with which her 
name was signed by the husband, I have no 
doubt that Keramut Ali, the vakeel, was the 
person really interested in those documents, 
and that his son-in-law, Abdool Wahed’s 
name was used asa mere color. The hus- 
band swears that the whole transaction took 
place between him and the vakeel in colla- 
sion, and that the wife knew nothing about 
it. I do not believe the evidence of Keramut 
Ali in which he states that he “ has neither 
taken nor purchased the property in the 
benam of plaintiff, Abdool Wahed, and that 
the plaintiff had full right in the disputed 
property.” He wishes it to appear that his 
son-in-law had purchased the property out of 
some money which had been previously given 
to him ; and if his evidence is to be believed 
it would appear that the whole purchase 
money was paid, for he says nothing of debts 
or bonds being given up as a part-payment 
ofthe purchase money, He says, “ Previous 
“to the purchase of a portion of the said 
“ property, I made a gift of some money to 
“ plaintiff, as he is'my son-in-law, and I 
“have this son-in-law, and no son, With 
“that money, the said plaintiff purchased and 
‘took in mokurruree the said property.” 
On cross-examination he says, *‘ I made the 
“ gift of the money subsequent to mar- 
“riage. I cannot exactly remember in what 
“year I made a gift. However, I made a 
“ gift of rupees 4,600 previous to 1270, and 
“ gave some money also in that year. My 
“ son-in-law (the plaintiff) did not mess jointly 
“with me, Plaintiff is paying the costs of 
“this suit, and I am conducting it on his 
“ behalf. I have no interest in the suit.” 


I do not believe that the plaintiff did pay 
-or was paying the costs of the suit, or any 
part of it. If the son-in-law, to whom this 
liberality had been extended, was really pay- 
ing his father-in-law in advance the costs of 
conducting the suit, much clearer and more 
reliable evidence upon that subject could and 
ought to have been given. 


Two Mohurrirs of the pleader, Keramut 
Ali, both prove that he was the man who 
advanced the money, and the witness, Zamin 
Ali, specially proves that tho said Moonshee, 
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Keramut Ali, having purchased certain 
property with his own money in the name of 
his son-in-law, Abdool Wahed, said one day 
in the presence of respectable witnesses that 
he had caused the mokurruree and the bill 
of sale to be purchased in the name of his 
son-in-law and had made them over to him. 


We have therefore clear evidence that 
the purchase was made by Keramut Ali be- 
namee in the name of his son-in-law, and we 
have Keramut Ali’s own evidenee to show 
that he never made them over to his son-ia-. 
law, for he swears that his son-in-law origin- 
ally purchased it. Ihave no doubt that if 
the defendant No. 1, Omdah Bebee, executed 
those conveyances, Keramut Ali, and not the 
plaintiff, was the real purchaser. I therefore 
think that the first issue in bar must be 
decided in the affirmative, that is to say, 
that the suit cannot be maintained in the 
name of the plaintiff. That, I think, is the 
substance of the issue. 


As to the second issue in bar, if appears 
that the defendant No. 2 instituted a suit 
against the defendant No. 1 for confirma- 
tion of his possession and title by setting 
aside‘an order under Act XIX of 1841. 
That suit was decreed in favor of defendant 
No. 2. The sale of part of the property for 
which this suit was brought, if the sale took 
place at all, was effected whilst that suit 
was pending ; and the plaintiff had notice 
of the pendency of that suit, for it was sti- 
pulated that the vendor was not to disclaim. 
Iu that suit, the defendant No.2 obtained a 
decree against the defendant No. 1, declar- 
ing his right to the property as against No. 1, 
and by that decree the purchaser pendente 
lite was bound, the effect of the rule of lis 
pendens being that a decree pending a suit 
is not to be gotrid of by asale by one of the 
parties whilst the suit is pending, Defend- 
ant No. 1 appealed against that decision to 
the High Court. One of the issues in the 
suit between defendant No. 2 and defendant 
No. 1 was whether defendant No. 1 was the 
legitimate daughter of Shah Bundah Ali. 
That ‘issue was decided in favor óf defendant 
No. 2. In the appeal preferred by” defend- 
ant No. 1 to the High Court, it was consi- 
dered that the Principal Sudder Ameen had 
made a mistake in the manner in «which he 
had dealt with the question of the legiti- 
macy of defendant No.l. The Court pointed 
out the error, directed that the appeal should 
remain on the files of the Court, and tha the 
Principal Sudder Ameen should take further 
evidence and return if to the Court, There » 
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was no reversal of the decree which had been 
pronounced in favor of defendant No. 2. 
Afterwards, the defendant No. 1 withdrew 
from the appeal and entered a disclaimer. 

In the 9th article of the answer of Shah 
Jonah Ali in ¿his suit, he says—“ By a deci- 
“sion of the Civil Court, your petitioner was 
‘¢ declared heir to, and proprietor of, the 
“‘ whole of the property in the presence of 
“the party under whom plaintiff claims; and 
“ the said dgcision has become final. Plaintiff 
_* cannot, therefore, maintain a fresh action in 
‘ respect of the wholeor a portion of the 
“ gaid property.” 


In the th article of defendant Omdah 
Bebees’s answer, she says—‘ The plaint 
“ itself shows that defendant No. 2 brought 
a suit against your petitioner regarding 
“this very property. On the 10th July 
“ 1865, the Principal Sudder Ameen of 
‘‘ Hooghly founda decree for the said defend- 
‘ant. True your petitioner preferred an 
“appeal to the High Court against that 
« decree, but at last considering the circum- 
“stances of the case, and afraid of being 
“ unnecessarily saddled with costs, she with- 
« drew from it, and the appeal was in con- 
“sequence struck off the file and the decree 
“of the Zillah Court confirmed on the 23rd 
‘ January 1867. Plaintiff does not seek to 
“set aside these decrees. His suit cannot 
“ therefore be sustained.” 


Upon those answers, the 2nd issue in bar 
was raised by the Principal Sudder Ameen. 
“The plaintiffs vendor, defendant No. 1, 
‘having filed a disclaimer in the previous 
“ suit, whether the present action can be 
“ maintained or not.” The meaning of that 
ovidently is, with reference to those two 
paragraphs, whether the disclaimer being 
entered, the decree would have the same 
effect as if the disclaimer had not been en- 
tered. It appears to me that the disclaimer 
and the withdrawal of the appeal by defend- 
ant No. 1 does not get rid of the effect of the 
decree which was pronounced in favor of 
defendant No. 1 against defendant No, 2, 
which still remains in force. The fact of 
this Court’s having sent back the case to 
the Principal Sudder Ameen to take further 
evidence ona particular issuein the cause 
between? defendant No. 1 and defendant 
N, 2 did not amount to a reversal of that 
decree. The appeal having been withdrawn, 
the decree has the same effect as of the 
appeal had never been preferred, and it 
is consequently binding upon ‘the’ pur- 
` chaser pendente lite, 
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only that portion of the property in the pre- 
sent suit which was conveyed by the bill of 
sale. As regards the property conveyed to 
the plaintif by the mokurruree pottah, the 
plaintifs rights are not affected by the de- 
cision, inasmuch as the mukurruree was 
executed before the commencement of the 
suit between defendant No. 1 and defend- 
ant No. 2. The finding upon the second 
issue is that, as regards the property includ- 
ed iv the bill of sale, tle present action cannot 
be maintained in consequence of the decree 
in the suit between defendants No. 1 and No. 
2, notwithstanding the disclaimer of the 
plaintiff, 


With reference to the first issue on the 
merits, we think there is evidence of several 
acknowledgments on the part of Shah Bun- 
dah Ali, that the defendant No. 1 was 
his daughter. Those acknowledgments un- 
explained amount to acknowledgments that 
she was his legitimate daughter. When 
a man acknowledges a person to be-his 
daughter, he must be taken to mean his 
legitimate daughter unless the contrary ap- 
pears. 


It is unnecessary to decide the first por- 
tion of the issue whether the mother of de- 
fendant No. 1 was the married wife of 
Shah Bundah Ali. I should consider that the 
acknowledgment by a man that a.certain per- 
son was his daughter amounts primd facie 
to an acknowledgment that the mother of that 
person was his wife. ‘The defendant, Jonab 
Ali, in the Gth article of his written statement 
says ‘‘ defendant No. 1 is the daughter of 
Phela Doomnee, a dome by caste.” But 
there is no evidence in this suit to show that 
Omdah Bebee is the daughter of Phela Doom- 
nee, or to identify her as the child whom 
Phela Doomnee brought with her when she 
entered the service of Bundah Ali. In decid- 
ing the firstissue in the affirmative, that the 
defendant No. 1 is the legitimate daughter 
of Bundah Ali, we express no opinion as to 
whether she was the daughter of Phela 
Doomnee, or whether Phela Doomnee was 
ever married to Bundah Ali. z 


There is no proof in support of the third 
issue thatthe property in dispute in this 
action was nozoarat or wugf estate. That 
part of the issue, therefore, will be found 
in the negative. The other part of the issue 
consequently does not arise. 


There is no evidence in support of the 
fourth issue, and therefore that must be 


This decision affects! found in the negative. 
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The fifth issueis whether the disclaimer 
was collusively filed. It is immaterial to 
determine that issue, for whether the dis- 
claimer was filed collusively or not, the de- 
cree in the suit between defendant No. 2 
and defendant No. 1 has not as yet been 
reversed. As I understand the meaning of 
that issue, it is whether the defendant No. 1 
filed her disclaimer in collusion with defend- 
ant No. 2 for the purpose of defeating the 
claim of the plaintiff in this suit, It appears 


to me that there is no evidence whatever to 
affect the defendant No. 1 with any collusion. 
The suit between the defendant No. 2 and 
the defendant No. 1 related to much larger 
property than that which was the subject 
of the bill of sale and of the mokurruree 
pottah in this suit, and it appears that the 
disclaimer was entered in consequence of 
a compromise effected in that suit with de- 
fendant No. 2 by which certain advantages 
were secured to her. According’ to the view 
which we have expressed in delivering judg- 
ment on the second issue, it appears very doubt- 
ful whether when the disclaimer was entered 
by defendant No. 1 she was even aware that 
the mokurruree pottah and the bill of sale 
had been executed by her husband. If the 
husband’s evidence is to be believed, she 
was never informed that he had executed 
those documents If so, if 
follows that the disclaimer could not have 
been filed collusively to get rid of the effect 
of those documents. But even if she was 
ever aware of the fact that those documents 
had been executed, there appears to be no 


in her name. 


evidence of collusion. In any view of the 
case, therefore, we think that the 5th issue, 
which, however, we think is an immaterial 
issue, must be found in the negative. 


According to our decision on these issues, 
the plaintiff is not entitled to recover mesne 
profits from the defendant No. 2. It is un- 
necessary, therefore, at present to institute 
any enquiry as to the amount of those mesne 
profits. 


The appeal Will be dismissed with costs. 
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The 10th December 1868. 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
; Judges. 


Mortgage — Conditional sale — Lien 
on other property. 


Case No. 100 of 1868. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 8th January 1866. 


Mohunt Pursoo Ram (One of the Defendants) ` 


Appellant, 
VCTSUS 
Byjnath Lall (Plaintiff) Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboos Kally Mohun Doss, Mohesh Chun- 
der Chowdhry, and Bhowanee Churn 
Dutt for Respondent. 

In a suit on the basis ofa deed of conditional sale 
to recover property which had been obtained by mort- 
gagor (in the course of a butwarrah after the sale) in 
lieu of property contained in the dead, but which defend- 
ant had purchased in execution of a decree against the 
mortgagor : 

HELD, that plaintif had no lien on this property 
which he did not purchase, 

Jackson, J —WE think that the Principal 
Sudder Ameen’s decision inthis case cannat 
be sustained. The plaintiff sues on the basis 
of a deed of conditional sale to recover cer- 
tain landed property, which it 1s admitted is 
not included in the deed of sale, but 
which itis said that Gopal Narain Siuvgh, 
who executed the deed of sale, obtained in lieu 
of other property contained in the deed in 
the course of a butwarrah which was carried 
on and confirmed after the sale had been en- 
tered into, The defendant is a purchaser in 
execution of a decree agninst Gopal Narain 
Singh, and, as appellant in this Court, urges 
that he is eutitled to the estate which he 
has bought and which it is admitted did not 
form the subject of sale to plaintiff, and that 
the judgment of the Principal Sudder Ameen 
which awards this estate to-the plaintiffin 
lieu of the estate sold to him is wrong iu law. 
We think it is wrong iu law. The prece- 
dent * quoted by him by no means supports 
the view of the law taken by him. As 
between mortgagor and mortgagee it may 
be that the mortgagee might follow what 
property remained in theemortgagor’s pos- 
session, if he alienated what he had con- 
ditionally mortgaged. But the question 
here is not between those parties, but be- 


ee — 


* 5, D. A. Reps., 1857, page 358, 
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tween two purchasers from the same person. 
The defendant purchased this estate. The 
plaintiff did not. He may have some lien 
on the estate he did purchase; but he has 
no lien on this estate which he did not pur- 
chase. 

The decision of the Principal Sudder 
Ameen is reversed, and the plaintiff’s suit, as 
far as it relates to this defendant and this 
estate, is dismissed with costs. 


The 18th December 1868, 
Present: 


The Hon’ble L. S. Jackson and E. Jackson, 
Judges. 





IWortgage—Foreclosure in respect of 
a share. 


Case No. 1645 of 1868. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 25th 
March 1868, reversing a decision of the 
Moonsiff of Buxar, dated the 29th No- 
vember 1867. 


Bhora Roy and others (Plaintiffs) 
Appellants, 


VETSUS 


. Abilack Roy and others (Defendants) 
Respondents. 


Baboo Anund Chunder Ghossal for 
Appellants. 


Baboos Poorno Chunder Shome and Shib 
Chunder Chatterjee for Respondents. 

Where several parties have an interest in a mortgage, 
it is not competent for one of them to foreclose in re- 
spect of his fractional share. 

A party suing for possession ofa share of mortgaged 
property (after its release has been effected by an ar- 
rangement made between the mortgagees and mortgag- 
or) on the ground that he had an interest in the mort- 
gage and in the funds advanced by the mortgagees, 
must show that the mortgagor had notice of such inter- 
est. 

L. S. Jackson, J.—I THINK the plaintiff in 
this case caunotsucceed. The allegation was 
that the plaintiff had been a member of a 
joint Hindoo family with one Bechun Roy 
and Leka “Roy ; that the défendants Ablack 
and others had executed in 1254 a deed of con- 
ditional sale of certain immoveable proper- 
ties to. Leka and Bechun ; that in 1862 the 
plaintif had brought his suit against Leka 
and Bechun (mgkivg the mortgagors parties 
thereto) in which bp established his right to 
an interest in the mortgage, and recovered 
from his co-sharers a portion of the profits 
which they had derived from a ticce lease 
which they held of the same property ; that 


he subsequently issued a notice of foreclo- 
sure to the extent of his fractional share in 
the mortgage, and he now sues to recover 
possession of the said share, foreclosure hav- 
ing been completed according to law. 


It appeared that a few. years after the exe- 
cution of the deed, and previous tothe suit 
by this plaintiff against his co-sharers, the 
mortgagors had come to a settlement with 
Leka and Bechun, by virtue of which the 
original deed was given up and a fresh deed 
was executed tothem. The Judge dismissed 
the plaintiff’s suit on appeal on the ground 
of limitation, holding that as 12 years had 
elapsed since they were denied any partici- 
pation in the profits by their co-sharers, they 
could not now maintain the suit, . 


This decision being brought before us in 
special appeal, the respondent admits that it 
caunot be supported, but he contends that the 
plaintiff’s suit must fail for other reasons, 
and we think this is so. 


In the first place, it appears that there has 
been no foreclosure of the mortgaged pro- 
perty as required by law. The plaintiff, as 
he alleges, was one of certain parties having 
an interest in the mortgage. We are not a- 
ware of any authority toshow that any one 
of such parties is at liberty to foreclose in 
respect of his fractional share. That is all 
the plaintiff has done in the present case, and 
it seems to us therefore that no valid fore- 
clasure having taken place, he is not entitled 
to sue for possession. 


In addition to this, it seems to me that the 
plaintiff had really no case. If it be suppos- 
ed, as probably it must be conceded, that the 
plaintiff had an interest in the mortgagé and 
in the funds advanced by Leka and Bechun, 
it would still be necessary to show that the 
mortgagor had notice of that interest so ag 
to render the arrangement afterwards entered 
into with Leka and Bechun insufficient to 
release the mortgagor. It appears to me 
that there was no evidence to show that he 
had any such notice of that interest. We 
have been asked to remand the case to the 
Court below with a view to a decision on this 
point on the evidence, but the only evidence 
which has been brought to our notice is an 
averment in he written-statement, that at the 
time of the mortgage the plaintiff and the 
parties named in the deed were members of a 
joint Hindoo family, but that partition subse- 
quently took place whereby the interest in 
the mortgage was assigned to Bechun alone. 
This, it seems to me quite clear, is no admis- 
sion at all that the mortgagor was aware 
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of the interest of the plaintiff at the time. 
It is an admission probably that he is aware 
of it now, but not that he knew it at the 
time of the mortgage or at the time of the 
subsequent arrangement in 1857. In addi- 
tion to this, it may be said that if the plaint- 
iff permitted his co-shnrers to deal with his 
money by effecting the mortgage in 1254 in 
their two names, he did thereby give them 
such dominion overhis money as to be 
bound by the subsequent arrangement en- 
tered into by them in 1857. 


For these reasons, it seems to me quite 
manifest that the plaintiffs had no case, and 
that instead of obtaining relief as against 
their co-sharers, they have sought to make the 
mortgagor liable when in fact no liability 
exists. Whether or no the plaintiff is en- 
titled to share in the benefit of the arrange- 
ment of 1857 is a question which we are 
not at present called upon to decide. 


I think, therefore, that the judgment of 
the Lower Appellate Court must be affirm- 
ed, and this special appeal dismissed with 
costs. 


E. Jackson, J—I concur in the judg- 
ment and in the reasons stated. 





The 18th December 1868. 
Present: 


The Hon’ble L. S. Jackson and E. Jackson, 
Judges. 


Evidence—Recital in a decree between 
other parties—Possession by tenant. 


Baboos Unnoda Pershad Banerjee, Mohesh 
Chunder Chowdhry, 
Shome, and Mohinee Mohun Roy for Re- 


Poorno Chunder 


spondent. 


A recital in a decree in a suit not between the partics 
to the present suit or those under whom they claim, 
cannot be evidence to bind the defendants in the present 
suit, 


Possession by a tenant does not in itself lead to any 
inference as to the character of the tenant; the fact of 
his having occupied the land, and paid rent, 12 years 
and even 20 years, being equally consistent with his 
being a tenant-at-will, a farmer, or a mokurrureedar, 


L. S. Jackson, J—Tue plaintiff in this 
case alleged that he held a mokurruree tenure 
of the lands in dispute under the party from 
whom the defendant, Sheo Churn, had pur- 
chased, and under the defendant, Sheo Dyal ; 
and that having brought a suit in the Re- 
venue Court against the defendants for da- 
mages on account of an alleged injury to his 
crops committed by them, he had been found 
by the Revenue Court not to be in possession, 
and that consequently, by reason of that de- 
cision, and on the date of the decision, he had 
been dispossessed; he therefore asked the 
Court to adjudicate upon his mokurruree 
title and re-place Lim in possession. : 


The Lower Appellate Court seems to me 
to have distinctly found that the alleged mo- 
kurruree title of the plaintiff was not proved, 
but having allowed the plaintiffan opportunity 
of adducing further evidence on the question 
of possession, and the plaintiffhaving given 
such evidence, the Judge considered that 


| possession for more than 12 years had been 


Case No. 1808 of 1868. 


Special Appeal from a decision passed by 
the Judge of Shahabad,: dated the 16th 
April 1868, affirming a decision of the 
Sudder Ameen of that District, dated the 
18th February 1868. 


Sheo Dyal Pooree and another (Two of the 
Defendants) Appellants, 


` 


VETSUS 
Mohabeer Pershad (Plaintiff ) Respondent. 


Baboos Chunder Madhub Ghose and Ro- 
mesh Chunder Mitter for Appellants. 


made out on the plaintiff’s part, and therefore 
on the ground simply of his possession 
affirmed the decree which the plaintiff had 
obtained. The contention before us in special 
appeal is that under the circumstances of 
this case mere proof of possession is uot 
sufficient to entitle the plaintiff to a verdict. 


For the respondent it is urged that, in the 
first place, there was evidence, and conclusive 
evidence, in favor of the pluintiff #3 to his 
mokurruree right, and that no objection to 
the finding of the Court below on that point 
has been tendered, but also it is urged that 
proof of possession was sufficient. 


As to the so-called cbnclusive evidence re- 
garding the plaintifs mokurruree, it appears 
to me that it was not such evidence. Thè re- 
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spondent’s spondent’s vakeel refers to an arbitration) refers to an arbitration 
award made in 1886 and to an admission of 
Sucheedanund, an ancestor of the defendant 
Sheo Churn’s vendor, as being conclusive as 
to the arbitration award. If it be conceded 
that the award is admissible and has 
been properly proved, it amounts only to a 
determination of the arbitrators that the. 
plaintiff's vendor ought to have a mokur- 
ruree lease, andit would have to be sbown 
that the mokurruree lease had in fact been 
executed in pursuance of the award. Then it 
is snid that the admission of Sucheedauund 
Supplies that want, That admission has not 
been laid before us. <A recital of it is said to 
be contained in a decree of the Benares 
Court ina suit between Sucheedanund and 
Sheo Dyal, Sheo Dyal being then plaint- 
iff. It seems to me that STE a recital taken 
from a decree not between the parties to the 
present suit, or those under whom they claim, 
cannot be evidence to bind the defendants. 


The question remains whether the Judge 
was right in holding that the plaintiff was 
entitled toa judgment on merely proving his 
possession. ‘The respondent’s pleader cites 
a decision of this Bench, to be found in 
Volume X of the Weekly Reporter, page 61, 
Bissonath Komilla and others, appellants. 
That case appears to me clearly distinguish- 
able from the present. In that case, the 
peaintiff held the lands in dispute as lakhe- 
rajdar, and his possession was cousequently 
adverse to that of the defendant who was the 
‘gemindar ; and in that case Mr. Justice 
Mitter and myself, properly as L think, ap- 
plied the ruling’ of the Judicial Committee of 
the Privy Council which is cited in our judg- 
ment. In the present case, the plaintiff was 
by his own admission the tenaut of the de- 
fendants, and he states that he paid them 
rent; his possession, therefore, does not in 
itself lead to any inference as to the charac- 
ter of the tenure. The fact of his having 
occupied the land and paid rent for twelve 
years, or even twenty years, is equally consist- 
ent with his being a tenant-at-will, a farmer, 
or a mokurrureedar. I think, disrefoie, that 
the Judge was wrong in holding that on proof- 
of possessioħ, the plaintiff was entitled to a 
decree. “Moreover, he-did not merely ask for 
possession, but he asked the Court to adjudi- 
cate upon his alleged mokurruree title and 
to restore him to possession as mokurruree- 
dar. I think the decision of the Lower Ap- 
pellate Court must be,reversed with costs. 


E. Jackson, J.—I am wholly of the same 
opition. 


| 
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The 19th December 1868. 


Present: 

The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
Mortgage—Limitation — Foreclosure 

— Possession. 


Case No. 180 of 1868. 


Regular ‘Appeal from a decision passed 
by the Judge of Sarun, dated the 19th 
larch 1868. 


Runjeet Narain Singh and others (Plaintiffs) 
Appellants, 


VETSUS 


Mussummat Shureefoonissa and others 
(Defendants) Respondents. . 


Mr. R. T. Allan and Baboos Unnoda- 
Pershad Banerjee and Kalee Mohun 
Nai for Appellants. 


. C. Gregory and Moonshee Mahomed 
Eusuff for Respondents. 


Where a mortgage bas not legally been put an 
end to, the mortgagor ( or his representatives ) is en- 
titled to come into Conrt and ask to be allowed to 
redeem, provided 60 years have not elapsed since the 
last recognition by the mortgagee of the plaintiff's 
title to the mortgaged property. 


Where, in proccedings held before the issue of Cir- 

cular Order of 22nd July 1818,a mortgagor had the 
opportunity, in a Court competent to decide the matter, 
to contest as against the mortgagees all questions of 
fact necessary to give a good and absolute title to 
the mortgagees, and though called upon did not show 
that the mortgage was a bad one, but admitted that 
the mortgagees were not paid off and that an exten- 
sion of the year of grace had elapsed without Lis 
erforming any of the condittons which would have 
saved the property from being foreclosed : it was HELD, 


that even if the proceedings did not possess the 
were sufficient in 


character of a regular suit, they 
if such was their 


themselves to effect a foreclosure, 
purpose. 


Where a party originally a mortgagee out of pos- 
session has been put into possession by the act aud 
permission of the mortgagors, he has really (inasmuch 
as a parol contract is sufficient in this country to pass 
immoveable property) obtained a new title altogether 
different from that which he possessed before and hav- 
ing its foundation in the act of the parties themselves 


when they put him into possession, 


Phear, J.—THE plaintiffs sue jointly to 
redeem certain joint properties specified in the 
plaint, which they allege were mor tgaged 
under bonds, dated 14th March, ‘29th August, 
and 14th September 1806, 8th June 1807, and 
9th March 1809, executed by Doorg Beejoy 
and Hurruck Narain. The plaint is exceed- 
ingly imperfect, aud itis much to be ře- 
gr otted that it was received by the Lower 
Court. But although the cause of action 
is no farther disclosed by it than we have 
a written statement was a ter- 


t explained, 
B by the plaintiffs in which hey 


wards put in 
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say that “ Doorg Beejoy, having overstepped | first to last, until the commencement of this 


“the bounds of his right, executed ikrarna- 
“mahs in 1806 and 1807 in reference to 
“the entire 8 annas share in favor of the 
‘*defendant’s ancestor, without notifying the 
“ shares of Sheo Dyal Singh and Bunnoo 
“Singh.” They then state that the heirs 
and representatives of Sheo Dyal Singh and 
Bunnoo Singh, by certain civil proceedings 
recoyered their two-thirds share of the pro- 
perty of their ancestor, and that according 
to an ikrarnamah, dated 9th March 1809, 
the foreclosure of the property which is now 
in suit, namely, as they state, the remaining 
- one-third share of the property of the com- 
mon ancestor, has not taken place: it is 
still under mortgage. 


From the plaint and this written state- 


ment taken together, we gather that the 
plaintiffs sue to redeem certain property as 
being their joint property ; that they rely 
upon the fact of the property having origin- 
ally belonged jointly to two brothers whom 
they uow represent, namely, Doorg Beejoy 
and Hurruck Narain ; that this joint property 
was mortgaged by one of the two brothers, 
Doorg Beejoy; and that by an ikrarnamah, 
dated 9th March 1809, the foreclosure of this 
property which had been attempted by the 
mortgagees had not taken place, and that 
therefore the property under mortgage was 
still under mortgage. 


Upon reference to the deeds of 1806, 1807, 
and 1809, it appears that those of 1806 were 
executed by Doorg Beejoy alone, that of 
1807 by Hurruck Narain, and again that of 
1809 by Doorg Beejoy. It is in argument 
contended by the plaintiffs that the result 
of these deeds must be treated as if there 
were two separate mortgages, one by Doorg 
Beejoy of his share in the property, and the 
other by Hurruck Narain of his share in the 
property. But it is observable that the 
hut-kobalas executed in 1806 by Doorg 
Beejoy make no mention of Hurruck Narain’s 
share. They treat the whole of the property 
as belonging to Doorg Beejoy himself. The 
ikrarnamah of 1807 executed by Hurruck 
Narain represents that Hurruck Narain exe- 
cuted the document as agent of Doorg Beejoy 
and shareholder of the property. Finally, 
the ikrarnamah of 1809 is in the sole name 
of Doorg Beejoy. It appears to us from 
these facts, and also from the statements 
which have been made in the argument, that 
it is impossible to come to any other con- 


suit, tranted as the joint property of Doorg 
Beejoy and Hurruck Narain, of which the 
dispositions made by Doorg Beejoy buve 
beeu effectual as against both brothers. ‘The 
present suit to redeem is founded, in terms, 
upon the ikrarnamah of 9th March 1809, 
and that ikrarnamah is the sole act of Doorg 
Beejoy. We think, theretore, that the 
argument put forward by the plaintiffs to the 
effect that the mortgages were several, and 
must be treated in this suit upon their sepa- 
rate merits, has not been supported by the 
facts of the case; and we further fee! that 
it would be extremely difficult, ina suit of 
this kind, to treat them so even if the fucts 
tended to support the allegation of the mort- 
gages being separate, This is a suit 
brought by persons allegiug themselves 
to be co-owners, to redeem jointly one pro- 
perty, and we think it would be exceedingly 
inconvenient, if not entirely out of the power 
of this Court, to decree a suit in favor of 
one of. the plaintiffs’ relntive to a portion of 
the property, and to dismiss it relative to the 
other plaintiff and the other portion of the 
property. Weare of opinion that the facts 
upon which the plaintiffs rely in their plaint 
and in their written statement, and the docu- 
ments referred to by them, show distinctly 
that the mortgage so made by Doorg Beejoy 
of the whole of the property was intended 
by both brothers to be effectual as against 
them both; and the proceedings from the date 
of the several mortgages in 1806 till the 
time when the ikrarnamah of March 1809 
was executed, took place with the knowledge 
of both brothers, and with the intention that 
these proceedings and the acts connected 
with them should be the proceedings and 
acts of both. 


In this view, the question that we have to 
decide is simply this, whether the mortgage 
of the whole of the property which the plaint- 
iffs say was the result of these several 


-deeds and ikrarnamahsg, is still subsisting, aud 


whether the plaintiffs have a right to redeem 
as against the defendants. å 


Mr. Allan on behalf of the plaintiff urges 
very forcibly that nothing in the shape of 
foreclosure of this property, that is to say, 
nothing that in law amounts to a foreclosure, 
has yet been effected, and therefore, although 
he is obliged to admit thaé the last recognition 
by the defendants, or any one who preceded 
them, of the plaintiffs’ title to the mortgaged 


clusion than that the property which the | property was made 59 years and 10 mouths 
plaintiffs now seek to redeem, has been from before the commencement of the suit, yetthe ° 
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plaintiffs havea right by law to set up their 
claim to redeemin a Court of Justice, and 
that this Court must decide that claim upon 
-the facts of the case, aud without regard to the 
lapse of time which has occurred. We need 
hardly say that we entirely agree with Mr. 
Allan in the position which he has thus 
taken. Ifthe mortgage has not legally been 
‘put an end to, then, as 60 years have not 
elapsed since the last recognition by the 
mortgagee, there can be no doubt that the 
plaintiffs are entitled to come into Court and 
` ask to be allowed to redeem, The question, 
therefore, as we have already said, for the 
Court to decide is simply this, whether or not 
the original mortgage upon which the plaint- 
iffs rely has come to an end, 


The plaintiffs contend that the ikrarnamah 
of 9th March 1809 has the effect of keeping 
the mortgage open, at least for the month 
succeeding that date, nnd that, as no proceed- 
ings were afterwards taken to foreclose the 
mortgage from that date until the date of the 
institution of the suit, the mortgage is still 
subsisting. We find, upon looking into the 
documents in this case, a roobakareeof Decem- 
ber 1809; and from that it appears that the 
ikrarnamah of March 1809 was preceded by 
some sort of process which brought Droog 
Beejoy, if not Hurruck Narain also, into Court, 
and that if was in consequence of Doorg 
Beejoy having thus been brought into Court 
by the mortgagees that he made the petition, 
the substance of whichis given in the ik- 
rarnamah of 9th March 1809, By that 
ikrarnamah certainly, taken into considera- 
tion with the other facts mentioned in the 
roobakaree, we think that Doorg Beejoy at 
that time very clearly admitted that he had 
had notice of foreclosure of these very proper- 
ties more than twelve months aptecedently 
to that day ; that the mortgage-money had 


‘not been paid within the year of grace which 


followed upon the notice ; and that it was not 
indeed paid on the date of this ikrarnamah. 
On the footing of these facts, he begged that 
the year of grace might be extended for at 
least a menth longer, and that he might have 
that teme within which to pny the money and 
thus to-protect the property from becoming 
the absolute property of the mortgagees. 
The rogbakaree of December, to our minds, 
is but the last'of the proceedings in Court, 
which commented ,before the execution of 
the ikrarnamah of ‘the 9th March 1809 by 
Doorg Beejoy, and that roobnakaree states 
thfit: the-month had elapsed, and that within 


grace) Doorg Beejoy had failed to pay the 
mortgage-money, or any portion of it. 
And we think that it is also clear from the 
roobakaree that this last proceeding took 
place in the presence, atany rate, of Doorg 
Beejoy. Our conclusion is that, whether 
we call those proceedings, proceedings in a 
regular suit or not, Doorg Beejoy had an 
opportunity in a Court competent to decide 
the matter, to contest as against the mort- 
gagees all questions of fuct necessary to 
give a good and absolute title to the 
mortgagees. He had the opportunity, and 
was in fact called upon if he could, to show 
that the mortgagees were paid off, or that 
the. mortgage was a bad one, or that the year 
of grace had not elapsed. That he did not 
do this, that he never attempted to do it, but 
that on the contrary he admitted every one 
of the facts at the date of the ikranamah, 
is clear from the roobakaree ; and we further 
conclude thatin December, he, in the Court 
whose roobakaree we are referring to, àd- 
mitted that at that time the money was not 
paid, and that the extension of the year of 
grace had elapsed without his having per- 
formed any of the conditions which would 
have saved the property froin beiug foreclosed. 
We thus think that the declaratiou of fore- 
closure contained in that roobakaree of De- 
cember 1809, was a declaration as between 
parties who had appeared before the Court, 
and who had had every opportunity of és- 
tablishing such facts in their favor as would 
have prevented the property from being fore- 
closed, if such facts could have been estab- 
lished. 


Assuming that these proceedings in Court 
are not equivalent to a regular suit, it is ne- 
cessary to see whether the decision of the 
Privy Council reported in Volume V Week- 
ly Reporter, Privy Council Rulings, page 47, 
makes them a nullity, so far as regards the 
validity of the foreclosure. The Privy 
Council in that case, after reciting the Regu- 
lations of Bengal which bear- upon the mat- 
ter of foreclosure and redemption, say as 
follows :—‘* The general effect of these Re- 
“ gulations is that if any thing be due on 
“the mortgage, and the mortgagor makes 
“an insufficiens deposit, and æ fortiors if he 
“ makes no deposit at all, the right of re- 
“ demption is gone at the expiration of the 
“ year of grace. The title of the mortga- 
‘“‘ gee, however, is not even. theu complete. 
‘© Tt was ruled by the Circular Order of the 
“ 22nd of July 1813, No. 37, and has ever 


that month (the extension of the year of | “since been settled law, that the function 
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“of the Judge under Regulation XVII of | goes to show, they were the proceedings 


“ 1806, Section 8, are purely ministerial, 
“ and that a mortgagee after’ having done all 
_“ that this Regulation requires to be done in 
“order to foreclose the mortgage and make 
“ the conditional sale absolute, must bring a 
“ regular suit to recover possession if he is 
“ out of possession, or to obtain a declara- 
* tion of his absolute title if he is in posses- 
“ sion.” 


We observe, in passing, that the pas- 
snage which we have just now quoted is 
not a judicial decision. It is merely a state- 
ment of the law and practice, preliminary, 
no doubt, to a final decision in the case be- 
fore the Privy Council, but in no way neces- 
sary to that decision. Mr. Allan has, how- 
ever, referred to it with the desire, as we 
understand his argument, of making out 
that the proceedings before the Court, such 
as they were, in March 1809, followed by 
the roobakaree of December, only amount- 
ed to the exercise of such of the functions 
of the Judge as are here mentioned and re- 
ferred to as being purely ministerial. We 
think that Mr.- Allan is.slightly mistaken in 
_ his argument. In referring to the functions 
of the Judge under Section 8 Regulation 
XVII of 1806, that is, to the functions of 
the Judge relative to the issuing of the no- 
tice, the Privy Councildo notin any way re- 
fer to the actions of the Judge of such a nature 
as those which we have spoken of, and which 
followed the lapse of the year of grace, not 
preceded it. In truth, what took place in 
March 1809 and December 1809 had no 
refereuce to the Regulations at all; and if, 
as is probably correct, they do not exactly 
possess the character of a regular suit, they 
still were proceedings in which each party 
had a fair opportunity to represent his case 
before the Court; and the final decision 
come to was a decision upon the merits put 
forward by both parties. Itis worthy of 
remark, as bearing upon this point, that the 
Privy Council prefaced their judgmént in 
the case to which we have referred by say- 
ing “that it is desirable, before going fur- 
“ ther, to state what the law of foreclo- 
‘“ sure, as established by the Regulations and 
. “ the practice of the Courts of Bengal, is.” 
They evidently considered proceedings in 
foreclosure to be matter of practice as well 
as of Regulation law. 


` Now, the -proceedings with which we are 
concerned took place before the Circular 
Order of 22nd July 1813 was issued, 
and, as far as any thing we have heard to-day 


which were regularly practised in the Civil 
Courts antecedently to the issuing of that 
order, for the purpose of determining be- 
tween parties the relative claims of redemp- 
tion and foreclosure. It thus seems that 
even if this passage of the Privy Council’s 
judgment were to be taken as Mr. Allan 
wishes ns to take it, thatis, ag an authori- 
tative declaration of the existing law and 
practice of the Courts of Bengal in reference 
to suits for redemption and foreclosure, it 
appears from the express words of the Privy 
Council that that very law and practice 
date from July 1818, and were theréfore 
not necessarily the law and practice which 
obtained antecedently to that date. 

Mr. Allan further contended, as we under- 
stood him, that inthe absence of any thing 
to the contrary, it must be considered that 
the Circular Order of July 1813 was declara- 
tory of the previous law and practice, aud 
not the institution of any thing new. We 
do not think: that we ought to accept that 
suggestion. We think that we ought to take 
what we find to have been the acts of Court 
as having been properly authorised by law 
and practice, unless wesee some evidence to 
the contrary. We are therefore of opinion, 
even having regard to the decision passed 
by the Privy Council in the case from which 
I have quoted, that the proceedings of 
foreclosure which took place in 1809 were 
sufficient in themselves to have effected a 
foreclosure, if such was their purpose. We 
have already said that we think, that as far 
as regards Doorg Beejoy, these proceedings 
in their terms do effect sucha forceclusure. 
But we also think, from the very words 
of the written statement of the plaintiffs 
in the case, to which we have already- 
more than once referred, that the actions of 
Doorg Beejoy in March 1809 are relied 
upon in this case as being actions which 
affected the whole of the property, that is 
to say, Hurruck Narain’s interest as well 
as Doorg Beejoy’s. The plaintiffs say that 
theikrarnamah of 9th March 1809 did have 
the effect of keeping the mortgage of the 
whole of the property open. That yas the 
ikrarnamah, as we have already said, exe- 
cuted by Doorg Beejoy in which he admit- 
ted knowledge of notice of foreclosure, the 
pendency of foreclosure proceedings, and ask- 
ed for time, and by whichsetime was given. 
The plaintiffs, by relying upon this as the 


‘foundation of their claim to redeem, do we 


think oblige us-to come to the conclusion that 
Hurruck Narain at that time not only had 
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notice-of foreclosure, but that he accepted: maintaining that the mortgage relationship 


théfacts of Doorg Beejoy in regard to the 
projerty and the matter of redemption as 


was put an end to by the act of the mortgagors 
themselves, and that they, the defendants, ov 


being. acts which were good as well against | rather their predecessors, obtained possession 
himself as against Doorg Beejoy. It follows | of and absolute right to the land by actual 
that the foreclosure which the proceedings | delivery at the hands of those mortgagors. 


of 1809 effected, although in name made 
against Doorg Beejoy alone, was operative 
also to bind the property against Hurruck 
Narain. 

This disposes of the case. We wish, how- 
ever, to add thatwe think that the second 
branch of Mr. Gregory’s argument would 
nlone have been sufficient to have ensured 
success to his client. It seems to us impossible, 
on the written statement of the parties and 
such of the evidence in the case as we have 
hada glimpse of, to resist the conclusion 
that in December 1809 the predecessors of 
the defendants were allowed to take posses- 
sion of the property by thepermission of 
Wurruck Narain and Doorg Beejoy. It is here 
necessary that we should refer once more 
to the judgment of the Privy Council. 
The passage which wo have already quoted 
says that, in order to foreclose the mortgage 
nnd make the conditional sale absolute, the 
mortgagee must after having doneall that 
this Regulation requires “bring a regular 
“ suit to recover possession if he is out of pos- 
“ yession, or to obtain a declaration of his ab- 
“ solute title if he is in possession.”’ 


Now, we think that these alternatives 
exhibit two cases quite distinct from the 
one which Mr. Gregory puts before us. 
We think that the words refer in the first 
alternative to the mortgagee being out of 
possession ns mortagee, and in the second 
alternative to his being in possession as 
mortgagee. In either of these cases, he cannot 
alter his character without bringing a 
suit, or taking such proceedings as would 
be equivalent to a suit’ according to the 
practice of the Court. But the third alternative 
which’ Mr. Gregory puts before us is this, 
namely, that having bren originally a mort- 
mavee out of possession, he has been put into 
possession by theactand permission of the 
mortgagor. “In other words, inasmuch as a 
parol comract is sufficient in this country to 
pass immeveable property, he has really ob- 
tained a.new title, altogether different from 
that which he possessed before and having its 
foundation in the act of the parties themselves 
when they put him into possession. On the 
state of facts which we have already men- 
tiongd, we think it is almost incontestable, 
having regard to the lapse of time which has 

‘occurred, that the defendants are justified in 


There is one more defence to this suit 
which we also thiuk valid as regards a por- 
tion of the property. In the suits of Decem- 
ber 1823and May 1824, the very issue which 
is the cardinal issue in the present suit 
was in our opinion raised between the 
parties and decided by a competent Court, 
although it then only related to a portion of 
the lands which are the lands in suit. We 
understand from the explanation which has 
been given in the course of the argument on 
both sides that these suits were suits brought 


-by the present defendant’s ancestors, seeking 


to recover rent from the present plaintiff's 
ancestors, and that in those suits, the defend- 
ants resisted the plaintiff’s claim on the 
ground that the lands were not the lands of 
the plaintiffs, but belonged to them, the then 
defendants, Consequently, it was impossible 
for the Courts ta proceed toa decision on 
the claim of the plaintiffs without determin- 
ing the issue which was so raised, and that 
issue having once been raised between the 
parties, it being the substantial issue in the 


case and determined by a .competent Court 


which had full power as between the parties 
to determine it, it is not now open to those 
who succeed to the title of the parties in that 
suit to again re-open itin reference to the 
same subject of contest. We are reminded 
that we omitted to mention the names of the 
villages to which those decrees refer. They 
are an 8 annas of Mouzah Bhyara and 
Mouzah Bhugmanpore. 

Then, with regard to Rampore, we think if 
is quite clear, as Rampore was certainly not 
one of the properties which were mortgaged 
by the deeds upon which the plaintiffs rely, 
they can have no right under those deeds to 
make it their own by redeeming it. It is 
not necessary that we should express any 
opinion upon the character of the suit in 
which the ancestors of the present defend- 
ants succeeded in obtaining a decree for the 
possession of Rampore. We confine ourselves 
to the remark that it cannot in our opinion 
bemade the subject ofthe titleto redeem 
which the plaintiffs set up under deeds which 
undoubledly do not embrace it, or in any 
way refer to it. l 

To recapitulate, we think that Rampore 
was never the subject of the mortgage at 


1868. Civil 
all, and that the mortgage which did exist 
over other properties was terminated either 
by complete foreclosure or by the act of the 
plaintiffs’ predecessors in 1809. The plaintiffs’ 
suit therefore, in our judgment, fails entire- 
ly and ought to be dismissed. This 
appeal is, therefore, dismissed with costs. | 





- The 19th December 1868. 
Present: 


The Hou'ble F. B. Kemp and E. Jackson, 
Judges. 


Registration—Remedy for refusal— 
Section 84 Act XX. 1866. 


Case No. 1422 of 1868. 


Special Appeal from a decision passed by. 


the Judge of Tirhoot, dated the 18th 
February 1868, reversing a decision of 
the Sudder Ameen of that District, dated 
the 19th July 1867. 


Toolsee Sahoo and others (Plaintiffs) 
Appellants, 


VET SUS 


Mohadeo Doss and another (Defendants) 
` Respondents. 


Mr. R. E. Twidale for Appellants. 


ifr, C. Gregory for Respondents. 


Where a Registrar refuses to register an instrument, 
the remedy is by a petition to the Judge under Section 
84 Act XX of 1866, a regular suit to enforce registration 
does not lis, 


Kemp, J.—Tu1s was a suit to enforce 
registration of a deed being a ticca pottuh, 
which the defendaut before the Registrar of 
of Deeds denied the. execution of. The 
Judge held that the suit would not lie, inas- 
much as Act XVI of 1864 had been repeal- 
ed by Act XX of 1866, and that Section 15 
of the former Act, under which a suit may 
be: brought to enforce registration, had been 
re-placed by Section 84 of the latter Act, in 
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which Section the course is laid down which 
ought to be pursued when a Registrar ‘xa- 
fuses to register a document the registration 
of whichis compulsory. The suit ofthe 
plaintiff was, therefore, dismissed with posts. 


The decision of this appeal was postponed 
for the decision of a Full Bench in a case refer- 
ed by this Bench. ‘That decision* has now 
been received, Although the point for de- 
cision inthis case has notbeen distinctly 
decided by the Full Bench, inasmuch ag 
the point referred to them was a different 
one, ‘still from the remarks of some of the’ 
learned Judges who formed the Full Bench 
we think it may be gathered that al- 
though the point was not actually before 
them, they were of opinion that a regular suit 
to enforce registration, the party having 
neglected to pursue the steps laid down in 


“| Section 84 of Act XX of 1866, would not 


lie. 


Under the former Act, Act XVI of 
1864 and under Section 15 of that Act, if 
a District Registrar or a Deputy Registrar 
refused to register an instrument, it was 
lawful for any person interested to institute 
a regular suit to establish his right to have 
such instrument registered ; but the provi- 
sions of this Section of the older law are 
omitted inthe latter law, namely, Act XX 
of 1866, and from the report of the Selects 
Committee of the Council of the Governor 
General of India upon the latter law, it is 
clear that the Legislature intentionally 
abolished the regular suit which under Section 
15 of the former law, a party whose deed 
the Registrar had refused to register, could 
bring to establish his right to have such in- 
strument registered, for in paragraph 16 of 
the Report of the said Committee, the follow- 
ing passage occurs :—“ Seclions 82, 83, and 
‘ 84 made plainer the remedy for refusing 
‘t to register; Section 83 abolishes the propos- 
“ed regular suit and substitutes au appli- 
“ cation to the Court by a petition.” From 
this it is clear that in the first draft of Act 
XX of 1866, it was proposed to make it 
lawful for any person interested to institute 
a regular suit, dnd this privilege wag there- 
fore intentionally withdrawn when the bill 
was passing through the Select Committee. 


In the present case, the plaintiff having 
neglected to avail himself of the remedy which 
the law gave him under Section 84, has 
only himself to blame. *We may also observe 
that, as remarked by the‘learned Chief Jus- 

h) 


* See infra, Full Bench Rulings, p. 51. 
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tice in the decision of the Full Bench above 
alluded to, a purchaser or lessee, as the pre- 
sent plaintiff is, can always protect himself, 
and if he does not, itis his own fault. He 
should take care before he pays his purchase- 
money,—or as in this instrument, advauces 
money on a zur-i-peshgee lease—to get the 
deed registered, or to obtain an authenticated 
power-of-attorney from the vendor or lessor 
authorising some one in whom the purchaser 
or lessee has confidence to register the deed 
or lease as agent of the vendor or lessee. 


` We are, therefore, of opinion that- the 
Judge was right in law in holding that the 
suit of the plaintiff would not lie. 


We dismiss the special appeal with costs, 
bearing interest. 


Jackson, J.—In the decision which I re- 
corded on the occasion of the former suit 
which has been referred to by’ my learned 
colleague, and which was subsequently decid- 
ed by a Full Bench of this Court, I stated 
my opinion that the right to bring a separate 
suit to enforce registration had not been 
taken away by Act XX of 1866. The 
Judges who decided the Full Bench suit 
have nearly all stated their opinion that 
that power to bring asuit no longer exists, 
and therefore I do not press that opinion auy 
longer. In addition to that, it would appear 
vety distinctly from what we have since ell- 
cited, on examination of the report of the 
Select Committee of the Legislature which 
passed this law, that the Legislature did in- 
tend to abolish, and did abolish in fact, the 
power to bring a separate suit. In the Draft 
Act which was originally published, there 
was a distinct Section which stated that a 
person who had failed in obtaining registry 
could bring a regular suit, and it was dis- 
tinctly declared in that Section that, for the 
purposes of that suit, the unregistered deed 
might be received in evidence. The Select 
Committee deliberately altered that Section 
and substituted in its place the procedure by 
petition. I think it. would have been better 
had it been distinctly stated in the Act that 
the power to bring a suit was abolished. 
I think .that many people may’be misled 
by its not having been so distinctly stated. 
I think that the plaintiff in this case has 
certainly been misled by it. However that 
may be, is it is for this Court to carry out 
the law as it has Deen passed, if the plaintiff 
has made a mistake the Court cannot assist 
him. The plaintiff's remedy was by petition 
to the Judge and not by a civil suit. 

The civil suit must therefore be dismissed. 
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The 2lst December 1868. 


Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 


pherson, Judges. 


Disappearance of a Hindoo — Pre- 
sumption of death—Succession. 


Case No. 1869 of 1868, 


Special Appeal froma decision passed by 
the Additional Judge of Jessore, dated 
the 5th March 1868, reversing a decision 
of the Sudder Ameen of that District, 
dated the 2nd October 1866. 


Junmajoy Mojoomdar (Plaintiff) Appellant, 
versus 


Keshub Laul Ghose (Defendant) 
Respondent. | 


Mr. R. E. Twidale and Baboo Bhowanee 
Churn Dutt for Appellant. 


Mr. J. S. Rochfort and Baboos Romanath 
Bose and Mohendro Lall Shome for Re- 


spondent, ‘ 


. When a Hindoo disappears and is not heard of for a 
length of time, no right accrues to any person as his 
heir until after the expiry of 12 years from the date on 
which he was last heard of. 


Macpherson, J.—We think the judgment 
of the Lower Appellate Court is right, and this 
appeal ought to be dismissed. As the case 
is placed before us, the real contest is as to 
the right of succession to one Gora Chand. 
This Gora Chand, it is found by the Lower 
Appellate Court, disappeared about the year 
1258 and has not since been heard of. A 
grandson, Punchanun, aud Umbiea, the widow 
of a deceased son, having both died, the 
respondent Kvstub Laal Ghose contends 
that he, as the next heir of Gora Chand, aç 
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the time of expiry of 12 years from the date 
of Gora Chand’s disappearance, is entitled to 
possession of the property which is the sub- 
ject of the present suit. The Lower. Court 
has found asa fact that Punchanun died in 
Srabun or Bhadur ]270; that Umbica died 
in April of the same year ; and that both of 
them died within 12 years of the date of 
Gora Chand’s disappearance. 


The plaintiff in this suit claims under a 
mortgage from Punchanun ; but the respond- 
ent Keshub Laul contends that as Pun- 
chanun, if he did mortgage the property, did 
so within 12 years of Gora Chand’s disap- 
pearance, he did it before any right accrued 
to him and at a time when he could not deal 
with the property, and that therefore the 
mortgage does not affect or interfere with 
the rightsof Keshub Laul asthe next heir 
of Gora Chand. The question is whether, 
when a Hindoo disappears and is not heard 
of for alength of time, any person can suc- 
ceed to or take any interest in his property 
as heir, until after the expiry of 12 years from 
the date on which he was last heard of. 


We think that noright accrues to any per- 
sod as heir to the person disappearing until 
the 12 years have been completed. There 
is not much authority on the subject: but 
this appears to be the opinion of such writ- 
ers as have touched upon the point. In the 
course of the argument we have been referred 
to Macnaghten’s Hindoo Law, Volume II, 

` page 9; a case reported in Sir Hyde East’s 
Notes and to be foundin Morley’s Digest, page 
152 ; another cise in Select, Reports, Volume 
TII, page 29 ; Strange’s Hindoo Law, Volume 
I, page 853; Vyavastha Durpnoa by Baboo 
Shama Churn Sirear, pages 10 and 113 and 
fn unreported case, Regular Appeal No. 46 

-of 1868, decided by a Division Court (Loch 
and Glover, J. J.) on the 8rd December 
1868. 


Being of the opinion which we have ex- 
pressed, we think the judgment of the Lower. 
Appellate Court is substantially right. 


It has been further urged in special appeal 
that the plaintiff is entitled to a decree on the 
ground that Gora Chand became a Byragee 
before or when he disappeared : but that was 
not one of the issues raised in the first Court 
nor was it a part of the case as originally 
made by the plaintiff ; and further, the Lower 
Appellate Court fiuds asa fact that it is not 
proved that Gora Chand became a Byragee. 
We, therefore, think that on this ground 
also the special appellant fails, and that this 
appeal should be dismissed with costs. 
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Tbe 21st December 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Procedure—Execution—Suit--Wrong- 
ful payment by order of Court. 


Case No. 2471 of 1868. 


Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated the 
5th June 1868, affirming a decision of the 
2nd Subordinate Judge of that District, 
dated the 30th December 1867. 


Omanath Roy Chowdhry (one of the 
Defendants) Appellant, 


versus 
Suroop Chunder Bose (Plaintiff) Respondent, 


Mr. R. T. Allan and Baboo Motee Lall 
Mookerjee for Appellant. 


Baboo C hunder Madhub Ghose for 
Respondent. 


A question alread y decided by a Cort of special 
jurisdiction cannot be tried again in course of executing 
the decree passed by that Court. 


Money paid over at the instance of a judgment-credit- 
or under a wrongful order of Court may be recov@red 
by means of a suit in the Civil Cuurt. 


Phear, J—We think that the Lower Ap- 
pellate Vourt is quite correct in its view of 
Indeed, if we held otherwise, we 
should be holding that a question which 
had already been decided by a Court of spe- 
cial jurisdiction could nevertheless in the 
course of executing the decree passed by 
that Court be tried over again, and the de- 
cision then come to be reviewed in the 
Civil Court. After the decree for arrears of 
rent was passed by the Deputy Collector 
against Koylush, all that remained for the 
Deputy Collector’s Court to do was to exe- 
cute the decree against Koylash, and that 
Court had no jurisdiction to execute the 
decree as if it had been passed ggainst some 
other person. ’ i 


It seems to us that there is also another 
ground upon which the judgment of the 
Court below can be supported, nemely, that 
even had this decree of the Deputy Collector 
been passed against Syroop Chunder himself, 
the order made by the Deputy Collector 
for the paymeut of money iuto Court. and 
the .-subsequent payment of that money over 


ito the judgment-creditor would not have’ 
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been warranted by law. It therefore appears 
tous to follow that the money which had 
been thus paid over at the instance of the 
judgment creditor under a wrongful order of 
the Court might be recovered by the person 
from whom it was extorted, by means of a 
suit in the Civil Court. We think that this 
appeal must be dismissed with costs. 


The 21st December 1868, 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. . 


Mesne profits—Res adjudicata. 
Case No. 140 of 1868. 


Regular Appeal from a decision passed by 
-the Subordinate Judge of Gya, dated the 
24th March 1868. 


Byjnath Pershad (Plaintiff 
` Appellant, : 


VETSUS 


Badhoo Singh and others (Defendants) 
Respondents. 


. Mr. R. T. Allan for Appellant. 


® 

Baboos Qnoocool Chunder Mookerjee and 
Nil Madhub Sein for Respondents. 

In a suit for possession wasilat was not treated as one 
of the matters in issue, and the right to recover it was 
not decided one way or other, although the plaint con- 
tained a prayer for wasilat; Herp that the question 
of wasilat could not be regarded as a cause of action 
“heard and determined” in that suit within the meaning 
of Section 2 Act VIII. 1859, 


Where the amount of mesne profits cannot be ascer- 
tained till after the end of the year, the cause of action 
does not arise until the end of the year, 


Parties in possession are liable for wasilat to the 
legal owners whom they keep out of possession, even 
though there was no mæla fides on their part. 

Macpherson, J.—Tuis is n suit for wasi- 
lat. 


The respondents take the objection that 
the suit is bad under Section 2 of Act VIII 
of 1859, and ought to be dismissed altoge- 
ther up» the ground that iu the plaint 
which was filed in the suit under which the 
appellant obtained possession of the proper- 
ty the mesue profits of which he now claims, 
there was a prayer for wasilat. It is con- 
tended that as thé plaint in the former suit 
asked for wasilat, and’ the decree gave only 
possession and did not allude in any way to 
the” prayer for wasilat, it mnst be taken 
«that, as regards the latter, that suit was 


dismissed. It should be added that the 
appellant having been declared by the High 
Court to be entitled to a decree for posses- 
sion, he subsequently applied for a review of 
judgment and that at the hearing of the ap- 
plication for review (but not in the written 
grounds which were filed in support of the 
application,) it was urged that the question 
of wasilat ought to have been disposed of. 
The High Court expressed an opinion that 
it was too late then to enter into any question 
of wasilat, and that if there was any such 
defect as alleged, the appellant might (if so 
advised) apply to the-Court of first instance. 
The appellant did, therefore, apply (by peti- 
tion in the course of proceedings which were 
taken for executing the decree) to the Lower 
Court ; but that Court keld that the applica- 
tion ought to be made by way of review of 
the origina) judgment, and not by a mere sum- 
mary petition. No further step was taken 
in the matter until the present suit was in- 
stituted. 


We find that no allusion to the question of 
wasilat was ever made by any of the parties 
or by the Court, save and except the mention 
of it in the plaint, and what passed on the 
application made to the High Court for re- 
view, and subsequently. before the Judge of 
the Zillah, Wasilat was never treated as 
one of the matters at issue in the suit, and 
the right to recover it has not been decided 
one way or other by any Court. Under the 
circumstances, we think it impossible to say“ 
that the cause of action in the present suit 
is one which has been “ heard and determin- 
ed” in a former suit within the meaning of 
Section 2 of Act VIII of 1859 ; and there- 
fore we see no reason why the Court should 
not take cognizance of the present suit. 


Qn the merits, it appears to us that the 
appellant is entitled to succeed on the second . 
ground of appeal stated in his writteu me- 
morandum of appeal, but upon uo other 
ground. We think the claim for mesne pro- 
fits for the year 1268 is not barred by limit- 
ntion, because the amount of the mesne pro- 
fits for’ that year could not be ascertained 
until after the end of that year, and there- 
fore there was no cause of action until the 
end of the year, which is within six years 
from the date of the institution of the pre- 
sent suit. 


` In other respects, the decision of the 
Lower Court is right. The amount of wasi- 
lat has been assessed upon the proper prin- 
ciple ; and the Court was in our opinion 
right in adopting the rate at which the ap- 
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pellant had himself granted a Foca. lease of | collusion with the other defendants, and complained 


his share to Norool Hossein, rather than the 
higher rates spoken to by the putwaree, 
whose evidence is (as the Lower Court has 
held) very unsatisfactory, and not such as 
we are prepared to act upon. 


For the respondents it has been’ contend- 
ed that, as there was no mala fides on their 
part, they are not liable for wasilat. But 
there is no possible doubt (indeed the point 
is not argueable), that having been in posses- 
sion, as they admit they were, they are lia- 
ble now to make good to the plaintiff the 
loss which he has sustained by being kept 
out of possession. ps 


_ The decree will be amended by giving the 
appellant wasilat for 1268, in addition to 
that allowed to him by the Lower Court. 


We shall make'no order as to the costs of 
this appeal. 





The 22nd December 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
` Judge. 


Partition—Possession—Collusion on 


part of co-sharer—Preparation of 
- decrees. 


Case No, 1978 of 1868. 

Special. Appeal from a decision passed by 
the Judge of Chittagong, dated the 27th 
April. 1868, affirming a decision of. the 
Moonsiff of that District, dated the 2nd 
May 1867. 

Rustum Ally (Defendant) Appellant, 


versus E 


Ameer Ally Soudagur (Plaintiff) a 
Respondent. 


Baboo Rajendronath Bose for Appellant. 


Baboo Grish Chunder Ghose for 
Respondent, 
In a suit to recover possession of a specified share 


of land, plaintiff charged defendant No. 1, who was 
jointly interested with him in the land, with-being in 


that they had ousted him from his share, and asked for 
partition of the land and.possession of his share. It 
having been found that plaintiff was entitled to a small 
portion only of the share he claimed, it was held that 
he was not entitled in this suit to havea partition at 
all; but that, as his co-sharer was in collusion with the 
other defendants, plaintiff was entitled to relief bya 
decree awarding him joint possession with defendant 
No, 1 of the portion to which they were entitled. 


The duty of Judges in seeing that decrees are 
properly drawn up pointed out, ° 


Peacock, C. J—Tue plaintiff in this 
ease’ charges that he is entitled toa share 
of cortain lands comprising in round numbers 
123 droons; but it was found that of that 
quantity of land he was only entitled to a 
share in 2 droons and 4 kanees, of which the 
boundaries are pointed out in the judgment 
of the Judge. He charges that the defend- 
ant No. 1 isin collusion with the other defend- 
ants, and that they have ousted the plaint- 
iff from his share, and he asks to have par- 
tition ina particular form of the lands in 
which he is entitled to a share, and to re- 
cover possession of his share, when divided, 
from all the defendants. It has been correct- 
ly held that he is not entitled to have the 
partition in the formin whichheasks, ang 
consequently that heis not entitled in this 
suit to havea partition at.all. But it has 
been found that he is entitled jointly with 
defendant No. 1 to the 2 droons 4 kanees, 
The question is, ought his suit to be dis- 
missed or ought he to obtain any relief ? 


He is not entitled to partition ; but if the 
defendant No. 1 were notin collusion with 
the other defendants, and the other defendants 


‘had ousted him, as well as the plaintiff, from 


possession of the land in which the plaintiff 
and he are jointly interested, he and the 
defendant No. 1 might have maintained a 
suit against the other defendants to recover 
possession of that to which they were joiatly 
entitled... But the defendant No. 1, being 
in collusion with the other defendants and 
holding possession. with others, w#ll not vo- 
luntarily becomen party to theesfuit as 
plaintiff. The plaintiff is therefore entitled 
to make him a party to the suit as defendant, 
and to obtain the same relief which he 
would have obtained if defendant No. 1 had 
been a co-plaintiff. If defendant No. 1 had 


| been a co-plaintiff, there would have been a 
‘| decree that the two joint plaintiffs should 


recover possession of their land against the 
other defendants. The relief, therefore, which 
the Judge has given tothe plaintiffis sub- 


D 


- ought to he made. 


` of care on the part of Judges and of Subordi- 
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stantially correct, viz., that he recover pos-; unintelligible and incapable of execution. 
session from the defendants of the 2 droous| There was no reason, however, because thé 
and 4 kavees to be held jointly with the] officer had neglected his duty, that his 
defendant No. 1. | neglect should pass unnoticed by the Judge. 
This Court has frequently called the at- 
tention of the subordinate Courts to- the 
necessity -of drawing up decrees with such 
precision aud conformity to the Code of 
Civil Procedure that decrees shall be capa- 
ble of execution when taken singly, and 
that it shall not be necessary for the purpose 


The decree of the Judge is very inaccu- 
rately drawn up; for he merely recites the 
grounds of appeal and limits the decree of 
the Lower Court to that extent, that is, to the 
extent mentioned in the grounds of appeal ; 
whereas the extent to which he oughtto have 
limited it, according to his judgment, should of execution to refer to the entire record 
have been to the extent that the plaintiff : 


. , Lt was was in view of this very imperfection 
should recover 2 droons 4 kanees of the ori- | y imp 


ee shag on | that the recent order was issued by which 
ginal talook Dropo Chowdry, as deséribed in | Hie’ ower Comis wore directed: to obian 


the judgment of the Judge, to be held by | the signatures of the vakeels of both sides 
the ae om ee No. À o : to the decrees when drawn up, and before - 
joint talook ; and that is the decree which! 11, decree was signed by the Judge. Judges 


cannot be too attentive to this portion of 
their duties, because from the inaccarate way 
in which decrees are constantly drawn, par- 
ties are afterwards put to much unnecessary 
trouble and expense, and the time of the 
Courts themselves, both inferior and supe- 
rior, is unuecessarily wasted. ot 


I have often remarked very great want 


nate Judges in seeing that their decrees are 
drawnup in accordance with their judgments; 
and it appears to me to be of very great im- 
portance that the Judges should see that-the 
decrees which they record are so drawn up, 
and that they are drawn upin such a manner 
that they can be uuderstood in the execution 





The 22nd December 1868, 


department. ‘The decree is the thing to be Present: - 
executed. The judgment is merely a record | The Hon’ble F. B. Kemp- and E. J ackson, 
of the reasons on which the decree is passed. | Judges, 


The decree must be amended in the man- 
ner in which I have stated; and as that is 
substantially in conformity with the judg- a . 
ment of the Judge, aud as the contention of meguian Appeal from a decision passed by 
the appellant is that the suit ought to have the . U(iietating Subordinate Judge of 
been wholly dismissed, it appears to me that |  “7gpore, dated the.19th September 1867. 


Hindoo Law—Betrothed daughter 
— Streedhun—Sucéession. 


a 
nS a a e o a iri aaaaaaeaaaeamaamaaasaŇŘħ— 


he ought to pay the. costs of the appeal. Case No. 8 of 1868, 
Jackson,’ J.—I concur in thinking that | Sreenath Gangooly and others (Defendants) 
the portion of the plaint which asks for Appellants, 


possession as against the defendants gener- 
ally is separable from that portion of it ae 
which asks for partition ina specified form Surbo Mongola Debia (Plaintiff) Respondent. 
against the defendant No. 1, aud- that con- |.2%400s Onoocool Chunder Mookerjee, Sree- 
sequently it was not necessary under the sea Doss, and Kishen Dyal Roy for Ap- 
circumstances to dismiss the entire buit, pellants. ' 


VETSUS 


r 


Buboo Ashootosh Chatterjee for 
Respondent. . 


And the cross-appeal No. 15 of 1868. 


Under the Hindoo Law, a betrothed daughter does not 
inherit her mother’s streedhun, or any part of it. . 
When a woman’s separate property has once devolved 
as sireedhun upon au heir, it no longer devolves as 
streedhun, but according to the ordinary rules of Hin- 
doo Law. ` j 


The defect in drawing .up the decree on 
which athe Chief Justice had remarked is 
one which is of too frequent occurrence. If 
the Judge had taken. the trouble to peruse 
the decree which he signed, he would have 
seen. that the officer who prepared it had 
saved himself aH mental labor by tacking 
the ordering portionsof the judgment to the 
grounds contained in the memorandum of ap- 
pe. As, however, that ordering portion 
referred to the previous part of the judgment, 
the result of course was that the decree was 


Jackson, J.—Bore these appeals are from 
the decision of the Principal Sudder Ameen 
of Rungpore in a suit brought by Surbo 
Mongola Debia against Sreenath Gungo- 


= 
ee a u ŘŮa amama 
' 
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paddeah and others. Surbo Mongola De-: certain income should be secured to her, and 
bia sued to recover possession of 10 differ- ' these properties were purchased to secure 
ent properties, alleging that these were séree-| that income. The question as regards these 
dhun belonging to her mother Doorga Monee | properties turns partly on a question of fact, 
Debia, aud that she, as heiress of her mother, : and partly on a question of law. 
was entitled to them in preference to her ' 
brothers, the defendants. She alleged that i 
since the death of her mother Doorga Monee, ' 
she hal lived in commensality with her bro- ! . 
thers as a joint Hindoo family ; and that in ` mother she was the sole maiden daughter 
the month of Bysack 1273, a dispute had ' SUrviving. The defendants allege that she 
arisen between her and her brothers regard- | W®S not at that time a maiden daughter but 
ing a sum of money which she wanted out | 9. betrothed daughter ; that Doorga Monee 
of the profits of the estate and which they ‘died very shortly after having given birth 
refused to give, and on this account n quarrel | t° another girl who was the sole maiden 
had arisen ; the plaintiff had been dispossessed | dughter who survived her mother, and who 
and preferred this suit, The defendants al- | SPPeAts to have survived her but fora few 
lege that the plaintiff had no right or title nye Upon these questions of fact, niter 
whatever in any one of these prov. ties. | hearing | the evidence, werno “inelined, te 
The ra Giles Anes coun ee 
. 1 oF WWUDS-| Doorga Monee did die very shortly after 
pore a A iay m oe ee having given birth to a daughter who lived 
cnse. is conclusion is that the plaintiff is ne i 
entitled to a portion of her claim, ‘but not $ TENE E a a 
e a a a 
open out the whole case. The plaintiff ap- te yes be es Es n on ae ae ae 
penls against that portion of her claim which a q i > pa ee ee pa t aA ae 
has been rejected ; the defendants appeal "li 1 bare pe is ea j ž 
against that portion of the claim which has eee j 
been decreed, and they urge again both that On the second point, as to whether the 
limitation bars the claim, and that they are| plaintiff was betrothed at the time of the 
entitled to the property upon the merits. death of Doorga Monee, there is very con- 
_. |-flieting evidence, but we are not prepared to 
The first property, property No. 1, which | differ from the decision passed by the Princi- 


is ab issue, was a certain estante which if ap- : 
. f : al Sudder Ameen holding that she was 
5 td 


seeb Roy, the father of Doorga Monee, by a 
verbal will which was carried into effect by; The question then arises whether under 
his widow after his death, and under which{ the Hindoo Law the plaintiff, as a betrothed 
the estate was made over as streedhun to, daughter, was entitled to a share in this pro- 
Doorga Monee. As regards this property, , perty with her brothers. On turning to 
the Principal Sudder Ameen has dismissed ; the Dya-bhaga Chapter IV, Section 2, 
the plaintiff’s suit, on the ground that in the | on the succession of a woman’s children to 
deed which made over this property it was | her separate property in the third sloke, 
distinctly stated that it was given to Doorga; the law is thus laid down—‘‘A woman’s 


First. What are the facts as regards the state 
of the family on the death of, Déorga Monee ? 
The plaintiff states that on the death of her 








Monee, and after her to her sons and grand- 
sons. Weare of opinion that the grounds 
given by the Principal Sudder Ameen are 
good. We think that the deed is thé best evi- 
dence of the intention of the donor. It isa 
very old document, and one which has been 
acted upon for a great many years. 


As regards properties Nos. 2 and 3, these 
seem to have been made over to Doorga Monge, 
the plaintiff's mother, as streedhun in conse- 
quence of the adoption of a son by her mo- 
ther, Bimolah Debia. It was agreed on that 
occasion that a certain amount of property 
should be set aside for Doorga Monee, and ai 


| 








‘property goes to her children, and the 
« danghter is asharer with them, provided 
« she be unaffianced, but if married she shall 
‘¢ not receive the material wealth.”’ In the 
next paragraph, the commentatopsnterprets 
the meaning of the above sentence by saying 
« Flere the word ‘children’ intends sons, and 
“they share their mother’s goods‘with un- 
“ betrothed daughters.” 


The Principal Sudder Ameen has decided 
that the batrothed or unbetrothed daughter 
inherits her mother’s property with sons. 
We think that the quotations which we 
have above made from the Dya-bhaga dis: 


490 Civil 


a 
tinctly show that under the Hindoo Law 
the unbetrothed daughter alone inherits with 
Sons. Taking, therefore, the evidence as 
Showing that the plaintiff, was a . betrothed 
daughter, we are of opinion that she is not 
entitled to inherit. 


In paragraph 4 and paragraph 6 of the same 
Section ‘the law is laid down on this point 
-by other commentators, but it is not equally 
distinct. The-words are that “the brothers 
are entitled to succeed with unmarried daugh- 
ters.” It may be a question whether “ un- 
married” is used as distinguished from “ un- 
betrothed.” The Sanscrit word which is 
used on both these occasions is the word 
- “ Coomaree,” which is the word used gener- 
ally for an unbetrothed danghter ; and that 
: the word “ unmarried” does here mean “ un- 
betrothed” is clear from what precedes it, 
which we have already quoted. 


The remaining properties all coma under 
the same head, as these Nos. 1, 2, and 3. 
If the plaintiff had obtained a decree for 
Nos, 1, 2, and 8, she might possibly be 
entitled to some share in the remaining ` pro- 
perty ; but if the plaintiff fails in these -she is 
not entitled to any share in the other proper- 
ties. We are of opinian that as a betrothed 
daughter, the plaintiff was not at the time 
of her mother’s death entitled to any share 
in her mother’s streedhun.” An attempt 
has been made to show that even ifthe maiden- 
daughter inherited, the plaintiff is entitled 
toinherifon the denth-of the maiden dangh- 
ter ; but the Hindoo Law on this point is un- 
doubted, namely, that when séreedhun lias 
once devolved as séreedhun upon an heir, 
it does not continue to devolvé-as streedhun 
but afterwards devolves aceording tothe or- 
dinary rules of Hindoo Law. 


Looking, then, to the facts found in this 
ease, the plaintiff being at the time of her 
mother’s death a betrothed daughter, we con- 
sider that she is not entitled to any share 
of the properties which she now claims ; 


and further, we think it necessary to state from 1248 to 1278. 


that in out opinion her élaim is wholly 
barred bythe Law of Limitation, and on this 
point we differ from the decision passed by 
the Princtpal Sudder Ameen. .The plaintiff 
may have* lived in commensality with the 
defendants in the game house, but it is quite 
evident from the depositions, more especially 
of her married sister and also of other wit- 
. nessgs, that she las never been in possession 
of any share of the property as a member of 
‘a joint Hindoo. familys © ~~ - =r 


w 
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Holding this view of the case, we decree 
the appeal No. 8 of 1868, and dismiss the 
appeal No. 15 of 1868, dismissing the plaint- 
iff’s suit with all costs. 





The 22nd December 1868: 
Present: 
The Hon’ble G. Loch and F, A. Glover, 
Judges. 


Evidence—Proof of receipts—Special 
appeal. 


Case No. 1890 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the 24th 
April 1868, affiriming a decision of the 
Deputy. Collector of that District, dated 
the 28th November 1867. 


Luchmeeput Singh Doogur (Plaintiff) . 


Appellant, 
. versus 
Woomanath Mundul (Defendant) Re- 
. spondent. ` -> 


Mr. R.. T. Allan and Baboos Sreenath 
Doss and Rash Beharee Ghose for Ap- 
pellant. - 


Moulvie Murhamut Hossein for Respondent. 


In a suit for enhancement of rent, where defendant 
filed receipts, with a written statement duly verified, as 
proving uniform payment of jumma, but was not ex- 
amined as to the genuineness of the receipts filed, HELD 
(by the senior Judge whose opinion prevailed) that the 
receipts were not proveil. 


Hew (by Glover, J.) that there was legal evidence of 
uniform payment, and as the Lower Court believed that 
evidence, however weak, its decision could not be inter- 
fered with in special appeal. - 

Loch, J.—Priaintire sued to enhance the 
reut of lands held by the defendant on 
the ground that on measurement the lands 
found in defendant’s possession were more 
than covered by his engagement. 


Defendant pleaded a’ right of occupancy 
and payment of a‘uniform rate of rent for 
more than 20 years, and in support of his 
statement filed certain receipts extending - 


The first Court distrusting the plaintiff’s 
measurement, directed a local investigation 
to be made, the result of which showed that 
defendant held more land than he was enti- 
tled to. The-Court, therefore, gave plaintiff 
a decree for rent at rupee l per beegah for 
the land in excess, but rejected plaintiff's 
claim to assess the whole of the defendants 
holding at a uniform rate of rupee 1 per bee- 
gah, holding.it to be proved that defendant 


had paid rent at a uniform rate for more 
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than 20 years ; and this judgment was ċon- 
firmed by the Judge on appeal. 


In special appeal it is urged that the 
Lower Courts have accepted the defendant's 
receipts without requiring them to be proved ; 
and this contention appears to have some 
force in it. 


The receipts were filed with a written 
statement duly verified by the defendant, 
in which he refers to those receipts as proving 
uniform payment of jumma on the same day 
his evidence was taken down ; but the first 
Court, instead of examining him as to the ge- 
nuineness of the receipts" which he had filed 
and on which his case rested, confined the exa- 
mination to the rates of land which was also 
a matter of difference between the parties ; 80 
that defendant has not proved the receipts by 
his own evidence. He has, however, called 
a witness to prove that the receipts were 
` given by the persons whose names they bear ; 
but as the witness does not say that the re- 
ceipts were written or given in his presence, 
his evidence amounts to nothing but an opi- 
nion as to the hand-writing, or as to his belief 
that the receipts were given by the parties 
whose signatures they bear. The gomashtah 
of the plainjiff has also been examimed, but he 
ean only speak to the receipts from 1266; and 
though he admits having given them‘on ac- 
count of rent received from defendant, his 

evidence does not carry the case for defend- 
ant back far enough, nor raise the presump- 
tion that the lands have been held ata uni- 
form rate of rent. The Judge says that 
many of the receipts are of old date and prove 
themselves ; but the oldest receipt, which is 
for the rents of 12-48 and 1249, isin the name 
of the defendant and his father ; and the re- 
ceipt of 1256 was in defendant’s own name, 
and therefore ‘these were capable of being 
proved. 


It appears to me ther efore, that ie Judge’s 


conclusion is not based on legal evidence, and 
the defendant has failed to make out his 
allegation of payment of rent at a uniform | 
rate for more than 20 years, and his case | 
must fail, The order cf the Lower Court 
should, therefore, be set aside. 


Glover, J.—It nppears to me that there 


was sufficient evidence on the record to- 


justify the Lower Appellate Court in raising 
the presumption under Section 4 Act x of 
1859 in favor of the defendant. 


The anfandani’s verified written statement 
is supported by his déposition and by various 


SS a g S e ee 


dakhillahs for rent paid, which the Judge 
holds to be genuine, and to some extent by 
the evidence of the plaintiffs gomashtah. 


It cannot, therefore, I think, be said that 
there was no evidence on which the Lower 
Appellate Court could base its decision, for re- 
ceipts were filed with the.defendant’s written 
statement, and are distinctly referred to and 
relied upon therein. No doubt the Deputy 
Collector would have done better to have 
examined the defendant categorically as to 
each particular receipt, but I do not think 
that his failure to do so should damage the 
defendant’s case. Andas the Judge below 
believed the evidence in support of the claim 
to hold at fixed rates, it seems to me tiat 
in special appeal we cannot interfere with his 
decision, however wenk that evidence may 
be. I would dismiss this appeal with costs. 





The.23rd December 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. , e 


Remand—New issue—Rights of 
parties. 


Case No. 2341 of 1868. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Chittagong, dated the 30th July 1868, 
affirming a decision of’ the Moonsiff of 
Putteah, dated the 23rd January 1867. 


Kisto Churn Chuckerbutty (one of the 
Defendants) Appellant, 


VETSUS 


Muggun Chuckézbutty and others (Dlgintiffs) 


Respondents. 


Baboo Greeja Sunkur Mojoomdar for 
Appellant. 


Baboo Aukhil Chunder Sein for 


Respondents. 
`N 


Where case is remanded for the trial of an issue 


which had ‘not ‘been laid down by- the Court which 
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tried the case, the parties are entitled to have the 
opportunity of giving evidence upon it, although the 
order of remand contains no express direction to that 
effect. 


Jackson, J.—In this ease, when last it 
came before the Court, it appeared to Mr. 
Justice Mitter and- myself that the matter 
really in issue before the parties “was 
whether the defendants had any right of 
ensement or use in the tank which had ad- 
mittedly been dug by. the plaintiff (vendor). 
.The defendants allege that the land on which 
the tank had been excavated belonged par- 
tially to them, and it might well be that 
from that circumstance or from vicinage or 
local custom, the defendants were entitled to 
resort to the tank to use the water, and to 
take the fruits. The Lower Appellate Court 
was, therefore, directed to enquire into those 
facts and to determine whether the act of 
which the plaintiff complained was done in 
pursuance of any right which the defendants 
had, or was in facta trespass. 


It seems that on the record going back to 


the Lower Appellate Court,, the defendants | 


applied for leave to examine witnesses on 
this point, and the Principal Sudder Ameen, 
instead of granting or refusing leave, simply 
‘ordered that the “application be laid before 
the Court with the papers.” It seems to me 
that ns the issue directed to be tried was one 
which had not been laid down by the Court 


that tried the case, the parties were in fair-. 


ness entitled to have the opportunity of giv- 
ing evidence upon, it, although the order of 
remand contains no express direction to that 


effect. 


I think therefore that-the case must again 
go down tothe Gourt below, and that the 
witnesses whom the defendants desired to 
call may be summoned and‘examined, and the 
plaintiff, if he should now desire it, will 
also be at liberty to examine witnesses and 
tender evidence. . l 


The Subordinate Judge, in giving the judg- ' 


ment of which the special appellant complains, 
-concludes*with these words: “ Be it known 
 nigo%st if, agreeably to any local custom, 
‘the defendants Kisto Churn and others 
“ use thé water of the disputed tank, or per. 


“« form wpon its banks the preliminary and- 


“ shradh ceremonies of deceased persons, 
“ the plaintiffs shall, have no right to object 
“to such proceedings.” 

ET the Subordinate Judge was direct- 
ed by our order of remand to apply tlre law 
according to the aseertained tights of the 


parties. We used these words : “ The Prin- 
‘ cipal Sudder Ameen will proceed to apply 
“the law, with reference to local custom or 
“ otherwise, in respect of the right to use the 
~ tank.” It is clear that in concluding his 
judgment in the words which I have read, 
the Subordinate Judge has failed to comply 
with the direction of the Court and has left 
unsettled the very question between the par- 
ties which it was the object. of this suit 
to setatrest. The decision which the Subor- 
dinate Judge will now come to will be guch 
as to dispose finally of the rights of the 
parties tothe tank. In coming to a decision, 
the evidence already on the record will 
receive fresh considerntion. The costs of 
the present special appeal will abide the 
event of the trial. | 


Peacock, C. J., concurred. 


The 23rd December 1868. 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


& 


Act VI. 
(B. C.) 18362—Set-of. 


Deposit under Section 


Cruse No. 1580 of 1868 under Act X of 
1859. 


Special Appeal from a decision passed by 
ihe Officiating Judge of Mymensingh, 
dated the Tth Mareh 1868, modifying a 
decision of the Deputg Collector of Jumal- 
pore, dated the 29th July 1867. 


Grish Chunder Sein (Defendant) Appellany, 
versus . 


The Eastern Bengal Jute Manufacturing 


Company (Plaintiff) Respondent. 
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a a a ee eran 
Baboos Romesh Chünder Mitter aud Mohinee | opinion that as the defendant was bound by 
his agreement to make over to the plaintiff the 
ı receipts of the zemindary for any sums paid 
Dalos Yous: Cunder Chuckerbutty and | tO the zemindar on account of the plaintiff, 
and as the defendant admits he has not done 
. i $0, the defendant is liable for this sum of 
In a suit for rent, where defendant claimed credit for | Rs. 59-1,with costs and interest. In respect 
a sum which he had deposited under the’ provisions of the kists of Cheyt, amounting to 


of Section 4 Act VI (B. C.) of 1862. in the Deputy Col- | Bs. 107-2-10, the Judge held that the ryote’ 
kists for a month are generally payable early 


the following month but for farms, talooks, 
and estates paying revenue to Government, 
the kists are payable in the month noted in 
the agreement, The Jadye, therefore, de- 
creed these Rs. 107-2-10 with the other 
item, with costs and interest. 


Mohun Roy for Appellant. 


Bhowanee Churn Dutt for Respondent. 


lectorate of the Sub-division within which plaintiff's 
mal cutcherry. was situated,.giving notice to plaintiff 
under Section 5: Mero that defendant was entitled 


to a set-off. 


Kemp, J.—Tae plaintiff, an izardar, sued 
the defendant, a dur-izardnr, for rent on ac- 


count of the’ year 1273. The defenddut al- 
| On special appeal, we have considered 


the points raised by the pleader for the ap- 
pellant, and are of opinion that the defendant 
is entitled to claim a set-off for the sum of 


leged that the rentof kist Cheyt, amount- 
ing to 107 rupees 2 annas 10 pies, was not due 
atthe time of the suit; that Rs. 46-7-5 

-had been collected by the plaintiff from the ; : 
ryots ; that the defendant had deposited 216 ; ** 216 deposited by him in the Serajgunge 
rupees undér the provisions of Section: 4! Sub-division, It is not denied that the mål- 
éf Ket VI of .1862 in: the Serajeange jcuteberiy ore plaintiff is in that Sule 
Deputy Collectorate ; and that Rs. 59-1 had ! division; nor . it denied that notice of the 
been paid to the zemindar by barrat or deposit was given to the plaintiff under Sec- 
assignment ; in short, that nothing was due. ' tion 5 of the Act. 


The first Court found every thing in favor | ' - With reference to the item covered by the 
of the défendant, dismissed the plaintifs - agssigument, it is not disputed that the 


suit, and awarded damages at the rate of 25 | | ' money was paid to the zemindar, and the re- 
' ceipts have been filed with the record. We, 


| therefore, think that that the Judge was 
Wrong in decreeing this item, and particu- 
larly iw saddling the defendant with costs 
and interest thereon. 


per cent, on the’ claim to the defendant. 
On appeal, the Judge has considerably ; 
modified the decision of the first Court, the 
only item allowed by the Jadge being that. 
of Rs. 46-7-5 collected by the plaintiff | 
from ,the ryots before the dur-izardar, the With refer ence ‘to the amount due on ace 
defendant, got possession, and that item was | count of the kist of Cheyt, whether er that sum 
not seriously disputed. With reference'to, was due at the time that the suit was insti- 
the sum deposited, the Judge held that | tuted will depend on the custom of the 
the Serajguige Deputy Collector. had no | district, respecting which no evifence ling 
jurisdiction to receive the money, and that | been given ; but there cansbe no doubt as to 
the deposit cannot be treated asa set-off to , its being due at the Aihe that the decision 
the plaintiff under the provisions óf Act VI] was passed, We think that the plaintig’ is 
of 1862. With regard to the item of Rs, 59-1 | entitled to recover that kist, namely, Rs. , 
covered by the assigument, the Judge is of | 107-2-10, without iuterest or costs, 
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The decision of the Judge is, therefore, | against Chundee Churn, issued execution 
modified to this extent. The plaintiff will re- | and put up for sale the right aud interest of 
cover only Rs. 107-2-10 without costs or in- | Chundee Churn in the tenure. At the sale, 
terest : the excess of costs over Rs. 107-2-10 | which took place on the 7th Assar 1270 
to ‘be borne by the plaintiff, together with | (20th June 1863), the plaintiff was declared 
the costs of this appeal. the purchaser, ) 


| On the 28rd Joisto 1270 (Sth June 1863,) | 
Koylashnath had instituted another suit 
against Chundee Churn for arrears of rent 
and ejectment (under Section 78 of Act X 
of 1859): aud in that suit, he got a decree 
on the 2nd of Srabun 1270 (17th July 1863). 
In execution of this decree, ejectment was 
ordered, and on the 10th of Bhadro 1270 
(25th August 1868) Chundee Churn was 
ejected. ‘Thereupon, Koylashnath put the 
| present appellant in possession under a new 
arrangement. 


| Rulings. 





The 23rd December 1868, 
Present: 


The Hon'ble H. V. Bayley and A. G. Mac- 
pherson, Judges. ; | 


Suit for rent—Ejectment. 


The ‘plaintiff sues to have his rights as 
purchaser declared, and for possession. 


It appears to us that he is entitled toa 
decree: for at the time that the -decree of 
the 17th July 1863 was obtsined against 
Chundee Churn, he had ceased to have any 
interest in the tenure, and all. his interest in 
it had passed to the plaintiff. That it had 
so passed Koylashnath must be deemed to 
have known, inasmuch as it was he that 
caused the sale at which the plaintiff pur- 
chased. If, therefore, he wished a decree - 
for ejectment to be binding upon the plaint- 
iff, he ought to have made her a party to 
that suit. . 


.. | Under the circumstances, it appears that 
| no question as to registration really ‘arises, 
{although this was the point chiefly relied 


Baboo Mohendro Lall Seal for Petitioner. | on and argued at the hearing of the appeal), 


_ Application for review of judgment passed 
by the How ble Justices H. V. Bayley and 
A. G. Macpherson, on the 25th August 

` 1868, iz Special Appeal No. 2550: of 
1867.* 


o] 
- Case No. 373 of 1868. 


- Prosunno Moyee Dossee (Plaintiff) 
Petitioner, 


versus 
Bhubo Tarinee Dossee (Defendant) 
Opposite party. 


i 2 , —respecially as the talookdar himself treated 
' Baboo Anund Chunder Ghossal for | ine tenure as transferable and caused it to 


Opposite party. 


A talookdar, in executing a decree for rent, sold his 
ryot’s right and interest in-the tenure. He afterwards 
instituted a suit against the same ryot for arrears and 
ejectment ;— 

HeLD that the execution purchaser should have: been 
made a party to the latter suit. 


Macpherson, J—We think we ought to 
grant areview of our judgment in this case, 
as one af the most important points in it 
seems to have been overlooked by ourselves 
as well as. by the parties. 

The defendant Koylashnath was the ta- 
lookdar, and Chuandee Churn was his ryot, 


Koylashnath having on the 19th Falgoon 
1268 (March 1862) got a decree (in a suit 
bro@ght under Act X of 1859) fot. rent 


=, See supra, p. 804, 


be sold to the plaintif. 


It is more than doubtful whether the 
second suit, which was instituted under Sec- 
tion 78, ought to have been entertained at 
all, when the tenure was, one which the 
talookdar had himself treated as transfer- 
able. 


We reverse our former decree, nnd affirm 
that of the Lower Appellate Court, declar- 
ing that the plaintiff, as purchaser at the 
sule of the 20th June 1868, .is entitled to 
possession of the tenure'as against the de- 
fendants, 


We make no order as to costs either of 
the appeal to this Court, or of this applica- 
tiou for. review,—the case not having been 
put properly before -us at the hearing of the 
appeal. 
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The 23rd Demcember 1868. 
Present : . 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Landlord and tenant. 
Case No. 1817 of 1868 under Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 7th April 1868, reversing a decision 
of the Deputy Collector of that District, 
dated the 11th January 1868. 

Krishto Dhun Pundit (Defendant) Appellant, 


VETSUS 


_ Mahomed Nukeo Kotwal (Plaintiff). 
Respondent. 


Baboo Bhownee Churn Dutt for 
Appellant. 


Baboo Poorno Chunder Shome for 
Respondent. 


In a suit to enhance rent, it was held that the pay- 
ment of rent by defendant to a third party did not prove 
‘ that the relation of tenant and landlord did not exist be- 
tween defendant and plaintiff, where such payment had 
been made to that party, not as landlord, but under a 
deed of assignment from plaintiff’s father. - 
Jackson, J.—Tuis was a suit for enhanced 
rent. The first ground taken on special appeal 
is that the parties did not-stand in the posi- 
tion of landlord and tenant. We are not 
sitisied, however, that the Judge was in 
any way in error in deciding that the rela- 
‘tion did exist, and that the plaintiff was the 
Jandlord ofthe defendant, although he may 
have paid rent to the plaintiff’s sister, inas- 
much as he paid such rent to the -sister not 
as landlord, but under a deed of assignment 


from the plaintiffs father. 
# * * # # * # 


® * + * * * k 


The 23rd December 1868. 
Present : 
The Hon’ble H. V. Bayley and A. G. Mao- 
pherson, Judges. 


Right of suit—Joint landlords—Sec- 
tion 24 Act X. 1859. 


Case No. 366 of 1867 under Act X of 1859. 


Regular Appeal from a decision passed by 
the Deputy Collector of Jessore, dated 
the 21st September 1867. 


Puddo Monee Dossee (Plaintiff) Appellant, 
versus 


Bistno Chunder Biswas and others (Defend- 
ants) Respondents, 


THE WEEKLY REPORTER, 
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Mr, R, T. Allan for Appellant. 
Baboo Boykuntnath Paul for Respondents. 


‘ When two landholders jointly appoint an agent for the 
collection of rents of their joint properly, they can sue 
him separately under Section 24 Act X of 1859, provided 
the one who does not suc is made a defendant, 


Macpherson, J.--Tuts isan appeal from 
a decree passed by a Deputy Collectorin a 
suit instituted under Section 24 of Act X 
of 1859. 


The plaint states that the plaintiff and the. 
defendant Juggodumba were joint owners of 
a zemindary and other property, each having 
an 8 annas: share; that in Aghran 1271 
they jointly appointed the defendant Bistno 
Chunder Biswas to be their naib for the 
collection of rents and general management 
of their estates and property ; that quarrels 
having arisen between Juggodumba and the 
plaintiff, the latter re-called her appointment 
of Bistno Chunder as her naib; that Bistno 
Chunder .collected the plaintiff's 8 annas 
share from Pous 1271 to Aghran 1273, but 
never has accounted for if to the plaintiff. 
The plaint prays that Bistno Chunder may 
be ordered to render accounts and pay a sum 
of nearly 50,600 rupees which the plaintiff 
alleges is the balance due. ‘It also prays that 
he may be ordered to deliver up zemindary 
papers. ° 


The Lower Court, after having gone into 
the evidence, dismissed the suit on the 
ground that sucha suit will not lie, 2. e., that 
when two landholders jointly appoint one 


-agent tor the collection of rents of their joint 


property, they cannot sue separately under 
Section 24 of Act X of 1859. 


In appeal it was contended that such a 
suit will lie, so long as the other joint land- 
holder is made a party (defendant) to the 
suit, so as to ensure his interests being pro- 
tected ; and the case of Puddo Money Dossee 
versus Banee Kant Ghose,. 9th Weekly Re- 
porter, 344, was relied on. Being of opi- 
nion that this decision is right, we held that 
the suit would lie; and thereupon, believing 
that the evidence upon the record of*the Lower 
Court was sufficient to enable us to paefounce 
a satisfactory judgment, we proceeded to hear 
the appeal upon the merits (under Section 
353 of. the Civil Procedure Codw&. The 
Deputy Collector, although he fixed issues 
raising various questions of law and fact, 
did not try or determine any of them, save 
the one as to whether the suit would lie. 


ae N 
. (Thè Court then entered into a consider- 
ation of the evidence in the case.) 


E 


FULL BENCH RULINGS. 


The 8th June 1868. 
Present : 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
J. B. Phear, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Practice—Appeai to Privy Council— 
Review of judgment—Section 39 of 
High Court’s Charter—Proceedings 
to be transmitted to England. 


Privy Council Appeal No. 21 of 1866. 


Rajah Euaet Hossein (Defendant) Appellant 
to England, 


VErSUS 


Ranee Rowshun Jahan (Plaintiff) Respondent 
to England. 


Messrs. R. T. Allan and R. E Twidale 
and Baboo Kishen Kishore Ghose for 
Appellant. 


Messrs. R. V. Doyne and C. Gregory for 
Respondent. 


Hern (Jackson, J., dubitante), that an order made by 
the High Court on an application to review its judg- 
ment in a case of appeal to the,Privy Council previous- 
ly heard is not an order made on appeal within the 
terms of Clause 39 of the Court’s Charter, so as to en- 
able the Court to admit an appeal against such order 
to Her Majesty in Council, 


HELD, nem., con., that in a case where an appeal 
to the Privy Council has been admitted against a 
regular decree made in appeal, such proceedings as 
applications for review of the judgment and the order 
of the Court thereon ought not to form part of the 
records to be transmitted to England, 


- 





This case was referred to the Full Bench 
on the 17th March 1868, under the follow- 
ing remarks recorded by the Howble L. S. 
Jackson :— 


THE point involved in this reference is a 
very short one. It is whether an order made 
by this Court on an application to review its . 
judgment in a case of appeal previously 
heard is an “ order made on appeal” withia 
the terms of Clause 39 of the Court’s Char- 
ter, so as to enable the Court to admit an 
appeal against such order to Her Majesty in 
Council. 

To this I may add another question, viz., 
whether in cases where an appeal has been 
lodged and admitted against a regular. decree 
made in appeal, the Court ought not, gener- 
ally speaking, when it transmits the pro- 
ceedings connected therewith, also to send 
such proceedings as applications for review 
of the judgment and the order of the Court 
thereon. 


This latter point I should probably decide 
for myself if it were not so immediately 
linked with the former as to make it proper; 
to submit it also for the judgment of the Full 
Bench. ‘ 


Upon the first point I feel much difficulty 
in making the reference, because it certainly 
does seem to be most expressly decided by 
the judgment of the Chief Justice in: the 
Full Bench case of Soudamini Dossee, report- 
ed at 6 Weekly Reporter, Miscellaneous Rul- 
ings, page 102, and I was myself one of the 
Judges who decided that case and assented 
to the judgment delivered. 


But I entertained at the time, though I 
unfortunately did not express them, serious 


| misgivings as to the correctness of the rul- 


ing: and as far as my recollection serves, the 
argument (as well as the referring order) 


jin that case turned chiefly on other reasons. 


The question having arisen hgfre me 
again in a definite shape, I venture to ask 
for a fuller consideration of it. 


The two cases, I may observe, ffe quite 
distinct. In the case cited from 6 Weekly 
Reporter, the petitioner -had suffered.an ad- 
verse judgment of this Court to remain more 


f ` 
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than six months unappealed. He had, how- The judgments of the Full Bench were ` 
ever, applied for review; and within six | Jelivered as follows :— 
months of the failure of that application, he 


asked for leave to appeal. Peacock, C. J., (Phear, Maepherson, and 


In the present case, the petitioner has Dwarkanath Mitter, J. J., concurring ).— 
dade. he asma do aeland. a dua mel The first question 1s whether an order 
Ppen Š . | made by this Court on an application to 
against the decision on appesl ; but having, ous u fai ; ; i ; 
simultaneously applied for review of judg- ae ee ante eek ae a aya es 
: : an “order made on appea within Clause 
ment, with documents, he now seeks to appeal 4 Gal 
also against the order refusing him a review. | pee nent out be eran, 60 ne 10 enn blet ie 
j 2 | Court to admit an appenl against such order 

Cases may be easily conceived in which | to Her Majesty in Council. 

. a party may desire to appeal against an order The question whether an order of this 
passed on application to review, without aP-| kind would fall within the words.of the 2ud 
ee ddtcon te aan i sal oh Ae : part of Section 39 of the Charter asan or- 
TAR PESAS | der made on appeal or otherwise is not 

It is said they may go to the Privy Coun- , raised. 
cil direct. No doubt they may: but such os . . : 
n proceeding through the aie of advisers | eae ee eee ee fe ee 
a Coursa ioa Merel otee] "one, inasmuch asif an order ofthis nature is 
: T powmponer IAS never i an appealable order, the time for appealing 


. . . a e t A : j 
seen, is a plunge into cold water which native against it to Her Majesty in Council would 
suitors are not always prepared to take, and 


at any rate it is our duty to admit the appeal | be reckoned from the time of the order, and 
here if it be in conformity with the letters | pete ie meee pear eaaes ae 
patent. thus a party by making a fruitless applica- 





tion for review and getting that application 
refused, might by aside-wind appeal against 
a decree long after the time for appealing 
against it had expired. 


It seems to me, after much and repeated 
consideration, that the words ‘‘ made on ap- 
peal” in the 39th Clause must be taken to 
mean ‘‘ made in the exercise of appellate 
jurisdiction” as distinguished from ‘ made 
in the exercise of original jurisdiction ;” 
those two heads being taken to include all 
jurisdictions of the Court other than cri- 
minal, 


It would be impossible for the Privy 
Council upon appeal against an order re- 
jecting a review to decide whether that. 
order was right or wrong without themselves 
reviewing the judgment. In the 7th Volume 
i of Moore’s Iudinn Appeals, page 304,* it 

Looking to the wide permission seated bien ana the mn ea ates mus 
by the 46th Clause to admit appeals against | Hs en F a wota Be e 
interlocutory orders, it seems to me impossible | ectly ee ie a apes : a 
to suppose that orders in review would have |, dite Clear trom oe ates ae 
“been omitted if they had not been considered | Ae , : ee a Tarota sae 
RODE DE OA Ae Ce On AA ENG UCU ee: “by the same Judge as contradistinguished 

In short, I believe that by the operation “from an appeal which is & hearing before 
of the 39th and 40th Clauses, the widest dis- |“ another tribunal. 
cretion to admit appeals against all judg- 
ments, decrees, or orders (iu matters not 
being of criminal jurisdiction), whether 
final, prelimizary, or interlocutory, whether 
on appeal or otherwise, “whether within or 
withcuL .the money-limit stated, has been 
allowed. 


But it is contended that an order reject- 
ing a review, though not au order made 
on appeal against the judgment to be re- 
viewed, is au order made on appeal, inas- 
much as it is an order in the appeal in 
which the judgment sought to be reviewed 
was given; and that the words made on 
appeal ” in the Ist part of Section 39 of the 
Charter must be read as if they had beeu 
‘made in the exercise of appellate jurisdic- 
tion.” 


I atglso of opinion that when a party has 
appealed to Her Majesty in Council, he or the 
respondent is ateliberty to ask that subsequent 
procegdings in review or otherwise may be 
transmitted to England, and that the Court 
qight to grant the application. N * See 3 W. R, P. C. cases, p. 45, 
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It appears to me, however, that that was 
If it 
hud been so, the natural and more easy mode 


not the intention of the letters patent. 


of expressing that intention would have been 
to use the words “from any final judgment, 
“decree, or order of the said High Court 
“ made in the exercise of appellate jurisdic- 
‘‘ tion.” I think that by using the words 
“ nade on appeal,” the framers of the letters 
paten\ did not intend that the words used 


should\have that effect. 


if tlje words ‘* made on appeal?’ had been 
intondpd to mean ‘made in the exercise of 
its appellate jurisdiction” as coutradistin- 
guishizd from the exercise of its original 
jurisiliction, auy order made by the Court in 
oe which came before it, otherwise 
thar! in its original jurisdiction, would be 
ihe Subject of an appeal to Her Majesty in 
Concil. It is just as discretionary with 
the Court to reject an application for 
a review of its judgment as it would be 
to reject an application for liberty to ap- 
peal: to Her Majesty in Council against a 
-= decree in which the amount involved is less 
than 10,000 rupees. Ifthe one is an order 
on appeal, it appears to me thatthe other 
would be so; and if an appeal would lie to 
Her Majesty in Council against the one, it 
would also lie against the other. 

Suppose an order rejecting an application 
for review is appealable, could the Privy 
Council direct the Judges of the High Court 
who formed the Division Bench which 
pronounced the judgment to review their 
“judgment, notwithstading Section 378 of 
the Code of Civil Procedure, which says 
that if the Court shall be of opinion that there 
are not any sufficient grounds for a review, 
it shall reject the application, and its order 
shall be final. The Judicial. Committee are 
as much bound by that enactment as they 
are by an Act of the Imperial Parliament. 

It is contended that inconvenience may 
arise if an appeal will not lie to Her Majes- 
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ty in Council from such an order ; “but it 
appears to ine that this is not the case. If 
the application for review is upon a matter 
of Jaw, the Privy Council can do all that is 
necessary upon an appeal against the judg- 
ment, either by reversing or modifying the 
decree, or by remanding the case to the Court 
which passed the decree for further adjudi- 


cation. 


If the ground for review is the discovery. 
of new matter of evidence which was nut 
within the knowledge of the parties when 
the decree was passed, au application can be 
made to the Privy Council, upon the hearing 
of an appeal against the decree, either to 
tnke fresh evidence itself, or to remit the 
case to this Court with directions to take 
the fresh evidence. 


In the case reported in the 3rd Moore’s 
Indian Appeals, 824, where the Judge of a 
Lower Court had suppressed certain import- 
aut documents, (which had been proved be- 
forehim,) sothat the Sudder Court never 
had an opportunity of exercising its judg- 
ment upon them, but the documents were 
afterwards obtained and laid before the 
Judicial. Committee, that tribunal ordered 
that the case should be remitted to the 
Sudder Court with a direction that it should 
take those documents into consideration, and 
investigate the matters therein alleged, as to 
it might seem best. (Macpherson, Privy 
Council, 124). So that the Privy Council 
has all the powers upon appeal against the 
original decree that are necessary to do com- 
plete justice. 


For these reasons, in additign to those 
which I expressed in the Full Beneh case 
reported in the 6th Weekly Reporter, page 
103, I am of opinion after re- consideration 
that the judgment whichI then “expressed 
is correct, and that .an* order rejecting a 
review of judgment is not an order made on 


appeal within the meaning of the Q9th 


4 Euil Bench 


Section of the letters patent, and I think 


that we should entirely frustrate the object 
of the rule which requires an appeal to be 
preferred within a limited time, if we held 
that the same object might be obtained by 
appealing against an order rejecting an 
application for review, however long after 
the decree had been made, 


The second question is, whether in cases 
where an appeal has been lodged and ad- 
mitted against a decree made in appeal, the 
Court ought not, generally speaking, when it 
transmits the proceedings conneeted there- 
with, also to send such proceedings as appli- 
cations for review of the judgment and the 
order of the Court thereon. 

It appears to me that those proceedings 
ought not to be sent. They are not pro- 
ceedings in the case appealed to Her 
Majesty in Council. The judgment and 
decree are the matters appealed. ‘The pro- 
ceedings with reference to the application 
for review are matters which take place sub- 
sequently ; and this is made perfectly clear 
by the 42nd Section of the Charter, to which 
Mr. Justice Louis Jackson has referred 
me, which directs that a copy of all evidence, 
proceedings, &c., are to be transmitted so 
far as thesame have relation to the matters 
of appeal, 

Ifit be important for the appellant to 
bring to the notice of the Privy Council 
that he madea fruitless application for a 
review, Js suggested by Mr. Allan in the 
course of his argument, that matter can be 
brought ‘before them by affidavit, if the ap- 
pellant thinks proper to do so. 

Jackson, J.—Upon ‘the second of the two 


questions which I referred for the considera- 
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tion of the Full Bench, I desire now to state 
unreservedly, that my present opinion is 
that my first impression was erroneous, and 
that parties would not be entitled to have 
the subsequent proceedings transmitted to 
England. 

Upon the first question, I feel bound to 
admit the force of the reasons by which the 
Chief Justice has supported his judgment, 
aud, therefore, on this point, although my 
own mind is not yet free from doubt, I do 
not wish expressly to dissent from the con- 
clusion in which my learned colleagues are 
agreed. I will only make this one observa- 
tion, that in considering and referring this 
question, I own that I had mainly in view 
the case of an unsuccessful party, who made 
application for review of judgment upon 
the ground of a discovery of fresh evidence ; 
and I wish to draw attention to the incon- 
venience, as if seems to me, which results 
from denoting by the one term “review” in 
Section 376 of the Code of Civil Procedure 
what appear to me to be two very distinct 
things, viz., the re-consideration of a case 
ag it originally stood, upon the ground of 
an alleged error upon a point of law of in 
respect of the weight of evidence; and on 
the other hand, the re-hearing of a case on 
additional evidence on the application of 
one or other of the parties to the case, which 
is in fact the hearing of a new case. It ap- 
pears to me that the inclusion of these two 
different things in the single term review of 
judgment tends very much to complicate 
questions connected with that kind of pro- 
ceeding, 


r’ 
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The 10th March 1868. 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble W. S. Seton-Karr, | 
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In making this reference, howover, I 
think it at the same time right to direct the 
Court below, that the effect of our prohibi- 
tion to sell the property under attachment is 
not to exteud beyond the period of three 


L. S. Jackson, J. B. Phear, and A. G. | months originally allowed to the judgment- 


Macpherson, Judges. 


Appeal — Execution — Postponement 
of sale—Section 243 Act VIII of 
1859. 


Application under Section 85 Act XXII 
of 1861. 


Hunooman Pershad, Judgment-debtor, 
Petitioner, 
VETSUS 


Ajoodhia Pershad, Decree-holder, Opposite 
Party. 


Baboo Taruckhnath Sein for Petitioner. 
Mr, R. T. Allan for Opposite Party. 


Held by the majority (Jackson. J., dissenting), that | 
under Section 11 of Act XXIII of 1861 an ae 


lies from an order passed under Section 243 of Act VIII 
of 1859 giving the judgment-debtor time to raise the 
amount of debt due uuder the decree against him, 


This case was referred to the Full Bench 
by L. S. Jackson and Hobhouse, J. J., 
under the following remarks :— 


Jackson, J.—Ir seems to me that it will 


be convenient to refer the point raised in this | 


motion for the decision of a Full Bench. 


The question is whether au appeal lies to, 


the Zillah Judge from an order of the Prin- 
cipal Sudder Ameen, complying with an ap- 
plication of a judgment-debtor, and post- 




















debtor. 
Hobhouse, J.—I concur. 


The following are the judgments of the 
Full Bench :— 


Jackson, J—In the present case I am 
concerned to say, with the greatest deference 
for the opinion of the Chief Justice and of 
my learned brethren who are unanimous, 
that I feel compelled to adhere to the opinion 
I have long entertained, and which I ex- 
pressed when referring the case for the de- 
termination of the Full Bench. 


The single question before us is, whether 
in respect of an order made bya Court exe- 
cuting a decree under the authority of Sec- 
tion 243 of the Code of Civil Procedure, an 
appeal lies or does not lie to the superior 
Court ; and the right of appeal in such a 
case is supposed to be given by Section 11 
Act XXIII of 1861. 

My answer to the question shortly is, that 
the right of appeal conferred by Sce- 
tion 11 of Act XXIII of 1861 is exactly co- 
extensive with the authority to determine 
particular questions conferred on Courts df 
original jurisdiction by the same Section. 

Tf, therefore, I could suppose that the 
Principal Sudder Ameen in this case had at 


; all derived his competency to make the order 


poning the sale in order to enable the judg- , granting time to the judgment-debtor trom 


ment-debtor to raise the amount of the 
decree against him. 


A case lately came before us which is re- 
ported in the 8 Weekly Reporter, page 136, 
in which we held that an appeal in sneh case 


Section 11 of Act XXIII, that is to say, that 
in making the order he was merely, under the 


' general terms of that Section, determining a 
question arising between parties to the suit 


and relating to the execution of the decree, I 


would not lie. We had on that occasion be-! should have no difficulty whatever in coming 
fore us two conflicting decisions to be found , to the conclusion that an uppeal was given ; 
in 1 Weekly Reporter, page 11, and 2 ‘in fact, I should be constrained by the terms 
Weekly Reporter, page 49. Those decisions | of the Section to hold that there must be an 
having been passed by the same Judges, we: appeal. 

did not consider ourselves bound to refer the! But the order in the present case was 
matter to the Full Bench at that time. But, made by the Principal Sudder Ameen, not by 
nnother decision upon the same point has | any means vuuder Section 11, of by virtue 
now been brought to our notice, which is to‘ of any authority conferred by thet Section, 
be found in Marshall’s Reports, page 261. In ‘but under the express provisions of Section 
that case an appeal against the order under | 243 of the Procedure Code itself. 

the sume Section (248) of the Act was| For the purpose of my argumeus, we may 
admitted, and the order in part reversed by | look on Section 11 asif it had been origin- 
two Judges of this Court. This appears-to | ally passed as a part of the Procedure Code, 
be such a covflict of decision, as obliges us| and it may fall into the*place of the original 
to refer the matter for the opinion of the} Section 283, which it was intended to re- 
Full Bench. place. ` 


6 Full: Bench 





It appears to me that in regard to the ad- 
missibility or otherwise of appeals from 
orders passed in execution of decrees, we 
must be guided by the distinct provision 
contained in Section 3864 of the Procedure 
Code, which declares that ‘no appeal shall lie 
“ from any order passed after decree, and re- 
“lat ing to the execution thereof, except as 
“is hereinbefore expressly provided” ; that 
is to say, that where an orderis made after 
decreeby virtue of any provision of the Pro- 
cedure Code antecedent to Section 364, we 
are merely to see whether the Section of the 
Act provides an appeal or not ; and accord- 
ingly, several Sections relating to such orders 
do expressly authorize an appeal, and there 
are other Sections which are silent as to ap- 
peals. Where they are silent, of course no 
appeal will lie. 


It- seems to me consequently that all that 
we have to dois to enquire whether the order 
made is made under one of the Sections 
which provide an appeal or under one of the 
Sections which are silent or expressly exclude 
appeals. 


Are we, then, to look for the present 
order in Section 283 of Act VIII of 1859 
(or in Section 11 of Act XXIII of 1861), 
or elsewhere? If under Section 283 or 
under Section 11, thereis clearly an appeal; 
but if under Section 243, which gives no 
appéal, I fail to see how we can do otherwise 
than apply the provision of Section 3864, 
which excludes an appeal. 


Something was said as to the inconvenience 
which might arise if appeals were not 
allowed in cases of this description. That 
has always seemed to me an argument of 
very doubtful admissibility ; but in point of 
fact it would be impossible to admit appeals 
in all cases where inconvenience might arise 
if there was no appeal. 


It has been said that by au order under 
Section 283, the Principal Sudder Ameen 
might make an order deferring the payment 
of a debt for 20 years ; but, in like manner, 
he might in any suit appoint a day for fixing 
the issues distant 20 years, and as great in- 
convenience would arise in tlie oue case as 
in the otter. There would be no appeal as 
to the order postponing the fixing of the 
issues, but the party would have to wait for 
the final cree, and might then object to the 
order.. (Section, 363 Code of Civil Pro- 
cedure). In like manner, the Principal Sud- 
der Ameen might frame an issue which the 
parties would be obviously unable to support; 
by‘proof, and he might theu give td the, 
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a a 
plaintif unlimited time to adduce his evi- 
dence. TI only give these instances by way 
of illustration as bearing upon the argu- 
ment that an appeal must lie; becanse if 
no, appeal be allowed, inconvenience 
would result. It may be added that’ an 
argument of this kind always proposes to 
sacrifice the maximum of convenience to the 
minimum of inconvenience: for surely it 
must be assumed that in the great majority 
of cases where a discretion is allowed, the 
Courts will give a proper and reasonable 
order; and it seems far better that such order 
should be undisturbed than to open a door 
for interference with all, by way of provid- 
ing against a few orders which might pos- 
sibly be made under unusual circumstances: 


It is with very great regret that I differ 
from my learned brethren, but: having con- 
sidered the question very attentively, I feel 
I should not be doing right if I were to 
surrender the opinion I have deliberately 
formed to the opinions of my colleagues, 
oo great my respect for them may 
e. 


Peacock, C. J.—It appears to me that an 
appeal does lie in this case, 


Section 243 of Act VIII of 1859, speak- 
ing of executions, says. that when the pro- 
perty attached shall consist of lauds, if the 
judgment-debtor can satisfy the Court that 
there is reasonable ground to believe that 
the amount of the judgment may ba raised 
by the mortgage of the land, or by letting 
it on lease, or by disposing by private 
sale of a portion of the land or of any 
other property belonging to the judgment- 
debtor, it shall be competent to the Court, 
on the application of the judgment-debtor, 
to postpone the sale for such period 
as it may think proper to enable the judg- 
ment-debtor to raise the amount. 


The discretion which by this Section was 
vested in the Court executing the decree 
was a very wide one, and one in the exercise 
of which the Court ‘might easily fall into 
error, and by which the execution-creditor 
might sustain very great damage. 


Section 364 enacted that no appeal should 
lie from any order passed after decree and 
relating to the execution thereof except as 
therein-before expressly provided. 


An order made under Section 243 clear- 
ly fell within the provisions of Section 364 
and was not appealable, no express provision 
having been made by that Act for giving an 
appeal, 


“e 
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Section 243 wns silent as regards an 
appeal, andthe words of Section 283 did 
not give an appeal. There was no other 
Section in Act VIII by which an appeal 
was given in such a case. 


Act XXIII of 1861 was passed for the pur- 
pose of amending Act VIII of 1859. Itre- 
cited that it was expedient to amend the Act, 
but it did not state in what respects it was 
expedient to amend it. Section 283 of Act 
VIII of 1859 was repealed. A new Section, 
(11) was inserted, and it was declared that 
Act XXIII of 1861 should be read and taken 
as part of Act VIII of 1859. 


Section 11 Act XXIII of 1861, which was 
to be read as partof Act VIII, contained the 
following words:—‘ and any other questions 
“ arising between the parties to the suit in 
“ which the decree was passed, and relating 
“ to the execution of the decree,” which were 
not in Section 288 Act VIII of 1859; and 
by reason of the insertion of those words, 
the questions referred to by them as well as 
the other questions which had been provided 
for by Section 288, were directed to be de- 
termined by order of the Court executing 
the decree and not by separate suit, and the 
order of the Court was expressly made 
subject to appeal. 


The question whether the sale of land at- 
tached in execution shall be stayed under 
the provisions of Section 243 or not, clearly 
comes within the meaning of the words to 
which I have referred, and which were for 


the first time used in Section 11 Act XXIII- 


of 1861. 

Such a question, when determined by the 
order of the Court executing the decree, 
comes within the words “ and the order pass- 
ed by the Court shall be open to appeal.’’ 

The importance of the question to be 
determined under Section 243 would be no 
ground for holding that an appeal lay from 
it, but it is an important matter to be con- 
sidered when it is contended that the ques- 
tion, although falling within the words of 
Section 11, is to be excluded from its provi- 
sions. : 

There is considerable foree in the argument 
of my Hon’ble colleague Mr. Justice Louis 
Jackson, for whose opinion we all entertain 
the greatest respect. His argument is that 
_ Section 11 is not a Section merely for the 
purpose of giving an appeal, but for the 
purpose of referring the determination of 
certain questions for the decision of the 
Court executing the decree with an appeal 
qgainst the decision when passed. 








But when we come to look narrowly to 
Section 288, which was repealed, and to Sec- 
tion 11 Act XXIII of 1861, which was substi- 
tuted for it, I cannot help thinking that the 
insertion of the new words in Section I1 
which were not in Section 283, was quite as 
much for the purpose of giving an appeal in 
the case of all orders determining questions 
arising between the parties in the suit and re- 
lating to the execution of the decree as for 
the purpose of referring the determination of 
the questions to the Court of execution. 


For instance, there was no necessity to 
enact that all questions regarding the amount 
of mesne profits, which were reserved for 
adjustment in the execution of the decree, 
should be determined by order of the Court 
executing the decree ; and many other ques- 
tions of a similar nature might be put. 
I think one of the amendments intended 
by the insertion of those words was to give 


an appeal from decisions on all questions 


which were included in the words newly 


introduced. 


If, instead of mixing the whole thing up 
together in one Section and in one sentence, 


the provisions had been separated, the point 


would have been very clear. If, instead of 
saying ‘‘ and the order passed by the Court 
shall be open to appeal’’, the Section had 
said “and any order passed by the Cort 
arising between the parties to the suit, and 
relating to the execution of the decree shall 
be open to appeal,” no question could have 
arisen as to the construction of the Section. 
If the Legislature had not intended to give 
an appeal in cases similar to that now under 
consideration, I think thoy wouid have said 
“and any other questions than those which 
“have by this Act or by Act VIII of 1859 
“ been expressly referred for the decision of 
“the court of execution.” 


The case falls within the words of the 
Section. It isone amongst many other in 
which I think it is important that there 
should be an appeal, and in which I think 
that it was the intention of the Legislature 
to give an appeal by the insertion of the 
words in Section 11, although the Section 
is not very aptly worded, either “is regards 
the direction that the questions mentioned in 
the Section should be determined by the Court 
executing the decree, or as regards the ques- 
tions in respect to which it was intended to 
give an appeal. : 


The rule will be discharged with costs. 
Se(on-Karr, J.—I am of the same opinion 
as the learned Chief Justice. 


Ç 
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Four cases have been quoted as bearing 
directly on the point referred to us,—Mar- 
shall’s Reports, page 261; 1 Weekly Reporter, 
page 1}; 2 Weekly Reporter, page 49; 8 
Weekly Reporter, page 186. 

In the first of these cases, the opinion 
appears to have been arrived at without 
argument or discussion. In the next two cases 
I was one of the Division Bench which 
passed the orders which have made this 
reference necessary. In the first of these 
cases, the appeal was preferred against an act 
done by a manager, who had been appointed 
under Section 243 Act VIII of 1859, and we 
held that Section 11 Act XXIII of 1861 was 
not meant to apply to actsdone by a person so 
appointed. In the second case we certainly 
did hold that an appeal would lie under Section 
11 but as between parties to the suit and to 
the execution. 


The last case quoted is certainly in con- 
flict with our opinion, but looking to the very 
broad and general terms of Section 11 Act 
XXIII of 1861, and also to the hardship which 
might be caused if there were no redress 
against unjust or illegal orders passed under 
Section 243 Act VIII of 1859, I am of 
opinion that it was the intention of the 
Legislature that an appeal should lie. 


hear, J—I agree in the decision of the 
Chief Justice ond the arguments by which 
he has supported it. 


Macpherson, J.—1 also concur with the. 


Chief Justice. 





The 19th March 1868. 
Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
J. B. Phear, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Execution—Limitation—Bona fide ap- 
plication. 


Case No. 486 of 1867, 
Miscellaneous Appeal from ‘gn order pass- 
ed by she Judge of East Burdwan, dated 
the 10th July 1867, reversing an order of 
the Principal Sudder Ameen of that 
Distriét,glated 6th April 1867. 
Bisseshur Mullick (Judgment-debtor) 
Appellant, 
versus 
Mahgrajah Mahatab Chunder Bahadoor (De- 
; cree-holder) Respondent. 


Baboos Romesh Chunder Milter, Anund 
Chunder Ghosal and Lukhee Churn Bose 
for Appellant. 


Baboos Juggadanund Mookerjee and 
Chunder Madhub Ghose for Respondent. 


A judgment-creditor obtained a decree on the 31st 
August 1859, and took out proceedings in the folldwing 
order of time:—first, on the 20th August 1861, when 
an effectual notice was served on the judgment-debtor ; 
secondly, on the 13th September 1865, when a similar 
potice was served; and thirdly, on the 18ih of August 
1866, when application was made to arrest the person 
of the judgment-debtor 


HE LD, tbat as the execution of the decree was barred 
by limitation when the application of the 13th Sep- 
tember 1865 was made, the last application on the 13th 
August 1866 was, within the terms of Section 20 Act 
XIV of 1859, barred, 


| This case was referred to the Full Bench 


by Loch and Hobhouse J. J., under the 
following remarks :— 


Hobhouse, J.—The facts are these :— 


The Maharajah of Burdwan, the judg- 
ment-creditor, got a decree on the 3lst 
August 1859, and subsequently took out 
proceedings in execution in the following 
order of time :— 


First, on the 20th August 1861, when 
on the 24th of June 1862 an effectual notice 
was served on the judgment-debtor ; 


Secondly, on the 13th September 1865, 
when a similar notice was served ; 


Thirdly, on the 18th August 1866, when 
application was made to arrest the person of 
the judgment-debtor: And lastly, on this 
present occasion. 


It is admitted that when the proceedings 
of the 18th September 1865 were institut- 
ed, execution was barred by the application 
of the Statute of Limitations (Section 20 
Act XIV. 1859), and that all the proceed- 
ings taken were real, effectual, and in good 
faith, and that the judgment-debtor had 
notice of them, and on no occasion, until the 
present, sought to plead limitation in bar of 
them. 


It is contended, however, by the judgment- 
debtor that when once proceedings were 
barred by lapse of time the decree was 
dead, so that no subsequent proceedings, 
even though the judgment-debtor had notice 
of them, and did not plead limitation in bar 
of them, could revive the decree ; and in sup- 
port of this contention he relies on various 
rulings of Division Benches of this Court, 
to be found at pages 20 and 21, Vol. V, and 
17 and 18, Vol. VI, W. R., respectively. 


On the other hand, the judgment-creditor 
contends that Section20 of the Act is to be 


, 1868.] Full Bench 


construed literally ; that the Court is only 
in the terms of that Section to ascertain whe- 
ther any real and effectual proceeding has 
been taken to keep the decree in” force 
‘within three years aext preceding the appli- 
cation for execution :” and that when, as in 
this case, a real effectual proceeding has 
. admittedly been taken within such time, the 
application to execute is not barred by the 
fact that at some previous time the decree 
may have been dead, and he relies on two 
judgments of a Division Bench of this Court 
put up with the record. 


There is no doubt that these latter judg- 
ments conflict with those relied upon by the 
judyment-creditor, aud I think, therefore, 
that we should submit the matter for the 
decision of a Full Bench. 


The facts are that execution of the decree 
was at one time barred by the application 
of the Statute of Limitations, and that sub- 
sequently to this time the judgment-debtor 
suffered effectual proceedings to be taken in 
execution, so that, as the case now stands, 
such proceedings have been taken within 
three years next preceding this present 
application fur execution. 


Such being the facts, the question for the 
Full Bench is, whether or not the present 
application is barred by the terms cf Section 
20 Act XIV of 1859, © 


The judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J.,(Phear, Macpherson, and 
Mitter, J. J., concurring).—I think that 
the case ig a very clear one, Ou the 138th of 
September 1865, an application for execution 
was made ; but at that time execution of 
the decree was barred by limitation. The 
proceedings under that execution were 
struck off on the 29th of March 1866. Sub- 
sequently, another application for execution 
was made within three years after the 13th 
of September 1865, and the question is whe- 
ther the application which was made on the 
13th of September 1865, or the issuing of 
the process thereon, was a proceeding taken 
to enforce the judgment within the meaning 
of Section 20 of Act XIV of 1859. 


It appears to me that the application was 
not a proceeding within the meaning of that 
Section. By the word ' proceeding” in that 
Section, I understand the Legislature to 
have intended a proceeding not barred by 
limitation, and under which process of exe- 
cution might have been lawfully issued if 
the application had been opposed. 
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If this were not so, n person, after a decree 
was barred, might make an application to 
enforce its execution ; but upon that appli- 
cation it is clear that no process of execution 
could arise unless some proceeding had been 
taken to enforce the judgineut within three 
years prior to it. Such application for execu- 
tion ought, therefore, under Section 20 to be 
refused. If the argument in the present case 
is correct, the applicant might in such case 
make a fresh application, and in support 
of it avail himself of the one which had just 
been refused as an application which had 
been bona fide made within three years, 


The application, then, of the 13th of Sap- 
tember 1865 was nota proceeding within 
the meaning of the Section. If that appli- 
cation was not a proceeding within the 
meauing of the Section at the time when it 
was made, it could not subsequently become 
so merely because the judyment-debtor did 
not come in and oppose it. The non-opposi- 
tion by thejudgment-debtor cleailly was not 
a proceeding, nor was the issue of process by 
the Court ina case in which that process 
ought to have been refused a proceeding, 
within the-meaniug of the Act. Under these 
circumstances it appears that the appliention 
which was last made was barred by limita- 
tion. 


The appeal must be allowed, The judg- 
ment of the Judge is reversed, and the 
judgment of the Principal Sudder Ameen 
affirmed with costs in all the Courts. 


Jackson, J.—I entirely coucur in the 
judgment which has just beeu delivered, and 
I have nothing whatever to add to the view 
of the law taken bythe Chief Justice in 
the case before us ; but it may be useful to 
advert to a class of cases, several of which 
have lately come before the th Bench on 
which I was lately sitting, and which though 
distinguishable from the present case might 
perhaps have been cited as bearing upou the 
question referred to us. I meau cases of 
this description, in which execution has been 
applied, a proceeding taken, the case then 
struck off, a fresh application made within 
three years from the date of ‘the „previous 
proceeding, fresh notice givengrand, say, a 
process of attachment issued. Shortly after, 
that is within three years after that attach- 
ment took place, a fresh aplication to 
execute is made, and the judgment-debtor 
coming forward seeks to raise a question as 
to the bona fides and the sufficiency of 
the proceeding last taken before the pre- 


| ceding application, 
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In such cases I have more than once felt 
obliged to hold that the question of the bona 
Jides of such proceedings, being a matter of 
fact which the judgment-debtor might have 
disputed on the occasion of the last notice, 
and he having, notwithstanding the service 


of uotice, omitted to raise that question, and | 


having snbmitted at that time to further 
proceedings in execution, he was thereafter 
barred from raising the question of limitation, 
and that the execution must go on. Cases of 


distinguishable from a case like the present, 
in which there was a manifest bar of limita- 
tion at the time of the last application. 


The 19th March 1868, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble L. 8S. Jackson, 
J. B. Phear, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 

Execution—Limitation. 


Case No. 507 of 1867. 


Miscellaneous Appeal from an order pass- 
ed by the Officiating Judge of Shahabad, 
dated the 26th of July 1867. 


«IE. Leake (Decree-holder) Appellant, 
` VETSUS 


W. Daniel (Judgment-debtor) Respond- 
ent. 


Baboo Otool Chunder Chowdhry for 
Appellant. 


Baboos Mohinee Mohun Roy and Onoocool 
Chunder Mookerjee for Respondent. 


When a decree is, under Section 284 and the following 
Sections of Act VIIE of 1859, transmitted from one 
Court to another Court for execution, the Court to 
which the decree is transmitted has jurisdiction to 
de:ermine whether or not execution of the decree is 


barred under Act XIV of 1859. 

This ease was referred to the Full Bench 
by Loch and Hobhouse, J. J., under the 
following remarks :— 

Hobhouse,,J.—TueE facts essential to the 
right understanding of this case are these :— 

Appellant, the decree-holder, obtained a 
decree against the judgment-debtor, re- 
spondent; in the Court of the Judge of the 
district of Azimgurh within the jurisdiction 
of the High Court of the North-Western 
Provinces. : 

Under Section 284 and the following 
Sections of the Code of Civil Procedyre, 
the decree-holder applied to the Court of 





the Judge of Shahabad to execute the decree 
of the Azimgurh Court, and the said Judge 
has refused to do so on the ground that 
execution is barred by the application of the 
Statute of Limitations, (Section 20 Act 
XTV of 1859), 


In appeal before us it is urged that this 
decision is erroneous in law, inasmuch as 
the Judge had no jurisdiction to make it ; 
and it said that under Section 290 of the 


t th d ld si 1 
that description, I need hardly say, are clearly | sae Judge should simply have stayec 
, Azimgurh by which the original decree was 


pending orders of the Court of 


passed. 

On the other hand, it is pointed out to us 
that, under Section 288, the Judge of Sha- 
habed has jurisdiction in a certain contin- 
gency to enquire into the validity of the 
decreeof the Court of Azimgurh, and that, 

under rulings of Divi- 


am R., a Misc sion Beaches of this 
7 ode Court, marginally noted, 


such jurisdiction in- 
volves the minor jurisdiction of enquiring 
into and determining the fact as to whether 
or not execution of the same decree is 
barred by limitation. 


I venture to dissent from the view of the 
law thus taken by the Division Benches 
in question. 

I observe that the procedure under Sec- 
tion 284 and the Sections following is 
this :— 

A copy of the decree and certificate of 
non-satisfaction anda copy of any order for 
execution are transmitted to the Court in 
which execution is desired. On arrival of 
these documents in the said Court, they are 
filed therein, nnd they become decrees and 
orders capable of execution by the Court to 
which they have been transmitted. 


Then when application is made to such 


Court fur execution, the Court (Section 288) 


“shall proceed to execute the same accord- 
“ing to its own rules in the like cases, 
“provided that such Court shall have no 
“power to enquire into the validity of the 
“decree, unless it appear upon the face of 
“the decree, that the Court by which it was 
“made had no jurisdiction to make the 
“same,” 


Section 290 ‘Such Court may, upon 
“ good and sufficient cause being shown, stay 
“the execution of the decree for a reasouable 
‘‘time to enable the defendant to apply to 
“the Court by which the decree was passed, 
‘or to any Court baying appellate jurisdic- 


a 
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“ tion in respect of the decree or the execu- 
“tion thereof, for au order to stay the 
“execution, or for any other order relating 
“ to the decree or to execution thereof which 
‘guch Court of first instance or of appeal 
“might have made, if execution had been 
‘issued by such Court of first instance, or 
‘Cif application for execution had been made 
‘to such Court ; and in case the person or 
“property of the defendant shall have been 
“ seized under an execution, the Court which 
“ igsued the execution may order the resti- 
“tution of the property or the discharge 
“ of the person of the defendant, pending the 
“ result of such application.” 


And again (Section 292), “ any order of the 
« Court in which the decree was passed, or 
“ of such Court of appeal as aforesaid, shall 
“be binding upon the Court in which the 
“ application for execution was made.” 


But, on the other hand (Section 294), “all 
“orders of a Court for execttting a decree 
“of another Court shall be subject to the 
“same rules in respect to appeal as if the 
‘decree had been originally passed by the 
“Court making such order.” 


These seem to me to be the essential 
provisions of the law in respect of execu- 
tion by one Court of the decree -of another 
Court. 


Iu the first place, then, I remark that the 
Court to which the deeree is transmitted 
has not the whole record before it, but only 
three documents, viz., copies of the decree 
and of any order for execution made by the 
transmitting Court, and certificate of non- 
satisfaction of the decree. 


These documents are obviously not alone 
and without the record sufficient to enable the 
Court to enquire into the merits of the case ; 
and it seems to me questionable whether 
the general provision of the Code, under 
which one Court may send for the records 
of another Court, is applicable. 


But these documents are sufficient to en- 
able the Court to comply with the proviso 
in Section 288, viz, to see whether or not, 


‘on the face of the decree, the Court by 


which it was made had jurisdiction to make 
it, and, if it had not, then to enquire into the 
validity of the decree, and ifit was invalid, 
then, I presume, to refuse to proceed to exe- 
cute ib. 


I think, therefore, that the proviso in Sec- 
tion 288 gives one particular power, and 
that only, and upon the preceding words 
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that Section, and upon the general doctrine 
of the “expressio unius”, I would hold 
that unless the Court should consider that 
the decree had, on the face of it, been made 
without jurisdiction, then that the Court 
was bound (“shall”) to ‘proceed to 
execute the decree according to its own 
rules.” 


It is contended, however, that by these 
last words tbere is conveyed to the Court 
a power to enquire into the whole merits 
of the execution case, and so, to apply the 
argument to this particular case, to enquire | 
into the fact as to whether or not the decree 
is barred “by the application of the Statute 
of Limitation. 


But in the first place, as I remarked 
above, the Court has not, and I think can- 
not, Nave before it the materials for such 
an enquiry ; nor, for public convenience, 
would it seem advisable that it should be 
able to procure such materials, nor again 
can I understand for what object the pro- 
visions of Section 290 were framed, if it 
was not that such an enquiry as I have 
above mentioned should be held by the 
Gourt “ by which the decrce was passed,” 
or “by any Court having appellate juris- 
diction” over such Court. 

Tt seems to me that the Court to which 
a decree is transmitted for execution has x 
very limited anda very well defined juris- 
diction. 


Rulings. 


So far as the original decree is concerned, 
it may enquire into any want of jurisdiction 
to make it apparent on the face of it, and 
that is all. 


And so far as execution of a decree is 
concerned, it may procced to execute upou 
its own rules, ¿ e., as Section 7 Act XXXII 
of 1852 had it, ‘its rules and mode of proce- 
dure”; if may seize, for instance, the proper- 
ty or person of the defendant by its own 
officers under its own rules and its own pe- 
culiar procedure. 


And its orders in execution are (Section 
294) open to appeal, l 


But if any other order is wentéd either 
to stay execution or relating to the decree 
or the execution thereof, and that order is 
one (as undoubtedly this is inthis casc) 
which the Court by which the decree was 
passed or its Appellate Court might have 
made if execution had been issued by such 
Court, then all that the Court to which the 


of| decree is transmitted can iu my judg@ent 
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do, is to stay execution for a reasonable time | of 


to enable the defendant to apply to the 
transmitting Court for orders. 


I think, then, as this was a decree of the 
Azimghur Court, that that Court alone, and 
not the Court of Shahabad, had jurisdiction 
to pass an order as to whether or not the 
decree was barred by the application of the 
Statute of Limitation, and so that the order of 
the Judge of Shahabad must be set aside as 
made without jurisdiction. 


The question for the decision of the Full 
. Bench is this :— 


When a decree is, under Section 284 and 
the following Sections of the Code of Civil 
Procedure, transmitted for execution to 
any Court, has that Court jurisdiction to 
determine whether or not execution of the 
decree is barred by the application Of the 
Statute of Limitation, or does not the juris- 
diction rather rest with the transmitting 
Court ? 


Loch, J—The question raised by Mr. 
Justice Hobhouse is of so much importance 
that I think it should be submitted for the 
determination of a Full Bench. ; 


The following are the judgments of the 
Full Bench :— 


-. Peacock, C. J. (Phear, Macpherson, and 
Pitter, J. J., concurring).—In this case 
a decree of the Azimghur Court was trans- 
mitted for execution to the Shahabad Court. 
There was no order for execution sent, but 
merely, as I understand, a copy of the de- 
cree and a certificate that satisfaction had 
not been obtained by execution. 


It appears to me to be clear that when 
application for execution was made in the 
Shahabad Court, that Court was bound by 
Act XIV. of 1859, and had power to decide 
whether or not it was barred by that Statute 
from issuing process of execution, 


A question was raised in argument as to 
what law of limitation would apply if the 
Court in which the decree was obtained and 
that to which it was transmitted were go- 
verned by different Laws of Limitation. It 
is unnecessary for us te determine what 
would be the law applicable to such a case ; 
but speakiag for myself only, I would say 
that it appears to have been the intention of 
the Legislature, uhder Section 287, that the 
Law of Limitation by which theCourt to which 
the decree was transmitted was bound should 
betke law. It is a general rule that Statutes 
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Limitation affect the remedy, and not the 
law. 


The case will be sent back to the Division 
Bench to be dealt with according to its 
merits. 


Jackson, J.—I concur in this judgment, 
the question of diversity of Law of Limitation 
not arising in this case, 





3 The 19th March 1868. 
Present : 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 


J. B. Phear, A. G Macpherson, 
kanath Mitter, Judges. 


Lease — Non-payment of rent—Sec- 


tion 78 Act X of 1859, 
Case No. 1534 of 1867. 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, dated 
the 30th April 1867, affirming a decision 
of the Deputy Collector of that District, 


dated the 30th October 1865. 


Jan Ali Chowdhry (Plaintiff) Appellant, 
VETSUS 


Nittyenund Bose (Defendant) Respondent. 
Ur. R. E. Twidale for Appellant, 


Baboo Sreenath Banerjee for Respondent. 


HeLp, that in a suit for the cancelment of a lease on 
account of a breach of its conditions, the breach com- 
plained of consisting in the non-payment of rent for 
a particular period specified in the lease, the lessee is 
entitled to avail himself of the proviso in Section 78 Act 
X of 1859, that Section applying to all suits for the 
ejectment of a ryot or for cancelment of lease for non- 
payment of rent, 

Lhis case was referred to the Full Bench 
by Loch and Mitter, J. J., under the 


following remarks :— 


Mitter, J.— Tus was a suit instituted by 
the special appellant for the cancelment of a 
lease on the ground that the respondent had 
violated a particular condition thereof by 
Which it was liable to be cancelled. ‘The 
breach in question amounts to the non-pay- 
ment of rent for one entire year. The lower 
Appellate Court Las now found after remand 
that the breach complained of has been com- 
mitted by the respondent, and a decree for the 
cuncelment of the lease has been passed in the 
appellant’s favor, subject however to the 
proviso in Section 78 of Act X of 1859. 


In special appeal it is contended before us 
that an unconditional decree for the can- 
celment of the lease ought to have been 


aud Dwar-” 
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passed, the proviso in question being in- 
applicable toa suit founded upon a breach 
of the conditions of a legse. We are of opi- 
nion that this contention is sound. We 
think that a suit for the caucelment of a lease 
for non-payment “of rent,” as contemplated 
by Act X, is essentially distinct from a suit 
brovght for the same purpose on the ground 
of a “breach of contract,” even though the 
breach alleged amounts to nothing more than 
the non-payment of rent for a period specified 
therein. The distinction is clearly marked in 
Clause 5 Section 23 of the Act, and the two 
grounds of action, namely, “ non-payment of 
rent” and ‘a breach of the conditions of the 
contract,” are treated as quite distinct from 
one another. The first class of suits evident- 
ly arise out of the provisions made in Sec- 
tions 21 and 22 ; the second from the condi- 
tions themselves voluntarily agreed to by the 
parties themselves. In the first, the land- 
holder takes his stand upon a right created 
for him by the Legislature ; in the second, 
he relies upon a right’ reserved to himself 
by the terms of the very engagement by 
which the tenure in question came into 
existence. It is to be observed in this 
place, that no suit for the cancelment of a 
lease on the mere ground of non-payment of 
rent can be maintained unless the lessee is a 
“ryot” or “a farmer, or other lease-holder 
not having a permanent or transferable iuter- 
est in the soil? Where the lessee is the 
possessor of a permanent or transferable in- 
terest in the land, his lease can be caucelled 
on account of non-payment of rent only 
where such non-payment is made a ground 
of cancelment by the express terms of the 
contract under which he holds. Such being 
the distinction between the two classes of 
suits above referred to, itis now to, be seen 
whether the proviso in Section 78 can be 
made applicable to a suit for the cancelment 
ofa lease for non-payment of rent where 
such non-payment is expressly made a 
ground for cancelment by the conditions of 
the contract. 

Section 78 runs as follows :—‘* Any per- 
“ son desiring to eject a ryot or to can- 
“cel a lease on account of non-pay- 
“ment of arrears of rent may sue for 
“ such ejectment or cancelment and for re- 
“t covery of the arrear in the same action, 
‘© or may adduce any unexecuted decree for 
“arrears of rent as evidence of the ex- 
‘‘istence of such arrear ina suit for such 
“ ejectment or cuncelment. Jn all cases 
of suits for the ejectment of aryot or the 
“ cancelment of a lease, the decree shall 
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“ specify the amount of the arrear; and if 
‘such amount, together with interest and 
“ costs, be paid into Court within 15 days 
“ from the date of the decree, execution shall 
“be stayed.” We think that the proviso 
clearly refers to “suits for cancelment of 
leases on account of non-payment of rent’ 
referred to in the first sentence, and not to 
any other class of suits, such as suits founded 
upon brench of contract. The whole Section 
has reference to the provisions of Sections 
21 and 22, and must be read in conjunction 
with them. 


It cannot possibly be argued that the pro- 
viso in question can refer to a suit found- 
ed upon breach of contract when the breach 
does not consist of non-payment of rent, 
and we do not see auy reason why it is to 
be applied to a suit of the same class mere- 
ly because the breach in question happens to 
amount to non-payment of rent. The words 
“all cases’? mean all cases of suits for can- 
celment on account of non-payment of rent 
as indicated by Clause 5 Section 23 of the 
Act, and the word “all” is used with re- 
ference to what precedes, z. e., with reference 
to casesin which thearrear and the cancel- 
ment are sought for in the same suit, or 
cases in which the eancelment of the lease is 
alone sought for, nu unexecuted decree for 
arrears of rent being filed in evidence. Where 
the land-holder chooses to avail himself of ’a 
right created for him by the Legislature, he 
must take that right subject to all the limita- 
tions by which it has been circumscribed by 
the law ; but where he relies upon the con- 
tract under which the tenant was permitted 
to enter upon the land, it is reasonable and 
just that the full benefit of that coutract 
should be acceded to him, unless it can be 
shown that the extent of such benefit has 
been limited by express legislation. 


It has been said that a Court of Equity in 
England would always allow a locus peni- 
tentic to the tenant to save himself from the 
penalty of forfeiture ; but whether it is so or 
not we do not think that the Revenuo Courts 
are competent to over-ride the contracts of 
parties, unless tere is any express legislation 
on the subject authorizing them*to do so. 
No such locus penitentie, it is admitted, 
can be given to the tenant when the breach 
of contract comppitted by him $ of any 
other deseri ption an non-payment of rent, 
and we do not see any reason why it is to be 
granted merely because’the breach commit- 
ted in a particular case accidentally happens 
to be‘non-payment of rent. Such a mode of 
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procedure would be particularly hard in the 
case of land-holders seeking to cancel the 
lease of an under-tenant who possesses a 
permanent or transferable interest in the soil, 
for it has been shown already that the tenure 
of such under-tenants cannot be cancelled 
except under the express provisions of the 
contract under which they hold. 
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a lease for non-payment of rent under Section 
22, but also to cases in which it is sought to 
cancel a lease or to eject a ryot for non-pay- 
ment of rent under an express stipulation 
contained in the engagement between thb 
parties that, in the event of non-payment, the 
lease shall be forfeited. The words are general 
“in all cases of suits,’ and not in all cases 


It is also to be remarked that under the pro- of suits brought for the purpose of enforcing 


visions of Sections 21 and 22, the lease of a 
ryot or of a farmer or other lease-holder not 
possessing n permanent or transferable inter- 
est in the soil, can be cancelled on the ground 
of his failure to pay any one kist or instal- 
ment of rent.. Such is not necessarily the 
case where non-payment of rent is made a 
ground of cancelment by the contract of the 
parties. In this particular instance before 
us the non-payment of rent for one entire 
year is the breach contemplated by the 
lease, and the period of default might be.much 
larger in other cases. There can be no reason, 
it appears to us, why the tenant, after hav- 
ing failed in his resistance to the just claim 
of his landlord, should be allowed a further 
period of 15 days after the date of decree 
in direct opposition to the terms of the 
very contract under which he was allowed 
to enter upon the land. 

We would have decreed this special ap- 
peal, but as some decisions of our Court 
have been pointed out to us in which a differ- 
ent view of the law appears to have been 
taken by some of our learned colleagues, we 
think that a reference to a Full Bench is 
necessary. The cases we refer to are the 
following, 6, W. R., page 65 ; 7 W. R., page 
374 ; Hay’s Reports, pp. 523 and 573. 


We refer this case accordingly to a Full 


Bench for the determination of the follow-: 


ing point— 

Whether, in a suit for the cancelment of a 
lease en account of a breach of the conditions 
thereof, the lessee is entitled to avail himself 
of the proviso in Section 78 Act X of 1859, 
the bresch complained of consisting in the 
non-payment of rent for a particular period 
specified in the lease. 


The judgment of the Full Bench was 
delivered as follows :— 


the provisions of Section 22, 


The appeal will be dismissed with costs. 


The 19th March 1868. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
J. B. Phear, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Suit for Rubooleut—Plaint. 


Special Appeals from a decision passed by 
the Judge of Backergunge, dated the 3rd 
of April 1867, affirming a decision of the 
Deputy Collector of that District, dated 
lsé December 1866. 


Cases Nos. 1175 to 1180 of 1867, 


Golam Mohamed and another (Defendants) 
Appellants, 


VETSUS 


Asmut Alee Khan Chowdhry (Plaintiff) 
Respondent. 


Baboos Shushee Bhooshun Bose and Nil- 
monee Sen for Appellants, 


Baboo Romesh Chunder Mitter for 
Respondent. 


When a landlord sues to obtain from his ryot a 
kubooleut at a given rate of rent, and the Court find 
that that rate exceeds the rate which, in the judgment 
of the Court upon the evidence before it, would be fair 
and equitable, the plaintiff is not entitled to a decree for 
a kubooleut at the lower rate, but his suit should be 
entirely dismissed, 


If, in a similar case, the plaint mentions no date for 
the commencement of the kubooleut, the plaint does 
not disclose a sufficient cause of action and ought te be 
returned. The Court may, however, supply the omission 


Peacock, O. J.—I think that this is a AE in its decree the time from which the 


clear case.a Section 78 applies to all cases of 
suits for the ejectment Nyo: or for the 
cancelment of a lease for the non-payment of 
rent. Itapplies not only to cases in which it 
is sought to eject a ryot under Section 21 for 





coleut ought te commence, 


These cases were referred to the Full Bench 
by Bayley and Phear, J. J., under the 
following remarks :— 


Phear, J.—Tuuse six suits are broaght, 


norepayment of rent or for the cancelment of | the first four by Asmud Ali, a shareholder 
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in a zemindary and the other two by Gunga 
Churn Chatterjee, the remaining shareholder 


in the same zemindary, -against six different 
ryots, to obtain from them respectively 
kubooleuts at the rate of rupees 20 per 
kanee. 


In each case the Court of first instance 
framed one issue only, in the following 
terms :-— At what jumma and rate, and for 
“ what quantity of land is the plaintiff en- 
“titled to get a kubooleut from the defend- 
“ant.” And upon this issue, it gave de- 
crees in favor of the plaintiffs. 


On appeal brought by the defendants the 


Judge decided all six cases by one judgment, 
the material part of which is couched in 
these words :— 


“When there was a local inquiry in the 


“ present instance, that inquiry showed that 


“the rate of rupees 16 is that current in 
“the neighbourhood, and I think the decree 
“should issue for a kubooleut at that rate. 
‘Suit decreed accordingly. Defendants’ 
“appeal dismissed with costs. Order modi- 
íí fied.” 


I have no hesitation in saying that this 
concise and imperfect judgment is in the 
highest degree unsatisfactory. The Judge 


omits all inquiry as to whether the plaintiff 


was entitled, apart from his co-sharer, to a 
kubooleut from each ryot, But perhaps this 
right was not disputed by the defendants. 
However this may be, in proceeding to deter- 
mine at what rate the plaintiff was entitled 
in each case, if at all, to get a kubooleut 
from the defendant, the Lower Appellate 
Court was bound to be guided by considera- 
_tions of fairness and equity, and whether the 
rent was fair and equitable would depend 
upon the circumstances of each defendant’s 
holding. No doubt these circumstances 
might be pretty well the same in all the cases. 
But if they were so, the Judge ought to 
have stated that fact. Not only however, 
is he quite silent on this point, but there is 
not a trace to be found in his judgment of 
his having paid the least heed to conditions 
of any sort under which the ryot was cul- 
tivating his land, Nota word is said as to 
whether or not in any one .of the cases the 
plaintiff had shown that the ryot had con- 
tributed to the productive powers of the soil 
by his own exertions. No reference is made 
as to whether or not that soil is in all the 
- six cases uniform with the soil in the neigh- 
bourhood, the current rent of which has been 
taken as a measure here. And further, al- 
though the Ameen, upon whose report alone 
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the Judge based his decision found that three 
different rates of rent were current in the 
neighbourhood corresponding with threo 
qualities of Iand, the Judge has adopted the 
highest of those three, and has awarded it 
as the rent for all the lands in al the six 
different cases, without giving the least 
explanation of the reasons which induced 
him to do so. a 


_In truth, as far as I can discover, the 

Judge has altogether omitted to apply judi- 
cial discretion to the determination of the 
main issue which he had to try, namely, 
what was the fair and equitable rent at 
which the plainiff in each suit was entitled 
to obtain a kubooleut from the defendant ? 
And were this the only matter of objection 
to the decision of the Court below, I should 
feel obliged to say that the cases ought to 
be remanded for re-trial on this issue. 


But Iam further of opinion, considering 
the-evidence on the records, that in all the 
six suits the defendants are entitled to de- 
crees in their favor, and therefore that the 
Lower Appellate Court was wrong in giv- 
ing judgment for the plaintiffs. Taking 
any one of the.suits by itself, I find that it 
isna suit to obtain a kubooleut at tho rate 
of rupees 20 per kanee from the defendant. 
In other words, it is a suil to compel the 
defendant to enter into a contract of tewan- 
cy, which is to cover some future time. It 
is not merely a suit to recover past venr, 
due after notice uuder Section 13 of Act 
X. 1859 or otherwise. It is not a suit for 
a money debt. In cases such as these, no 
doubt the plaintiff’s claim is divisible, and 
it ig within the discretion of the Court to. 
award hima less sum than that for which 
he asks. But when a plaintiff comes into 
Court to enforce specific performance of a 
contract, whether it be acontract of tenancy 
or of any other character, his cause of ac- 
tion stands or falls with his right to have 
the benefit of the particular contract which 
he sets out in the plaint. If he based his 
right to the benefit of the contract on the 
antecedent gereement of the defendant to 
execute it, then it is clear that he would 
fail in his suit unless he madeeout that this » 
agreement extended to all the material terms 
of the contract, as he alleged it. LHe would 
not be allowed to full back orf such terms 
only as he suceeded in proving against the 
defendant, for the alteration or omission of 
any material term” changes the contract. 
And it would be a great hardship that 
plaintiff, on the foundation of a suit*to ob 

e 
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Sn et 
fain the execution of one contract, should |“ Court fair and equitable, then Iam ready 
obtain a decree against the defendant | “ to tender such other pottah as the Court 
for the enforcement of another. There!“ may think fit, and I will alter my claim 
| could be no assurance in such a case that!“ for a kubooleut accordingly.” In short, 
the defendant would uot have voluntarily | he must stand or fall by the justice of 
exccuted this second contract, had it been | his claim of right to Impose the contract 
proposed to him in the form in which it | which he specifies, on the defendant, nud can- 
was decreed. I think that the same prin- i not, after coming into Court, mend his speci- 
ciple governs suits brought to obtain exe- | fication to make it suit the evidence, 


cution of a contract upon the title of fair- Now, every pottah and kubooleut must 
ness and equity, Whether the plaintiff | of necessity, either expressly or impliedly, 
claims the execution of the contract because | contain threo material terms relative, respec- 
the defendant has previously agreed to exe- tively, to the commencement of the lease, to 
cute it, or because it is on the facts of the | the termination of it, and to the rate of rent, 
case fair and equilable that the defendant | of course, there may be many others at the 
should do so, it is equally incumbent on option of the parties, but without these three 
him (the plaintiff) to state distinctly the | the contract cannot be complete ; and more- 
terms of the contract, and he ought to fail over, these three are so cardinal that an al- 
as much in the one case as the other, ‘if he | teration in any one of them necessarily alters 
does not support those terms by evidence | the whole contract. A lease to commence 
of the agreement on their behalf or of their | with the Ist Bysakh of a given year is quite 
fairness and equity, as the case may be. distinct from a lease to commence with the 


This view is confirmed by the words of! 1st of Falgoon of the same year. A lease 
Act X of 1859, which in effect direct that | for five years involves a different contract 
“ a pottah should be prepared and tendered | from that exhibited in a lease from year to 
í to the ryot before the person to whom the| Yea" as long as tho parties shall choose. 
“rent is payable becomes entitled to require | And a lease ata rent the rate of which is 
“from hima kubooleut.” ‘This must mean | 20 rupees per kanee, is not the same thing as 
 pottah couched in definite terms, and the | ® lease which gives the rate at rupees 16. 
enactment would not be satisfied by the| This leads me to observe that in none: of 
tegder of a pottah in which, for instance, | the cases before us is the commencement of 
the amount of rent was made contingent | the kubooleut which is sued for, mentioned 
on the decision of the Collector in a suit} or ascertainable. The plaintiff’s claim is 
about to be brought for the determination | therefore on this head indefinite, and for 
of the sum which would be fair and equit-| this reason alone the suit ought to be dis- 
able in that respect. I do not think that| missed. Again, in all the cases the rate of 
the ‘‘ words for the determination of the|rent at which the kubooleut is sought, is 
‘rates of rent at which pottahs or kubooleuts | fixed by the plaintiff at rupees 20; but 
“aro to be delivered” in Sections 23 andj there is no evidence of any kind on the re- 
81 of Act X. refer to more than the deter-|cord to show that more than rupees 16 
mination of the issue between the parties as | would be fair and equitable. It is obvious 
to the rate of rent, viz., whether or not the, that the plaintiff has utterly failed in every 
rate relied on by the plaintiff is fair and | single case to make out that it would be fair 
equitable. and equitable that the defendant shovld be 

compelled to receive a pottah and deliver a 
| kubooleut at the rate of rupees 20 rent ; cou- 

sequently he has no right to the particular 
| kubooleut which he seeks, and the Court 

cannot in these suits grant him any others. 














For all these reasons, then, I am of 
opinion that in suits like those which are 
now under our consideration, the subject of 
the A 18 uae aie ae 

reated as being ready to deliver 
SAE N, a potiah S in| In coming to this conclusion, Iam fortified 
terms to the kubooleut which he sets out, | bY the opinion of the Chief Justice, express- 
and asks for, in his plaint, and if a pottah so ed in special appeal No. 2158 of 1866. The 
drawn is not such as the defendant is enti- decrees of both the Lower: Courts ought in 
tled to receive, the plaintiffs suit must be; ™Y Judgment to be reversed, and the six 
dismissed. There is, as I think, no war-' above numbered suits all dismissed with 
rant in law for permitting the plaintiff to say | C0StS 10 all Courts. 
‘Ifthe pottah which I tender in accordance Bayley, J.---In the opinion expressed to 
“with my plaint does not appear to the; the lst to the sth para, (inclusive) of the 
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above judgment of Mr, Justice Phear, I fully 


concur, 


I have, however, great doubts as to whe- 
ther in suits brought under Clause 1 Section 
23 Act X of 1869 for a kubooleut at a cer- 
nothing except the kuboo- 
rate can be decreed, that 
that if plaintiff sues for the delivery 
of a kubooleut at rupees 20, the Court cannot 
give 16 rupees, or any other sum which is 
fair and equitable, so long as it be not more 


{nin definite rate, 
leut at that exact 
1s to say, 


than is prayed for in the plaint, 


The decision cited (Weekly Reporter, 
is not exactly in point, 
degree supporting the 
prove a right 
` fo the exact contract he claims, he can- 
not have any other modified contract de- 


Volume IX, p. 149), 
although in some 


view that if plaintiff fails to 


creed. 


I can see no practical difference ordinarily 
ina suit for a counterpart lease at certain 
rates to be enforced as a contract, and a 
suit for enhancement to those rates under 
the provisions of Sections 15 and 17 or 


other Sections of Act X of 1859. ` 


My main doubt is whether in this class 
cases under Section 23 Clause 1 that 
Clause and Section are not to be read to- 
gether with Section 31 Act X of 1859. The 


of 


word and (not ‘ or”) is used, and the other 
terms are the same. Section 31 seems to 
me to contemplate that the suit for the 
kubooleut and the ‘determination of the 
rates at which that kubooleut shall be given 
areone and the same matter, that is, that 
the kubooleut is only the resulting deed in 
which shall be recorded the rates deter. 
mined, whether these be the same as claimed 
by plaintiff, or other lesser rates which 
ought fairly and equitably to be paid. 
Again, if the word “ and” in Section 31 be 
read as “or,” still a suit for determination 
of rates at which kuboolents shall be deli- 
vered may be brought under Section 23 
. Clause 1. Thus if (referring ‘to Section 
31) ina suit for determination of the rates 


at which a kuboolent or pottah is to be: 
delivered, the plaintiff (whether landlord j 


or ryot) may state in his plaint his claim 
. to have a lcase or a particular rate, and 
also (as-he may under Section 8l) ask 
the Court to determine what ought to be 
the proper rate, why should not the same 
party obtain on a suit for a kubooleut such 
relief as he might be found entitled to, al- 
though not the full amount he may demand, 
Ido not think it -makeg any difference in 
the case that the tender of a pottah is es- 
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sential to effect being given to a decree for 
a kubooleut. 


The two terms “ pottah” and “ kubooleut” 
do not necessarily indicate more than one 
contract, ‘They are papers of one contract 
of which the rent payer holds one, viz., the 
lease, the rent receiver the other, viz., the 
counterpart. 


If the view of Mr. Justice Phear prevail 
there is this practical difficulty, viz., that it 
is hardly possible for a party suing for a. 
kubooleut at a particular rate to discover 
exactly in each case what a Court might 
consider would be fair and equitable ; the 
meaning to be put on those words “‘ Jair and 
equitable” being so very vague and indefinite 
in each judicial mind. It might thus well be 
that a Court should think a plaintiff entitled 
to 19-15-11, and yet the suit be dismissed 
because the plaintiff claimed a kuboolent for . 
4 pie more, I must add there are the cases 
No. 2158 of 1866 unreported, 12th January 
L. Jackson, J., and 
February 1868, Chief 
Justice and Mitter, J., supporting Mr. Justice 
Phear’s view ; and, on the other side, the case 
in Volume 9, page 81, supporting my view, 
On the whole, then, I must with deference 
differ from Mr. Justice Phear in this case, , 
and I presume a reference to the Ful] Bench’ 
should be made. 


On the other point, I observe that it is 
true that the date of the commencement of 
the kuboolent is not indicated in the plaint. 
But the Full Bench decision, Vol. 3, page 
29, Thakooranee’s case, lays down that such 
suits for a kubooleut, if decreed, will take 
effect from the commencement of the year 
following that of the decree, and this I think 
would suffice. 


Refer to Full Bench to ask whether in 
a suit for a kubooleut at enhanced rates no 
kubooleut on lesser rates cau be decreed. 

Phear, J—Having read Mr. J ustice Bay- 
ley’s judgment, I would Suggest that the 
refereuce to the Full Bench should be made 
in the following slyape :— ° 


When a landlord sues to obtain ¢rom his 
ryot a kubooleut ata given rate of rent, sup- 
posing the Court should arrive at the. eon- 
clusion that that rate exceeds the rat® which 
in the judgment of thes Court upon the evi- 
dence before it would be fair “and equitable 
ought the suit-to be dismisged ? 

Also, if in a similar case, the plaint men- 
tioned ng date for the commencement of the 
kubooleut, would it disclose a sufficient cause 
of action ? 


also 17th and 19th 
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The judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J.—Tux first question is whe- 
ther when a landlord sues to obtain from 
his ryot a kubooleut at a given. rate of rent, 
which in the judgment of the Court upon 
the evidence before it exceeds the amount 
which would be fair and equitable, ought the 
guit to be dismissed ? 


It appears to me that that question ought 


. to be answered in the affirmative, and that 


where the plaintiff seeks to compel a tenant 
to execute a kubooleut of a particular 
description, and fails to make out a right to 
a kubooleut of that description, he is not 
entitled to havea decree ordering the ryot 
to execute a kubooleut of the description to 
which he is entitled. 


This opinion is not founded upon a mere 
technicality, but upon principles of justice. 


' A man ought not to have a decree to compel 


a ryot to execute a kubooleut, unless at the 
time when he commences the suit, he is 


- willing to execute a corresponding pottah. 


Section 9 of Act X of 1859 enacts that 
the tender of a pottah, suchas the ryot is 
entitled to receive, shall be held to entitle 
the person to whom the rent is payable to 
receive a kubooleut from such ryot, The 


Court went to a great extent when it held | 
that a tender was not actually necessary + at that rate or not ; 
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nity of avoiding litigation, unless he com- 
plies with the landowner’s demand; and 
when the decree of the Court shows that 
the amount of rent demanded was more 
than that which under the circumstances 
the ryot ought to pay, the suit ought to be 
dismissed. 


The facts of the present case afford a 
good illustration. The landlord demanded 
the rate of 20 rupees a kanee. The first 
Court awarded a kubooleut at the rate 
of 12 rupees. The landowner appealed to the 
higher Court, which shows that he was not 
willing to execute a pottah ab 12 rupees, 
and to accept a kubooleut at that rate. 
The Judge increased the rate to 16 rupees, 
and the plaintiff says that he ought to have 
had a kubooleut awarded to him at the rate 
of 16 rupees. It does not appear that even 
then the landlord was willing to execute a 
pottah at 16. 


Butit is contended that that is immaterial, 
because he would not have obtained execu- 
tion against the ryot- to compel him to exe- 
cute a kubooleut at 16 rupees until he had 
offered to give n pottah at that rate. This is 
the first time in which I ever heard it con- 
tended that a decree ought to be given 


i against a ryot to compel him to execute a 


kubooleut at a given rate of rent, leaving 
it optional with the landlord to give a pottah 
or that a decree ought 


and I think that we ought not to extend the | to be given against a ryot which would not 
rule, and to hold that a landlord is entitled | be executed “except upon the contingency 


_ ready or 


$ e a eee : ve o | of the landlord 
um o execute a kubooileur when irom the the Court had no power to comp 

is clear that the landlord was not: 4, go 
willing to execute a corresponding | 


plaint it 


pottah. 


It, instead of suing for a kubooleut, the | 


landlord had by himself or his agent gone 
to the ryot and endeavoured to agree upon 
the amount of rent which would be fair and 
equitable, the ryot would possibly have, been 
willing to execute a kubooleut at the amount 
which the Court npon the evidence has con- 
sidered reasonable. Butfapparently without 
an? nogice whatever to the ryot, without any 


notice of enhancement in accordance with | 


the provisions of Section 13 of the Act, the 
landowner commences a suit against the 
ryot, and asks that ho may be compelled to 
execute a kuBooleut at arent much higher 
than the ryot was then paying, and much 
higher than that which the Court has con- 
sidered that the landowner was entitled to 
demand. When a suit for a kubooleut ata 
given rent is brought, a ryot has no opportu- 








s doing something which 
el him 
Such a decree would be a one-sided 
decree, binding the ryot but leaving the’ 

landowner free. 


These are my reasons with reference to 
the general question which has been pro- 
pounded ; but E think that there is a still 
stronger reason why in the pressnt case the 
landowner ought not to have a decree 
against the ryot ordering him to execute a 


kubooleut at the rate of rent found by the 


Court to be reasonable. 


Section 13 of Act X of 1859 says that 
a ryat shall not be liable to pay any higher 
rent thau the rent payable for the previous 
year, unless a notice of enhancement shall 
be served in or befére the month of Cheyt. 
That Section applies to all ryots, whether 
they have rights of occupancy or not. 
Section 17 lays down the ground upon 
which alone ryots having a right of occu- 
nancy are liable to enhancement. 
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It has been held by a majority of Judges 
in a Full Bench (see 38rd Weekly Reporter, 
Act X Rulings, p. 29) that a suit for a 
kubooleut at an exhanced rate may be 
brought without notice of enhancement, but 
that in such a suit brought without noticé, 
the kubooleut cannot be decreed except from 
the year following that in which the decree 
is given. 

In this case, the plaintiff, it is said, rely- 
ing upon that ruling, brought his anit for a 
kuboolent at an exhanced rent without giv- 
ing notice of enhancement. The suit was 
commenced on the 29th of August 1866. 
The suit was decided on 3rd April 1867. 
Assuming the commencement of the suit to 
be tantamount to notice of enhancement 
according to the Full Bench ruling, a decree 
could not, according to that ruliog, be given 
for a kubooleut at an enhanced rate to com- 
mence before the year 1868. But upon 
what evidence could the Judge, on the 3rd 
April 1867, hold that in consequence of the 
increase of produce the rent commencing 
from 1868 ought to be exhanced beyond 
that which the tenant was then paying ? 
Could the Judge, by anticipation upon the 
evidence given in 1867, decree that the rent 
for 1868 should be at the rate of 16 rupees ? 


Suppose after April 1867, circumstances 
had arisen, such as one unfortunately saw 
in Orissa two years ago,—suppose from 
drought at the end of 1867 or from other 
causes, a prospect existed of a total failure 
of crops in 1868, would the tenant be bound 
to execute a kubooleut at that rate for 1868? 


Tt is said ‘that the tenant might bring a 
fresh suit under Section 18 for the pur- 
pose of showing that the produce had been 
reduced in 1868, by causes beyond his 
power. But was the Judge entitled, on 
the 3rd of April 1867, to pronounce a 
speculative decree as to 1868, which the 
tenant would have to get rid of by a fresh 
suit in 1868 when the circumstances of 1868 
became known ? It appears to me that the 
plaintiff was no more entitled in 1867 to 
obtain a decree in 1867, declaring that he 
was entitled to a kubooleut for 1868 binding 
the tenant to pay 16 rupees a kanee, than he 
would have been to file a suit in 1867, with- 
out notice of enhancement, to declare that 
the fair rate of rent in 1868 would be 16 
rupees a kanee. J apprehend that such a 
suit could not be maintained, upon the 
ground thatthe Courts could not speculate 
in 1866 or 1867 as to what would be the 
value of the land in 1868 ; nor would they 
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allow aryot to be harassed in 1866 by a 
suit for determining what would be a fair 
rent for 1868, when the tenant had a right 
under Section 19 to give up possession at 
the end of either 1866 or 1867, and might 
never become liable to pay rent at all for 
1868. TE 


Ido not understand- the majority of the 
Judges to have held that if a man sues for 
a kubooleut at a specific rent, and fails 
to prove that he is entitled to that rent, 
the Court will speculate as to what may 


or may not be the value of the land at the - 


commencement of the year following their 
decree, in- order that the landlord may 
have a decree for a kubooleut ata less rate of 
rent than he demanded. 


I am of opinion that the plaintiff, having 
asked fora kubooleut at a specific rate of 
rent, and having failed to show that he was 
entitled to that rate at the time of the decree, 
was not entitled toa decree fora kuboo- 
leut ata less rate. It appears to me that 
he was entitled ton decree ouly upon proof 
that he was entitled to a kubooleut at the 
rate which he demanded. 


As to the 2ad point, it appears to me that 
the plaint not specifying the date for the 
commencement of the kubooleut sought for, 
was uot sufficiently specific, and that the 


Court in which it was presented ought toe 


have returned it; but that the plaint having 
been admitted and the ease heard, the Judge 
might have supplied the omission by the 
decree by specifying the time from which the 
kubooleut ought to commence. In this very 
decree the Judge has ordered a kubooleut 
at enhanced rate, without specifying the date 
from which it was to commence. If the ryot 
were compelled to execute such a kubooleut 
from the date of the decree, he would in fact 
be compelled to pay an enhanced rent from 
a period earlier than that from which in point 
of law he was found to pay it. 


Itis said that landowners will be placed 
in difficulties, Butthere will be no diffi- 
culty at all, if they will only follow the course 
which Act X points out. If they wish to 
enhance the reat of a ryot, they should 
give notice under Section 13 ; andif, after 
that notice takes effect, the tenant fail 
to pay the enhanced rent demanded, the 
landowner may sue for reut at the tate de- 
manded by the notice. The Court will theu 
determine whether the plaintiff is entitled 
to enhance and whether he has served the 
necessary notice, and then will decree pay- 
ment tò him either at the old rate or at the 
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enhanced rate demanded, or at the rate to 
which the Court may consider the landlord 
to be entitled to enhance the rent, 


It is by suits for kubooleuts at enhanced 
rates without notice, suits for declarations of 
rights where relief is not necessary, and 
other proceedings of that nature, that ryots 
are constantly harassed. In my opinion, 
suits of the nature which I have described, 
ought to be discouraged. 


= Section 23 Clause 1 Act X of 1859 has 
been referred to. But that Section was in- 

` tended to point out the tribunals which 
were to have cognizance of suits of this 
nature, not to point out the cases in which 
such suits ought to be brought. 


The decision of both the Lower Courts 
is reversed, and the suit of the plaintiff is 
dismissed with costs in all the Courts. 


Jackson, J.—I am of the same opinion. - 


Phear, J.—I am of opinion that the first 
question must be answered in the affirma- 
tive; but as I have given my views at 
length in the judgment which I delivered 
in the Division Bench, Ido not think it 
necessary to repeat them now. 


I also think that the second question 
should be answered in the negative, for it 
appears to me that a plaintiff suing to obtain 
‘a kubooleut, without specifying the time ut 
which that kubooleut is to commence, fails 
to state a definite cause of action. I quite 
agree, therefore, with the Chief Justice in 
thinking that in the Court of first in- 
stance, when a plaint of that character is 
presented, it would be the duty of the 
Court to reject it. But Ido uot at pre- 
sent feel myself justified in going so far as 
to say that that deficiency (supposing the 
plaint had been admitted and the case tried) 
could be supplied by the Court from the 
materials before it. At the same time, I 
have not that confidence.in my own view on 
this point as would induce me to givea 
judicial opinion in opposition to that of the 
Chief Justice which he has just expressed in 
regard to it. : 

Mecpherson, J—I concur in the answers 
which the’ Chief Justice proposes to give 
to the questions which have been referred 
to us. ° 


Mitter, J.—1 concur generally in the 
judgment delivéred by the learned Chief 
Justice. I think that a suit for a kubooleut 
at enhanced rates cannot be maintained with- 
ont a previous notice of enhancement , under 

* Section 18 Act X of 1859. The unfairness 
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of such a course où the part of the landlord 
towards the tenant has been already pointed 
out by the Chief Justice, and I do not wish 
to add anything to the remarks that have 
alread y been made by him upon that point. 
As, however, it has been previously deter- 
mined by a majority of the Judges of this 
Court that a notice of enhancement is not 
necessary, I am bound to submit to that 
decision, But whilst submitting to it, I am 
not prepared to give to the landlord anything 
more than: what he is strictly entitled to ` 
get under that decision. If the landlord 
chooses to avoid the ordinary process which 
is presented for him by the law, and thereby 
attempts to take an unfair advantage over 
his antagonist, he cannot in justice com- 
plain if he is held strictly to the terms of the 
contract he wishes to impose upou the latter. 
Upon this ground I hold that the first 
question referred to us ought to be answered 
in the affirmative. 


With refereuce to the second point, I am 
also of the same opinion as the learned Chief 
Justice. I wish to add, however, that it isa 
point of little orno importance. According 
to the Full Bench case referred to by the 
learned Chief Justice, it has been decided 
that the kubooleut is to come into operation 
from the commencement of the year following 
that in which it is finally decreed by the 
Court. The landlord could not have possi- 
bly anticipated at the time when he filed his 
plaint as to when this decree would be passed 
in his favor. The utmost that he could have 
done was to state therein that the kubooleut 
he sues for is to come into operation on some 
date unknown to himself, but depending upon 
the date when his suit will be finally disposed 
of. I think that the omission of such a state- 
mentis not of much consequence, and that 
if any stfess be laid upon the point upon 
purely technical grounds, the defect might 
be permitted td be rectified without dismiss- 


ing the suit. 
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The 6th August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Purdanusheen ladies — Execution— 
Arrest. 


Case No. 450 of 1867. 


Miscellaneous Appeal froma decision of 
the Principal Sudder Ameen of Hooghly, 
dated the 81st May 1867. 


Maharanee Udhee Ranee Narain Coomaree, 
Raj Ranee of Burdwan (Decree-holder) 
Appellant, 


VETSUS 


Sreemuttee Burroda Soonduree Dabee (Judg- 
ment-debtor) Respondent. 


Mr. J. W. B. Money and Baboos Jug goda- 
nund Mookerjee and Chunder Madhub 
Ghose for Appellant. 


Mir, G. C. Paul and Baboo Umbica Churn 
Banerjee for Respondent. 


Purdanusheen women or women, who, according to the 
usage of the country, ought not ordinarily to be com- 
pelled to appear in public, are not exempt from arrest 
and imprisonment in execution of decrees either by 
i 21 Act VIII of 1859, or under any other rule df 
aW. 


This case was referred to the Full Bench 
by L. S. Jackson and Hobhouse, J. J., 
under the following remarks :— 


Jackson, J.—IN my opinion a purda- 
nusheen woman who is a judgment-debtor 
is not protected from arrest and imprison- 
ment in execution of the decree against her. 


The protection has been supposed to be 
conferred by Section 21 of the Code of Civil 
Procedure, which , provides that “ women 
“who, according to the custom and manners 
‘of the country, ought not to be compelled 
‘to appear in public, shall be exempt from 
‘ personal appearance in Court.” 


This exemption, it seems to me, relates to 
ultogether a different subject from arrest 
and imprisonment in execution of a decree, 


In that portion of the Code in which the 


Section cited occurs, the Legislature was- 


providing for the appearance of parties to 
suits, the mode in which they might 
prosecute or defend their suits, as the case 
might be, aud the persons by whom they 
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might be represented for that purpose. And 
in cases where other persons might be 
compelled, or would be bound, to appear 
in person, the Legislature out of tenderness 
for the custom and manners of the country 
exempted women of certain rank from per- 
sonal appearance. 


The word ‘* appearance” T understand to 
be here used in its technical sense, meaning 
that kind of presence in Court whieh enables 
the party to do acts in connection with the 
suit, and which brings him, so to say, face 
to face with the Court. 


If ‘‘attendance” in Court (spoken of in 
Sections 127 and 162) be the same thing as 
appearance, then doubtless a native lady of 
rank, who was exempted under the 2ist 
Section, might, if required to attend, plead 
such exemption as a “ lawful excuse ” under 
Sections 127 and 170; and her failure to 
attend would not then be visited with the 
penalties authorized by those Sections. 


When the attendance of a party is ordered 
by the Court of its own motion, or at the 
instance of the opposite party, it is for the 
purpose of examination in reference to the 
matters in suit. But that object may be 
attained with almost (though wot quite) 
equal efficiency by examining the party 
under a commission. And when it is brought 
to examine a person of this class a sa wit- 
ness, Section 175 expressly authorizes an 
examination in that way, and Section 179 
enables the deposition so taken to be read. 


By such indulgence the. opposite party, 
or the party affected by the evidence, is not 
materially prejudiced ; and inasmuch as, 
if the exemption were not allowed, the power 
of compelling the attendance of opponents 


might often be oppressively used in cases 


where such women are concerned, the 
balance of convenience, I think, is in favor 
of the indulgence, 


The 200th Sectionf the Code provides 
that, “if the decree be for any specific 
‘‘moveable, or for the specific perform- 
“ance of any contract, or for the perform- 
“ ance of any other particular act, it shall be 
“enforced by the sciznre, if practicaple, of 
“the specific moveable and th8 delivery 
“ thereof to the party to whom it shall have 
‘been adjudged, or by imprisonment of the 
“ party against whom the decree if made, or 
“by attaching his property, and keeping the 
‘same under attachment until further order 
‘of the Court, or by both imprisonment and 
“ attachment, if necessary ;” and the 201st 
Sectién provides—‘ If the decree be for * 
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‘money, it shall be enforced by the impri- 
‘“sonment of the party against whom the 
“decree is made, or by the attachment 
“and sale of his property, or by both, if 
“ necessary.” 

In neither Section does any reservation 
occur, aud I cannot believe that any reser- 
vation was intended. The imprisonment 
of the judgment-debtor is one of the means 
which the law has provided to enable the exe- 
‘cution-creditor to recover what is due to 


THE WEEKLY REPORTER. 





Rulings. [Vol. X. 


apprehend that the whole absolute law on 
this subject for the Mofussil Courts is now 
to be found in the Code of Civil Procedure. 


For the reasons above stated, I think 
there is no exemption for Native ladies of 
rank, but that after the taking of any pre- 
liminary measures the warrant for execution 
by imprisonment must issue in their case 
as well as in others.—(Section 221). 


But a Division Bench of this Court fol- 
| lowing a Full Bench ruling, which has not 


him :—in many cases it would be among the | been reported and of which no trace is to 
-most efficacious, and, occasionally, it would | be found, has held (II. W. R., p. 33) “ that 
be the only effectual means of recovering ‘women of rank are exempted from arrest in 
any thing ; and can it be supposed that the execution of decrees,’ and an expression 
Legislature meant to take it away Just in| in the judgment in Davis versus Middleton 


the cases where it would be most useful ? 


For if the immunity exists in the case of 

purda-nusheen ladies, it also exists, for pre- 
cisely the samé reasons, in the case of per- 
sons exempted under the 22nd Section ; and 
if this be the law, any gentleman who hap- 
pens to have been a Member of the Bengal 
Council during the last few years, and who 
can arrange to keep his property from at- 
tachment and sale, may defy his creditors 
if he has any. 
a But there is nothing whatever in the lan- 
guage of either Section 200 or 201 to lead 
‘me to suppose that it was intended to ex- 
empt any one as a member of a class from 
the consequences of a decree against him or 
her; that, in fact, it was intended in this 
respect to make one law for the rich and 
another for the poor. 


It was said that under Section 278 a per- 
son arrested in execution of a decree for mo- 
ney is to be brought before the Court, and 
that when so brought he must ‘“‘ appear” ; 
and that to compel a Native lady of rank so 
to appear in Court would be to take away 
the privilege of exemption which Section 
21 confers. 

It seems to me that the coming before the 
Court in custody under a warrant of arrest 


is not an “appearance” within the meaning | 


(VILL. W. R., p. 282) seems to accept this 
ruling as law. 


| Under these circumstances, I conceive 
| that the poiut must bə referred for an au- 
thoritative ruling by a Full Bench. 


I have not considered the observation 
thrown out during the argument by Mr. 
Peterson, namely, that the Court in such 
faises has at least a discretion to allow the . 
j warrant to issue or not, because the decision 
‘of the Court below has proceeded on the 
| principle of absolute exemption, and, if 
_there is to be a discretion, it must be exer- 
i ised with reference to the circumstances of 
‘the particular case, of which in this in- 
i stance we know nothing. 
| The question to be referred is whether 
| under Section 21 Act VIII of 1859, or 
j under any other rule of law applicable to the 
Mofussil Courts, women who according to 
the usage of the country, ought not to be 
compelled to appear in public, are exempt 
i from arrest and imprisonment in execution 
of decrees. 
| Hobhouse, J.—J agree with my learned 
i colleague that the question lie has put must 
‘be submitted for the judgment of a Full 
Bench, and I agree also in the opinion he 
. has given upon that question. 


The decree in this instance was a decree 


of Section 21; and that the appearance | for money, and so under Section 201 it 
there spoken of 1s an a}jpearance for the | might ordinarily be “ enforced by the ea 
purpdse of prosecuting or defending the suit. | prisonment of the party against whom it 


Whether the appearance or attendance | was made.” 
for the purpose of giving testimony is also: Then by Section 212 the decree-holder 
included? I am not called upon to decide. | would state that the mode in which the as- 
Something wats said too in the course | sistance of the Court was required was “ by 
of the argument, of the common law of the ' arrest and imprisonment of the person 
country. We are not shown any authority , named 3” and if on comparison with the 
for the exemption of purda-nusheen indies ! decree all were found to be correct, the Court 


œ from arrest under any unwritten law, and I would, under the provisions of Section 15 
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Act XXIII of 1861, “order execution of 
the decree according to the nature of the 
` application,” ¢. e., by arrest and imprison- 
ment of tha person. 


And then, under Section 221, the Court 
would issue “the proper warrant for the 
decree,” č, e, the warrant for the arrest 
and imprisonment of the person ; and under 
Section 222, the officer of the Court would 
either execute that warrant, 7. e., would 
arrest the person, or would show cause why 
it had not been executed. 


Ordinarily, therefore, ifajudgment-creditor 
in execution of his decree for money applied 
for the arrest and imprisoment of the person 
of his judgment-debtor, the Court would be 
compelled, if all were regular, to cause such 
. arrest and imprisonment. 


The burden, therefore, in this case is upon 
the judgment-debtor to show why she should 
be exempted from this ordinary rule, 


Mr. Peterson for the judgment-debtor in 
this case relies on Section 21 read with 
Section 273 of Act VIII of 1859 and by the 
light of Regulation IV. 1793, and of various 
precedents of Division Benches of this 
Court. 


The first precedent quoted is that which 
will be found in IT W. R., p. 33, Mis- 
cellaneous Rulings. 


Iu this case the learned Judges distinctly 
ruled that ‘women of rank are exempt- 
ed from arrest in execution of decrees.’’ 
This decision was based professedly on 
some previous ruling ofa Fall Bench ; but 
as this ruling cannot be traced, we have no 
clue to the reasoning on which the deci- 
sion was based ; and itis certain, that look- 
ing to the express term of Section 21 of the 
Act, the wording of the decision, as. noticed 
elsewhere by a subsequent decision of another 
Bench. of this Court, is not altogether ac- 
curate. For these reasons, the decision in 
II W. R., is no guide to us. 


The next precedent relied upon is that to 
be found in VIII W. R., p. 282. 


The question there arose pon a Small 
Cause Court reference, and it was this, viz., 
whether a European lady, the widow of 
an Officer of the Army, was protected -from 
arrest in execution of decree by the provisions 
of Section 21, 


The answer was in the negative, and, in 
the course of giving it, the learned Judges 
remarked “that exemption from arrest on 
», process of execution? was ‘limited to 
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“the women described in Section 21; 
Act VIII. 1859,” i. e. “not”? to women 
“of rank,” but to ‘women who according 
* to the custom and manners of the country 
“ought not to be compelled to appear in 
“ public.” P 


This dictum is clearly in point in this 
case, but I think that we cannot give to it 
its full force, because it was not a dictum 
upon the question before the Court which 
gave expression to it, neither can we be 
guided by it, for we do not know the reason- 
ing on which it was based. 


I turn then to Section 21 of the Act, and 
I find that it occurs ia Chapter II, under the 
heading ‘‘ Preliminary Rules.” 


Mr. Doyne for the appellant points out 
that these “ Rules”? antecedent to Section 
21 refer solely to applications to the Court 
and appearances of parties in Court, and 
he contends therefore that the words “ per- 
sonal appearance? in Section 21, apply 
solely to appearance of parties to the suit, 
and not to ‘‘ personal appearance ” generally. 


If the Chapter of ‘ Preliminary Rules ” 
stopped at Sections 21, 22, or if there were 
no mention in the Code of this ‘ personal 
appearance” otherwise than in these Sec- 
tions, there would be force in this conten- 
tion, but Sections 23 and 24 treat of matters 
other than the appearance of parties, ang 
exemption from personal appearance is treat- 
ed of again in Section 175, not as an 
appearance as of a party only, and I therefore 
think that the provisions of Sections 21 and 
22 must be treated as giving expression to 
two certain “Preliminary Rules” of a 
general nature, and net as rules to be read 
in connection with Sections 16 to 20 im- 
mediately preceding. 


Section 21 then is in my judgment a 
general rule, and it runs thus :— 


“Women who according to the custom 
“and manners of the country ought not to 
“be compelled to appear in public, shall be 
“exempt from personal appearance in Court.” 


That this rule gives exemption to such 
women from personal appearance ` as parties 
is admitted, and that it also gives ¢xemption 
from personal appearance as witnesses the 
provisions of Section 175 seem to me (though 
the point is not before us) pretty conclusive- 
ly to determine. g 


But does the rule gb further? does it 
also give exemption from arrest in execution 
of decree ? ` = 
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Mr. Peterson for respondent has referred| I remark that the form of Warrant of 
us to the provisions of Section 13 Regula- | arrest—a form I would note, in use under 
tion IV. 1798, as showing the foundation | the old Procedure as by a Circular Order of 
of the provisions of Section 21 of the Code, | the Sudaer Court of lst March 1841—pro- 
and contends that Section 21 gives a more | vides that the person arrested be “ produced 
definite and more extensive exemption than | before the Court,” but I doubt if such pro- 
the Regulation it repealed. duction is actually required by any provi- 

This contention is not in my judgment | Sion in Sections 273 or elsewhere in the 
sound, and on the contrary I think that if! Code, and I think it very possible that if a 
Section 21 is to be read by the light of lady, exempted from personal appearance 
Regulation IV, then its provisions must be | under Section 21, were to plead this exemp- 
held to apply exclusively to exemption from ` tlon against production before the Court 


the personal appearance as paties and as [under Section 273, the plea would be good 
witnesses only. |in law ; but whether it be so or not, I 


| think that an arrest does not necessarily 
The Regulation in question had for its ob- | involve a personal appearance in public (for 
ject the enactment of rules for receiving, ' the debtor might pay up aud avoid produc- 
trying, and deciding complaints. Section IL tion in Court) aud cannot, therefore, in my 
treated of parties, Sections III to V of thé | judgment, be construed into such appear- 

complaint and auswers, Sections VI and ; ance. 
RS eile aa ee Vil | I think, too, that if ladies exempted under 
i | Section 21 are to be held protected from 


By Sections VI and XIII it was expressly | arrest in execution of decree, there might 
declared that if the party or the witnesses | ə, as suggested by my colleague Mr, Justice 
were “a Hindoo or Mahomedan woman of ‘Jackson, many decrees which would become 
“a rank or quality which, according to the} altogether infructuous, and I agree with my 
“ customs and manuers of the country, | Clleague that we should not be able to 
“svould render it improper to compel her ; confine this exemption to the case of Native 
“to appear in a Court of Justice,” she was ladies provided for in that Section but 
not to be summoned so to appear by any | Should have to extend it to the cases of all 


compulsory process but was to be examined | persons exempted by the Local Government 
By commission, under Section 22, and so should be holding 


that Government to be iuvested with an 
But by Section VIL it was enacted that] authority of the extent aud nature of which 
when the parties lave been heard and the: they were probably not in the least aware 
witnesses examined, the Court shall give! when they created the exemptions to which 
judgment and decree, and if the decree be my colleague refers, 
for money, shall execute it either by attach- | 
ment of the person or property or by both. The judgments of the Full Bench were 

delivered as follows :— 

















So that, under the old law, the provisions 
of which have I think been simply transfer-| Peacock, C. J—Tux question which has 
red to the present Code, although the| been submitted for the opinion of a Full 
women in question were exempted from! Bench is whether, under Section 21 Act 
personal appearance either as parties or | VIII of 1859, or under any other rule of 
witnesses, they were not exempted from | law applicable to the Mofussil Courts, wo- 
arrest of the person in execution of decree, jmen who, pee A the ae of the 
: ı country ought not to be compelled to appear 
, It is, however, further contended by Mr. iin Subi; are exempt from pee and cana 
Peterson thatthe policy of the law is, in} sonment in execution of decrees ? 


accordance with the exact Wording of it, to ae 
exempt ffom personal appearance in Court . ae a tap ay they ats 
those who ought not to be compelled hers anise ies ad oe a D » "Phe 
appear: in public ; that an appearance in ay Sion Ghen arr en aie nee 

` aP ` 1 1 . . aan 
Coon ie a: appearanns IU. DONE i empt under the provisions of that Section. 


that a person arrested under a warrant in 
Looking at the whole of Act VIII of 1859 


execution ofa decree, must, under the pro- . 
visions of Section 273, “be brought into|it appears to me that Mr. Justice Louis 


Court,” and so must appear personally in , Jackson expressed a correct opinion when 


y public. ‘he stated that “a purda-nuskecr woman 
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“í who is ajudgment-debtor is not protected 
“ from arrest and imprisonment in execution 
“ of a decree against her.” 


Section 17 paragraph 5 enacts :—“ That 
“í whenever the personal appearance of a par- 
© ty to a suit is required by this Act, such 

‘€ appearance may be made by his recognized 
“ agent unless the Court shall otherwise di- 
“ rect.” 


Sections 19 and 20 point out what may 
be done when an officer or soldier is a party 
to a suit, and then Section 21, upon which 
the question turns, enacts “ that women, 
“‘ who according to the custom and manners 
“ of the country ought not to be compelled 
‘to appear in public, shall be exempt from 
“ personal appearance in Court.” 


The Section points out, first, the persons 
whoare entitled to the exemption; and se- 
condly, the exemption to which they are en- 
titled. The persons are women who, according 
to the custom and manners of the country, 
ought not to be compelled to‘appear: in pub- 
lic. The exemption to which they are en- 
titled is from personal appearance in Court. 


Section 22 exempts from personal appear- 
ance in Court any one whose rank in the 
opinion of Government entitles him to have 
that exemption conferred upon him. 


Tho exemption is the same in both cases ; 
the only difference is that women, who ac- 
cording to the custom and manners of the 
country ought not to be compelled to appear 
in public, have ‘the exemption by virtue of 
the Act, whilst men of rank cannot claim 
the exemption unless the Government con- 
fers it upon them. 


I can scarcely imagine that the Legisla-- 


ture would have vested the Local Govern- 
ment with power to exempt any class of 
men, however high their rank, from arrest in 
execution of decrees, so long as it considered 
it necessary that arrest should be one of the 
means which ought ordiuarily to be allowed 
for the enforcement of decrees: nor do I 
believe that the Legislature, much as it de- 
sired to regard the usages of the country, 
ever intended to exempt purda-nusheen wo- 
men from arrest in execution of decrees, to 
which all other women are subject. 


There are many cases in whick it would 
be impossible to enforce a decree against a 
Native lady if shé were exempt from arrest 
in execution. She may be a widow or a 
married woman; she may have no sepurate 
property ; or she may have only a small 
allowance for her maintenance and religious 
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duties. Our experience teaches us that Na- 
tive ladies, especially widows unacquainted 
with the world, are not unfrequently induced 
to allow speculative suits to be instituted in 
their names by persons who hope to derive 
profit, if the suit succeeds, and agree to in- 
demnify the women in whose names the 
suits are brought. In such cases, if the 
person in whose name the suit is instituted 
has no property and no just cause of suit, her 
opponent may be harassed by perilous and 
vexatious litigation if, when she fails in her 
suit, he cannot enforce a decree for costs 
against her by arrest in execution. 


In the Chapter of Act VIIT of 1859 which 
relates to execution of decrees, it is enacted 
by Section 201 that, if the decree be for 
money, it shall be enforced by the imprison- 
ment of the party against whom the decree 
is made, or by the attachment and sale of his 
property, or by both if necessary. 

By Section 221 it is enacted “that where 
all necessary preliminary measures have been 
taken, where ony such are required, the 
Court unless it sees cause to the contrary, 
shall issue the proper warrants for the exe- 
cution of the decree.” 


J am not called upon at present to express 
an opinion whether a Court would be bound 
to issue a warrant of arrest in execution of 
a decree against a woman who ought not tq’ 
appear in public, unless it be shewn that 
there are no other means available for ob- 
taining satisfaction, The question now be- 
fore us is, not whether a Judge has a discre- 
tion in the matter, but whether an absolute 
exemption from arrest exists by law. 


Mr. Justice Louis Jackson says :—“ I have 
“ not considered the observation thrown out 
“« during the argument by Mr. Peterson, name- 
“ly, that the Court in such cases lias at least a 
“ discretion to allow the warrant to issue or 
“ not, because the decision of the Court below 
‘has proceeded on the principle of absolute 
“ exemption, and if there is to be a discretion, 
‘it must be exercised with reference to the 
“ circumstances of the particular case, of 
“« which in this igstance we know nothing’? 


Section 201 contains no expre#s exemp- 
tion of women who ought not to appear in 
public, and Section 21, to which the -refer- - 
ence relates, as in a part of the Att which 
has relation to an entirely djfferent subject. 
It is contended, however, that the exemption 
must necessarily exist by’ virtue of Section 
278, which enacts that the person arrested 
may, on being brought before the Court, ap* 


O 
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ply for his discharge, and that Native ladies | cipal Sudder 


would not have the exemption intended to 
be conferred upon them by Section 21, if 
they could be brought into Court upon arrest 
in execution. Probably they would be en- 
titled to waive that which is intended mere- 
ly as a privilege, but that point does not arise 
at present. 

It appears to me that reading Section 21 
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together with Sections 22 and 273, it was: 


not the intention of the Legislature to ex- 
empt from arrest in execution either purda- 
nusheen women absolutely under Section 
21 or men of rank, if the Government should, 
under Section 22, grant them exemption 
from personal appearance in Court. It was 
urged that it has never been the practice in 
this country to issue warrants of arrest in 
execution of decrees against Native ladies 
who ought not to appear in public. I must 
admit that no such arrest has been made 
within my recollection. This probably has 
arisen from good feeling and a general desire 
not to cause that annoyance and disgrace, 
which, looking to the usages of the country, 
would necessarily be occasioned by au arrest. 
I trust that the same good feeling which has 
hitherto prevailed will continue to exist, and 
that the arrest of any woman in execution 
of a decree, if ever such an arrest be made, 
will be a very exceptional case. | 

I know nothing of the merits of this par- 


‘ticular case, but I consider it exceedingly 


unfortunate that the first case in which it 
has been necessary to have the law authora- 
tatively settled by a Full Bench is one in 
which the application to arrest a Native 
lady in execution of a decree has -een made 
in behalf of one of her own sex -a Hindoo 
lady who holdsa high rank a. à position. 
It is to be regretted that if ever a preced- 
ent for such a proceeding shall become 
necessary, the case of the Maharanee of 
Burdwan against Burrodasoonduree Dabee 
now before usis the one which must be cited 
as the casein which the point was deter- 
mined, 


The Principal Sudder Ameen decided the 
cnse on a mere point of law, He says :—“ As 
“ the judgment-debtor belongs to a respect- 
abl fargily, no suit for her apprehension ean 
‘ be issued under the law, and as the record 
«t does not show that any other steps have 
‘ been token for the recovery of the amount 
« due under the decree, the application of the 
e deeree-holder*for the issue of a warrant of 
‘arrest against the judgment debtor must be 
« disallowed, and the case struck off the 
é file.’ The case must go back to the Prin- 


t 
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Ameen, but he must not under- 
stand usas deciding that it will be compulsory 
upon bim toissue a warrant of arrest unless 
itbe shown thatthe plaintif has no other 
means by which.she can obtain satisfaction 
of her decree against the defondant.* 








* The 15th August 1868, 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief Justice and 
the Hon'ble Dwarkanath Mitter, Judge, 


Peacock, C, J.—MR. Monty moved on behalf of the 
Maharanee of Burdwan in the case of the miscellaneous 
appeal No, 450 of 1867, which was decided by the Tull 


. Bench on the Gth Instaut, that the case might be sent 


back to the Division Bench which referred it, in order 
that the merits might be gone into, He moved upon 
an affidavit which stated'’that the suit of the Maharanee 
of Burdwan was originally brought against the defend- 
ant and her husband who had taken a putnee in her 
name ; that the putnee having been taken in the name 
of the wife, the husband had been exonerated from lia- 
bity, but that the debt was really the husband’s, and 
that all the separate property of the wife had been 
seized and sold in execution; and that it was under 
those circumstances that the warrant for arrest of the 
lady in executi n of the decree had been applied for ; 
That the case “as going to be appealed to Her Majesty 
in Council, and that his client was desirous that all the 
facts might appear on the record. He also wishel to 
bring the facts before the Court in consequence of the 
remarks which had been made by the Chief Justice, 

the Chief Justice stated that when the case was 
before the Full Bench, he understood that the question 
turned entirely upon a point of law ; that the Principal 
Sudder Ameen had refused to issue a warrant of arrest 
solely upon the ground that the law did not allow a 
woman, who, according to the customs of the a > try 
ought not to be compelled to appear in public, i. be 
arrested in execution of a decree; that this Bench 
consisting of only two Judges had no power to alter 
the decision of the Full Bench, and to send the case 
back to the Division Bench which referred the question ; 
that the case had been sent back to the Principal Sudder 
Ameen to be determined upon the meri, and that he 
would have to enquire into the facts, if the application 
for a warrant of arrest should be renewed before him. 
Moreover, that the Division Bench, if the case were 
sent back to it, would have ao power to determine the 
facts upon affidavit. He stated that tne affidavit ap- 
peared to him to make the matter worse rather than 
better, and that ia his opinion it would be cruel, after 
all the lady’s separate pruperty had been sold in exe- 
cution, to arrest her in satisfaction of the decree when 
the debt was really not her own but her husband's and 
she had no means of obtaining her discharge by paying 
the debt. Mr. Money then stated that it was not really 
intended to arrest the lady. The Chief Justice said that 
a warrant of arrest against the wife ought not to be is- 
sued merely to beheld iz terrorem over the husband, He 
further stated that in making the remarks respecting the 
case when it wes before the Full Bench, he expressly 
said that he knew nothing of the mirits of the case; 
that he did not intenJ to cast a reflection upon any one, 
but that he considered it unfortunate that the first case 
10 which a purdah lady should be arrested in execution 
of a decree, should be one atthe suit of a Native lady 
of high rank and position, It was very probable that 
the application for the arrest of the defendant had becn, 
made by the agents of the Maharanee without due 
consideration and without ber express instructions or 
actual kuowldge, and he thought that it would be very 
advisable that the matter should be brought under the 
personal notice of the Maharanee, in order that she 
might determine for herself whether she would desire 
a purdah lady of her own country and religion to be 
arrested in execution of a decree at her suit. 
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Bayley, J.—I concur in the answers! perfectly clear, as shown by Mr. Justice 
proposed to be given to the questions put to} Hobhouse in the observations which he made 
the Full Bench. when he referred this case to the Full Bench, 

Jackson, J.—1 have so fully and so late- | that there was nothing under the old law 
ly expressed my opinion upon the question | which exempled purda-nusheen women from 
raised in this case, that it is scarcely neces- | "rest in execution of decree, and that in 
sary that I should add anything to what has |deciding as we now do, we are in no de- 
fallen from the Chief Justice. After hear- | gree altering the practice or declaring the 
ing the further argument which has been, law to be different from what it has always 
addressed to us to-day, I adhere to the opi- | been. 
nion which I before expressed,—an opinion! Mitter, J.—I concur with the learned 
which I am extremely happy to find has the | Chief Justice. I wish, however, to add that 
concurrence of my learned brethren on this | in exercising the discretion which is always ` 
Bench. | vesied in the Civil Courts in the country 

I confess that on the further argument I! of issuing a warrant of arrest under the pro- 
had hoped to hear something more made of | Visions of Act VIII of 1859, the customs, 
the exception supposed to be enjoyed by | babils, and the feelings of the Native com- 
Hindoo ladies of rank under what may be | munity ozht not to to be altogether 
called the “common law of the country,” to , °verlooke:, when the debtor happens to be 
which reference was made by Mr. Peterson | ® Native ady of rank. Such was the prac- 
on the previous argument. I must say that | tice adopted by the late Supreme Court, and 
I am very little pressed by what Mr, Paul | that practice ought not to be, in my opinion, 
has called the practice of the Courts. Very | departed from, unless the Court is satisfied 
little importance can be attached to an alleged | that the ends of justice absolutely require 
practice where that practice is based on an | that such a warrant should be issued. 
en.ite absence of precedent. It is impossible 
to say how many or how few ladies of rank 





may have been taken in execution of decrees, The 6th Aucust 1868. 
or how many applications for their arrest : 
may have been made without any question Present: 


being raised as to their exemption. The 
experience of the Vakeels of this Court has 
been referred to, but it happens that the : 
learned gentlemen who practise in this Court | ÑT- S. Jackson, A. G, Macpherson, and 
have very little to do with questions re-| Dwarkanath Mitter, Judges. 
lating to the execution of decrees, bnt their Mortgage—Forsclosure. 
practise is almost confined to arguments on 
points raised in appeal. Case No. 1977 of 1867. 
Moreover, it is notorious that in the Mofussil | Special Appeal from a decision of the 
it is almost a rare thing to find that execution | Principal Sudder Ameen of Chittagong, 
of a decree is taken out by meansof a warrant) dated the- 22nd July 1867, reversing a 
for confining the debtor in jail. I myself} decision of the Moonsiff of Lungunia, 
have seen a Civil Jail for months free of pri-| dated the 19th January 1867. 


Soners, male or female. SEN 
e NT athe: lope: A T Mohesh Chander Sein (Plaintiff) Appellant, 


been expressed by the Chief Justice that this VETSUS 
decision of the Court will not be followed | , ; 
by many applications of this sort. I am/| Mlussamut Tariuce (Defendant) Respondent. 
induced to think from the judgment of heri Mr, R. E. Twidale und Babso eSretnath 
Lower Court and the language used int}. | Banerjee for Appellant. 

appeal, that the application in the present case | . 
may hare been made simply with the object Baboos Romesh Chunder Mitter ang Greeja 
of raising the question, and it is not at all Sunker Mojoomdar for Respondent. 
certain to my mind that it was a bond fide | The period of one year allowed by Section 8 Regu- 


application with a view to the imprisonment | lation XVIL of 1806 to a mortgagor to depus’* the amount. 
of the judgment-debtor. - of the mortgage debs before the mortyae can be 


: i: ; flnally foreclosed, is to be reckened from the date of the 
Macpherson, J.-I concur in the pt oposed service upon him of the notice to redeem, and not froi 
answers, J may add that I think it is 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H., V. Bayley, 





the date of the issue of such notice, 
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This case was referred to the Full Bench 
by Peacock, C. J., and Mitter, J., under 
the following remarks :— 


Peacock, C.J.—We think that the decision 
of the Principal Sudder Ameen that the pro- 
ceedings in connection with the service of no- 
tice were fraudulent, must be set naside.. The 
only evidence in support of that fraud was the 
entry in the Nazir’s book, which shows that 
the tullubana was not lodged till the 6th of 
January 1865. 


The Principal Suddéer Ameen says that 
this evidence is inconsistent with the fact 


that the notice was served on the 9th of 


December 1864. We think that the entry 
was not evidence of fraud as against-the 
plaintiff. 


The Principal Sudder Ameen also says 
thatitis not satisfactorily established that 
the notice of foreclosure was served on the 
defendant, and he relies on a discrepancy 
in the evidence of three witnesses who were 
called to prove the service; whereas upon 
close examination of the evidenco of those 
three witnesses, it appears that the discre- 
pancy upon which the Principal Sudder 
Ameen relies, did not in reality exist. 


We think that it is unnecessary to send 
this case back for a re-trial upon the question 
“of fraud or as to the non-service of the notice, 
inasmuch as rejectiug the evidence alto- 
gether which was not admissible in support 
of the fraud, there is no evidence to show 
that the plaintiff did fraudulently - induce 
the Nazir or the peon not to serve the no- 
tice; and the discrepancy on which the 
Principal Sudder Ameen relies in support 
of the finding that the notice was not 
. served, does not exist. 


But, according to the plaintiffs own 
showing, the notice was not served until the 
9th of December 1864, and the mortgage 
money was deposited on the 9th of Decem- 
ber 1865. Excluding the alleged day of 
service, which according to the authorities 
must be excluded, the money was deposited 
within one year from the date of the ser- 
vice. ~The perwannah of ‘the Judge was 
dated the *24th of November 1864, and if 
the year for the deposit of the mortgage 
debt is to be calculated from the date of 


the perwannah, and not from the date of | 


service, the deposit was not made in time. 
According to thp decisions of the late 


REPORTER. Rulings. [Vol X. 


perwannah ; and by a Circular order of that 
Court it was ordered that the perwannah 
should bear the date on which it should be 
actually issued, instead of that on which the 
order was made, and that the time of one year 
allowed for redeeming the mortgage should 
be calculated from the date so inserted. 
(Circular order of the 9th of April 1817.) 


There was also a recital in that Circular 
order that the year allowed for redemption 
must necessarily be calculated, as prescribed 
by the regulation, from the date of the 

ı notification. 


The Circular order runs as follows :— 
|“ It having come to the knowledge of the 
i“ Court, that the written notification to the 

“ mortgagor directed in that Section (that is 

“ Section 8 Regulation XVII of 1806) instead 
'“ of being immediately issued, as evidently 
.“ intended by the express terms of the Regu- 
“ lation, is sometimes delayed for a month 
“and upwards, whereby the mortgagee’s 
“application for foreclosure is not made 
‘known to the mortgagor as early as it 
“ ought to be whilst at the same time the 
“ year allowed for redemption must necessari- 
“ly be calculated as prescribed from the 
‘ date of the notification.” 


If this question were a new one upon 
which no decisions had been pronounced, 
[ should have had no doubt whatever that 
the words “within one year from the date 
of the notification” used in Section 8 Re- 
gulation X. VII of 1806, meant within one year 
from the time of the service upon the mort- 
gagor of the perwannah containing the no- 
tification, and not from the date of the 
perwannak or notification. 


It is clear that the Legislature intended 
that the mortgagor should not be foreclosed, 
unless he should fail in redeeming the mort- 
gage within one year from the time ofhis hav- 
ing notice of the application made by the mort- 
gagee under Section 8 of the Regulation, 
and of its being notified to him that the 
mortgage would be finally foreclosed if he 
should fail to redeem within one year from 
the time of his receiving the notice. 
Section 8 directs that the Judge, on receiv- 
ing such written application from the mort- 
| gagee as specified in that Section, shall 
cause the mortgagor or his legal representa- 
tive to be furnished, as soon as possible, 
with a copy of it, and shall at the same 
dime, that is, at the time of the mortgagor’s 


ee 


Sudder Court, the year within which the | being furnished witha copy of the applica- 
mortgage money is to be deposited, isto be | tion, notify to him by a perwannah under 
g reckoned from the date of the issue of the | his seal and official signature that if he shall 


Q 
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not redeem the property mortgaged in the 
manner provided for by the preceding Sec- 
tion within one year from the date of the 
notification, the mortgage will be finally 
foreclosed. The Judge is required, at the 
time of furnishing the mortgagor with a 
copy of the application, to notify by a 
perwannah, that if the mortgage shall not 
be redeemed within one year from the date 
of the notification, the mortgage will be 
foreclosed. The year is to be calculated 
from the date of the notification, not from 
the date of the perwannah ; and, in order to 
notify by a perwannah, I apprehend it is 
necessary that the perwannah should be 
made known, or served upon the person who 
is to have the notice. 

The Judge cannot be said to notify by a 
perwannah so long as the perwannah re- 
mains in the Judge’s Court or with the 
Nazir. It was evidently intended that the 
perwannah should be served at the time at 
which a copy of the application is fur- 
nished. 

The Regulation contains a preamble re- 
citing the grounds upon which it was enact- 
ed. The recital applicable to this part of 
the Regulation is as follows :—“ It is further 
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the date of itis to be taken as the period 


of issue. 

In the Sudder Decisions for 1846, page 
282, the Court say :—‘ The Court on this 
head observes that it has been repeatedly 
held that the date from which the period 
is to be counted is the date of the notice 
issued, and the defendant is in error in sup- 
posing that it should be counted from the 
date of service of the notice. This rule has 
been adopted not only with reference to the 
terms of the Regulation XVII of 1806, 
but also to the principle of the enactment, 
The one year’s grace allowed by law to 
the borrower, after the period mentioned 
in his own engagement has expired, being 
clearly matter of favor, there can be no 
reason for allowing any further indulgence, 
and the Act must be construed strictly and 
to the letter.” 

But what favor or indulgence is there in 
allowing a man a year to redeem from the 
date of a notice which may not have been 
served upon him until after that year has 
expired, or until the day before it expires, 
for that is the effect of holding the date of 
the notice of perwannah to be the period from 
which the year is to be calculated. 

A 


requisite for the purpose of preventing im- reference was made to Mr. 
proper and injurious transfers of landed pro- | Macpherson’s book on Mortgages, in which 


Justice 


perty at an inadequate price by the forfeit- | it is said—‘ So, if the ‘notice of foreclosure 
ure of mortgages accompanied witha con-!is not served on the mortgagor until tho 
dition of sale to the mortgagee, if the amount | last day of the year of grace, he will 
advanced be not repaid within a stated | have no time left him for redemption.” If 
period, that an equitable provision should | the construction contended for is correct 
be made for allowing a redemption of the!it may be added that ifit is not served on 


estate within a reasonable aud limited period, 
on payment of the principal sum lent, with 
interest thereupon.” 

But there would be little equity in allows 
ing a mortgagor to redeem his estate within 
one year from the date of a perwannah not 
served upon him, or of which he should 
have no notice at all, or no notice until the 
period of one year from the date of the per- 
wannah should have actually expired or be 
upon the eve of expiration. I apprehend 
that the Legislature intended that the mort- 
gagor should have one year to redeem from 
the time at which it should be made known 
to him that the mortgagee had applied to 
foreclose. 

I cannot consider myself bound by any Cir- 


cular order issued by the late udder, 


Court. 

There are several decisions of that Court 
to the effect that the year allowed for re- 
demption in Section 8 is to be calculated 
from the issue of the perwannab, and that 


the mortgagor until after the last day of the 
year of grace, the mortgage may be actually 
foreclosed before the mortgagor is aware 
that any proceedings of foreclosure have 
been taken. 

There was another case of the Iate 
Sudder Court of tho 19th of June 1847, 
No.152 of 1840,in which that Court held that 
the year was to be reckoned from the date of 
the notice, and not from the time of service ; 
and they reversed the decision of the Judge, 
who found that it was the custom in his 
district to calculate the period from the 
date of service of notice ; and “they gaid :— 
‘“ We are of opinion that a Beal custom 

' cannot be pleaded against the law as esta- 
blished by Regulation, Circular order, and 
precedents.” g 
I have already stated that, in my opinion, 

the law that the period was to be reckoned 
from the date of the notice, and not from the 
date of service, was not established by Re- 
guldtion. It could not be established™ by 
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wherein it was laid down that the term of 
one year was to be reckoned from the day 
on which the notice was served on the bor- 
rower. 

Tuis case shews that ata period antece- 
dent to the Circular order of 1817, and 
much nearer to the time when the Regulation 


Circular order; and I believe that up to 
_ that date, it had not been established by 
precedent. p 

Iu reversing the decision of the Judge, 
Mr. Tucker, in admitting the special appen], 
said :—“ The Judge has quoted as a prece lent 
the case of Hossein Ali Khan and others versus 
Mussamut Phoolbas Koonwur, (4 Sudder De- | was passed thin the year 1846, the date of 
wanny Reports, page 5).” „Butit is evident | the decision to which I have already re- 
that he could not have read the case in detail, ' ferred, it was held b- tha late Sudder Court 
and that he formed his opinion o° the effect of | that the period of year was to be rec- 
the decision merely from the marginal note | koned from the tin. . the service, and not 
of thereport. He said :—‘‘ The Circular order : from the date of tl tice. ‘The Judges of 
dated the 9th of April 1817 was issued for | that day must have: . quite as good (if not 











the guidance of the Courts in this matter ; | better) means of kn g what was the inten- 
and it seems to call for expl.iation why a | tion of the Legis 3 as the Judges who 
custom opposed to that Circular is still al- | issued the Circular er in 1817, and those 


who seemed to cous.ter that explanation 


lowed to prevail and to over-rule what has 
was necessary why the Judges should act 


been declared to be law upon the subject.” 
Now, I have read in detail the case which f in opposition to that Ciréular. 
was cited from the 4th volume of the Sud- Thore has, therefore, been no uniform 
der Dewanny Reports, and have formed my : course of decisions from the time when the 
opinion of the effect of that decision not | Regulation was passed to the present, that 
merely from the marginal note. In that: the period is to be reckoned from the date 
case the Officiating Chief Judge, Mr. “Iar- , of the notice. 
rington, held that asthe borrower had been Further, the case io the 4th Volume of 
ordered by the notice to pay the principal ' the Sudder Decisions is important as shew- 
sum within one year from the receipt of it, | ing that the perwannah at that time directed 
and as it was proved that he had done so, i that the payment was to be made within 
he had saved his right of redemption, al- | one year from the receipt of it, and not from 
though he had not redeemed within the pe- | the date of the perwannal itself. That and 
riéd of one year from the date of the notice. | the custom upon which the Judge acted in 
The 2nd Judge also held expressly that | the case cited from the decisions of 1847, 
the year commenced from the date of notice. | lead me to think that it is not improbable 
But he «dded that if the date from which | that in the perwannahs issued up to the dato 
the term of one year was to commence was | of the Circular of 1817, it was notified to the 
“held to be the date of the isswe of the notice, | mortgagors that the estates would be fore- 
it would appear that the full period of one | closed unless redeemed within one year from 
year had not elapsed ; for it might be pre- | the receipt of the perwannah. — : 
sumed that. the notice had not been given In the present case, the notification men- 
to the peada who was to serve it before | tions the period of one year, without ex- 
the 19th of September 1814, the date on | pressly stating from what period that year 
which notice was issued, and that the| isto be reckoned, Not saying that it was 
money was paid into the Treasury before | to be reckoned from the date of the per- 
the close of the 19:h of September 1815. | wannah, the borrower would naturally and 
But the notice itself was dated the 28th | reasonably conclude that the time was to be 
of June 1814, and it was clear that the mo- | reckoned from the time at which he received 
ney had not been paid into Court within | the perwannah, and not from the date of it ; 
one year from that date. ‘He held that the | and he did redeem within that period.. If 
Tight af the borrower was reserved under | that be the true construction of the perwan- 
the Section above quoted, even as contended į nah, the case falls expressly within the autho- 
by the Court’s Circular order of the 19th of | rity to which T have referred from the 4th 
April 1817, But he added that the Circu- ; Volume of the Sudder Dewanny Reports. 
lar was not passed when the transaction to But as the decisions of 1846 and 1847 
which the case referred occurred; and the | were followed in the decision of the 4th 
borrower was then guided bya precedent | of September 1858, page 1477, Case 149 
laid down by Mr. James Stuart, former third | of 1858, and two of the Judges of the 
Judge of the Court, on the 24th of July | High Court have held that they consider- 
#813, in the case of Lutchput Rai, petitioner, | ed themselves bound by the decisions iz 
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which they had reluctantly acquiesced in a 
former case, I do not think it right to 
decide this case without a reference to a Full 
Bench, 

The reasons given by the Judges of the 
Division Bench, to which I have referred, 
and which is reported at page 116 of the 9th 
Volume of the Weekly Reporter, Civil Rul- 
ings, are very strong to show that the time 
ought to be reckoned from the service, and 
not from the date of the perwannab. 

I should remark that the decisions even 
from 1846 are not uniform. The Circular 
order says that the year allowed for re- 
demption must necessarily be calculated 
from the date of the notification, and there- 
fore it directed that it should bear date on 
the day on which it was actually issued, and 
that the period of one year should be cal- 
culated from the date so inserted. The 
construction was that the time should be 
reckoned from the date of the notification. 
Their order consequent upon that construc- 
tion of the law was, that the date of the 
notification was the day on which it was 
issued. i 


The decision of 1846 was, that the date 
from which the period was to be counted was 
the date of tbe notice, The decision of 1858 
was, that it was to count from the date of the 
issue of the notice; and that decision was 
considered by the Division Bench of this 
Court in the case in the 9th Weekly Reporter 
to mean, not the date of the document itself, 
viz., the date ofits being signed, but the date 
of its issue by the Court. They suy :— 
‘¢ This ruling, it must be said, finds but little 
countenance in any thing which appears in 
Regulation XVII, and is not perhaps always 
capable of being ay lied. We understand 
it in effect to lay do . that no time should 
be counted against mortgagor during 
which the perwannal though it may be 
complete in all respe. :1, is lying idle in the 
serishta of the Cou::; and that whatever 
may be the actual d.3 > hen the Court put 
its hand to the doc.-:c.t, still itis not to 
be treated asa noiication within Section 
8 until it had become an active order of 
Court. We are willing to concur in this 
view considering as we do that the notifi- 
gation intended by the Legislature is not 
made until even a later period.’ Turning 
to the facts of the case, the Court was of 
opinion that the perwannah was not issued 
as long as the Nazir kept it in his desk, and 
that it was in fact first issued when, on the 
23rd of August 1864, it was handed to the 
peon for delivery, 


Why it was not an active order while 
lying in the desk of the Nazir, but would 
be an active order whilst kept by the peon 
in his pocket, I am ata loss to understand, 
I cannot feel myself bound by the decision 
of 1858, if itis capable of such a meaning. 
How the mortgagor, who is to steer his 
course according tothe notification, is to 
ascertain how long the order may have been 
kept in the desk of the Nazir, or how long 
in the pocket of the peon, there is nothing 
to show. Whatever is to be the construc- 
tion of the Regulation in question, I think 
it should be clearly defined, and it should 
be laid down in such a manner that the 
borrower may know within what period it 
is notified to him that he must redeem the 
mortgage in order to prevent a final fore- 
closure, 


Seeing that the decisions are covflict- 
ing, and that there is no uniform course of 
decisions by which we can be guid- I think 
we ought to decide this case a. ordiug to 
what we believe to have been tia actual 
intention of the Legislature; and that is, 
that the year is to be counted from the date 
on which the borrower has notice of the 
application to foreclose, and has it notified 
to him by service of the perwannah that he 
ig to come in and redeem, if he wish it. 


The case, however, will be referred fo 
a Fuil Bench for decision as to the period 
from which the year mentioned in the Re- 
gulation ig to be reckoned. If it become 
necessary, we will hear the VWakeels as to 
the question whether, having regard to the 
particular form of the notice which was 
served in this case, the mortgagor was at 
liberty to deposit the money within one 
year from the time when the notice was 
served upon Lim. 


The judgment of the Full Bench wus 
delivered as follows by— 


Peacock, C. J.—The Court is of opinion 
that the year mentioned in the Regulation 
ought to be reckoned from the .date of tho 
service of the notice. I can add nothing to 
what I said when the case was referred by 
the Division Bench. It is unnecessary to 
determine what would be case if, the mort- 
gagor should keep out of the way to avoid 
service. ° 


The case will go back with this expression 
of opinion to the Division Bench which 
referred it. bs ` 
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The 6th August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 

_, Dwarkanath Mitter, Judges. 


. Decree (Assignment of) — Cross- 
decree—Set-off. 


Case No. 618 of 1868. 


Miscellaneous Appeal from an order of 
the Officiating Judge of Jessore, dated the 
6th September 1867, affirming an order 
of the Principal Sudder Ameen of that 
District, dated the 8th June 1867. 


Kaim Ali Joardar, Objector, Appellant, 
Versus 


Buckhy Kant Chuckerbutty, Decree-holder, 
Respondent. 


Mr. R. T. Allan and Baboo Bungshee- 
dhur Sein for Appellant. 


Baboo Khettermohun Mooherjee and Lukhee 
Churn Bose for Respondent. 


A party taking by assignment a decree obtained by 
A against B takes it subject to a set-off on account of 
a cross-decree in the same Court obtained by B against 
A, 


This case was referred to the Full Bench 
by L. S. Jackson and JTobhouse, J. d., 
under the following remarks :— 


Jackson, J.—IT seems to me that this 
ense must be referred for the opinion of a 
Full Bench. ° 


Kaim Ali and Ashruffunnissa had cross- 
decrees, ono against the other, iu the Court 
= the Principal Sudder Ameen, 
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| Luckhy Kant Chukorbutty sued Ash- 
, ruffunnissa in the Court of the Sudder 
: Ameen, and obtained a decree against her, in 
| execution whereof be procured a sale of her 
rights and interests in her decree against 
Kaim Ali, and became himself the purchaser 
thereof. ‘That sale took place on the 21st 
January 1867, at which time the crogs- 
decree of Kaim Ali against Ashruffunuissa 
was before the High Court in appeal, and it 
was finally affirmed in the month of March 
following. 


Luckhy Kant subsequently proceeded to 
executo the decree of Ashruffunnissa against 
Kaim Ali, and Kaim Ali cluimed as set-off 
the amount of his own cross-decree against 
Ashruffunnissa. The Judge, however, held 
that Luckhy Kant is entitled to execute the 
decree which he has purchased without any 
such set-off, and Kaim Ali now appeals. 


There is in support of the view taken by 
the Judge a decision of a Division Bench of 
this Court which is to be found in 5 Weekly 
Reporter, pnge 22, Miscellaneous Rulings, 
I was one of the Judges and passed that 
decision, the soundness of which has since 
been questioned, and, upon further consider- 
ation, [ am myself inclined to think that 
the decision was mistaken,—at least upon the 
grounds on which we based it. 


That decision I think was right upon the 
facts of the ense, but the principle upon 
which we decided, I think, was erroneous. 


The point was on a subsequent occasion 
referred for the opinion of the Full Bench, 
but was not decided inasmuch as it was 
found that for other reasons the two decrees 
were not capable of being set-off one 
against the other. In this case, however, the 
poiut clearly arises, and it now appears to 
me that Luckhy Kant, purchasing the 
rights and interests of Ashruffunnissa, was 
entitled to execute her decree in like man- 
ver aud to the same extent as she might 
have done, aud not otherwise or further, 


It is admitted that when he made the 
purchase, there was out-standing against 
Ashruffunnissa the cross-decree of the same 
Court which was ultimately affirmed on ap- 
peal ; consequently both at the time of his 
purchase aud at the time when he made the 
application to execute, Ashruffunissn’s decree 
stood subject, within the meaning of Section 
209, to set off of the cross-decree. 


I am therefore at present inclined to think 
that the appellant befere us ought to suc- 
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ceed, but as the decision which I have refer- 
red to in 5 Weekly Reporter has not been 
over-ruled, I think the case must be refer- 
red for the opinion of the Full Bench. A deci- 
sion to the opposite effect by Loch and Mac- 
pherson, J.J., will be found at page 73 of the 
6th Weekly Reporter, Miscellaneous Rulings. 
The question for the decision of the Full Bench 
will be, whether a party taking by assign 

ment a decree obtained by A against B does 
not take it subject to a set-off on account of 
a cross-decree in the sume Court obtained by 
B against A. 


The judgment of the Full Bench was 
delivered as follows by :— 


Peacock, C. J.—The case is almost too 
clear for argument. I entirely agree with 
the view which was expressed by Mr. 
Justice Louis S. Jackson, when the case 
was referred for the opinion of a Full 
Bench, vize that the purchaser of the 
rights and interests of the decree-holder 
was entitled to execute the decree purchased, 
in like manner and to the same extent as 
the original decree-holder might have done, 
and not otherwise or fuither: and conse- 
quently that the purchaser took it subject 
to the rights of the judgment-debtor to set 
off his cross-decree. 

The case will go back to the Division 


Bench which referred it for final determina- 
tion. 


The 6th August 1868. 
Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 

Enhancement--Byot not having right 


of occupancy—Notice —Section 13 
Act ZX of 1859. 


Case No. 1911 of 1867, 

Special Appeal from a decision passed by the 
Judge of Beerbhoom, dated the \7th May 
1867, modifying « decision of the Deputy 
Collector of that District, dated the 19th 
September 1866. 

Bokronath Mundul (Defendant) Appellant, 

VETSUS l 
Binodh Ram Sein (Plaintif) Respondent. 
Baboo Debendro Narain Bose for 
Appellant. 
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Baboos Khetter Nath Bose and Rash 
Beharee Ghose for Respondent. 


A landlord cannot recover rent at an enhanced rent 
frum a ryot who has not a right of occupancy, unless he 
proves the existence and the reasonableness of the 
grounds stated in his notice served under Section 13 
Act X of 1859. 


Section [3 is applicable not merely to ryots having 
arizht of occupancy, but to all under-tenants anc 
ryots. 

This case was referred toa Full Bench by 

L. S. Jackson and Mitter, J. J., under 

the following remarks :— 


Jackson, J—I THINK the point in this 
case must be submitted for the decision of a 
Fall Bench of this Court. The Judge in 
his decision in this ease, as well as in appeal 
No. 1935, which has been mentioned, clearly 
relies on the authority of a case reported in 
III Weekly Reporter, page 126, Act X Rul- 
ings, (Koobir Sirdar versus Goluck Chund- 
er Chuckerbutty). In that case the Judges 
say :—‘‘ We think that in the case of a ze- 
“nant-at-will, the grounds on which notice of 
“enhancement was given are mere superfluity; 
“the tenant must either go or stuy. Nor bas 
“he any right to claim the prevailing rate.” 


In the other case which was cited by the 
respondent’s vakeel, and which is to be found 
at page 40, IV Weekly Reporter, Act X 
Rulings, (Rammonee Chuckerbutty versus Ali 
Buksh), the Judges observe: —‘‘We do not de- 
“sire to say that in a case like the present, a 
“suit for arrear of rent on the footing of the 
“ notice ofeuhancement might not be success- 
“ful. A ryot not possessing a right of occu- 
“ pancy upon receiviug such a notice, must be 
“aware that if he will not agree to the land- 
“lord’s terms, he has no alternative but to go 
“out. Ifunder these circumstances he chooses 
“to remain without remark, in the use and 
“ occupation of the land, he may well be taken 
“ to have acquiesced in the terms of the notice, 
‘even though these be couched in words which 
“ refer rather to regular enhancement than to 
“a bare proposal for a new rent. And this 
“seems to have been the opinion of the Court 
‘fin the case of Koobir Sirdar versus Goluck 
‘‘Chunder Chuckerbutty (8 Weekly Report- 
“er, Act X Rulings).”’ 

These latter observations really amount to 
no more than a mere dictum. The ca8e then 
before the Court was a suit for a kubooleut 
at an enhanced rate, and in that suit an order 
for a remand was made. But the ruling in 
the first case to which I have referred is 
clear and unmistakeable. ° 


It seems to me, uow that the point has 
arisen again, quite unreasonable to hold that 


~~ 


Full Bench 


when the Legislature has required a written 
notice fo be served upon the teuant, stating 
the grounds upon which enhancement is 
sought, such is a mere “ superfluity.” 

I am of opinion that when notice has been 
served upon a tenant (not being a ryot with 
a tight of occupancy) under Section 13, and 
when that tenant does not agree to pay at 
the rate mentioned in such notice, the landlord 
has the option of removing him from the 
land or allowing him to remain, and I think, 
when the landlord has not given him notice, 
but as allowed him to remain in occupancy 
Which the ryot, for his part, retains, it must 
be considered that the parties have agreed 
to continue the relation of landlord and te- 
nant, and to leave to the arbitrament of the 
Court whether the rent claimed is fair and 
equitable. 


It cannot be said that what the Legisla- 
ture directs to be essential to the notice of 
enhancement, is & mere superfiuity. The 
difference between a ryot having a right of 
occupancy, and a ryot not having a right of 
occupancy, is, that in the case of the former, 
the landlord in his notice of enhancement 
is restricted to the grounds stated in Section 
17, and in the case of a ryot not having a 
right of occupancy, he may state other 
grounds, and if those grounds are disputed 
it is for the Court to determine whether the 
grounds are just and reasonable. 


A case which supports this view is 


brought by our notice by Baboo Gopal Lall | 


Mitter. It is reported at page 41 Act X 
Rulings, V Weekly Reporter, (Jeeun Lall 
Jha versus Kaleenath Jha), and the marginal 
note runs thus :—‘‘In a suit for enhance- 
« ment the rent demanded must be proved to 
“be fair and equitable, even if the tenant has 
“ no right of occupancy.” | 

As this opinion, however, is in conflict 
with the ruling cited above from the 3rd 
Volume of the Weekly Reporter, we think 
that this case must be referred for the 
opinion of a Full Bench. 
- Mitter, J—I entirely concur in the judg- 
ment delivered by my learned, colleague. 


It appears to me that the special appellant 
in this cage is clearly entitled to a notice 
under Section 13 of Act X of 1859, before 
he can .be called upon to pay a single pice 
more than“what he paid in previous years. 

It is admitted that he is an under-tenant, 
holding the land without a “written en- 
gagement or under a written engagement 
not specifying the period of such engage- 
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ment,” and, therefore, according to the 
very express wording of that Section, he is 
entitled to the notice as specified therein, 
or, in other words, to a notice which shall 
specify the particular ground upon which 
the enhancement is sought. 


Tt has been said that the ryot has no right 
of occupancy. This circumstance is perfectly 
immaterial, AIl that the law says, Section 
8 Act X of 1859, is this, that ryots not 
having rights of occupancy are not entitled 
to pottahs except upon such terms as may 
be agreed upon between them and the 
persons to whom the rent is payable. But 
it does not say that when a non-occupant 
ryot is sued for- enhancement, he is not en- 
titled to call upon the landlord to prove 
the particular grounds on which the notice 
has been served. It is neither fair nor 
equitable to hold that, when he is sued for 
rent, he should be called upon to pay any 
thing more than what is fair and reasonable ; 
and nothing is fair or reasonable that is 
inconsistent with the grounds of the notice 
that has been served upon him. ‘The land-. 
lord might have asked the ryot to quit the 
land; but if he chooses to demand rent 
from him, he is only entitled to recover 
what is fair and equitable. 


The provisions of the next Section 
(Section 14) very clearly lay down that 
“ when a ryot has been served with notice by 
the landlord, he can sue the landlerd for ex- 
cessive demand of rent. Section 10 provides 
that ‘every under-tenant or ryot, from 
whom any sum is exacted in excess of 
the rent specified in his pottah, or payable 
under the provisions of this Act, whether 
as abwab or under any other pretext, and 
every under-tenant, ryot, or cultivator, from 
whom a receipt is withheld for any sum 
of money paid by him as rent, shall be enti- 
tled to recover from the person receiving 
such rent, damages not exceeding double 
the amount so exacted or paid,” &c. 


Now, unless the landlord is in a position 
to make out the grounds of enhancement 
assigned in the notice, the rent which he 
has askéd for is rent which is not payable 
under Act X of 1859; and if the grounds 
do not exist to the extent alleged by- the 


i landlord, the tenant is entitled to sue him 


for damages. Under these circumstances, 


i I think that it is not desirable to depart 


from a rule clearly laid down by the Legis- 
lature, on a mere assumption that it is a 
mere superfluity in the largest number of 
cases.to which it applies. 
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I agree in submitting this case to a Full 
Bench. 


The judgment of the Full Bench were 
delivered as follows : — 


Peacock, C. J.—I entertain no doubt 
whatever in this case. Section 13 is not 
applicable merely ‘to ryots having rights 
of occupancy, but to all under-tenants and 
ryots. It enacts that no under-tenant or 
ryot who holds or cultivates land without 
a written engagment, or under a written 
engagement not specifying the period of such 
engagement, &c., shall be liable to pay any 
higher rent for such land than the rent 
payable for the previous year, unless a writ- 
ten notice shall have been served on such 
under-fenant or ryot on or before the month 
of Cheyt, specifying the rent to which he 
will be subject for the ensuing year, and 
the ground on which an enhancement of 
rent is claimed. 


This Section is applicable to ryots who 
have not gained a right of oceupancy, as 
well as to ryots who have a right of occu- 
paucy. Speaking for myself, J have no 
doubt that a ryot who has held, without 
any period for the duration of his tenancy 
having been fixed, although he may not 
have gained a right of occupancy, cannot 
have his holding determined without a rea- 
sonable notice to quit, and that a notice given 
in the last month of a current year would 
not be sufficient. 


By Section 19 n ryot may relinquish posses- 
siou by giviug notice to his landlord in or be- 
fore the month of Cheyt of the year preced- 
ing thatin which the relinquishment is to 
have effect. If the land-owner, instead 
of giving notice to quit, requires the ryot to 
pay a bigher rent than that paid in the pre- 
vious year, the ryot is not bound -to continue 
to hold the land at such enhanced rent, but is 
at liberty to quit upon giving notice in or 
before the month of Cheyt. “The landlord, 
however, cannot, by giving notice of enhance- 
ment, compel the tenant to pay more than a 
reasonable rent, and he cannot enhance 
without notice specifying the grounds of 
euhancement. 


If by giving notice of enhancement in 
or before the end of Cheyt to a ryot not 
having aryot of occupancy, he could en- 
hance the rent to any amount he pleased, the 
ryot might suffer great injustice. For the 
landlord might give him notice of enhance- 
ment to an exorbitant amount at the last mo- 
ment of the month of Cheyt, when it would 
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be too late for the ryot to quit without 
being liable to pay rent for the ensuing year 
under Section 19 Act X of 1859. The notice 
might be sent on the last day of Cheyt from 
the land-owner’s cutchery ata long distance, 
when it would be too late for the tenant to 
send notice to his landlord, under Section 19, 
of his intention to relinquish possession ; and 
if the tenant should quit without such notice, 
he would be liable to pay rent.—(See Section 
19). 

When Section 13 required that the notice 
of enhancement should specify the grounds 


on which the enhancement should be claim-° 


ed, the Legislature could not have intended 
to compel the land-owner to do that which 
they considered to be superfluous ; still less 
could they have intended to compel him to 
do something worse than super flous, viz., to 
specify grounds of enhancemeut by which 
he was not to be bound. ; 


Section 14 authorizes the tenant to con- 
test his liability to pay the enhanced rent 
demanded of him either by complaint of 
excessive demand of rent or in ‘answer to s 
suit preferred against him for recovery of 
arrears of the enhanced rent. I think it 
clear that the meaning of the Legislature was 
that the grounds specified for enhancement 
should be such as to justify the enhance- 
ment, and that their existence should be 
proved in the suit in which the 
should contest his liability to enhance- 
ment, 


It was contended in argument that the 
landlord may enhance the rent of a ryot not 
having a right of occupancy to any amount 
he pleases, and may specify any grounds 
that he pleases for such enhancement, and 
that he is not bound to prove that any of 
such grounds exist, and that it is for the 
ryot to prove that no such ground exists. 
If such an argument were tenable, a laud- 
lord might give notice that he intends to 
enhance to some exorbitant amount upon the 
ground that he is a grasping oppressive land- 
lord, having no regard for justice or fair 
dealing or for the interests of any one ex- 
cept himself. It ‘might be difficult, if not im- 
possible, in many cases for a ryot to disprove 
the grounds alleged, by showing? that the 
landlord was nota person of that descrip- 
tion, This shows that the grounds ' must 
be reasonable and such as to justify the 
enhancement claimed. The enus of proving 
the existence of the grounds alleged is upon 
the land-owner. It appears to me that the 
Judges, who referred this case came tog 


tenants 


“~y 
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right couelusion that a landlord cannot 
enhance the rent unless he states the grounds 


Every person (not being a European British sub- 
ject who has not attained the age of 18 years is a minor 
for the purposes of Act XL of 1858, even though pro- 


on which he seeks to enhance, and that. if| ceedings are not taken in the Civil Cuurt for the care of 


those grounds are disputed, it will be for 
the Court to determine whether they exist, 
aud whether they are such as to justify the 
enhancement. 


Section 8 has heen referred to, but it ap- 
pears tome to have nothing to do with the 
question. It merely says, “ Ryots not hav- 
ing rights of occupancy are entitled to pot- 
tahs only at such rates as may be agreed 
on between them and the persons to whom 

‘the rent is payable.’ A ryot is not at liber- 
ty to compel his landlord to give him a 
pottah at any rent he pleases. 


The case will go back to the Division 
Bench which referred it, for final disposal. 

Bayley. J—I think that the view ex- 
pressed by the Judges who referred the case 
is correct. 

Jackson, J.—I have already expressed 
my opinio: upon the point, and have only 
to say that I concur in the judgment deli- 
vered by the Chief Justice. 

Macpherson, J.—I concur. 


Mitter, J—I also concur with the Chief 
Justice. 


The 7th August 1868. 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 


L. S. Jackson, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Minority — Proprietors of revenue- 
paying estates — Act XL of 1858 


Case No. 2127 of 1867. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
4th of June 1867, reversing a decision-of 
the Sudder Ameen of that District, dated 
6th January 1866. 

Modhog Soodun Manjee, (one of the 
° Defendants) Appellant, 


VErSUS 


Dabee Gobind Newgee (Plaintiff) 
< Respondent. 
Baboo Hem Chunder Banerjee 
for :Appellant. 


Baboos Umbica Churn Banerjee and Bhy- 
e Tub Chunder Banerjee for Respondent. 


his person or the protection of his property. If heisa’ 
proprietor of an estate paying revenue direct to Govern- 
ment, and has been taken under the protection of the 
Court of Wards, he is still a minor up to the age of 18 
years (Section 2 Regulation XXVI of 1798). 

This case was referred to the Full Bench 
by Kemp and E. Jackson, J. J, under the 
following remarks :— 

Jackson, J.—TueE ground of special ap- 
peal in this case is that the Judge has erro- 
neously decided the plea of limitation. 

The question turned upon the date on 
which the plaintiff attained his majority. 
The first Court held that the plaintiff became 
a major at the age of 15 years, because, 
though he was a proprietor of land paying 
revenue direct to Government, he was owner 
of only a share in a revenue-paying estate. 
The Judge ou appeal held that as he was a 
landholder paying revenue directly to 
Government, be the estate large or.small, 
his minority did not cease till he was 18 
years of age. In support of this view of the 
law, the Judge quotes the precedeut of Mun- 
soor All, page 50, vol. 3, Weekly Reporter. 
There is not a word, however, in the judg- 
ment recorded in that case which bears upon 
the point. That decision relates only to the 
cases of proprietors of land not paying re- 
venue direct to Government. 

The point which the Judge had to decide, 
viz, Whether, considering that the plaintiff 
as a zemindar paying revenue direct to 
Government, attained majority at the age 
of 18 or 15 years, turns at first on Re- 
gulation XXVI of 1793, Section 2. That 
Regulation, referring to Regulation X of 
1793, extends the term of minority laid 
down in Section 28 of that Regulation, from 
15 years to 18 years. It does not extend 
the class of proprietors to whom Regulation 
X was applicable. If must, in fact, be read 
as if Section 28 Regulation X of 1793 had 
fixed the minority of the class of proprietors 
to whom it was applicable at 18 years of 
age. 

The next question is whether Regulation 
X of 1793 is applicable to all proprietors of 
land paying revenue to Government, be they 
large or small, as held by the Judge, or, 
as held by the first Court, only to those 
proprietors who hold entire estates, and. not 
to those who only hold shares ef estates. 
The Judge is right in stating that the loss 
of the estate is not the criterion to judge 
whether the Regulation applies to the plaint- 
iff or not. But he was not right on this 
ground to over-rule the judgment of the 
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Lower Court, because the Lower Court bad 
not rejected the plaintiff’s olnim on the 
ground that the share which the plaintiff 
held was a small one. The Lower -Court 
was right in the view of this Regulation 
which it took, that it applied not to sharers 
in any estate, but to proprietors of entire 
estates. Section 2 of the Regulation dis- 
tinctly lays this down, and states that it 
applies to shares of an estate, only when all 
the sharers come under the head of dis- 
qualified proprietors, as, for instance, when 
all the sharers are minors. Section 8 of 
the Regulation equally distinctly lays down 
that this Regulation is in no respect to be 
held applicable to any land-holders, except 
those stated in Section 2. It follows, then, 
that the first Court was right in laying down 
the law, that as the plaintiff was only a 
sharer in a revenue-paying estate, the plaint- 
iff could, on this ground not, claim to- delay 
his majority until the age of 18 years, be- 
cause he did not attempt to show that all the 
other proprietors of the estate were dis- 
qualified proprietors. 

But itis further argued before us, that 
the Judge did not proceed on the terms of 
Regalation XXVI of 1793, but on Section 
26 Act XLof 1858. Ifso, the question be- 
fore the Judge was not whether the plaintiff 
Wasa revenue-paying proprietor, and the 
precedent the Judge hnas quoted is directly 
against the view which he has taken of 
the law. The Judges in the ease of Munsoor 
Ali held that Section 26 Act XL of 1858 
was only applicable to cases where the estate 
of the minor had come under the charge of, 
the Civil Court, and it is not alleged in this’ 
case that the estate of the plaintiff has been 
taken charge of by the Civil Court. There- 
fore, following that precedent, the Judge 
should have declared that the plaintiff at- 
tained majority at 15 years, and held the 
suit barred by limitation as far as this 
ground applied to it. 

But after giving the question my fullest 
consideration, I hesitate to follow that pre- 
cedent. J observe that one of the learned 
Judges who joined in that judgment, stated 
that he entertained’ doubts upon it. I do 
not read the words “for the purposes of 
this Act” contained in Section 26 as in any 
way confining the law contained in that 
Section to cases where this Act has been 
put in force. It seems to me that the Act 
cau be putin force at any time until the 
minor has attained the age of 18 years. 
Act XL of 1858 applies to all persons 
not being European British subjects) who 


have not been brought under the superin- 
tendence of the Court of Wards, and it 
declares that the charge of their persons 
and property shall be subject to the jurisdic- 
tion of the Civil Court. And it goes ou to 
say that forthe purposes of this Act every 
person shall be held to be a minor who has 
not attained the age of 18 years. 


The argument upon which it is attempted 
to confine this Section of the law to cases 
where the Act has been put in force, seems 
to be this. First, the old Law Regulation 
XXVI of 1793 has been declared to be ap- ' 
plicable only to matters connected with the 
revenue-prying estate, and not to matters 
unconnécted with such estates,—the rule 
which was followed in Deeboo Moyee Doxsee’s 
case, Vol. 1, Weekly Reporter, page 75. 
Secondly, the words contained in Section 26 
Act XL of 1858, viz., “ for the purposes of 
this Act’ follow the same principle, aud 
the law there laid down is only applicable 
similarly to the casesof minors whose estates 
have come under tho jurisdiction of the 
Civil Court. 


On the first point, with all deference to 
the learned Judges who in that precedent 
declare the law to be settled, Iam not satis- 
fied that it was so settled. I am certain that 
Mr. Justice Norman and I have. held a 
different opinion ina case which came be~ 
fore usin 1864, though I cannot discover 
the case in the printed reports. I am unable 
also to find any printed reports of judgments 
in which the law has been settled as stated 
by the Judges, though there is a Inter prece- 
deut taking a contrary view of that law, 
page 50 Weekly Reporter, Vol. III. And 
there are certainly no restrictive words in 
Regulation X, or Regulation XXVI of 1793, 
which confine the operation of Section 2 
Regulation XXVI of 1798, only to matters 
connected with revenue-paying estates. 


On the second point, I admit there is more 
difficulty. The Act XL of 1858 includes 
all minors, not European British subjects, 
who were exelnded form the provision of 
Regulation XXVI of 1793. These are all 
subject by that Avt to the jurisdiction Qf the 
Civil Court up to the age of }8 year& For the 
purposes of that Act they are all declared not 
to attain majority until they have reached 18 
years of age. It is admitted that*the Civil 
Court can exercise its jyrisdiction over 
them at avy age up to 18 years. But it is 
said that if it does not exercise its jurisdic- 
tion, the minor attains his majority at 15 


years bf nge. We have then the anomalya, 


C 


4 


-of minority which usually prevailed was de- 
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that, although he has alrendy attained his ma- ; sons are excepted out of the general term “all 
jority at 15 years, the Civil Court, on being : minors,’ as if it had been said “all minor 
moved to exercise its jurisdiction, can again | except those who are under the care of the 
declare him to be a minor at the age of 17, , Court of Wards.” 


or any subsequent time up to bis arriving Section 26 declares that “ for the purposes 
at 18 years. I am not aware whether the | « of this Act every person shall be held a 


Legislature intended to place any special | c minor who has not attained the age of 
1 ` . iú ` i; d 
meaning or stress on the words “for tho! « eighteen years,” 


f this Act.” 
purposes of this Ac But I should be Every person, therefore, (not being a Eu- 


inclined to give them their full meaning, | | 2 ‘sad thi 
viz., that to enable the Civil Court to exer- | "pean subject,) who has not attained the age 
of 18 years is a minor for the purposes of 


cise its jurisdiction over the property and eat Tanba lia’ ana 
z estate paying revenue to Government who 


clared io be altered and extended to 18° Bas beeu taken under the jurisdiction of the 


years. In fact, I cannot read this law as! Court of Wards, the care of his person 
having any other effect than altering the | and the charge of his proper y rr subject 
general law of minority, and in fixing one tocthe jurisdiction of the Civil Court. 

Jaw for all minors not taken under the charge | ‘Then can it .be said that being a minor 
of the Conrt of Wards, and not European , subject to the jurisdiction of the Civil Court, 
British subjects, viz., 18 years of age. he is not a minor unless proceedings are 


a taken in the Civil Court of the protection of 
As this view of the law ís different from his property or for the appointment of a 


that which has been expressed by other! guardian? “His relatives may neglect his 
Judges, the proper course is to refer the interests, but he is still a minor. There may 
question to the determination of a Full pen minor whose interests are neglected 
Bench of this Court. as well as a minor whose interests are looked 
‘after and protected. The exception of the 
Statute of Limitation in the case of minors is 





Kemp, J.—I concur in referring the ques- 
tion for the determination of a Full Bench: 
affecting as it does, the proprietary status of ‘who have some one to look after their iu- 
native landholders. terests. 

° Being a minor the plaintiff comes within 
k S 

hi hie fone AA i of the Full Bench was de- Sections 11 and 12 of Act XIV of 1859, and 

l everedsas Jollorg p= was under a disability until he attained the 

Peacock, C. J.—This case appears to me | 88° of 18. As pointed out by Mr. Justice 
to be very clear when we look at the whole : Elphinstone Jackson if the law were other- 
of Act XL of 1858. The recital declares | Wise this anomaly wonld follow thata man 
that it is expediont to make better provi- | may, have attained his majority on one day, 
sion for the care of the persons, and proper- and become a miuor on the next. A man can- 
ty of minors not brought under the super- ' 2°! be said not to be under a disability as a 
intendence of the Court of Wards, “ treating ‘minor when he is liable as a minor to have 
those whose estates have been brought under his property and person put under the charge 
the Court of Wards as minors. Certain | of 2 guardian. 


Regulations are repealed, and then by If he isa proprietor of an estate paying 
Section 2 it is enacted that ‘except in the | revenue to Government and has been taken 


“ case of proprietors of estates paying re- under the protection of the Court of Wards, 
“ venue to Government who have Tea or | he is still a minor up to the age of 18,—Regu- 
“ shall bo takon under the protection of the | lation 26 of 1793, Section Teennnot bo eaid 
“Court af Wards, the case of the persons | P229 29 13. : 
“of àll mjnors not being European British | Ms, minority his estates, have teen taken 
“ eee is eer ee r pepe ine ee | der the provisions of Regulation 10 of 1793 
CO Gane en oe Sellen by Section 92 oF that Ieculation lie te 
ivi rt. 
S to have a guardian of his person, and by Sec- 
By this Section also proprietors of estates | tions 7 and 15 a manager of all his estates, 
paying revenue tg Government who have | real and personal, and by Section 32 he can- 
been taken under the care of the Court ofj not sue in the Civil Courts for any cause of 


ne are treated as minors, for sugh per- | action. 
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With this expression of our opinion the 
ease will go back to the Division Bench 
which referred it, 





The 8th August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Howble H. V. 
Bayley, L. S. Jackson, A. G. Macpherson, 
and Dwarkanath Mitter, Judges. 


&ppeal—Section 347 Act VIII of 


1859. 
Case No. 157 of 1868, 


Afiscellancous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 20th 
March 1868, affirming an order of the 
Moonsiff of Kandee, dated 15th June 
1867. 


Sheikh Ameerooddeen (Plaintiff) Appellant, 
VErSUS 


Jeebun Bebee and others (Defendants) 
Respondents. 


Baboos Bhobanee Churn Dutt aud Pro- 
sunno Coomar Roy for Appellant. 


Baboo Lukhee Churn Bose for Respondents. 


No appeal lies against an order rejecting an applica- 
tion for the re-admission of an appeal under Section 847 
Act VIII of 1859. 


This case was referred to the Full Bench 
by Peacock, C. J., and Mitter, J., under 
the following remarks :--- 


Peacock, ©. J.—ArT present, I do not see 
that an appeal lies at all from an order 


rejecting an application for the re-admission |. 


ofan appeal under Section 347 Act VIII 
of 1859. If such an appeal lies at all, it 
appears to me that it. must le upon matters 
of fact as well as upon points of law. When 
the regular appeal was struck off and no 
decision pronounced upon it, I cannot see 
how aspecial appeal can lie to this Court. 
It has, however, been held in several cases 
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that a special appeal does lie ;—see II 
Weekly Reporter, page 254, Civil Rulings, 
and pages 23 and 24, Miscellaneous Rulings ; 
V Weekly Reporter, page 27, Miscellaneous 
Rulings ; and VII Weekly Reporter, page 81. 


In the Agra Court, it was held that n 
specia} appeal world not lie ;—see IIL 
Weekly Reporter, page 23 ;—see also case 
No. 56 of 1862 ; decided by the Caleutta 
Court, and other cases cited in the note to 
this Section of Act VIII of 1859, collected 
in the 8rd Edition of Broughton’s Civil 
Procedure Code. 


In this state of the authorities, we think 
it necessary to refer the case for the decision 
ofa Full Bench. 


The judgment of the Full Bench was 
delivered as follows :— 


Peacock, C. J—-We think that there is no 
appeal against an order refusing to re-ad- 
mit an appeal under Section 847 of Act 
VIII of 1859. The matter is left to the 
discretion of the Judge. The appeal is 
dismissed with costs. 





- Fhe 8th August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Xt., Chief 
Justice, and tlie Hon’ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Gomashta’s sunnud—Stamp. 
Cases Nos. 2251, 2252, and 2261 of 1867. 


Special Appeals from a decision passed by 
the Judge of Tipperah, dated the 15th of 
June 1867, affirming decrees of the 
Deputy Collector of the District, ‘dated 
29th March 1867. 


Rughoo Nundun Thakoor (Plaintiff) 
Appellant, 
VETSUS 


Ram Chunder Kupali and others (Defendants) 
Respondents. p 7” 


Baboos Onoocool Chunder Mookerjee and 
Anund Chunder Ghosal for Appellant. 


No one for Respondents, 


A sunnud which authorizes a gomashta to attach 
rents and tosue for them must be stamped: if a gener- 
al power of attorney authorizine him to collect aid sue 


for rents, it must bear a four ru ces stamp under Artia 
43 Schedule A Act X of 1862, | i f “ey 
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These cases were referred to a Full Bench 
by Bayley and Macpherson, J. J., under the 
following remarks :— 


Bayley, J.—I THINK the appointment of 
a gomashta, such as this tuhseel mohurrir’s 
sunnud shews him to have substantially been, 
simply one made by such an order as that 
under which a servant does service for his 
master, to any extent recognised by law. 
Such an appointment as this has been held 
not to require a power, of attorney to enable 
the person appointed to sue (page 384, 
Marshall, Menajan’s case). I do not, there- 
fore, consider a stamp required, as for a 
power of attorney. But as it is un import- 
ant general question, we both concur in 
referring it to the Full Bench. The ques- 
tion for decision then is,—whether a go 
mashta employed in the collection of rents 
has authority to institute a suit under Act 
X of 1859 in the name and on behalf of 
the landlord, his employer, without being 
authorised so todo by a stamped sunnud 
or power of attorney. 


Macpherson, J.—I think that in these 
cases the lower Appellate Court is right ; for 
I concur with the Judge in the opinion that 
a gomashta cannot institute a suit in the name 
of the landholder by whom he is employed, 
unless he is authorised so to do by a duly 
stamped power, i 
- Amjud Ali, the person wbo commenced 
these suits on behalf of his employer, calls 


himself a tuhseel mohurrir; but that hej 


was substautially œ naib or gomashta is clear 
from the terms of his sunnud of appoiutment 
which has been read to us, and which gives 
him the fullest power to act for his employer. 
The Judge was therefore wrong, in my 
opinion, in so far as he considered that Amjud 
Ali was not in the position of a gomashta. 


It is said that a gomashta’s sunnud is a 
special document which needs no stamp, 
and that it is not to be deemed a power 
of attorney. I can only say of the sunnud 
under which Amjud Ali professes to act, 
that it is neither more or Jess than a power 
of attorney, and being a power of attoruey 
it requires, before it can be used in Court, 
to be gtampéd as provided for in Act X of 
1862. In the case of Meajan versus Sheikh 
Akally (Marshall, page 884) ,a division Bench 
decided. that a gomashta can sue ou behalf 


_-of his empl®yer without a power of attorney. 


From this decision I dissent ; for, I find no 


- “indication in Act X „of 1859 of any intention 


on the part of the Legislature that a gomashta 
should have power to sue, unless authorised 
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by his employer in the ordinary manner 
Certainly Section 69 of Act X indicates no 
such intention ; for, though it makes certain 
provisions as to what may be done ina suit 
which has been instituted by a gomaslita 
on behalf of his employer, it does not directly 
or indirectly touch the question of whether 
he can or cannot institute the suit ifhe has 
not got a power duly stamped authorising 
him so to do. AsI am not prepared to 
follow the decision in Menjan’s case, I think 
that the question proposed by Mr. Justice 
Bayley ought to be referred to a Full 
Bench. 


The judgment of the Full Beneh was 


delivered as follows :— 


Peacock, C. J—The question which is 
propounded in this case is not the one which 
really arises out of the facts of the case, and 
I understand from the two learned Judges 
who referred the question for the consider- 
ation of a Full Bench that the question which 
they require to be answered is this, whether 
a sunnud which authorizes a gomashta to 
collect rents aud to sue for them requires to 
be stamped. 


I am of opinion that such a sunnud does 
require tobe stamped. If itis a general 
power of nttarney which authorizes the 
gomashta to collect rents generally and to 
sue for them, if necessary, it requires a 4 
rupees stamp under Article 43 Schedule 4 
of Act X of 1862. 


Article 8 of Schedule B is mookhtearna- 
mah, vakalutnamah, and other power filed 
or presented for the conduct of any case in 
any Court of justice or before any revenue 
authority. The stamp required for such a 
document would not be sufficient for a 
general power to collect rents and to sue for 
them. 

The appeals in these three cases are dis- 
missed without costs. 


1868. ] Full Bench 


The 8th August 186%. 
Present: - 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
L. S. Jackson, aud A. G. Macpherson, 
Judges.* 


Jurisdiction — Abatement of rent — 
Specific performance — Suit— Put- 
needar. 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Maun- 
bhoom, dated the 6th and Tik June 1866. 


Cases Nos. 148, 149, and 364 of 1867. 


Rajah Nilmoney Singh Deo (Defendant) 
Appellant, 


VETSUS 


Unnodapersaud Mookerjee and others, 
(Plaintiffs) Respondents. 


Baboo Tarucknath Sein for Appellant. 


Baboos Sreenath Doss and Doorga Doss 
Dutt for Respondents, 


A suit brought not simply for an abatement of rent, 
but also for a specifice performance of a contract to re- 
fund under certain conditions, excess of rent and of 
consideration-money, is not a suit for abatement of rent 
within the meaning of Act X of 1859, and the Civil 
Court has jurisdiction to try sucha suit, mixed up as 
it is with a claim for a refund of excess of consideration- 
money. ; 


Where in a former suit, plaintiff, a putneedar, sued his 
zemindar for abatement of rent and for a refund of 
consideration-money and rents paid by him for 3 years, 
it was held that a suit for a refund of rent for 8 subse- 
quent years is not barred under Section 7 Act VIII of 
1859, 


These cases were referred to the Full 
Bench by Loch and Glover, J. J., under 
the following remarks :— 


Glover, J.—Cases Nos. 148 and 149.— 
Tuis was one of three analogous suits 
brought by the: plaintiff and others, for an 
abatement of the rent of their putnee-hold- 
ing, for a refund of the rent. paid in ex- 
cess, and also for a proportionate refund of 
the consideration-money, on the ground that 
their lessor, Rajah Nilmoney Singh, had 
wrongly stated the assets, and that the 
pottahs and bynamahs granted by the’zemin- 
dar covenanted to make a reduction in the 
jumma, and in the consideration paid for 
the putnees, if after enquiry and prepara- 


* Mr; Justice Mitter declined to express any opinion 
on these cases, as he was engaged in them when at 
the Bar, 
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tion of hustobood papers by the lessees, it 
should be found that the estimated jummas 
were less than those actually paid by the 
ryots. 


These three suits were in the first instance 
dismissed by the Deputy Commissioner of 
Purulea, on the ground that the plaintiffs 
had not furnished the Austobood papers 
required by their contracts, and were there- 
fore not entitled to ask for any abateinent. 


On appeal tothe High Court all three 
suits, Nos. 130, 181, and 132 of 1864, were 
remanded (25th January 1865, Norman and 
Pundit, J.J.,) with directions that an 
Ameen shouid be appointed and sent into the 
mofussil to prepare a regular Austobood 
of the whole of the putnee-mehals, in or- 
der to ascertain whether there was or was 
not a deficiency in the jummas. 


The local enquiry ordered by the High 
Court was duly made, and an Ameen deput- 
ed. The defendant, however, did not muke 
his appearance before the Ameen, although 
duly served with notice to attend ; and the 
local enquiry was, therefore, conducted ex- 
parte. 


The Principal Sudder Ameen of Maun- 
bhoom, by whom the suits were tried after 
the remand, found for the plaintiffs on the 
basis of the Ameen’s report. He held that 
that officer’s enquiry was satisfactory, and 
that it was supported by documentary evi- 
dence, whilst the. evidence adduced by the 
defendant was worthless, 


Against these decisions the defendant, 
the Rajah of Pachete, has in his turn appeal- 
ed to this Court ; and appeals Nos. 148 and 
149 are now before us. The third appeal 
(No, 291) has already been disposed of by a 
Divisional Bench of this Court. 


But before going into the defendant’s 
appeal, which is the same in both cases, it 
will be necessary to dispose of a cross-ap- 
peal taken at the hearing by the respondent 
ree Section 348 of the Civil Procedure 

ode. 


The objection-is, that as the defendant did 
not appear before the Ameen, alghough duly 
summoned, and took no steps to have the 
Principal Sudder Ameen’s order passed ex- 
parte on the Ameen’s repow set aside 
under Section 119 Act VIII of 1859, he is, 
by the provisions of Sectidns 114 and 180 
read together, concluded, and has no right of 
appeal to this Court. 
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The case of Eshin Chunder Chuckerbutty 
versus Soorjolall Gossain, (Hay’s Reports, 
335) is quoted in support of the argument. 


It appears to me that the two cases are 


very distinguishable, aud that the precedent 


quoted does not apply. 


That was a suit to set aside a survey pro- 
ceeding, and both plaintiff and defendant 
were ordered to attend a local enquiry held 
by the Court Ameen. The defendant ap- 
peared, but the plaintiff did not, and the re- 
sult was that the Ameen reported his iu- 
ability to carry out the Court’s orders, as no 
one on the part of the plaintiff had appeared 
to point out the disputed lands. On this, 
the Judge ordered the Ameen to return, and 
on taking up the case in the presence of the 


parties, held that the absenceof the plaintiff 


at the local enquiry was not sufficiently 
accounted for, and that, therefore, under Sec- 
tions 114 and 180 Act VIII of 1859, the 
suit ought to be dismissed with costs. Here 
no local enquiry was made, nor was any evi- 
dence as to the subject-matter of the dispute 
gone into. The Judge dismissed the case 
ez-parte solely on the ground that the 
plaintiff had not appeared before the Ameen. 


But in the case now before us matters are 
very different. The suit was not dismissed 
ex-parte by the Lower Court, but after 
a full enquiry into the evidence adduced by 
either side. The Principal Sudder Ameen 
did not treat, as he might have done, the 
Ameen’s report as evidence which the defend- 
ant’s “ laches” left him no power to assail, 
but considered it in the light of ordinary 
evidence, supported by documentary proofs, 
—such as Act X and Civil Court decisions, 
settlement proceedings, &c., &c. and in no 
way rebutted by the evidence adduced by 
the defendant. He mentions the defendant’s 
evidence seriatim, and gives reasons for 
disbelieving it. 


In short, in the one case there was no 
investigation at all, and the decision was not 
on the merits ; in the otber the proceeding 
were regular throughout, «nd were not 
ex-parte in any sense of the words. 


I think therefore that thé cross-appeal 
should be rejécted. 


The only objections taken by the appellant 
Rajah Nilmeney Singh are coufiuned to a 
point of law.’ He urges that the suit being 
one for abatement of rent was not cognizable 
by a Civil Court, but *by the Collector un- 


°” der Act X of 1859. 
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This objection, I observe, is not taken in 
the priuted grounds of appeal to this Court, 
nor did the appellant on the. oceasion of the 
original appeals by the present respondents 
file any cross-appeal against the Deputy 
Commissioner’s finding that the suit would 
lie in a Civil Court, 


That decision was passed on the 30th Sep- 
tember 1863 and has never been reversed ; 
the point, as I before observed, not having 
heen tnken when the: case was before this 
Court on appeal, and not therefore forming 
any part of the order of remand. I doubt 
very much, therefore, whether the objec- 
tion can now be taken. Ié is true, as 
urged by Mr. Allan for the appellant, that. 
the question is one of jurisdiction which 
can be raised in appeal even when it has 
not been taken below; but the majority 
of the cases decided by this Court have been 
those in which the want of jurisdiction was 
plain on the face of the proceedings, and 
not those in which the question of juris- 
diction was one that admitted of consider- 
able argument. Butin any case it seems to 
me that the objection ought to be made 
within proper time, and it is quite clear from 
the record that the finding of the Deputy 
Commissioner on the issue of jurisdiction 
has been unimpeached since 1863, and that 
this Court’s remand order did not re-open 
that portion of the case. 


But conceding for the sake of argument 
that the objection can be taken at the pre- 
sent stage of the case, Ido not think that 
it in any way mends the case for the appel- 
lant. 


- In the first place, the plaintiff's suit is not, 
as it appears to me, a suit for “ abatement 
of rent” in the ordinary sense of the words. 
He sues for specific performance ou the part 
of the defendant of a certain contract entered 
into between the two, a contract under 
which he was to have certain reductions 
made in his rent undera certain state of 
circumstances. His suit is therefore to en- 
force the performance of a contract, and is 
not such a suit as is contemplated by Act X 
of 1859 for abatement of rent, for the byna- 
mah did not fix the rent but left it to be 
determined by after-enquiry, and until that 
enquiry was made, the tenant had not agreed- 
to pay the amount of rent set down in the 
lease. 

Moreover, in what way could the suit as 
laid by the plaintiff be brought under the 
provisions of the Act? The only Section 
which refers to the grounds for abatement is 
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Section 18, and under which of the Clauses 
of that Section could this suit be brought ? 


The words are, a ryot having a right of 
occupancy, (a term which has been held by 
a Full Bench of this Court to include put- 
needars), is entitled to “abatement’’ if the 
aren of bis’ land has been diminished by 
diluvion or otherwise, if the value of produce 
or productive powers of the land have de- 
creased, or if the quantity of land be proved 
to be less than that for which rent has been 
previously paid by him. 


The plaintiff, whose suit is based on the 
ground that the jummas of the ryots have 
been erroneously stated, and that some of the 
lands never had any existence, could not 
come under any one of these three Clauses, 
which suppose the party claiming abatement 
to have been regularly paying the amount of 
rent stipulated for by his lease ; and as these 
are the only grounds for claiming an abate- 
ment under Act X, it seems to me that the 
plaiutiff’s claim is substantially not a suit for 
abatement In the terms of that special law, 
and that his only forum was the Civil Court. 


Another reason for holding that the pre- 
sent suit Was rightly brought is, that a consi- 
derable portion of the relief sought could not 
under any circumstances lave been given by 
a Revenue Court, but must of necessity have 
been sought in a Civil Court. The plaintiff 
claims not only abatement, or rather I should 
say, u determination of his rent for the put- 
nee, but a refund of a proportion of tle con- 
sideration-money already paid, and a refund 
of rent paid in excess. The suit therefore 
would, it appears to me, be analogous to suits 
for possession of land with mesne profits, in 
which possession could be recovered under 
Act X of 1859, and wasilat by a regular suit 
in the Civil Court; and it hasbeen many 
times ruled by the High Court that such 
suits are cognizable in their entirety by a 
Civil Court ;—(I Weekly Reporter, 138,160, 
221; 2 W. R., 52,157; 3, W. R, 176; 7, 
W. R., 243, 283, 414; 6, W. R., 20, Act X. 


For these reasons, therefore, I think that 
the present suit will lie, and that the appel- 
lant’s objection should be over-ruled, and the. 
result of this finding would be that the appeal | 
should be dismissed, and the lower Courts’ | 
order upheld with costs, and that the same 
order should be passed in appeal No. 149. 

But it has been brought to our notice that 
in another similar appeal case, a Division 
Bench of this Court have ruled differently. 
This case is reported in 9 Weekly Reporter, 
92, and in it it is laid down that, when a 
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plaint shows a distinct prayer for abatement 
of rent, and also sets forth as a main ground 
of the suit, a fraudulent breach of contract 
by misrepresentation and refusal of reduc- 
tion and refund stipulated for, so much of 
the claim as refers to abatement is by Clause 
3 Section 23 Act X of 1859 beyond the 
jurisdiction of the Civil Court. 


The ense is precisely similar to the one 
now before us, and as I, for the reasons above 
given, think that this suit is not properly 
speaking a suit for abatement such as would 
be cognizable under Act X of 1859, and 
that even if it were, the Civil Court could 
still, under the circumstances, hear and decide 
it, I suppose that we must defer recording 
judgment and send up the case for the 
authoritative opinion of a Full Bench. 


The questions on which I would ask the 
ruling of the Full Bench are :— 


(1.) Can a suit brought under the 
circumstances of this one, be called a suit 
for abatement cognizable under Act X of 
1859 ? 


(2.) If it be so, would not the Civil Court 
have jurisdiction to try it when mixed up 
with a claim to refund of consideration- 
money ? 


Loch, J.—I concur in rejecting the cross- 
appeal for the reasons stated by my colleague. 


I concur also in sending the questions 
raised in this case up to a Full Beuch. 


The case reported at page 92 of 9 Weokly 
Reporter is similar in all respects to the 
present, though in bringing his suit the 
plaintiff in that case has charged the de- 
fendant with mis-representation and fraud, 
The terms of the lease in that case and this 
are similar, and the grounds for asking an 
abatement in both is the same, viz., the con- 
tract between the parties. The terms of the 
lease provided that the tenant should, within 
a certain period, ascertain what were the 
real assets of the property; that if they were 
found to be less than the amount of rent 
specified in the lease, the landlord would de- 
duct the differance and would refund a pro- 
portion of the consideration-money. The 
assets were found to be less, and the semiu- 
dar failed to fulfil his part of the contract; 
and hence this suit for the abatement of the 
jumma, and refund of considerption-money 
and of rent paid in excess of the rent really 
found to be payable to the* landlord, 


The Division Bench, which tried the case 
reported at page 92 of 9 Weekly Reporter, have 
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held that so much of the claim as is for abate- | 9 Weekly Reporter, 121, in which a Divi- 
ment should be disposed of by the Colleetor | sion Bench of this Court (Bayley and Phear, 
under Act X of 1859 We, on the contrary, | J. J.) have ruled that so long as the pottah ~ 
are dispoed to think that -the claim is one | remained in force the Rajah was entitled to 
for the performance of a contract, and can be' be prid all the ‘money due thereon and to 
heard, as brought, in the Civil Court; nnd ! keep that money when received, he having 
the question to be tried by the Full Bench | committed no wrong against the plaintiffs 
is, whether the view taken by the Divi-| since he made the misrepresentations which 
sion Bench in its judgment of the 7th of | constituted the cause of action in the first 
January 1868, or the view we now take of | suit ; that, “ when once the cause of suit 
the case, is correct, as to the ‘proper forum | is matured, the subsequeut occurrence of 
for trying this suit, which comprises a| further damnge, whether after or before 
claim for abatement and a claim for refund | adjudication of the original matter, did not 
of consideration and of rent paid in excess | originate a fresh cause of suit ;” and that 
uuder a written contract, | the plaintiff could not, therefore, succeed in 


Glover, J.— No. 364 of 1867.—The!® second suit to get back n so-called excess 
plaintiff took a putnee settlement of Lot | of rent paid by hirn in terms of the putnee 
Purulia from the Pachete Rajah according | 8Ce the institution of the first suit. 
to the terms of a lease, or, as it is called in 
the plaint, a bynamah which covenanted to 
make an abatement in the rent proposed to be ! 
fixed, and to refund a rateable proportion of 
the consideratinn-money, if it should turn out 
on enquiry and after preparation of hustobood 
papers by: the lessee that the jumma 





I venture to dissent from this ruling. The 
| contract beween the Rajah and the putnee- 
dar wag not fixed by the putnee pottah. On 
the coutrary, it was expressly stated in that 
deed, that the amount of rent therein named 
was to depend upon certain enquiries to'be 
therenfter made by the lessee in the mofussil ; 
thet if the huséobood papers showed that the 
Rajah’s estimate was correct, the putneedar 
was to pay the rent uamed in the pottah ; if 
Incorrect, he wasto receive abatement and 
refund. It seems to me, therefore, that tere 
was not, at the time either of the two suits 
were brought, an absolute contract on the 
part of the putneedar to pay the amount 
mentioned in his lense, and that the lease 
gave the Rajah no power to realize that 
amount until the mofussil enquiry had been 
concluded ; and that being so, I do not see 
how the decree obtained by the putneedar for 
refund of excess rents paid in previous years 
can prevent his suing -for the excess of sub- 
sequent years. 


by the Rajah was not the real rent of the 
estate. 


In the former suit plaintiff sued for abate- 
ment, for a return of a proportion of the pur- 
chase-money, and for refund of a rateable 
amount of the rents already paid in conse- 
quence of the misrepresentations of the Rajah 
during the years 1267, 1268, 1269, B. 8. In 
this he sues for a refund of the excess rent 
paid by him during the years 1270, 1271, 
1272, B. S., the Rajah having, under Regu- 
lation VITI of 1819 (the putnee law) realized 
from him during those years the entire rent 
mentionedin the putnee lease, notwithstand- 
ing the suit that had been brought for abate- 
ment. The Principal Sudder Ameen, the 
snme officer who decided the suit for abate- 
ment iu favor of the putneedar, decreed the 
plaintiff's claim to a refund, and the Rajah 
appeals. 


It has been urged that he ought to have in- 
cluded these amounts iu his estimate of dam- 
ages when he brought the first suit. But how 
could he have done so? Ifhe succeeded in 
that suit, the putnee pettah would have been 
altered in the terms of the decree, and his 
rent for the putnee declared to be so much 
less. That suit might have been decided 
before the years for which plaintiff now 
claims a refund, and have therefore rendered 
such claim unnecessary. How far, moreover, 
should tbe plaintiff’s claim have extended ? 
If he ought to have ineluded the excess rent, 
which he might or might not have had to 
pay, for these three years in his estimate of 
damages in the former suit, he ought, I snp- 
pose, to have gone still further, and have sued 


No question is raised in this appeal on 
the merits: the defendant (appellant) rests 
his case upon a point of law, and contends 
that as- the plaintiff did not include his 
present claint in the suit orginally brought 
by him (tbe suit for abatement, that is, 
noticed above), his remedy is barred by 
Section 7 Act VIII of 1859. 


In suppo™ of this contention we have 
been referred to an analogous case between 
the Rajah and another putneedar (Rajah 
Neelmonee Singh, defendant. appellant, versus 
Eshur Chunder Ghosal, plaintiff, respondent, 
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for the excess which might possibly have been 
taken from him (supposing him to fail in his 
suit for altering the terms of the potiah) for 
twenty years in advance. 

It does not appear to me that the plaint- 
iff’s cause of action was matured when» he 
brought his first suit: he was not compelled 
to do more then than sue for the injury 
already sustained, and that could not in- 
clude an uncertain claim for a refund of 
what in all probability would never be paid. 
If the putuee lease had definitely fixed the 
plaintiff’s rent, it would have been different, 
as until the pottah had been cancelled the 
tenang would have been bound; but in this 
case the lease settled nothing, but left the 
amount of rent to be determined by after- 
enquiry. It seems to me. therefore, that 
the taking year by year of the full amount of 
rent mentioned in the pottah gave a con- 
stantly recurring cause of action to the plaint- 
iff, and that he could not have included his 
claim for refund of what he might be made 
to pay improperly in the years 1270, 71 and 
72 in a suit brought for refund of reuts 
actually paid in 1267, 68 and 69. 

.There being no contention as to the 
merits of the plaintiff's claim, J think that 
this appeal ought to be dismissed, and the 
Principal Sudder Ameen’s order upheld 
with costs. 

But as another Division Bench. has come 
to a different conclusion in a case precisely 
similar id this, judgment must, in accord- 
ance with our rules of. practice be deferred 
until a Full Bench decides which is the 
correct view. 

Loch, J.—This case is a very simple one. 
The plaintiff holds a lease, under the terms 
of which he was to ascertain what were the 
real assets of the property, the zemindar, 
(defendant) agreeing that if they were less 
than the rent mentioned in the lease, a cor- 
responding deduction therein should be 
made, and that he would refund the consi- 
deration-money in proportion. Before the 
investigation was completed, the defendaut 
realized rents for three- years at the rate 
given in the lease. The plaintiff then 
brought a suit for abatement of rent, for re- 
fund of consideration and of rent paid in 
excess of the sum which would be payable 
on the amount of the rent being adjusted 
according to the terms of the contract. 
While this suit was pending, the defendant 
under the provisions of Regulation VIII of 
1819 realized the rents of other three years 
from the plaintiff at the rate specified in the 
lease, and plaintiif now sues to recover the 
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difference between the rent mentioned in the 
pottah and that ascertained by him on local 
inquiry to be the proper rent. A Division 
Beuch in a similar case, reported at page 121 
of IX Weekly Reporter, has held that the 
action would not lie; that the claim should 
have been included in a previous suit for dn- 
mages brought by the same plaintiff, We 
differ from the view taken of the casa 
by the Division Bench which passed the 
judgment referred to above ; for we fail to 
see how a sum not realized from the plaiut- 
iff when his former suit was brought, could 
have been included in that claim, whether 
such claim be looked upon as a claim for da- 
mages or a claim for refund of rent takeu 
in excess of the sum due to the landlord. 
I concur with my colleague in referring 
this case for the consideration and decision 
of a Full Béuch. 


The judgments of the Full Bench were 
delivered as follows by :— 


Peacock, C. J.— Cases Nos. 148 and 149 
of 1867.—The lease mentioned the amount 
of rent to be paid, but it provided that the 
tenant should, within a certain period, ascer- 
tain what were the real assets of the proper- 
ty; thatifthey were found to be less than 
the amount of rent specified in the lease, 
the landlord would deduct the difference 
and would refund a proportion of the consis 
deration-money. The assets were found 
to be less. It appears to me that this suit 
is not for an abatement of rent, but for a 
declaration that, according to the terms of 
the lease, the rent really payable is less than 
the sum nominally inserted in it. 

A suit for abatement of rent is a suit for 
reducing the amount which bat for the 
abatement would be payable as rent. Iu 
this case the amount mentioned in the lease 
was never, according to the terms of the 
lease, payable as rent. The amount which 
was inserted in the lease was subject toa 
condition that it. was not to be the rent io 
a certain. event. “The suit is, therefore, 
not a suit for abatement of rent within the 
meaning of Section 23 of Act X of 1859. 
This answers tlre first question. ° 

The second question is, whether if Such a 
suit can bebrought the Civil Courts have 
jurisdiction to try it when it is mixed up 
with a claim for a refund of cgasideration- 
money. 

It appears to me that the Civil Court had 
the power to try this question when it was 
mixed up with the other questions in the 


` Buit. © It has been held that a suit lo recomy 
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y that District, dated the 22nd June 1867. 
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the possession of land may be tried by the 
Civil Court when it is mixed up with a claim 
for mesne profits, It would be most incon- 
venient in the present case if the whole 
question could not be tried by the Civil 
Court. Itis admitted that the Court has 
jurisdietion to enforce the refund of that 
which has been paid in excess; and if the 
Revenue Courts should refuse to abate the 
rent, the plaintiff would have again to sue 
in the Civil Court to have the excess refund- 
ed according to the terms of the lease. 


The cases will be remanded to the Bench 
which referred them, for final determination. 


Peacock, C. J.— Case No. 364 of 1867.— 
I have no doubt that this suit was maintain- 
able. There was a covevaut, on a given event, 
tomakean abatement in the reut nominally 
fixed, and to refund a rateable proportion 
of the consideration-monuey. The event was, 
if it should turn out on enquiry and after 
preparation of the hustobood papers by 
the lessee that the jumma stated by the 
Rajah was not the real rent of the estate. 
The fact has so turned out, and the defend- 
ant has not made the abatement, but has 
recovered the rents for the years 1271 
1272, and 1278, without making any de- 
duction in the amount. 


Iam of opinion that the plaintiff is en- 
titled to recover damages against the de- 
fendant for not making the abatement for 
those three years, which had not arrived at the 
time when the former suit was brought. The 
plaintiff could not, in that suit, have recov- 
ered damages in respect of those years for 
which he had not paid, and for which he had 
not at that time been called upon to pay any 
rent. 

The case will go back to the Division 
Bench which referred it. 





The 8th August 1868. 
Present; 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 
Dwerkanath Mitter, Judges. 


Execution—Procedure — Section 284 
Act VIII of 1859. 
fase No. 24 of 1868. 
Miscellaneous Anpeal from «a decision 


passed by the Officiating Judge of Buc- 
hergunge, dated the 3lst October 1867, 


reversing a decree of the Moonsiff of 
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REPORTER. 


` 


J. G. Bagram (Judgmeut-debtor) 
Appellant, 


VErSuUsS 


J. P. Wise (Decree-holder) Respondent. 
Ur. C. Gregory for Appellant. 


Baboos Onookool Chunder Mookerjee and 
Romesh Chunder Mitter for Respondent. 
When a decree of one Court has been transnittet, 

under Sections 28t ef seg of Act VIII of 1859, to 

another Court for execution, and when that Cdurt has 
struck off for default the first proceedings in execution 
of the judzment-creditor, the Court to which the deeree 
has been transmitted has jurisdiction to allow the pro- 
ceedings to be revived. 
This case was referred to a Full Bench 
by Mitter and Hobhouse, J. J., under the 
| following remarks :— 


Mitter, J.— Tur first question to be de- 
termined in this case is whether or nota 
Court to which a decree passed by another 
Court has been transmitted for execution 
under the provisions of Section 286 of Act 

i VIII of 1859, is competent of its own 
authority to entertain a fresh application 
for execution, after the first application 
had been “struck off” by itself for default. 

| T am of opinion that this question ought to 
be answered in the affirmative. 

It is extremely doubtful whether the Court 
below had any power to “strike off’’ the 
execution case iu the first instance. ‘There 
is nothing in the provisions of Act VIII of 
1859 to sanction an order of this descrip- 
tion, nor do Į find that it is supported by 
any rule of practice prepared and issued by 
this Court, or even by the late Sudder Couré, 
under the provisions of Section 381 of the 
Act. Assuming, however, that the order 
is one that is sanctioned by competent nu- 
thority, I am of opinion that no higher 
value can be attached to it than that which 
is attributable to an order of ‘* dismissal 
by default,” passed in an original suit under 
the provisions of the 110th Section of the 
Code. Whenever, therefore, an application 
for execution is ‘struck off” for default; 
the decree-holder is competent to revive the 
execution case, either by obtaining a can- 
cellation of the order-on his showing that 
no real default had been committed by him, 
or by preferring a fresh application for exe- 
culion without any reference to such 
default, provided that in the latter case the 
decree is otherwise capable of execution. 
The first of these two modes of revival is 
seldom resorted to in our Courts, but there 
might be cases in which this particular re- 
medy would be of the most vital importance 
to the decree-holder ; as for instance where 
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the decree-holder would be otherwise barred 
by limitation, or where he might deem it too 
expensive and harrassing to go over the 
same preliminary steps which he might have 
already gone through upon his original ap- 
plication, At any rate, it is clear that such 
a relief cannot be possibly refused to the 
decree-holder, if he is iu a position to show 
that he has been no way guilty of the 
negligence on the basis of which the exe- 
cution case had been ‘struck off” the file: 
and it appears to me that in such a case 
it would be manifestly unreasonable to hold 
that the tribunal by which the order of 
“striking off” has been passed, is not com- 
petent of its own authority to revive the 
execution proceedings. The default is sup- 
posed to have been committed before that 
tribunal, and the Court which passed the 
- decree hnas no right to interfere in the 
matter,—it being clear thatit has not been 
vested with any appellate jurisdiction over 
the Court by which the execution case has 
been struck off. If in such a case, therefore, 
the decree-holder is competent to revive the 
execution by applying to the Court to 
which the decree has been transmitted for 
that purpose, I do not see any reason why 
a similar privilege should not be conceded 
to him when he is desirous of proceeding 
according to the second of the two modes 
described above. The whole law relating 
to the execution of a decree out of the 
jurisdiction of the Court by which it has 
been passed, and whose duty it, therefore, 
is to execute it in the first instance, is laid 
down in the following Section of Act 
VIII of 1859, 


Section 284 says that a decree of any Civil 
Court in British India which cannot be exe- 
cuted within. the jurisdiction of the Court 
whose duty it is to execute the same, may 
be executed within the jurisdiction of any 
other such Court. Section 285 says that tu 
` guch a case, 2. e., where the decree cannot be 
executed within the jurisdiction of the Court 
whose duty it is to execute it, the decree- 
holder may apply to such Court to transmit a 
copy of the decree, together with a certificate 
that satisfaction thereof has not been obtain- 
ed within the jurisdiction of the said Court, 
to the Court by which the applicant might 
_ wish the decree to be executed. - Section 
286 says that unless there be any sufficient 
2eason to the contrary, the Court which 
passed the decree shall cause such copy and. 
certificate to be prepared, and the same, after 
being properly certified, shall be transmit- 
ted to the Court indicated by the applicant, 
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if that Court be within the said district, 
otherwise to the Principal Civil Court of ori- 
ginal jurisdiction in the district in which the 
applicant may wish the decree to be exe- 
cuted; and the Court to which such copies 
and certificates shall be transmitted shall 
cause the same to be filed among its own 
record. Section 287 says that the copy 
of the decree when filed in the Court in 
which- it shall have been transmitted for 
the purpose of being executed, as afore- 
said, shall for such purpose, i. e. for the 
purpose of being executed, have the same 


ee ee —- ee 


effect as if it were a decree passed by the ` 


said Court. Section 288 says that when 
application shall be made to any Court to 
execute the decree of another Court which 
has been transmitted and filed in the man- 
ner aforesaid, the Court to which the ap- 
plication shall be made shall proceed to 
execute the same according to its own rales 
in the like cases. Section 290 says that 
the Court to which the application is made 
might suspend the execution of the decree 
for any reasouable time, or order restitution 
of property or discharge of the defendant, 
if good and sufficient cause is shown, until 
further orders are received from the Court 
which passed the decree, or from a Court 
exercising appellate jurisdiction in respect 
of the decree or the execution thereof. 


Section 292 says that any order of the- 


Court in which the decree was passed, or’ 
of such Court of appeal as aforesnid, skall be 
binding upon the Court to which the ap- 
plication for execution was made. 


There is nothing whatever in these provisi- 
ons which can, in my opinion, afford the least 
countenance to the contention raised before 
us by the appellant. It will be observed that 
it is only when there are rersonable grounds 
for believing that the decree canuot be exe- 
ented within the jurisdiction of the Court 
by which it was passed, and when there 
are no good and sufficient reasons to the 
contrary, that the decree is to be transmit- 
ted for execution within the jurisdiction of 
another Court. But when the decree and 
the certificate of non-satisfaction have been 
once transmitted to and filed in’such other 
Court, that Court is required éo give to 
the decree the same effect as if tt were a 
decree passed by itself. The words of 
Section 288 are significant. That Section 
does not say that the provisions made there- 
in are applicable to the first application for 
execution only, but tle words are “when 
application shall be made to eaxccute the 


decreé,”’ $c. By the operation of the prow, 
i ° 
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vious Section the decree has the same effect, 
Jor the purpose of execution, as if it were 
a decree passed by the Court to which it 
has been transmitted, and that Court is 
bound to execute it whenever the decree- 
holder shall apply for execution, provided 
that the decree does uot appear on the face 
of it, to have been made without jurisdic- 
tion, and that the application for execution, 
whether first, second, or otherwise, is uot 
barred by auy of the rules of the said Court 
in like cases, such as limitation, &c. It 
cannot be for a moment contended that the 
‘Court to which a decree has been transmit- 


ted for execution, and whose duty it has | 


therefore become to execute the same, can 
refuse to execute it, merely upon the ground 
that a previous application for execution has 
been struck off for default. “If striking off 
execution cases” for default is a rule of 
practice obtaining in that Court, the revival 
of the execution proceedings upon a fresh 
application for execution is also a rule of 
practice of that very Court; and it appears 
to me neither legal nor just to hold that the 
decree-holder is to be deprived of the bene- 
fit of the second rule, if he is at all to suffer 
by the first. Itis perfectly true that the 
Court to which a decree hag been trans- 
mitted for execution is bound by any order 
that might be issued by the Court which 

- passed the decree ; but its own order for 
“í striking of” the execution case from its 
own file, cannot for a moment be taken as a 
substitute for an order of the latter Court 
directing it to abstain from furthér proceed- 
ings. 

It has been said that to allow the decree- 
holder to revive the execution case in this 
manner, would be productive of the greatest 
hardship to the judgment-debtor in such 
cases ; for instance, where the decree might 
have been in the meantime satisfied in the 
Court by which it was pussed. I am of opi- 
nion, however, that the force of this objection 
is entirely the other way. It will be borne in 
mind that a decree passed by one Court can 
be transmitted for execution within the juris- 
diction of another Court, only when there are 

- reasonable grounds for believing that the satis- 
facti8n thereof cannot be obtained within the 
jurisdiction of the former Court, and the 
certificate transmitted along with the copy 
of the degree is a sufficient gugrantee that 
satisfaction has not been obtained withiao the 
jurisdiction of that Court, at all events down 
to the date of the-trausmission thereof. It 
is equally clear thatan order passed by the 

zrourt to which the decree has been -trans- 

. ° 
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mitted for striking off the execution case 
for default, cannot by itself raise any such 
presumption as to nullify the effect of this 
certificate. Under such circumstances, I am 
wholly unable to perceive how the judg- 
ment-debtor can possibly be prejudiced if exe- 
cution is permitted to go on in that Court, 
The satisfaction of the decree (if any) must 
have taken place on some date subsequent 
to the transmission of the decree, and it is 
by no means likely that a debtor who had 
notice of such transmission would go and 
notify the satisfaction of the decree to the 
Court by which it hus been so transmitted, 
instead of notifying it to the Court where the 
execution proceedings have been hitherto 
going on. I should always look upon a plea 
of this sort with suspicion. At any rate, it 
is always. open to the debtor to put a stop 
to the execution proceedings by procuring an ` 
order to that effect from the Court which 
passed the decree, according to the provi- 
sions of the 292nd Section of the Act, or to 
apply to the Court to which the decree has 
| been . transmitted to suspend proceedings for 

a reasonable time to enable him to procure a 
| copy of that order under the provisions of 


| the 290th Section. 


| It will be further observed that the law 


i does not contain any express provision as to 
| how and when the execution records are to 
be re-transmitted to the Court by which the 
decree was passed. I do not mean to say 
that such a thing cannot be done at all, but 
lall that I mean to say is that it can be done 
only when an order to that effect has been 
received from the said Court, or from some 
other Court exercising appellate jurisdiction 
over the mutter. The Court to which the 
| decree has been transmitted for execution 
has no power to send up the execution 
records of its own authority, merely because 
ithas “struck off” one single application 
for execution on the ground of default. If, 
therefore, the proceedings thát have taken ` 
place subsequent to the date of the transmig- 
sion are to remain on the records of the 
Court by which the execution case has been 
struck off, no order to the contrary having 
been received from the Court which trans- 
mitted the deeree, would it not amount to a 
highly vexatious and unnecessary rule of pro- 
cedure to drive the decree-holder back to the 
latter Court, if he is still desirous of obtain- 
ing the satisfaction of his decree within the 
jurisdiction of the former Court ? Indeed, 
it appears to me that the Legislature never 
intended that: the execution case is to be 
shifted backwards and forwards in this 
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. manner, Asa general rule, decrees passed | transmitted for execution in the Court of 


by one Court are not to be transmitted to 
another Court unless good and sufficient 
reasons are shown; but when they have been 
once transmitted, the Court directed to exe- 
cute them is bound to do so as long as they 
are legally capable of execution, and as long 
as it has not received any order to the con- 
trary from the Court whose duty has been 
delegated to it. An opposite construction 
of the law would in all cases entail the grent- 
est hardship and inconvenience upon the 
decree-holder, and in some it might lead to 
an absolute denial of justice ; as for instance, 
where the Court which passed the decree is 
situated at such a distance from the Court 
which struck off the execution case (it being 
remembered that it might be any where in 
British India), as to render it physically 
impossible to the decree-hoider to renew his 
application in that Court ‘within the time 
prescribed by the Law of Limitation. 


The appellant, however, relies upon two 
decisions of this Court reported in page 5, 
Volume 3 Weekly Reporter, and page 47, 
.Volume 6 Weekly Reporter, respectively. 
I am of opinion that these decisions are 
erroneous,-—though the second is somewhat 
distinguishable from the first. It appears 
that in that case the Courf to which the 
decree was first transmitted for execution 
had trausmitted it to a third Court, and. this 
last Court had revived the execution case 
after it had been once struck off from its file, 
Whether these facts would make any differ- 
ence in the result, it is unnecessary for me 
to determine ; nor is the decision itself placed 
upon any such distinction. -Both the deci- 
sions, however, are in support of the appel- 
lant’s contention, and for the reasons given 
above Iam of opinion that the question ought 
to be referred to a Full Bench of this Court 
for an authoritative decision. The question 
submitted to the Full Bench is :— 


Whether or not a Court to which a decree 
passed by another Court has been transmit- 
ted for execution under Section 286 of Act 
VIII of 1859, is competent of its own autho- 
rity toentertain a fresh application for execu- 
tion when a previous application for such 
execution has been struck off by itself for 
default, provided that the decree is otherwise 
capuble, of execution. 


Hobhouse, J.--The facts are thesé:—The 
decree was a decree of the Moonsiff’s Court, 
of Mymensing District. . This decree could 
not, we must presume, be executed within 
the jurisdiction of the said Court, so it was 


the Moonsiff of Choukee Dowlut Khan in 
the district of Backergunge, under the 
provisions of Sections 284 and following 
of Act VIII of 1859. Execution was allowed 
to proceed in the above-named Court in the 
district of Buckergunge up to a certain time, 
when the execution case wns, what is tech- 
nically called, ‘ struck off’ in default of 
prosecution. ‘Thereafter execution was re- 
vived by the usual application in the said 
Court, and resulted in the present Judgment 
in favor of the decree-holders, respondents 
before us. 

The first objection taken in special appenl 
is, that the proceedings of the Courts below 
avere without jurisdiction ; aud in support of 
this contention, Mr. Gregory for appellant 
relies on the cases reported at Vol. IlI 
Weekly Reporter, puge 5, and Vol. VI, page 
47, Miscellaneous Rulings. 


The first case relied on seems to me to be 
exactly in point, and the second tosome ex- 
tent so ; and in both the Judges were clearly 
of opinion that a Court, which has simply 
executed a decree of another Court under a 
certificate froin that other Court, has no juris- 
diction to revive execution proceedings once 
struck off. Iu this opinion I do not concur. 
In the first place, I do not find any warrant 
in Jaw, though J am aware that the practice 
is universal, by which a Court is authorized 
to proceed and strike off (usually the Court 
in sucha case acts on its own- motion, in 
the absence of the parties, aud simply to 
clear its files) a proceeding in execution of 
decree. 


But after all, the effect of the procedure to 
strike off is simply to put the execution pro- 
ceeding onthe shelf, 2. e., in abeyance, until 
such time as the execution creditor applies 
to revive execution, and then it is revived 
as„a matter of course, aud is heard and dis- 
posed of, subject only .to such fresh notices 
as the law requires, or to such objections as 
the judgment-debtor may take. 


I take it therefore that the order to “strike 
off” simply, if it is a legal order at all, 
is nothing moré than an order made for the 
convenience of “the Court, and is cexfainly 
not a final order, but is admittedly an order 
which would not prevent the Court which 
passed ,-the decree originally from, the order 
to strike off notwithstanding, réviving exe- 
cution proceedings. 


And if this is so, if the Court which pass- 
ed the decree could, such an order notwith- 
standing, revive proceedings in execuliqn, 
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then I think the Court executing a decree 
of another Court under certificate can also 
revive proceedings; for the words of the 
law seem to me to place the Court executing 
under certificate exactly in the position of 
the Court that passed the decree. 

By Section 286, the Court which passed 
the decree transmits a copy thereof to that 
other Court by which the decree-holder may 
wish the decree to be executed, and then 
such copy (Section 287) “when filed in the 
** Court to which it shall have been trans- 
“ mitted for the purpose of being executed, 
“shall for such purpose have the same 
“ effect as n decree for execution made by 
“such Court, and may be executed by such 
* Court,” and (Section 288) “ when appli- 
“ cation shall be made to any Court to exe- 
“& cute the decree of any other Court as 
“ aforesaid, the Court to which the applica- 
“ tion shall be made shall proceed to exe- 
“ cute the same according to its own rules,” 
&e. 

These words seem to me to place the Court 
execuling, under the certificate and copy of 
decree, the decree of another Court, exactly 
in the position as if it were executing one ofits 
own decrees 3 and as beyond a doubt it could, 
an order. to strike off notwithstanding, re- 
Vive execution of one of its own decrees, so 
it seems to me it can revive execution of a 


With much deference, I do not regard 
this reasoning as conclusive ; for I fail to 
see what the irregularities or frauds nre 
that might be committed, or how, supposing 
such to be liable to be committed, they may 
not be committed just as readily under the 
first execution by one Court of the decree 
of another as under any revived execution ; 
and surely if the decree have been satisfied 
in the Court in which it was obtained, the 
judgment-debtor could prove such satisfac- 
tion at any time, and just as readily, as on 
a revived as at a first execution. 


On a consideration of the whole argu- 
ment, Iam of opinion that in this case the 
Courts of Backergunge had jurisdiction; and 
I concur in sending this case to a Full 
Bench. i 


The question is this,—when a decree of 
one Court has been transmitted under Sec- 
tions 284 e¢ sequitur Act VIII of 1859, to 
another Court for execution, and when that 
other Court has, what is technically called, 
“struck off” the first proceedings in execu- 
tion of the judgment-debtor in default, has 
that other Court jurisdiction to allow the 
proceedings to be revived, or does such juris- 
diction rest solely with the: Court which ori- 


| ginally passed the decree ? 


The judgment of the Full Bench was 


decree made like to its own ander the law for | delivered as follows by ;— 


twa -smission, 
The objection taken by the learned Judges 


who gave the decision at Vol. III, Weekly 


Reporter, to the revival of execution proceed- | 


ings in the Court to which a decree has been 
transmitted for execution, is thus stated at 
page 6—“ Though the law makes no express 
“ provision for cases of decrees transmitted 
“ to other Couris, when they are struck off, 
“aud when they are sought to be revived 
“ in such Courts, it is still sufficiently clear 
“to us that the same procedure ought to ‘be 
“ strictly followed over again. Were it other- 
“ wise, all sorts of irregularities and frauds 
“might be committed. ‘The decree might 
“ have been satisfied to the last anna in the 
* Court where it was obtained, and it yet 
“ might be again revived, after being struck 
“ off, in the Court to which it had once been 
“ transmitted by any vindictive, reckless, or 
‘unscrupulous creditor, for the mere pur- 
“ pose of annoyance and harrassment. The 
“ Court of Patua, and any Court so situ- 
“ ated, has not the whole record before it, 
“ gand can have no.means of knowing the 
“exact position of “the parties and the real 
state of the case.” 
ae 


Peacock, C. J.—It is quite clear that 
the Court to which the decree was sent 
had jurisdiction over its own order striking 
off the case, whatever the striking off 
amounts to, As soon as a copy of the 
decree which is sent for execution to an- 
other Court is filed in the Court to which 
itis transmitted, it has the same effect as 
a decree of that Court ; and by Section 288 
that Court is to proceed to execute it ac- 
cording to its own rules in the like cases. 
The order for striking off the application 
for execution of the decree did not strike 
the copy of the decree off the records of tha 
Court to which it was sent for execution ; 
and as long as it remains there the Court 
to which it was sent may deal with it, and 
any application for execution of it as if 
it was a judgment of that Court. If in 
the present case, the decree had been a 
decree of the Backergange Court, that 
Court would have had power to entertain 
the application. 


The case will go -back to the 6th, Bench 
for disposal, and the question answered in 
the affirmative, iae 
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The 7th August 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
L. 8. Jackson, A. G. Macpherson, and 
Dwarkanath Mitter, Judges. 


Suit —Contract — Registration — Se- 
condary evidence—Section 84 Act 
XX of 1866. 


Case No. 1707 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 22nd June 1867, affirming a 
decision of the Moonsiff of that District, 
dated the 6th February 1867. 


Sheikh Ruhumutoollah (Plaintiff) 
Appellant, 


VETSUS 


Shuriutoollah Kagehee and others 
(Defendants) Respondents. 


Baboos Kalee Mohun Dass, Bungsheedhur 
Sein, and Mohinee Mohun Roy, und 
Moulvie Murhumut Hossein for Appel- 
laut. 


Baboos Bhyrub Chunder Banerjee, Umbicca 
Churn Banerjee, uud Gopeenath Baner- 
jee for Respondents. 

A suit was brought to establish the plaintiff's right 
to certain lands alleged to have been purchased by him. 
A written kubala, or bill of sale, had been executed ; but 
it was refused registry because the defendant appeared 
at the Registry Office and declared that the contract had 
not been completed. The plaintiff claimed to prove 
the contract of sale by oral evidence, and sued for pos~ 
session of the property covered by the contract. 


HELD by the majority (Miiter, J, dissenting.) that the 
suit could not be maintained so long as the kubala 
remained unregistered, and that secondary evidence 
uf its contents was not admissible: and that the plaintiff 
should have taken steps to establish his right to have 
the written contract registered under the provisions of 
Section 84 of the Registration Act XX of 1866, 

This case was referred toa Full Bench 
by Kemp and E. Jackson, J. J., under the 


following remarks :— 


: Jackson, J -—Tuis appeal raises an import- 
ant point of law upon which there appears 
to be a difference of opinion among the 
Judges of this Court. The suit was 
brought to enforce a contract which was 
refused registry because the defendant at 
the Registry Office declared that the con- 
tract had not been completed. The plaintiff 
claims to prove the contract by oral evi- 
‘dence. It has been already held by a Divi- 
sion Bench of this Court, (Loch and Mitter, 
J. J.), in a decision® reported at page 197, 





* See 9, W. R, p 351. 
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Volume 6, Wyman’s Journal, that such a 
suit ean be brought ; and again (Loch and 
Seton-Karr, J. J.), in a decision reported at 
page 423, Volume VIII Weekly Reporter. 


I am of opinion that there is no bar to such 
a guit, if it is distinctly brought to enforce 
registration. The Registrar was right in this 
erse to refuse registration. The plaintiff 
might have appealed to the Judge under 
the Registration Law to establish his right to 
registration. But the Judge could on such 
appeal, under the circumstances of the case, 
ouly have confirmed the orders of the Regis- 
trar. If the law declared that on sach 
appeal in trying the question of the plaint- 
if’s right to registration, the proceedings 
should be carried on as a suit in the Civil 
Court, and the judgment and decree passed 
on it should have the same effect as a 
decree in the Civil Court, and should be 
capable of enforcement ns such a decree, I 
should be inclined to hold that the appeal 
to the Judge would bar any further suit for 
registry ; but in the absence of any such 
declarations in the Act, I am of opinion 
that the appeal to the Judge is only onthe 
question whether the Registrar was right 
in the orders which he passed, and that the 
right to prefer that appeal does not bar the 
right to prefer a suit to enforce the contract 
and to have it registered. I look ‘upon the 
suit in this case to be virtually n suit to 
enforce registry, and that the first Court 
should have required the plaint to be amend- 
ed to that extent. I would, therefore, re- 
mand this case to the first Court to require 
the plaintiff to amend his plaint by adding 
words to that effect, and then to proceed to 
try the suit. If the plaintiff's allegations 
in this case are true, he is eutitled to some 
remedy. He states that he has purchased 
lands, and has paid up the full consideration- 
money. The defendant states that he has 
only paid up a portion of the consideration- 
money. The plaintiff, if his allegation is 
correct, 1s entitled to have his contract re- 
gistered and enforced. I see no bar to his 
bringing a suit to obtain his rights. The 
former Registration Law distinetly gave n 
person in the position of the plaintiff æ right 
to bring such a suit. It has been omitted 
from the present law; but I think this has 
been done because the plaintiff could, under 
the general law, Act VIII of 1859, Section 
2, bring his suit before the-Civil Court. 


Kemp, J.—The plaintiff is the special ap- 
pellant. He sued on the allegations that the 
defendanta (special respondents), conveyed’te 
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him by an out and ont sale /saf kubala), a few 
beegahs of rent-free land for a consideration 
of rupees 300, which sum was duly paid; 
that a deed of conveyance was executed on 
or about the 20th Srabun 1273 B. S. ; that 
possession was given to him; that, on send- 
ing the defendants to the Registrar’s Office 
for the purpose of registering the deed, the 
defendants set up frandulent objections to 
the effect that a stipulation “ toreturn the 
property to the vendors on the payment by 
them of the consideration-money ” had not 
been entered in the hody of the deed; and 
further, that a portion of the consideration- 
money wasstill unpaid ; the Deputy Regis- 
trar, on these objections, refusing to register 
the deed, returned it to the defendants with 
a memorandum of the grounds upon which 
registration was refused, this memorandum 
being dated the 30th August 1866; that 
in fact there was no such stipulation as 
averred by the defendants, and that the 
whole of the purchase-money was paid; 
ihat the objections raised by the defendants, 
being subversive of the terms of the contract 
entered into between the parties, have injured 
the title of the plaintiff: hence this suit is 
brought to set aside those fraudulent objec- 
tions, and toestablish the full title of the 
plaintiff in the land purchased by him. The 
suit is valued at the price paid for the land, 
o1z., rupees 300. 

The defendants answered that they had 
not sold the property in dispute to the plaint- 
iff ; that they had not made over possession 
to him; that there was a verbal contract to 
mortgage the property ; that the plaintiff 
not agreeing to insert the terms of the mort- 
gage in the deed of sale, it was returned 
from the Registrar’s Office; that as the 
deed is not registered, the sale is incomplete 
and the deed cannot be used as evidence ; 
that- it was agreed that the property was 
to be held in mortgage by the plaintiff, he ad- 
vancing rupees 300 to the defendants, which 
they agreed to re-pay in two years, the 
plaintiff enjoying the usufruct in lieu of in- 
terest ; that plaintiff advanced rupees 48 in 
cash to the defendants ; thut’'Rs 177, which 
were due to the plaintiff by “the defendants, 
was set offeagninst the purchase-money due 
from the plaintiff to the defendants ; and that 
the balance, or rupees 75, was arranged for 
by bonds. % 


The Court of. first instance raised two 
issues,—one in bar, and the other on the 
merits. 

The issue in bar was to this effect. When 
» the deed of conveyance alluded to in the 
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plaint has not been registered, can the 
plaintiff's suit, with respect to the land 


covered by the deed of conveyance, proceed 
or not? As the case was decided on the 
issue in bar, it is not necessary to state the 
issue on the merits. The Moonsiff held that 
as the deed had not been registered, it was 
inadmissible as evidence under the provi- 
sions of Section 49 Act XX of 1886. The 
Moonsiff further remarked that as the suit 
Was not brought on the contract, but upon the 
deed of conveyance itself, and as that deed, 
not being registered, was inadmissible as 
evidence, the plaintifs suit must fail. 
Further, that secoudary evidence of the 
deed could not be received, for by so doing 
the objects of the Registration Law would 
be frustrated. The Moonsiff further remark- 
ed that the plaintiff might have proceeded 
according to Section 84 of Act X of 1866; 
that having neglected to have recourse to 
the remedy available to him under that 
Section, he was not entitled to any redress 
in the Civil Court. The suit was therefore 
dismissed. On appeal, this decision was 
confirmed by the Principal Sudder Ameen. 


In special appeal it is urged — 


First.—That the Lower Courts were wrong 
in dismissing the sujt altogether on the 
ground of the non-registration of the deed 
of sale, — Section 49 “Act XX of 1866 not 
applying to the circumstances of this case. 


Second.—That owing to the objections 
of the defendants, the deed was not registered, 
and the present suit was brought, according 
to the instructions of the Registrar, to 
establish the plaintiff’s purchase of the lands 
in dispute and to recover possession of the 
same. 


Third.—That Section 49 Act XX of 
1866 does not contemplate cases like the 
present one. The Lower Courts should have 
tried the case on its merits, viz., whether the 
objections of the defendants for refusing to 
complete the registration were valid or not, 
and whether the plaintiff's purchase was 
good and valid. 


I am of opinion that the suit of the plaint- 
iff (special appellant) has been properly dis- 
missed. 


In his plaint he avers that he was put 
in possession of the purchased property ; 
he does not state whether he has been dis- 
possessed. Ifhe has been illegally dispossess- 
ed, his remedy was under Section. 15 Act 
XIV of 1859, 


. 
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If he sues under a contract,—such con- 
tract being one which purports to create a 
rightin immoveable property of the value of 
more than one hundred rupees,—it cannot 
be received in evidence under Section 49 
Act XX of 1866, inasmuch as it is not 
registered, as required under Clause 2 
Section 17 of the same Act. 


If he sues under the deed of conveyance, 
the same objection will apply. Without the 
contract or the deed of conveyance, the 
plaintiff cannot make out his case; and as 
both are inadmissible for want of registra- 
tion, the suit of the plaintiff must necessari- 
ly fail. 


I also observe that the plaintiff took no 
steps to establish his right to have the docu- 
ment registered under the provisions of 
Section 34 of the Registration Act. Had 
he done so, and been able to prove that he 
had complied with the requirements of the 
Act, the Judge would have ordered the re- 
gistration of the deed, andit would then 
have been admissible as evidence, 


The contract or deed being the primary 
evidence of the transaction between the 
vendor and vendee, and such not being 
admissible as evidence owing to the laches 
of the plaintiff, who, moreover, should not 
have parted with his money before registra- 
tion, secondary evidence of an alleged verbal 
coitract is, in my opinion, inadmissible. I 
would dismiss this special appeal with costs 
and interest; but as this opinion is at vari- 
ance with two decisions, one reported in 
Wympen’s Journal, Volume 6, page 197, and 
anéther in the Weekly Reporter, Volume 
VIII page 423 the case must he submitted 
for the determination of the Full Bench. 


The judgments of the Full Bench were 
delivered as follow :— 


Mitter, J —I am extremely sorry to differ 
from my learned and honorable colleagues. 


If the plaintiff in this case is in a position 
to prove that besides the bill of sale in qnes- 
tion there was an independent parol contract, 
by virtue of which the land in dispute was 
transferred .to him by the defendants, he 
would be entitled, in my opinion, to succeed 
on the strength of that contract, notwith- 
standing that the said bill of sale has not 
been registered under the provisions of the 
Indian Registration Act. As I read the 
plaint, I see nothing in it to justify the 
conclusion that the plaintiff intends to rely 
upon a written instrument asthe sole found- 


ation of his title. On the contrary, it is 
distinetly stated therein that the transaction 
in question had been completed and even 
followed by actual delivery of possession 
before the bill of sale was executed. As 
far as I am aware, certain words sufficient 
to constitute a valid and complete transfer 
of property from one person to another 
always pass between a vendor and vendee 
in this country, even when the contract 
between them is reduced to writing ; and 
I see no reason in justice or equity why 
the plaintiff in this case should be precluded 
from showing that such words had actually 
passed between him and the defendants. 
There is no statute of frauds in force in this 
country. Parol contracts for the sale of 
land are expressly sanctioned by the Hindoo 
and the Mahomedan Law, and I am unable 
to find any reason whatever why such con- 
tracts should not be enforced as between 
the parties thereto. 


Assuming, however, that the bill of sale 
in question is the sole foundation of the 
plaintiff’s title, I am still of opinion that he 
is entitled to the relief he has asked for, pro- 
vided he proves the allegations set forth by 
him in his plaint. If these allegations are 
true, there can be no doubt whatever that a 
gross fraud has been perpetrated against him 
by the defendants, and that it was in cona 
sequence of this fraud that his  title-decd 
has wot been registered by the Registrar of 
Assurances. The plaintiff has done every 
thing that he was required by the law to do ; 
and if the Registrar refused to register his 
bill of sale, it was because the defendants 
stated something before that officer which 
amounted substantially to a denial of its 
genuineness, and which, therefir:, obliged 
him to refuse to register it. Under such 
circumstances, the defendants ought not to 
be in my opinion permitted to say that the 
plaintiff is not entitled to rely upon his 
purchase, in consequence of the provisions 
of the Registration Act, when it is clear 
that the plaintiffs failure to comply with 
those provisions has been owing entirely to 
their own misconduct. 


Act XX of 1866 does not require the re- 
gistration of titles ; it is an Act for the regis- 
tration of assurances ouly. The object of the 
Legislature in passing that Act yas, as I be- 
lieve, to protect innocent persons dealing 
with landed property in this country, and 
not to protect dishonest vendors who have 
themselves prevented their vendees from 
complying with its proyisions. “I take it ay 
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an universal principle of justice that no man 
ought to be permitted to take advantage of his 
own fraud, and it would be, in my opinion, a 
flagrant violation of this principle if we were 
that the plaintiff in this case ought to suffer 
to hold because the defendants have succeeded 
in preventing him from registering his deeds 
by their own fraudulent conduct. It is 
perfectly true that the words of Section 49 
Act XX. of 1866 are positive ns far as they 
go ; but the question we have to determine 
is whether the Act itself was intended by 
the Legislature to be applicable to a case 
like the present. Ibelieve that it was not; 
and in advancing this position, I am glad to 
find that I am not altogether unsupported 
by authority. 

The first authority I wish to refer to is 
the case of Sreenath Bhuttacharjee vs. Ram 
Comul Gangooly and others, dacided by 
the Lords of the Judicial Committee and 
reported in Sutherland’s Privy Council Judg- 
page 600. One of the questions 
involved in that case was whether u deed 
registered under the provisions of Act XIX of 
1843, (the old Registration-Law), but tainted 
by fraud, was entitled to precedence over a 
prior deed not registered in conformity to 
that Act, and this question was determined 
by their Lordships in the negative. It is 
to be borne in mind that all that the subse- 
quent purchaser was required to prove under 
that Act in order to entitle himself to the 
benefit of it was the “ authenticity’? or 
genuineness of the deed relied upon by him ; 
but their Lordships went on to observe 
‘The word ‘authenticity’ wouldseem, ascord- 
ing to its natural meaning, to point merely 
at the exclusion ofa forged deed from the 
benefit of the Act ; but their Lordships 
think that if could not be intended by the 
Act that a deed which was tainted by fraud, 
although in other respects genuine, should 
be placed on the same footing as an honest 
boné fide deed,” 

I admit that the question determined by 
their Lordships is not identical with the ques- 
tion we are called upon to determine in this 
case ; but the principle of construction adopt- 
ed by their Lordships is equally applicable to 
this cise, and I may even say thatit is à for- 
¿tori applicable toit. A subsequent purchaser 
might be guilty of fraud without being guilty 
of having pyevented the prior purchaser from 
securing the registration of his title-deed. 
But if we are to’ hold that the Registration 
Act was not intended to apply to the case 
of a fraudulent purchaser, Iam unable to 
upderstanud why a fraudulent vendor should 
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be permitted to take advantage of that Act, 
more especially when it appears that the non- 
registration of the deed relied upon by the 
vendee was owing, not to any negligence on 
the part of the latter, but to the fraud and 
misconduct ofthe former. The Registration 
Law, I may observe, was intended more for 
the protection of purchasers than for that 
of sellers. But be this as it may, I do 
not see any reason whatever why we should 
hold that that law is applicable to the 
ease of a fraudulent vendor, if it is not ap- 
plicable to that of a fraudulent vendee. I 
wish to add that it has been already decided 
that a subsequent fraudulent purchaser is 
not entitled to claim the benefit of Section 
48 of Act XX of 1866, and this decision is 
in strict unison with that of the Privy 
Council just now quoted by me. Now, the 
provisions of Section 48 are as imperative as 
those of Section 49,—I mean so far as the 
mere wording of those two Sections is con- 
cerned ; butif thepenalty prescribed by the 
former does not apply to a ense of fraud, I 
do not see any reason why the penalties 
prescribed by the latter Section should be 
visited upon a purehaser in the predicament 
of the plaintiff in this case, The defendants 
say that the plaintiff is not entitled to rely 
upon his purchase, because he has fuiled to 
register his deed,—the obligation to register 
being imperative under the law. But the 
answer of the plaintiff is “ It is true I was 
required by the law to register my deed, but 
I had done all that I was required to do for 
that purpose ;and were it not for your 
fraud, my deed would not have been in the 
condition in which it now is.” I cannot 
conceive that a more complete and Satis- 
fuctory answer could have been given by a 
party who is charged by his adversary 
with violation of the law. 


The next authority I wish torefer to is the 
ense of Nawab Sidhee Nazir Ali Khan vs. 
Ojoodhyram Khan, also decided by the Lords 
of the Judicial Committee and reported in . 
page 635 of Sutherland’s Privy Council 
Judgments. The question in that case was 
whether a purchaser ata sale for arrears 
of revenue under Act I of 1845 was’ 
entitled to get rid of the title of the form- 
er proprietor when the sale itself had been 
brought about by his own fraud. It is 
to be borne in mind that the title of a 
purchaser at a sale for arrears of revenue 
is one of the strongest known in this country, 
aud the provisions of Act I of 1845, defin- 
ing the nature and extent of that title, were 
as express and as imperative as they possibly 
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could be. But their Lordships decided that 
the Act was never intended ‘for the benefit of 
a purchaser whose purchase was tainted by 
fraud. “If these facts cannot be displaced,” 
their Lordships observed, “ the agreement was 
“ undoubtedly a gross fraud on the mortga- 
‘í sor committed by both the actors in it, viz., 
“t Abbott and M’Arthur. But it was argued 
“ that even if this case were true, the remedy 
“ would be under Act I of 1845 for damages 
“only. This argument is in conformity to the 
“ opinion of the Zillah Judge. But it is to 
“be observed that this argument assumes the 
“ very question under discussion, which is 
“ whether the Act extends to the present 
“case. Mr. Justice Bayley thought that the 
“ Act was not designed to protect a.fraudulent 
“ purchaser. He put his decision on the 
“í ground that a man is not allowed by law to 
“t take advantage of his own wrong, aud he 
“treated the case of such a purchaser AS 
“ beyond the protection intended to be given 
“by the Act to purchasers under an auction 
‘sale.’ Inthe same manner I say that if 
the allegations of the plaintiff are true, there 
. can be no doubt that a gross fraud has been 
committed on him by the defendants ; and 
that to argue that the plaintiffs purchase 
should not be recognized by the Court under 
the provisions of Section 49 of Act XX of 
1865, is to assume the very question we 
have to determine, namely, whether the Act 
itself was intended for the protection of frau- 
dulent vendors, in contravention of the general 
principle that no man ought to be allowed 
to take advantage of his own wrong. 

Their Lordships then go on to cite 
authorities in support of the principle re- 
ferred to. ‘The question was considered,” 
their Lordships proceed, to observe, “in the 
« decision of the Supreme Court in the cause 
« so often referred to, to which this suit is 
‘alleged to be supplemental. Mr. Justice 
« Colvile in that judgment, whilst he declares 
“ a Government sale for arrears of revenue to 
“oive a title against all the world with 
“ certain exceptions, engrafts on that general 
“ rule this exception, that a fraudulent pur- 
“ chase at such auction sale by a mortgagee 
“ will not defeat the equity of redemption. 
“ The subject is treated in Mr. Arthur Mac- 
“ pherson’s book on Mortgages, at page 91, 
“ who there quotes a prior decision, Kellsall 
“ ys, Freeman, of the same Supreme Court, to 

‘“ that effect.. The author, now a Judge of 
“ the High Court at Calcutta, expresses a 
& similar opinion; and as his book is one well 
“ known and frequently consulted in India, 
“ the decision under review cannot be re- 
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“ gnrded as unsettling a previously settled 
“ state of the law, and as raising for the first 
“ time an exception to the general protection 
“ which this legislative title affords to pur- 
“ chasers. In support of this view, we may 
“ refer to other authorities. In the celebrated 
“ opinion of .Chief Justice DeGrey in the 
‘¢ House of Lords, in the Duchess of King- 
“ ston’s case, he says : ‘ But if it was a direct 
“and decisive sentence upon the point, and,as 
‘it stands, to be ndmitted as conclusivo evi- 
“« dencee upon the Court, and notto be im- 
“ peached from within, yet, like all other acts 
“ of the highest judicial authority, it is im- 
as peachable from without. Although it is 
“ not permitted to show that the Court were 
“ mistaken, it may be shewn that they were 
“ misled? ‘ Fraud,’ his Lordship proceeds to 
“ state, ‘isan extrinsic, collateral act, which 
“ vitiates the most solemn proceedings of 
“ Courts of justice.’ Lord Coke says: ‘ It 
“avoids all judicial acts, ecclesiastical or 
‘temporal,’ &c. The case of Collins vs. 
“ Blantern is an authority to show, if any 
‘ were needed, that a Court will strip of all 
** disguises from a case iol fr aud, and look 
“ at the transaction as itis. Iu addition fo 
“ these authorities, it may be observed that 
“ the principle embodied in this distinction 
‘ pervades the law. Under sales in market 
“ overt, the purchaser acquired a title against 
“all the world; but this protection did not 
“extend toa fraudulent buyer who knew that 
‘the seller had no authority to sell. If the 
“ thief who sold in market overt re-purchased 
“ the article, the defrauded owner could then 
assert his title agninst such re-acquisition. 
‘‘ The same principle applies to bills of ex- 
“ change and other negotiable instruments,” 
&c. 


‘Taking this principle for my guide, I say 
that the Indian Registration Act was never 
intended for the protection of fraudulent 
vendors, and that, in such cases, the duty of 
the Court isto strip off all disguises from 
the transaction, and to look at it as it 
really is. 


The last authority I wish to quote is that of 
Mr. Justice Story. When I refer toauthor- 
ities on the English Law, I do so-with the ut- 
most diffidence, in consequence gf mf own 
ignorance of that law; but if I have 
correctly understood the passage I am go- 
ing to cite, the principle laid dgwn therein 
appears to be exactly applicable to the cir- 
cumstances of the present°case. “Another 
exception to the Statute’ (the Statute of 
Frauds), says Mr. Justice Story, “ is where 
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© the agreement is intended by the parties to 
be reduced to writing according to the 
Statute, but it is prevented from being done 
by the fraud of one of the parties. In such 
a case, Courts of Equity have said that the 
agreement shall be specifically executed, for 
otherwise the Statute designed ‘to suppress 
fraud would be the greatest protection to it. 
Thus, if one agreement in writing should be 
proposed and drawn, and another should be 
fraudulently and secretly brought iu and 
executed in lieu of the former, in this and 
the like eases equity will relieve. So, if 
instructions are given by an intended hus- 
band to prepare a marriage settlement, and 
he promises to have the settlement reduced to 
writing, and then fraudulently and secretly 
prevents it from being done, and the marriage 
takes place in consequence of false assurances 
and contrivances, a specifie performance will 
be decreed.”? It is to be borne in mind that 
the requirements of the Statute of Frauds 
are at least as imperative (if not more so) as 
those of the Indian Registration Act; and if 
the former is not to be used for the protection 
of fraud, I do not see why the latter should 
be permitted to be used for that purpose. 


. It has been contended before us that the 
bill of sale in question is the primary evidence 
of the title set up by the plaintiff; and as 
that instrument is not admissible in evidence 
ynder Section 49 Act XX of 1866, the plaint- 
if ought not to be permitted to prove his title 
by secondary evidence. The first answer I 
should give to this argument is, thatitis 
based entirely upon the assumption that the 
bill of sale in question is not admissible in 
evidence. I have shown already that the 
provisions of the Indian Registration Act 
are not applicable to a case like the present ; 
and it is therefore erroneous, in my opinion, 
to say that the document in question is not 
admissible in evidence according to those 
provisions. 

I should further add that if the rule of 
English Law which prohibits the reception 
of secondary evidence, is to be adopted 
as our guide in determining Indian cases, 
the ends of justice absolutely require that it 
ought to be adopted in its integrity z., €., sub- 
ject tonll its necessary limitatlons. Secondary 
evidence is excluded when the absence of the 
primary evidence has not been satisfactorily 
accounted for ; but the plaintiffin the present 
case is in ® position, as I have already ob- 
served, to give a most satisfactory and com- 
plete explanation as to why he is unable 
to place before the “Court the primary evi- 
dence upon which his title depends. If the 
- : . 


bill of sale in question is inadmissible iu evi- 
dence, the plaintiff ought to be permitted to 
show that it has been rendered inadmissible 
by the fraud of the defendant, as he alleges. 
It seems tome highly unjust and inequita- 
ble to apply the general rule against the 
plaintiff, and at the same time to deprive him 
of the benefit of the exception which the 
framers of that rule have engrafted upon it 
for the ends of justice. 


It has been said that the document in 
question is actually in existence, and that 
therefore it cannot be said that the plaint- 
iff is unable to produce it. I confess that 
I do not understand the force of this argu- 
ment. If thedocument in question is in- 
admissible ina Court of justice, it is exact- 
ly the same as if it had no legal existence 
atall, and the plaintiff is clearly entitled, in 
my opinion, to show that this inadmissibi- 
lity has arisen not from his own fault, but 
from the fraud of his adversaries. Suppose, 
for instance, that the bill of sale in question 
bad been registered, and suppose also that the 
defendants have fraudulently defaced or 
otherwise injured it in such a manner as to 
render it altogether illegible. Would not 
the Court allow the plaintiff to prove its 
contents by secondary evidence, provided 
he satisfied the Court that the illegible 
condition of the deed if owing to the mis- 
conduct of his adversaries ? To my mind it 
appears that in point of principle the case 
supposed by me is no way distinguishable 
from the case we have now to deal with ; 
and I therefore think that this objection is 
entitled to no weight. I wish further to 
remark that if this objection is of any 
force or validity in the present case, it would 
be of equal force and validity in any other 
suit that the plaintiff may choose to bring, 
any, for instance, for damages. In such a 
suit, the plnintiff’s cause of action would of 
course be fraud; butif the plaintiff is not 
to be allowed to prove the sale in question 
either by producing the deed or by second-- 
ary evidence, how is it that he would be in 
a position to prove the fraud upon which 
he relies? Surely, it cannot be supposed for 
one moment that the law of the country is 
in such a condition that the plaintiff must 
go wholly without a remedy against the 
gross fraud which, he alleges, has been com- 
mitted against him by the defendants. 

It has been further contended that the 
plaintiff ought to have gone up to the District 
Judge under the provisions of the 84th Sec- 
tion of the Act. ButI am of opinion that 
the omission of the. plaintiff to do so is by 
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no means fatal to his case. The Section re- 
ferred to merely says that “ it shall be law- 
ful”? for any one who feels himself aggrieved 
by an order of refusal passed by the Regis- 
trar of Deeds, to go up to the District Judge 
to secure the registration of any document 
in which he is interested ; and it further 
provides that the District Judge “may, if he 


thinks proper,” order the deed to be regis- 


tered, provided he is satisfied that the party 
complaining before him had done everything 
that he himself was required by the law to 
do in order to register the deed. Itis clear 
that this Section leaves it to the discretion 
of the party aggrieved by the order of the 
Registrar, to go up to the District Judge, if 
he chooses ; and it also leaves it to the dis- 
cretion of the District Judge to order the 
‘registration of the deed, “if he thinks pro- 
per.” I tliink, therefore, that the plaint- 
iff was not bound to go up, to the District 
Judge and to invoke the discretion of that 
officer to protect him against the fraud of 
the defendants. At any rate, it is clear that 
the plaintiff in this case is willing to show 
what be would have been required by the 
District Judge to show, namely, that he 
himself has done everything that he was 
“required” by the law to do in order to 
secure the registration of his deed ; and I am 
by no means prepared to admit that the 
remedy prescribed by Section 84 was the 
only remedy available to him. To invoke 
the assistance of the District Judge under 
the provisions of that Section, does not and 
cannot entitle the defendants to benefit by 
their own fraud; nor do I think that the 
object of the Legislature in making those 
provisions was to deprive the ordinary 
Civil Courts of the jurisdiction which is 
vested in them by Section 1 Act VIII 
of 1859. The Legislature itself has not 
said so ; and in the absence of an express 
legislative enactment, we cannot decline 
to exercise that jurisdiction which we are 
bound to exercise under Section-1 Act VIII 
of 1859, and in acase of fraud. l 


Suppose, for instance, that the defend- 
ants in this case, after having sold the 
property in dispute to the plaintiff, and 
having received from him the full amount 
of the purchase-money, had kept him in 
confinement until the period prescribed by 
Act XX of 1866 for presenting documents 
for registration before the Registrar of 
Deeds had expired. The District Fudge 
could not have afforded any relief in such 
a case, for before that officer could ex- 
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Section 8, the plaintiff would be bound to 
shew that he had done everything that he 
was required by the law to doin order to 
secure the registration of his deed. Can 
it be said that the plaintiff would go without 
a2 remedy,—and remedy there would be none, 
not even in the shape of damages, if the 
plaintiff is to be prevented from proving his 
purchase either by the unregistered bill of 
sale in question, or by secondary evidence 
of the transaction to which it relates ? I 
think, therefore, that the provisions of the 
Registration Act are wholly inapplicable to 
a case of fraud like the present. 


Suppose, again, that the plaintiff had gone 
to the District Judge under the provisions 
of the Section in question, and the District 
Judge had refused to exercise his discretion 
in his favor. What would have been the 
remedy of the plaintiff in such a case ? 
Section 49 Act XX of 1866 would have thea 
stood in his way just as much as it does in 
the present case. 


In conclusion, I have but one remark to 
make. . It has been said that this is a suit 
merely for the declaration of title, and that 
the Court ought not to exercise its discretion 
in passing a mere declaratory decree when it 
sees that the main document upon which the 
plaintiff relies has not been registered as 
required by law. I think, however, that if 
the allegations of the plaintiff are correct, 
there can be no doubt that a thick cloud has 
been cast upon his title by the gross fraud of 
his adversaries, and that it is absolutely ne- 
cessary for the protection of that title that 
this cloud should be removed, as far as possi- 
ble, by making a binding declaration of right 
between him and the defendants. The 
claims of third parties deriving through the 
defendants will be determined upon their 
own equities ; but the possible existence of 
such claims is not, inmy opinion, a sufficient 
ground to bar the maintenance of the present 
action. As between the parties to this litiga- 
tion, there can be no doubt that, under the 
circumstances stated, a binding declaration 
of right is absolutely required by the ends 
of justice — 


Macpherson, J.—The question which, as 
I understand it, we have to ansWer is whe- 
ther the plaiutiff who sues for a declaration ` 
of his title to the land which is the subject 
of this suit can give parol evidence of the 
contract under which he alleges he acquired 
that title ; the coutract-having been reduced 
to writing in the form of a kubala, or deed 


ercise the discretion vested in -him by ! of sale, executed by the defendant, but not 
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havingbeen registered, owing to fraud, on 
the part of the defendant. The fraud 
alleged (and for the purpose of the argument 
I assume it to be truly alleged) is; that the 
defendant, having received the purchase- 
money, and haying executed the deed of sale, 
afterwards induced the Registrar to refuse 
to register the deed upon the ground (which 
was false in fact) that the deed did not 
contain a certain clause which the plaintiff 
had undertaken to put in it, and that he 
had not received the whole of the consider- 
‘ation money. l 


The question is not whether a suit for 
specific performance of a contract to register 
a bill of sale will lie, or whether an action 
for damages for breach of contract (in not 
giving the plaintiff a registered deed of 
conveyance) will lie. If that were the ques- 
tion, I should probably-reply that a suit for 
damages ora suit for specific performance 
would lie as against the vendor, although 
not as against the Registrar. The passage 
just now cited from Story’s Equity Juris- 
prudence (Volume 2, page 92, 6th Edition) 
by Mr, Justice Dwarkanath Milter shows 
that a suit for specific performance will lie. 
I agree with the Judges of the High Court 
at Agra, who, in delivering judgment ina 
case which was heard by a.Full Boneh 
(page 148 of Volume I of the Full Bench deci- 
sions of that Court), said: “It appears to us 
“ that the Act (XVI of 1864) contained 
“nothing to limit or affect the right confer- 
“red by law on a purchaser to enforce spe- 
‘“‘ cific performance of the contract of sale, 
“and that the Code of Civil Procedure in 
č the Sections relating to decrees and the 
“execution of decrees has made sufficient 
“provision for compelling a complete per- 
‘formance of the contract, whether by 
“t execution of a conveyance, or by its re- 
“í gistration, or otherwise.’ The question 
before the Agra Court was one arising out 
of Act XVI of 1864: but the remarks of 
the Court are applicable to the present case, 
because the general terms in which an un- 
registered instrument is in that Act declared 
not to be receivable in evidence are very 
similar to the terms used in Act XX of 
1866.. ' 


I return to the point immediately before 
me, whether parol evidence can be received 
to prove tlw plaintiff’s contract. Ihave no 
hesitation in saying that it cannot. It is 
an undoubted rule of our Courts that when 
a contract las been réduced to writing, the 
contract can be proved only by the writing 
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itself, and parol evidence of the contents of 
the written instrument cannot be given, 
except in certain special instances in which 
the writing is not forthcoming, and theres 
fore cannot be produced. 


It has been contended for the plaintiff that 
the defendant ought not to be permitted to 
benefit by his own fraud, and therefore 
ought not to be allowed to plead that oral 
evidence is inadmissible. Fully admitting 
the soundness of the general proposition that 
a man ought not to be allowed to benefit 
by his own fraud, if appears to me that that 
proposition is wholly foreign to the present 
question, which is, not whether the defendant 
is entitled to benefit by his own fraud, but 
whether the plaintiff ean evade the provi- 
sions of the Registration Act, and can be 
allowed, in breach of one of our most ele- 

i mentary rules, to give secondary or parol 
evidenceof the contents of an instrument 
| which the Registration Act (Section 49) 
| has declared expressly shall not be received 
|in evidence or acted on by any Court of 
Justice. It is admitted that the unregistered 
instrument itself cannot be received in evi- 
dence ; yet to reject it because unregistered, 
is to allow the defendant to benefit by his 
own wroug just as much as the refusing to 
admit secondary evidence of the contents of 
the deed allows him to do so. 


On this subject of fraud, reference has been 
made to the judgment of the Privy Council 
in the case of Sreenauth Buttacharjee vs. 
Ramcomul Gangooley (10 Moore’s Ind. Ap., 
page 220). But that judgment really has 
no bearing on the present case; for al- 
though their Lordships say that “ it could 
‘not be intended by this Act (XIX of 1843) 
“thata deed which was tainted by fraud, 
‘though in other respects genuine, should be 
“ placed on the same footing as an honest 
“bond fide deed,”—the only thing that their 
Lordships had to decide, so far as this part 
of the case was coucerned, and the only 
thing that they did in fact decide, was that 
‘at all events a registered deed cannot be 
“ deprived of the priority given by the Act, 
‘unless it be both alleged and proved that 
“there was fraud on the part of the 
grantee.” The question under considera- 
tion there differs widely from that which 
we have to deal with. 


The object of the present . Registration 
Act XX of 1866 is to force people to re- 
gister deeds of a certain class; and as the 
most effectual mode of compelling registra- 
tion, the 49th Section enacts that ‘no instru- 
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ment” (the registration of which is compul- 
sory) “shall be received in evidence in any 
civil proceeding in any Court, or ‘shall be 
“ acted on by any public servant as defined 
“í in the Indian Penal Code, or shall affect 
“any property comprised therein, unless 
“ it shall have been registered. in accord- 
“ance with the provisions of this Act.” 
The question is whether, because the de- 
fondant has behaved ‘dishonestly, and is 
attempting to cheat the plaintiff, the latter 
can evade the express language of the Act 
by giving secondary evidence of an instru- 
ment which ought to have been registered 
before he paid his purchase-money, and 
which the law says shall not be received ia 
evidence because it is not registered. It 
has been argued that in this country people 
in making a contract usually enter, first, in- 
to a verbal contract, whether they eventual- 
ly put it in writing or not, and therefore that 
though there is this unregistered Aubata in 
existence, the plaintiff may ignore it, and 
fall back upen the original verbal agree- 
ment. In every country, and just as much 
in England as in India, certain negotiations 
almost invariably take place before a con- 
tract is reduced to writing: and in every 
country it is usual that the terms of the con- 
tract should, with more or less accuracy, be 
agreed on-verbally before the written instru- 
ment embodying them is prepared. Iam 
not aware that any difference whatsoever 
exists between natives of this country and 
natives of any other country, as regards con- 
tracts which have been entered into verbal- 
ly,.and are afterwards put in writing, When 
a contract has once been put in writing and 
signed by the parties, the written instru- 
ment contains and is the only evidence of 
the contract, and the parties cannot give it 
the go by and fall back upon the original 
verbal agreement. It may be that in India 
a title to land may be passed without 
writing. But once the sale or copvey- 
ance has been embodied in a written in- 
strument, that instrument, and that instru- 
ment alone, contains the contract between 
the parties. ` 


This question has been before me on se- 
veral occasions, and the more I consider it 
the more I am confirmed in the opinion 
which Í have now expressed, and which I 
first expressed in the case of Monimolienee 
Dossee, reported in 7 W.R.,p112. The 
point really invelved is whether or not 
the Courts, by admitting parol evidence of 
‘unregistered deed_sae r to assist parties in 
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ignoring and evading the provisions of the 
Registration Act. 


I attach no weight to the argument which 
has been pressed.upon us, based on the sup- 
posed hardship of the case of a boné fide 
purchaser, who having paid his money, gets 
no return for it by reason of the vendor frau- 
dulently preventing registration. A pur- 
chaser has only himself to blame if he parts 
with his purchase-money until he lias secured 
the registration of his conveyance. And 
when obstacles are improperly thrown in the 
way of registration, the Act in its 82nd, 83rd, 
and 84th Sections gives the simple‘and speedy 
means of removing these obstacles, In the 
case now before us, the plaintiff’s proper 
course was to proceed under these Sections. 
Not having availed himselfof the remedy 
given him by the Act, I fail to see any spe- 
cial hardship in his being now told he is 
not entitled to that particular kind of 
remedy which he seeks in this suit. 


On the whole, I think that as the Act ex- 
pressly declares that a deed, such as is the 
plaintifi’s kubala, shall not, if unregistered, 
be received in evidence, secondary evidence 
of its contents cannot be received. 


Jackson, J.—There is always considerable 
difficulty in answering a question which is 
not very distinctly put ; and it appears to ma 


that in the present case it is not quite cer-, 


tain what the question is which we have ts 
answer; but I will assume that the ques- 
tion before us is whether, supposing the 
facts alleged in the plaint be true, plaintiff 
is entitled to maintain his suit, and whether 
proofs of his allegations could be had in the 
Court in which he həs sued, otherwise than 
by production of the document referred to 
in the plaint. 


I wish, in the first place, fo say a few 
words upon the question of fraud, which it 
seems tome has introduced a good deal of 
complication, and which has very much 
colored the argument on both sides. Under 
the old law of limitation, in which plaintiffs 
derived certain advantages as to the time of 
bringing their suits on proof of violence or 
fraud on the papt of their adversaries, it was 
a very common allegation made by plaint- 
iffs that they bad been unable to bring their 
suit earlier on account of violence and fraud 
on the part of the defendants; and such alle- 
gations were not proved neafly so often 
as they were made. Inthe present day, 
owing to the existence of Courts with 
limited jurisdictions, and the cognizance of 
particular suits being restricted to special 
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tribunals, parties often find it advisable to 
recite in their plaints that fraud has been 
committed, such recitals being considered 


necessary witha view to have their case. 
. entertained by the regular 


Civil Courts 
which might otherwise have doubts as to 
their competency to entertain them. 


The allegation of fraud in the present 
case is probably an allegation of this na- 
ture, and was, it seems fo me, intended 
to winthe ear of the Court and to have 
the suit entertained. The allegation ‘is 
that defendant agreed to sell to plaintiff ; 
that the sale was intended to operate as an 
out-and-out saie; that he-recelved the con- 
sideration money ; that he executed the deed 
and agreed to have it registered; that when 
defendant appeared before the Registrar of 
Deeds, he denied that he received the consi- 
deration money in full, and that the transac- 
tion was not a sale, but a mortgage ; that the 
Registrar thereupon refused to register, and 
returned the deed to the defendant. Now, 
it is true that no question as to the payment 
of the consideration money in full could 
have arisen in this case without there being 
fraud on one side or the other; but that is 
not what influenced the Registrar. What 
he considered was the defendant’s denial that 
the document had been drawn up in conform- 
ity with the intention of the parties. 


-, It seems to me that this question might 
very well arise between the parties without 
any fraud on either side. The parties no 
doubt knew generally what they agreed to, 
but there might be some misunderstanding 
between persons not having either legal or 
much general education in attempting to 
reduce to writing an agreement not of the 
most simple character. 


The parties could not resort to skilled 
persons to draft the agreement, partly be- 
cause such assistance is not easily obtained 
in the Mofussil, and partly because the land 
in question is not of great value. A difference 
between them having arisen, the vendee, 
wishing to obtain registration, comes to the 
Civil Court tocompel the vendor tc carry 
out what he considers was the transaction 
agreed upon ; and in order fo get the Civil 
Court to entertain his suit, he thinks it right 
and to his advantage to make a distinct 
allegation of fraud. 


It appears to me upon the main question 
that it was not the intention of the Legisla- 
ture that suits shosld be entertained. by 
the Civil Courts for the purpose of doing 


He says that by reason of the objections 
advanced by the defendant, which prevented 
the registration of the decument which had - 
been executed, injury hud been done to his 
rights. He does not ask to obtain possession 
of the land, but that the Court will set aside 
the fraudulent objections of defendant and 
ascertain the plaintiffs rights so as to declare 
an out and-out purchase by him of the lands 
in dispute. 


It appears to me that such a suit for 
declaration of title cannot be maintained 
otherwise than on proof of the specifie title 
relied on, and that the remedy for the plaint- 
iff here lay in the appropriate proceeding to 
enforce registration of his deed. 


Section 84 of the Registration Act pro- 
vides the way by which persons desirous 
of enforcing registration of documents are 
to proceed. 


As to the other question, whether plaintiff 
can give other evidence to establish his 
right to have the deed registered, I am of 
opinion that he cannot be so permitted. It 
has been suggested that the plaintiff did not 
claim to hold the land solely under the 
written document. J am not aware how 
any person could be entitled to the same 
land partly on a written contract and partly 
by verbal agreement ; and in this suit, where 
plaintiff sets out that defendant executed a 
kubala to him on a. certain date, he shews 
that the lund could not have been previously 
conveyed by parol agreement, because if 
the land was conveyed by the parol agree- 
ment, then there was nothing left to sell. 
In the case of a parol contract which it 
was agreed should be reduced to writing, if 
the parol agreement passed the land, then 
if the defendant refused to reduce it to writ- 
ing, I can understand that a suit for damages 
by the purchaser might lie on the ground 
that he had been endamaged by such 
refusal. 


It has been said that the document in this 
case comes within the exception to the ordi- 
nary rule as to secondary evidence, because 
it was not producible in Court. The fact is 
that it was producible. Setting aside the 
peculiar circumstance in this case, that the 
Registrar returned the document to the 
defendant, the possession of the document 
would be always with the plaintiff purchaser, 
and it would be producible; but under Sec- 
tion 46 of the Act, it would not be receiv- 
able in evidence, which is quite a different 


that which the plaintiff aeeke in his plain,! thing. 
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It appears to me that there was a plain 
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course open to the plaintiff to go to the Civil | Full Bench Reports, page 148, and that in 7 


Court and to enforee the registration of the 
deed, and so make it receivable in evidence ; 
and then having done so, he might come and 
sue upon the deed so registered. But the 
present suit ought not to have been enter- 
tained by the Civil Court, and was, I think, 
rightly dismissed. 

Bayley, J.—This case has been referred 
toa Full Bench by Mr. Justice Kemp and 
Mr. Justice Elphinstone Jackson. 


Mr. Justice Elphinstone Jackson would 
remand the case to the first Court with a 
view that the plaint might be amended to 
one ‘to enforce the contract, and to have it 
registered.” 

Mr. Justico Kemp would dismiss the 
special appeal on the ground that secondary 
evidence of the deed of sale was not ad- 
missible ; but that learned Judge observed 
that this view was opposed to the decisions 
of this Court, which he cited. 


The plaint shows that the suit is clearly 
based on the deed of sale of 20th ‘Srabun 
1273, the registration of which, under Act 
XX of 1866, was sought by plaintiff, and 
was refused by the Registrar on ‘the objec- 
tion of the defendant. There are in the 
plaint some preliminary allegations as to 
the agreement to sell, and as to the receipt 
of the consideration money ; but this is 
followed by, and indeed the whole case really 
rests on, the allegation of title by the plaintiff 
on the fact of the execution of the deed 
of absolute sale. The plaint then sets forth 
that on plaintiff presenting that deed to the 
Sub-Registrar for the purpose of completing 
the title by registration, the defendant frau- 
dulently objected, on the ground that the deed 
did not express, but ought to have expressed, 
certain reservations to the effect that the 
property would be returned to the defendant 
ou Te-payment of the consideration money, 
The plaint concludes by averring that owing 
to the above-mentioned objections of .the 
defendant and consequent non-registration, a 
cloud was cast on the plaintiff’s title which 
he wished to have removed by a declaration of 
the transaction as evidenced by the deed 
being one of absolute sale 


After the long judgments given by’ my 
learned colleagues, I would only briefly re- 
mark that, in my opinion, Section 49 Act 
XX of 1866 not only prevents the kubala 
referted to in this case from being received 
as evidence n any Civil Court, but also 
from having any effect in any Court on any 


Weekly Reporter, page 112, clearly and 
strongly support me. 


It was, in my view, open to the plaintiff, 
when the Sub-Registrar refused to register 
the deed, to have proceeded according to Sec- 
tions 81 to 84 of Act XX of 1866. Section 
84 allows to a party who is refused regis- 
tration to petition the district, 7. e., Zillah 
Court, and to proceed as laid down in the 
law referred to. The remedy therein is a 
full and easy one against fraudulent or other 
objections to registration by an opponent, 
and so far obstructing the completeness of 
a title by preventing registration. 


The fourth paragraph of Section 84 enacts 
that ‘‘the Court may, if it shall thiak proper, 
“order such Registrar, or Registrar General, 
‘‘to register the document, or to direct its 
“registration in the proper manner, and he” 
(the Registrar) “shall thereupon obey such 
“ order, and shall, as far as may be practicable, 
“follow the procedure prescribed in Sec- 
“tions 66, 67, and 68, and (provided the 
“documents be duly presented for registra- 
“tion within thirty days after the making 
‘of such order) the registration pursuant 
“to such order shall take effect as if the 
“document hud been registered when it 
‘was duly presented for registration to the 
“ office so refusing as aforesaid.” s 


If the plaintiff had so obtained an order for 
registration, he could proceed to establish his 
right and title under the deed of sale pro- 
pounded by him. 


Supposing, however, that he had not got 
that order, I am far from holding that still 
the plaintiff might not have a remedy in a 
Civil Court if he sued for specific’ perform- 
ance of an agreement to sell and to execute 
a conveyance aud to register the same, 


As tothe plea that no man ean take ad- 
vantage of his own fraud, I do not think 
that- the decisions of Her Majesty’s Judicial 
Committee of the Privy Council, cited from 
Sutherland’s Privy Council Reports, page 
600 and page 635, apply, Those were gene- 
ral cases of tHe recognition of the above 
ordinary rule of equity; but® this is a 
special case of the construction of the Re- 
gistration Act XX of 1866, Sections 81 
to 84, and the procedure opene'to plaintiff 
under It. 2 

I concur with Mr. Justice Kemp in holding 
that in this suit parol evidence to prove the 
deee of sale of 20th Srabun 1273 is inad- 
missible, ° 
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Peacock, C. J—The case appears to me 
to be a very clear one. I regret very much 


to differ from my honorable colleague who 


first delivered judgment, because I always 
consider that his opinion is entitled to very 
great weight. But I am forced to form my 
own opinion upon the subject, and I have 
done so after having attentively considered 
the arguments of Counsel and the reasons 
which have been urged by my honorable 
colleague. 


Tt is not for me to show that the Registrar 
of Assurances acted discreetly or wisely in 
refusing to register the document. Nor is 
it for me to prove that the remedy which the 
Legislature has given to a person who con- 
siders himself injured by the refusal to regis- 
ter a document is the most expedient. All 
that I have to do is to ascertain the intention 
of the Legislature by the ordinary and legal 
rules of interpretation, and, having ascertain- 
ed what that intention was, to carry it into 
effect.. 


The point of law referred to this Court to 
be determined is, as was pointed out by 
one of my learned colleigues, not very 
clearly defined, but I understand that the 
whole appeal is referred to this Bench for de- 
termination. The appeal is a special appeal, 
and involves merely questions of law. If 
the Moonsiff ought to have entered into the 
questions of fact, the case would have to be 
remanded ; but if, assuming alt the facts 
stated to be true, the plaiutiff is not entitled 
to relief, then, without further enquiry, 
his suit ought to be dismissed. 


I do not concur with Mr Justice Elphin- 
stone Jackson that the case might be sent 
back to the Moonsiff to amend the plaint. 
Mr Justice Elphinstone Jackson says : “I 
“would remand this case to the first Court 
“ to require the plaintiff to amend his plaint 
“by adding words to that effect, that is, to 
“ enforce registration, and then to proceed to 
“try the suit.’’ 


I differ from my honorable colleague for 
two reasons : first, because a Court of justice 
has no right to require aman to ask for 
more than*he thinks fitto ask for. The 
plainfiff asks for reli ef byenforcement of the 
contract without registration, We might, 
if the law allowed us, hold that the plaintiff 
is entitled „to relief without registration, 
but we have no right to tell him to ask for 
registration. a 

In the next place,’it appears to me that the 
Moonsiff would not have authority in this 
sait, even if the’plaint were amended, to re- 
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quire the registering officer to register. 
The registering officer is no party to this 
suit, and I think the Moonsiff had no power 
to order him to register the deed. But even 
if he should order the registering officer to 
register the document, he would have no 
power to enforce the contract before regis- 
tration. 


Section 49 ofthe Registration Act says 
that no instrument required by Section 17 to 
be registered (and this is one of that nature) 
shall be received in evidence in any civil 
proceeding in any Court, or shall be acted on 
by any public servant, or affect any property 
comprised therein, unless it shall have been 
registered. Section 82 renders an unregis- 
tered document admissible in evidence on the 
presentation and hearing of a petition of ap- 
peal against an order refusing registration, 
but not in a suit to compel registration. 
The Moonsiff’s order to register would not 
amount to registration, and if he should or- 
der the deed to be registered, he could not 
act upon the document, or give effect to it as 
régards the property comprised therein, until 
his order for registration should have been 
complied with. 


There is considerable force in the argu- 
ment that unless the ordinary Courts of Ju- 
dicature have power to order registration 
and to give relief in the same suit, or, 
in the case of a refusal without good cause, 
can give effect to the document without re- 
gistration, a party would be driven to what 
may be called two suits in order to obtain full 
relief. Ifhe is to adopt the course of appeal 
pointed outin the Act, he must apply to the 
Judge to enforce his right to have the docu- 
ment registered. In the proceeding before 
the District Judge, all that can be obtained 
is an order to register. ‘Tlie applicant can- 
not obtain an order for enforcing the. docu- 
ment He may be in a worse position than 
the plaintiff in this suit. He may not, even 
in the case of a conveyance, have got posses- 
sion of the property conveyed. When he 
has: established by means of the process 
pointed out by the Act, that he is entitled 
to register, and obtains an order for registra- 
tion, he must then, in case of refusal on the 
part of the grantor, go to the Civil Court 
which has jurisdiction over the matter, to get 
the deed enforced. Heis topay only 8 an- 
nas for stamp duty upon his application to 
tle Judge of the district to enforce regis- 
tration ; but he must go to the regular Court 
with a plaint upon the usual stamp duty to 
obtain fullrelief. I have considered whe- 
ther, for the purpose of avoiding this two- 
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fold proceeding, we might not possibly put 
such a construction upon the Act as Mr. 
Justice Elphinstone Jackson seems to have 
done, by holding that, in the case of an un- 
authorized refusal to register, one suit might 
be maintained to compel registration and to 
enforce the document. But the words of the 
Act appear to me to be too strong to allow 
us to put that construction upon it. I con- 
sider that the: conclusion at which Mr. Jus- 
tice Kemp arrived was the correct one. 


The suit is in substance for a declaration 
of right ‘under Section 15 of Act VIII of 
1859. It has been held that it is notin 
every case that a Court is bound to givea 
declaration of right, or that it would be proper 
todo so. The plaintiff says that the vendor 
(the defendant) sold this property to him; that 
he received the purchase-money ; that he put 
the plaintiff into possession; and that he 
executed the deed. Assuming for the pre- 
sent purpose that before the deed was exe- 
cuted, there was a distinct verbal sale of the 
property which between these parties, there 
being no Statute of Frauds, would have oper- 
ated as a transfer of title if no deed had been 
executed, I am of opinion that when the 
transaction was completed by the execution 
of a deed, the parties must be considered 
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It appears:to me that, independently ofe 
other considerations, we ought not, unless 
we can say that the deed operated and in- 
tended to operate as an absolute sale, to de- 
clare upon the faith of that deed that the 
plaintiff had a title. 


If the parties did enter into a complete 
contract of sale before the deed, our decree 
will place them iu a very different position 
from that in which they would have been 
if they had relied upon that verbal contract 
alone. 


By Section 48 of the Registration Act it is 
enacted ‘that all instruments duly registered 
“ under this Act, and relating fo any move- 
“able or immoveable property, shall take 
“ effect against any oral agreement or de- 
« claration relating to the same property.” 

Now, putting the deed out of the question, 
if the defendant, after he hadsold by oral 
contract, had the nextday sold by deed of 
sale toa bond fide purchaser who had no 
notice of the plaintiff’s contract, and such 
purchaser had got his deed registered, he 
would have taken priority over the verbal 
contract. Soalso if we admit for the sake 
of argument that the deed was executed and 
ought to have been registered, but was not re- 

istered ; if the defendant, notwithstanding 


to have intended that the verbal sale was | that deed, had sold to a bond fide purchaser, 


not to be the operative one, or the conclusion 
of the transaction between them. 

I agree with the remark of the Division 
Bench in case No. 1250 of 1866, reported 
in page 112- of Volume 7 of the Weekly 
Reporter : “ Where a party comes into Court 
“ resting his claim on a written title which 
« the law requires to be registered, he can- 
“ not, when he has failed to register, and is 
‘in consequence unable to use his title- 
“ deed, turn round and say I can prove my 
“title by secondary evidence.’ But the 
plaintiff in this case wanty something more, 
He is not satisfied to let his contract rest 
on the verbal contract and possession. He 
tells the Court that adeed was executed ; 
that he was entitled to have that deed regis- 
tered; that the defendant went before the 
Registrar and fraudulently stated that the 
deed was not intended to operate as a bill 
of sale, but merely as a mortgage ; that the 
Registrar consequently refused to register 
the deed ; that the declaration of the defend- 
ant and the refusal of the Registrar have 
cast a cloud over his title, which he asks 
the Court to dispel by declaring that, look- 
ing to the whole of the transaction between 
the parties, heis entitled absolutely to the 
lands. 





and the purchaser was ignorant both of the 
verbal contract and of the unregistered deegt, 
he would have priority under Section 50, 
which enacts that ‘‘ every instrument of the 
“kinds mentioned in Clauses 1, 2, and 3 of 
“ Gection 18” (and this is one of them) “‘shall, 
‘Cif duly registered, take effect, as regards 
«the property comprised therein, against 
“every unregistered instrument relating to 
“the same property, whether such other 
“intrument be of the same nature as the 
“registered instrument or not,” 


It would have been useless as against the 
second bend fide purchaser, who know 
nothing of this deed, for the plaintiff to 
allege and prove that he could not re- 
gister it on account of the fraud of the 
defendants. ‘There would have been the 
plaintiff claiming, under a verbal contract, an 
unregistered deed, and a bond flde purchaser 
ignorant, of the verbal contraet and of the 
unregistered deed, claiming under a regis- 
tered deed, and there could be no rule of 
equity which could give the fyrmer prefer- 
ence over the latter. : 

Memoranda of decrees are by Section 41 
to be sent in to the Registration Office; and 
if we were to declare to-day that plaintiff 
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registered, with a view to get rid of 
bond fide purchaser without notice. The 
Lords of the Privy Council say as to the 
second question. ‘‘ The proviso is that 
“ the authenticity of the deed be established 
“to the satisfaction of the Court. ‘The 
“© word authenticity would seem, according 
“to its natural meaning, to point merely 
‘at the exclusion of a forged deed from 
“ the benefit of the Act ; but their Lordships 
“ think that it could not be intended by the 
“ Act that adeed which was tainted by 
“fraud, although in other respects genuine, 
“ should be placed on the same footing as 
“an honest and bond fide deed ;” but they 
thought “ that at all events a registered 
“ deed could not be deprived of the priority 
“given by the Act, unless fraud on the part 
‘of the grantee were both alleged and 
** proved.” 

I am ready to admit that under Section 50 
of the Registratiun Act, the word “ instru- 
ment” refers to au honest bond fide instru- 
ment, and does not include a fraudulent one. 
If a man should get a fraudulent deed register- 
ed before an honest one, he could not, under 
Section 50, rely upon that document as an 
instrument, Jt is a well recognized maxim 
of law that no man can gain title by fraud, 


Under the Act relating to the registration 
of deeds relating to lands in Middlesex, it 
was held that a subsequent registered deed 
has no priority over‘an unregistered ‘one, 
if the man who held under the registered 
deed knew of the sale to the holder of the 
unregistered deed. But that was on the 
principle that a person is not to benefit if he 
purchases with notice of a prior bond fide 
sale. 


“hasaright to the land either by virtue of 
the verbal contract or by virtue of the un- 
registered deed, that decree of ours would 
have to be registered, and the decree would 
neither be an oral agreement under Section 
48, nor an instrument under Section 40. By 
the interpretation clause of the Registration 
Act, if is said that the word instrument is 
not to include a will or an authority to adopt. 
A decree of this Court is not an instrument 
within the meaning of the Registration Act ; 
and if we were to make a decree declaring 
that, by virtue’ of an oral contract of sale, 
independently of the unregistered deed, the 
plaintiff gained a title, and the defendant 
should sell the estate to-morrow to a bond 
Jide purchaser who has no knowledge what- 
ever of any part of the transaction or even 
of this litigation, the decree would take 
priority over a subsequent purchaser without 
notice, 
























It appears to me that we should frustrate 
the object which the Legislature had in 
enacting Section 48 if we were to declare 
a right upon a mere verbal contract, dnd thus 
give it an effect of which the Legislature 
intended to deprive it. 


We cannot decide whether the deed wasin- 
tended to operate as a bill of sale or not, unless 
werecelve it in evidence ; nor can we declare 
thatit operated asa bill of sale without acting 
upon it and giving effect to itas regards the 
property comprised therein, which, so long 
as it remains unregistered, would be con- 
trary to the express terms of Section 49. 

Two cases were referred to by my honor- 
able colleague. The first is that of Sree- 
nauth Bhuttacharjee vs. Ram Comul Gan- 
gooly and others, reported in Sutherland’s 
Collection of the Judgments of the Privy 
Council, ppge 600. The question in that 
case turned upon Regulation XIX of 1843. 
That Act says that “from the Ist day of 
“ May lastevery deed of sale, or gift of lands, 
“ houses, or other real property, 2 memorial 
“of which has been or shall be duly register- 
“ed according to law, shall, provided its 
“ authenticity be established to the satisfac- 
“ tion of the Court, invalidate any other 
“ deed_of sale or gift for the’same property 

. “which mayenot have been registered, and 
“ whether such second or other deed shall 
“ have been executed prior or subsequent to 
“ the registered deed,” 


The question tumed upon the meaning of 
the word “ authenticity,” and was whether 
the defendant could rely upon a deed which 
he has obtained by fraud, and had got 


The other case, which was cited by my 
learned colleague, was alsoa very clear case 
of fraud. It is the case of Nawab Nidhee 
Nazir Ali Khan vs. Ojoodhyram Khan, and 
reported in Sutherland’s Privy Council cases, 
p. 635. There the mortgagee in possession 
aud another person sought to deprive the 
mortgagor of his title to redeem by means of . 
a purchase of the mortgaged estate under an 
auction sale for arrears of revenue which 
was designedly and. fraudulently brought 
ubout by the act of mortgagee in possession, 
who for the purpose of the fraud neglected 
to pay the revenue. The Lords of the 
Judicial Commitee say: “If these facts 
“ cannot be displaced, the agreement was 
‘< undoubtedly a gross fraud on the mortga- 
“ gor committed by both the actors in it, viz., 
“ Abbott and McArthur. But it was argued 
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“ that even if this case were true, the remedy 
‘© under the Act I of 1845 was for damages 
“only. This argument was in conformity 
“to the opinion of the Zillah Judge. But 
“it is to be observed that it assumes 
“the very question under discussion, which 
“is, whether the Act extends to the pre- 
“sent case. Mr. Justice Bayley thought 
“that the Act was not designed to protect 
“a fraudulent purchaser. ‘He puts his de- 
“ cision on the ground that aman is not 
“allowed by Jaw to take advantage of 
“his own wrong; and he treated the case 
“of such a purchaser as beyond the protec- 
“ tion intended to be given by the Act to 
“ purchasers under an auction sale.” 





Both these cases turned on the principle 
thata man cannot obtain a right by means 
of fraud. Butthat principle does not apply 
to this case. It is said that defendant is 
claiming a right by menns of fraud. De- 
fendant is entirely passive. It is the 
plaintiff who wants us to declare that a ver- 
bal sale or an unregistered deed has given 
to the plaintiff a title ; and if it gives him a 
title against the defendant, it will give it to 
him as against all persons who may purchase 
` the same property from defendant in igno- 
rance of the plaintiff’s rights, and get their 
deeds registered. 


Suppose this land were to be sold to-day 
by defendant to another person without 
notice, could the plaintiff have a declaration 
of right against such purchaser, if he | 
should register his deed? Surely not. The 
plaintiff is not affected by fraud, but a pur- 
chaser also ought not to be affected by defend- 
aut’s fraud, assuming that in consequence of 
the non-registration of the plaintiffs bill of 
sale he should beignorant of the plaintiff’s 

rights. 


A purchaser can always protect himself ; 
and if he does not, it is his own fault. He 
should take care, before he pays his purchase- 
money, to get the deed registered, or to obtain 
an authenticated power from the vendor 
authorizing some one in whom the purchaser 
has confidence to register the deed as agent 
of the vendor. I have seen instances in 
which a purchaser has refused to pay the 
purchase-money before he has got the deed re- 
gistered, or an authenticated power to his 
own attorney from the vendor appointing 
him the vendor’s attorney to register. 


Section 34 of the Registration Act 
says: “ Subject to the provisions to the last | 
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“registered under this Act, whether such 
“ registration be compulsory or optional, shall 
“be presented nt the proper Registration Office 
“by some person executing or claiming under 
“the same, or by the representative or assigu 
“of such person, or by the agent of such 
“ person, representative or assign, duly anu- 
“ thorized by power of attorney, executed 
‘Cand authenticated in manner hereinafter 
“ mentioned.’ 


Section 35 says : “ For the purposes of the 
“ last preceding Section, the powers of 
“attorney next hereinafter mentioned shall 
“alone be recognized; that is to say, if 
“the principal at the time of executing 
“the powers of attorney resides in any 
“ part of British India in which this Act 
“ operates, a power of attorney executed 
“before and authenticated by the Registrar 
“or Sub-Registrar within whose district or 
“ Sub-District the principal resides ;”’ so that 
if a man in Calcutta sells lands in Lahore, 
he can go before the Registrar in Calcutta, 
and can there execute a power of attorney 
in favor of the attorney of the vendee, who 
will then go to Lahore, and as the agent of 
the vendor register the deed there. To make 
the purchaser safe, he ought to require the 
vendor to admit the deed of sale before the 
Registrar, or get the vendor to execute an 
authenticatad power. If the purchaser 
neglects this precaution, and another man 
gets a subsequent deed of purchase regis- 
baat first, it is the first purchaser’s own 
fault if the Inter obtains priority over 
him. 


Section 35 makes a further provision. It 
enacts that if the person executing is in jail 
or sick, the Registrar or the Judge may him- 
self go to the jail or to the house of 
the person exicuting, and examine him 
or issue a commissjon for his examination. 


It is said that n person may be imprisoned 
by the purchaser immediately after he has 
executed a deed, and by those means pre- 
vent registration ; so he may put a pistol to 
his head and threaten his life unless he re- 
turns the document. But men who commit 
such atrocities are subject to every serious 
punishments under the Penal Code The 
plaintiff here is seeking a declaration of 
right which may affect a bond fide purchaser 
who was notintended by the Act to be affect- 
ed by an uuregistered deed. 


I have said that it is not necessary to de- 
cide whether the Registrar acted discreetly 
in refusing registration. I am of opinion 


‘“ preceding Section, every document to be liui de did not act discreetly, aud that she 
se 


pÐ 
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has put the parties to serious difficulties by 


his refusal. His registering the document 
would not have made the sale valid or bind- 
ing, if it was otherwise invalid or not bind- 
ing. The vendor, notwithstanding regis- 
tration, could huve the deed set aside or rec- 
tified if he could prove that it was fraudu- 
lent, or drawn up as a bill of sale, when in 
fact it was intended to operate only as a 
mortgage. 


There was no necessity for refusing to 
register the deed. The defendant did not 
deny the execution, but he merely denied 
that the deed was intended to operate asa 
bill of sale. If the defendant admitted, as 
I understand he did, the execution of the 
deed, the Registrar ought to have registered 
the document and left the parties to contest 
their rights in a Civil Court. (See Section 36 
of the Registration Act, and Rule 86 of the 
Rule made under that Act.) 


Registration does no harm, and thereis there- 
fore no appeal -against an order of registra- 
tion (Section 81), but a refusal to register 
may cause much injury and inconvenience, 


It appears to me that so long as the 
deed remains unregistered, the Court can- 
not in a civil proceeding act upon it or 
receive it in evidence or give it any effect. 
The plaintiff might have appealed under 
Sections 82 to 84 of the Act. But the 
Court cannot remove the cloud from his 
title by giving him a declaration of right 
founded upon an unregistered deed, or 
admit an unregistered deed in evidence, 


Iam of opinion that the appeal ought 
to be dismissed with costs. 


The 9th September 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 
F. A. Glover, Judges. 


Butwhra—Ameeon’s fees—Section 33 
Act XI of 1859. 


Case No. 2524 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of .Shaha- 
bad, dated the 3\s6 July 1867, affirming 
a decision of the Moonsiff of that Dis- 
{riet, dated the 28rd March 1567. + 


-to Government, 


Byjnath Sahoo and others (Plaintiffs) 
- Appellants, 


VETSUS 


Lalla Seetul Pershad and others (Defendants ) 


Respondents. 


Baboo Romesh Chunder Mitter for 
Appellants. 


Mr. R. T. Allan for Respondents. 


A butwara was decreed by the Civil Court which 
made provision in its decree for the payment of the 
expenses of partition by certain co-sharers indicated, 
On proceedings taken before the Collector in pursuance 
of the decree, he called upon certain co-sharers (not 
being those who were by the Civil Court ordered to pay 
the expenses) to pay the expenses (Ameen’s fees) re- 
maining due ; and on failure by such co-sharers to com- 
ply with this direction, the Collector put up their share 
for sale as for an arrear of Government revenue, The co- 
sharers whose share was sold, without making an appeal 
to the Commissioner of Revenue under Section 33 Act 
XI of 1859, brought a suit to set aside the sale and to 
recoyer-the property, alleging that there was nothing 
dus which was recoverable as an arrear of Government 
revenue, and thatthe provisions of the Act did not apply 
to the case, 


HELD, that the suit would lie, and was cognizable by 
the Civil Court. ; 


This cease was referred to the Full 
Bench by Louis S. Jackson and Dwarka- 
nath Mitter, J. J, under the following 
remarks :— 

Mitter, J—TuxeE property in dispute in 
this case consists of a mehal paying revenue 
It appears that the Civil 
Court had passed a decree for a butwara of 
this mehal into two distinct shares, namely, 
144 annas and 13 annas. This decree was 
passed in a suit brought by a certain indivi- 
dual who had purchased the latter share 
from one of the proprietors, and the plaintiff 
in this case and certain other persons repre- 
senting the remaining 144 annas share were 
made defendants in that suit. The Civil 
Court, however, decreed the entire expeuses 
of the butwara to be borne by the plaintiffs 
in that case, upon the ground that it was for ` 
his benefit alone that the butwara was order- 
ed to be made. It is to be borne in mind 
that the Legislature has vested the Civil 
Court with full and ample jurisdiction in the 
matter of such expenses, as is expressly pro- 
vided for by the 5th Section of Regulation 
XIX of 1814. Whilst the estate was under 
butwara, the Collector suddenly called upon 
the plaintiff and the other holders of the 
144 nunas share to pay in a certain pro- 
portion of the fees due to the Ameen who 
was employed inmaking the butwara. No 
heed appears to have been paid to the diree- 
tion contained in the decree of the Civil 
Court, nor does it appear that any permission 
was taken by the Collector from the Eoard of 
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Revenue as to the mode in which the fees of | observed that the Civil Court is the only 
the Ameen were to be realized, as required | authority that can- make an order for an 
by Section 2 Act XI of 1838. The butwara | unequal distribution -of the expenses of a 
record merely shows that the plaintiff and the | butwara. In other cases, where the butwara 
other holders of the 143 annas share were | is made withouta suit in the Civil Court, 
called upon to pay simply upon the kyfeutof| there is but one uniform rule regarding the 
an amlah, who was directed by the Collector | payment of those expenses,—in proportion to 
- to prepare an estimate of the respective lia- |'the jummas of the shares respectively held 
bilities of the different shareholders. The | by the co-parceners among whom the but- 
respondents are unable to deny these facts, | wara is to be made (see Section 4 Regulation 
but they rely simply upon a Circular Order | XIX. of 1814.) I think that the words 
of the Board of Revenue, to which I shall | “such proportions”? merely. refer to the 
refer hereafter. The plaintiffs paid in what | instalments by which the amount is to be 
they stated to be their own quota of the| realized, and that they have nothing todo 
amount due, but the other holders of the 144 | with the respective liabilities of the different 
annas share having failed to pay up the ba- | co-parceners as between themselves, these 
lance, the whole 144 annas was sold under the | liabilities heing expressly defined by Sections 
provisions of Act XI of 1859, and purchased | 4 and 5 of Regulation XIX. of 1814, both 
by the respondents. The plaintiffs have ac-| of which Sectious are still in force. To 
cordingly brought this suit for recovering | give any further latitude to the words of 
their own share out of the 144 annas afore- | Act XI of 1888 would be to nullify those two 
said by unnulling the sale. Both the Lower | Sections altogether, whereas the ouly Sec- 
Courts have dismissed the suit, upon the | tion of Regulation XIX. of 1814, which was 
ground that the irregularities complained of | intended to be repealed by the latter Act was 
by the plaintiffs have not been made out ac- | Section 15. At any rate, it is clear, that 
cording tolaw. Hence the present special |in this case the Revenue Board has not made 
appeal. any order in the matter of the butwara ex- 
penses. ‘The Collector seems to have acted 
| merely upon the report of an amlah, and 
| a proceeding of this description ean be by no 
means taken as a proceeding within the mean- 
ing of Section 2 Act XI of 1838, conceding, 
for the sake of argument only, that a proceed- 


: ing under that Section can over-ride a 
to be-borne exclusively by the purchaser S deeree 


of the 14 anna share, who was the plaint- a a cGOuer: 

iff ia the former suit; and the Revenue| Ithas been said that there isa general 
Authorities were bound to submit to that| Circular Order of the Board of Revenue, 
decree. I do not think that the Board of | which lays down the mode in which the 
Revenue is competent to over-ride the} fees of Butwara Ameens are tobe levied, 
directions regarding the distribution of the | but such a Circular Order can hardly supply 
butwara expenses contained iu a decree|the place of a proceeding under the 
passed by a Court of competent juris- | provisions of Section 2 of Act XI of 1838, 
diction, even when the sanction of the Go-|if we are at all to hold that by virtue 
vernment has been obtained under the pro- | of those provisions the Board of Revenue has 
visions of Section 2 Act XI of 1838. It} been authorized to alter the respective liabili- 
is very true that that Section authorizes the | ties of the different co-parceners contrary 
Revenue Board, with the sanction of the} to the express directions of the Civil Court. 
Governor of Bengal, to fix the amount of | A Circular Order issued once for all, and lay- 
remuneration to be paid to a Butwara| ing downa uniform rule for thg distribution 
Ameen, and to cause the same to be levied | of the butwara expenses, would not be suffi- 
Jrom the parties concerned, in the same | cient to meet the requiremen® of that Sec- 
manner as an arrear of revenue, and at| tion, if that Section is to be interpreted as 
such periods and in such proportions as | vesting the Board of Revenue with the power 
the said Board might think fit. But these | of setting aside the provisions of a final 
last words “ iu such proportions” &c., do not | decree passed by a Courtof competent juris- 
authorize the Board of Revenue or even the | diction ; forif we aresto suppose that the 
Governor of Bengal, to interfere with an | Board of Revenue possesses such a power, that 
award made by a competent Court in the | power must necessarily be exercised according 
matter of such remuneration. It will be | to some supposed grounds of justice arising 


Upon the facts stated above, I am of 
opinion that the plaintiffs are entitled to a 
decree. It ‘is manifest that there was no 
arrear due from the holders of the 144 
annas share. The Civil Court had already 
decreed that the expenses of the butwara were 
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‘from some chauge in the circumstances of 


each particular case. It follows, therefore, 
that there was not a single pice that 
could be realized from the 144 annas shure- 
holders ns an arrear of Government Re- 
venue. It has been snid that the plaint- 
iffs ‘are estopped from contending that 
there was no arrear due, because they have 
already paid in a certain amount as their 
own quota of that arrear. But this argu- 
ment is not entitled to the least weight. If 
no arrears were due from the plaintiffs, it 
matters very little that they have paid any 
thing under the erroneous order passed by 
the Collector. It may be doubted as to 
‘whether they can recover it back from the 
Collector ; but it is perfectly clear that the 
Collector did not stop the sale of the plaint- 
iff's share on the receipt of that amount, 
and it does not lie in any one’s mouth to say 
that the plnintiffs are precluded by their 
conduct from impugning the existence of a 
legally sufficient arrear. 


The last objection, taken by the pleader for 
the respondent requires a separate notice. 
It has been contended that the plaintiffs did 
rot make this a ground of their complaint 
before the Commissioner of Revenue, and 
they are therefore precluded from raising any 
objection against the validity of the sale 
upon such‘a’ground under the provisions of 
Settion 83 Act XI of 1859. I am of opinion 
that this objection is not sound, The ground 
taken by the special appellants is one which 
strikes at the very root of the Collector’s 


jurisdiction to sell the property in question ; 


nor does it appear to be a ground that could 
have been properly urged before the Commis- 
sioner of Revenue, inasmuch as that Officer 
could not have set uside the sale even if the 
plaintiffs had brought it to his notice. 
Section 33 merely says that “no sale for 
arrears of revenue or other demands realiz- 
able in the same manner as arrears of reve- 
nue are realizadle, made after this Act, shall 
be annulled by a Court of Justice, except upon 
the ground of its having been made con- 
trary to the provisions of this Act, and 
then only in, proof, that the plaintiff has 
sustained substantial injury by reuson of the 
irregularity @mplained.of, and no such sale 
shall be annulled upon such ground unless 
such ground shall have been declared and 


specified in ai» appeal made to the Commis-. 


sioner under Sectian 25 of this Act, and no 
suit to annul a sule made under this Act, 
shall bereceived by any Court of Justice un- 
Jess it shall be instituted with in oneyear from 
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clusive as provided in Section 27 of this Act.” 


It will be observed that the very first’ 
words of this Section pre-suppose a sale 


for arrears of revenue or for other de- 


mands * leviable in the same manner as 
an arrear of revenue, and. the provisions 
of that Section can by no means apply 
to a case in which no such arrears were 
actually due. It will be seen that Section 
25 of the Act authorizes the Commissioner 
to annul a sale, only when there is an 
irregularity in conducting it in contraven- 
tion of the provisions of Act XI of 1859; 
but the non-existence of an arrear being a 
ground which affects the jurisdiction of the 
Collector to proceed under -that Act is not 
& mere irregularity in conducting the sale in 
contravention of that Act. The plaintiffs 
were no way bound to ask for the exercise 
of the discretion vested in the Commissioner 
under the provisions of the following Section 
viz, Section 26. That Section evidently 
applies to those whose estates have been 
regularly and properly sold, but who, under 
the special circumstances of the case, might 
be deemed by the Commissioner as parties 
entitled to some merciful consideration from 
the hands of the Government. At any rate, - 


it is clear that the Commissioner himself . 


could not have granted any relief in this 
ease under the provisions of Section 25, and 
it is an appeal under that Section, and that 
Section only, that is required by the provis 
sions of Section 3838. The wording of this 
last Section is very significant. It has been 
already observed that the first portion of the 
Section starts with an admitted sale for ar- 
rears of revenue, and then it goes on to say | 


that when sucha sale has taken place, it . 


shall not be:‘annulled by the Civil Court, 
except upon the ground that the sale lhas 
been conducted in an irregular manner, con- 
trary to the provisions of the Act, sand 
except when the irregularity complained of 
las been productive of substantial injury, 
aud ling been already made the ground of uu 
uppeal to the Commissioner of Revenue, 
The words are “and no such sale shall be 
unnulled upon such ground, unless an appeal 
has been preferred to the Commissioner un- 
der the provisions of Section 25” The 
words such sale aud such ground clearly 
show that a sale for arrears realizable as 
arrears of revenue is assumed throughout ; 
and the only objection which can be brought 
forward for obtaining a reversal of it when 
that assumption is found to be correct, is 
that of irregularity in couducting it. Such 


the’ date of the sale becoming final and cou- ! irregularity when opposed to Act XI of 


. 


1868.] Full Bench THE WEEKLY REPORTER. Rulings. 69 





1859 is made the only ground upon which | cular authority upon a particular ground, 
the Commissioner can grant any relief, when that authority to whom that appeal 


under Section 25 of that Act. 
words of the succeeding clause with re- 
ference to the period of limitation applicable 
to such suits, also go to show that there are 
grounds other than that of irregularity in 
conducting the sale upon which the Civil 
Courts might annulit. Act XI of 1859 does 
not lay down any rule as to what should 
be realized as arrears of revenue. It merely 
lays down the formal rules -which the 
Collector should go through for the pur- 
pose of effecting a sale for arrears of revenue, 
when such arrears are legally in existence 
under other Acts and Regulations. 


It is clear, therefore, that the provision of 
an appeal fo the Commissioner is not applica- 
ble to this case, and our general jurisdiction 
under Section-1 Act VIII 1859, remains un- 
affected. I have already observed that the 
jurisdiction of the Collector to hold a sale 
under Act XI of 1859 is essentially depend- 
ent upon the existence of legally sufficient 
arrear, and if appears to me unreasonable 
to suppose that the Legislature has taken 
away from parties their remedy in a case 
in which no arrear was due, when a mere 
informality in conducting the sale might 
be sufficient to vitiateit, To put. sucha 
construction upon Section 33 appears to me 
to lead to the inevitable conclusion that 
the Collector might safely contravene the 
provisions of all other Acts and Regulations, 
provided he adheres tothe mere formalities 
of a sale prescribed by Act XI of 1859, 
unless the Commissioner would choose 
out of mere, commiseration to report the 
matter to Government as a ease of hardship, 
under Section 26, which Section is not even: 
alluded to in Section. 83, and under which 
Section therefore the special appellants were 
not bound to appeal to that Officer against 
the proceedings of the Collector. Suppose, 
for instance, that the Collector had sold the 
estate of one person for arrears of revenue 
due from another, which in fact is the pre- 
sent case,and that the sale had been con- 
ducted in strict conformity with the pro- 
visions of Act XI of 1859, can it be said , 
that the sale would stand good if no appeal ; 
had been preferred to the Commissioner, | 
when it is clenr that the Commissioner could | 
not have granted any relief under Section | 
25, as there would be nothing iu the Collec- | 
tor’s proceedings contrary to the provisions 
of Act XI of 1859 in sucha case? It ap-: 
pears to me manifestly erroneous to hold | 
that a party is bound to appeal to a parti- | 


. 
n e e e a e a e e 


The! isto be preferred can give him no relief 


upon that ground. I think that such a 
construction would be opposed to the letter 
as well as to the spirit of the Act, and 
there can be no doubt that if no remedy 
were available to the plaintiffs in the pre- 
sent case, it would be passing over a gross 
act of injustice, however unwittingly that 
act might have been committed by the Col- 
lector. The sale in question appears to 
me, consequently, to have been ab initio, 
null and void ; and it cannot therefore be 
taken as a “ sale for arrears of revenue” 
within the meaning of Section 83 Act XI 
of 1859. 


The case cited from page 489 of the 8 
Weekly Reporter is no doubt directly in 
favorof the respondents, but I am sorry 
to say that, for the reasons given above, I 
am unable to concur with the learned Judges 
who pnssed that decision. I would there- 
fore refer this case toa, Full Bench for an 
authoritative decision. 


Jackson, J.—I incline to think generally, 
for the reasons stated by Mr. Justice Dwarka- 
nath Mitter, that the Civil Court was com- 
petent to entertain a suit for the reversal 
of the sule in the present case, and that the 
sale ought to have been set aside and ,the 
property restored to the plaintiff ; but as this 
opinion isin conflict with the ruling cited 
from 8 Weekly Reporter, p. 489, it is neces- 
sary the case should go before a Full Bench. 


The question to be decided is as follows :— 


On the suit of one or more co-sharers a 
butwara is decreed by the Civil Court, which 
makes provision in its decree for the payment 
of the expenses of partition by certain co- 
sharers indicated on proceedings taken be- 
fore the Collector in pursuance of the decree. 
He calls upon some of the co-sharers, not 
in accordance with the decree, but upon 
other considerations, to pay in the expenses 
(Ameen’s fees) remaining due, and on failure 
by such co-sharer (not being the party or- 
dered by the’ Civil Court to bear the ex- 


pense), puts up the share osuch co-sharer, - 


for gale as for an arrear of Government Re- 
venue, The co;sharer whose share is sold, 
without making an appeal te” the Commis- 
sioner of Revenue under Section 83 Act 
XI of 1859, brings a suit to set aside the 


sale and to recover “the property, alleging | 


that there was no arrear due, which was 
recoverable as an arrear of Government 


ea 
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Revenue, and that the provisions of the 


Act do not apply. 

Is the suit cognizable by the Civil Court 
or'not ? 

The judgments of the Full Bench were 
delivered as follows :— 


Macpherson, J. (Peacock, C. J., and 
Bayley, J. concurring.)—I would answer 
this question in the affirmative ; for there 
was nothing due from the plaintiff which 
was recoverable as an arrear of Government 
Revenue, and therefore the provisions of 
Act XI of 1859 are not applicable to the 
case, and the plaintiff is not debarred by 
that Act from bringing the present suit. 


As the partition was being carried out by 
the Collector under a decree of a Civil Court, 
and as the latter had directed that all the 
costs of the partition should be paid by the 
proprietor of the 14 anna share alone, the 
Collector had no power to order the Ameen’s 
costs to be paid by the plaintiff. That this 
is s0, Appears upon a consideration of Regu- 
lation’ XIX. of 1814 and Act XI of 1838, 
upon which two enactments the whole ques- 
tion turns. It is quite clear that when the 
partition is made under a deeree ofa Civil 
Court, the Court, and not the Collector, has 
power to direct by whom and in what pro- 
portions the costs are to be pnid. 


Section 3 of Regulation XIX. of 1814 
enacts that “the division of every zemin- 
“ dary, independent talook, or other estate 
“ paying revenue immediately to Govern- 
“ ment, which may be ordered to be divided 
“into twoor more distinct estates and * * * 
“ are to be executed under the superintend- 
“ence of the Collector of the District in 
“ which the estate may be situated.” 


Section 4 relates to cases in which the 
co-sharers all join in applying to the Collec- 
tor for a partition, without their having 
recourse at all to a Civil Court. It is pro- 
vided that all authorised expeuses incurred 
in making the division are to be borne by 
the proprietors. in the proportion which the 
jumma of thejr respective shares, after the 
divisiom has been completed, shall bear to 
the jumma of the whole estate. ‘‘ This 
“ rule, however, is not be understood to pre- 
“ clude the parties concerned from eutering 
“ into private mdjustment among themselves 
“of the proportiens in which such ex- 
‘t penses shall be severally borne by them: 
“ and whenever the whole amount demand- 
“ able on that account shall be tendered to 
“the Collector by one or more of the par- 
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“ ties, he shall receive the same accordingly ; 
* and, on the contrary, if the amount be not 
‘t so tendered, he is to enforce the rule 
“ above laid down (if it be not paid) by the 
“ same process against the sharer, or sharers, 
“ failing in the payment of their proportions, 
“as is prescribed for levying arrears of ’ 
€ revenue.” 


Section 5 relates to cases in which the 
partition is to be carried out by the Col- 
lector in obedieuce to thedirection of a Civil 
Court. It says :—‘‘ Whenever the Courts of 
“ Justice may pass a decree awarding to any 
“ person the proprietory right in * * *, and 
“may issue a precept to the, Collector re- 
“quiring him to divide the estate, * * * 
“ they shal! make it a general rule to direct 
“at the same time that the party, or parties, 
“who may have withheld the right so 
“decreed, shall defray tbe whole of the 
“expense which may be incurred in the 
“subsequent process of dividing, separating, 
“and giving possession of, and “apportioning 
“the public revenue on the portion of the 
“estate or land so decreed. Provided, 
“ however, that if any special reason shall 
‘appear fora deviation from this general rule, 
“the Court shall be at liberty to direct the 
“ expensein question to be defrayed by all, or 
“any of the parties to the decree, in such pro- 
“í portions as the Court passing the decree 
“may, from a consideration of the particular 
“ circumstances of the case, deem equitable. 
“ Copies of all orders which the Courts may 
“ pass under this Section are invariably to 
“be transmitted to the Collector for his 
“guidance, together with the precept 
“which the Court may issue to him requir- 
“ing him to divide the estate, &c.” 


It will be observed that it is noé provided 
that the Collector is to enforce payment of 
expenses or costs which are payable under 
Section 5, or that the amount is to be levied 
(like costs or expenses payable under Sec- 
tion 4), by the process ‘ prescribed for levy- 
ing arrears of revenue.” 

Section 12 enacts that ‘‘ when an estate 
“shall be ordered to be divided, the Collec- 
“tor shall appoint a creditable Ameen to 
“make the division, who shall receive a 
“ percentage on the amount of the jumma 
“of the whole estate, as a remuneration for 
“ his trouble and the expense of establish- 
€ ment.’ 


Section 15 fixes the amount of the Ameen’s 
percentage, and provides that when a 
measurement of the land is necessary, the 
additional establishment for the performance 
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of this spetial duty “shall be separately 
. “paid by the several sharers in proportion to 
‘their respective interests in the estate, by 
“a monthly allowance to be approved by the 
Collector.” This Section also provides that 
the Collector, on delivering the sunnud to 
the Ameen, shall advance to him one-third 
of his percentage; and it gives directions as 
as to how and when the remaining two-thirds 
are to be paid. 


But this Section 15 is repealed by Act XT 
of 1838, Section 2 of which enacts “ that it 
“shall be lawful for the Sudder . Board of 
. Revenue at Calcutta, with the sanction of 
“ the Governor of Bengal * * * to fix the 
“ remuneration of an Ameen, * * * and to 
“ canse the sameto be levied from the parties 
“ concerned, in the same manner as an arreàr 
“of revenue, at such periods, and in such 
“ proportions, as the said Board may think 
ci fit.”? ° 


Itis under the authority supposed to be 
given by these Sections that the Collector 
in the present -case treated the amount in the 
payment of which the plaintiff made default, 
aS an arrear of revenue, and sold his share 
under Act XI of 1859, © i 


Section 5 of Regulation XIX. of 1814, 
which gives the Civil Court power to direct 
by whom andin what proportions the ex- 
penses ofthe partition are to be borne, re- 
mains unrepealed; Section 15 alone is ex- 
pressly repealed by Act XI of 1858; and 
the object of that Act is merely to abolish 
the fixed percentage and the- other rules 
relating to the percentage contained in 
Section 15, and to substitute in their room 
a variable remuneration, to depend upon the 
discretion of the Board of Revenue, exercis- 
ed with the sanction of the Governor of 
Bengal. ` Section 2 of Act XI cannot be 
rend as repealing one of the most material 
parts of Section 5 of Regulation XIX. of 1814, 
merely because it.empowers the Board of 
Revenue, with the sanction of Government, 
to fix the remuneration of an Ameen, and to 
cause the same to be levied as an arrear of 
revenue in such proportions as the Board 
may think fit, Itis tobe read as applying 
only to cases under Section 4, which em- 
powered the Collector to enforce payment 
of the expenses incurred ‘in making partitions 
under that Section, and notas interfering 
with the jurisdiction expressly given to the 
Civil Courts by Section 5. 


Section 15 of Regulation XIX. of ‘1814 
having been repealed, the Collector is not 
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bankruptey where there is no 
.creditor’s debt, or where the alleged bank- 
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now, whatever he may have heen sv loug as 


that Section remained in force, under any 


obligation to make an advance to the Ameen. 
If the party who has been directed by the 


Civil Court to pay the costs does not do so, 
and if none of the others interested put the 
Collector in funds to proceed, all that the 
Collector has to dois to hold his hand, and 
report the state of things tothe Civil Court, 
under whose precept heis acting. The Civil 
Court has ample power to deal with such a 
contingency. 


It is not unworthy of remark that in none 


of the letters or orders of the Board of Re- 


venue upon the subject of partitions, can I 
find any allusion to Section 5 Regulation 
XIX. of 1814, or to the case of a partition 
which is made by the Collector in obedience 
fo an order of a Civil Court. Section 4 ig 
the Section to which alone express reference 
is made, and the form which is given in the 
later rules as that to be used by the Collector 
in making his report to the Commissioner 
as to batwaras which are peuding, is ex- 
pressly stated in the rule to be the form of 
the report to be made by Collectors under 
Clauses | and 3 of Section 4. It is probable 
that it never was intended by the Board of 
of Revenue that their rules should be applied 
to eases falling under Section 5, 


It remains to consider whether the aqla 
having, as a matter of fact, been conducted 
under Act XI of 1859, the present snit ig 
therefore barred. I agree sulistantially with 
Mr, Justice Dwarkanath Mitter in the ob- 
servations which, in referring the matter to a 
Full Bench, he made on this partofthe case, 
I think thatas nothing was due from the 
plaintiff which could legally be recovered 
from him as an arrear of Government Re- 
venue, the Collector had no juri-diesion to 
proceed aguinst the plaintiff's property under 
Act XI of 1859.. That Act defiues what 
the term “arrears of revenne” means 
and declares that the Civil Conrts shall 
have no jurisdiction to interfere when 
sales have taken place “under the pro- 
visions of the Act.” In the present ense, 
no arrear of revenue was due, nor any thing 
which could legally be levied as such.” Act 
XI of 1859, therefore, did ‘not apply to the 
case at all, and the sale did not take place 
under its-provisions, a 

a + 
The case resembles ap adjudication of 
petitioning 


ruptis not a trader. (See Perkin versus 
Proctér, II. Wilson’s Reports, page 382). 
B 
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The Collector's jurisdiction was a limited 
one, aud ag he bed no power to ask the 
plaintiff to pay any part of the costs of the 
butwara, and there was therefore no de- 
mand against the plaintiff realizable in the 
same manner as arrears of revenue, he had 
no power to order the sale, and consequently 
the case is not one within Section 33 of Act 
XI of 18388. There wag an absence of 
jurisdiction to order the sale, and not a mere 
error or irregularity in conducting it. l 

On the whole, I think the plaintiff’s suit 
was properly brought in a Civil Court, al- 
though no appenl was made to the Com- 


missioner under Section 33 of Act XI of 1859.-| 


Jackson, J.—The question before us in 


this case is as follows :— 


«On the suit of one or more co-sharers, 
“a butwara is decreed by the Civil Court, 
“which makes provision in its decree for 
“the payment of the expenses of partition 
“ by certain co-sharers indicated on proceed- 
‘tings tuken before the Collector in pursu- 
“ance of the decrée. He calls upon some 
‘of the co-sharers, not in accordance, with 
“ the decree, but “upon other considerations, 
“to pay in the expenses (Ameen’s fees) 
“remaining due, and in failure by, such 
“« co-sharer (not being the party ordered by 
‘the Civil Court to bear the expenses) puts 
“Sup the share of such co-sharer for sule as 
‘for an arrear of Government Revenue. 
‘The co-sharer whose share is sold, without 
“making an appeal tothe Commissioner of 
“Revenue under Section 33 Act XI of 
1859, brings a suit to set aside the sale 
“and to- recover the property, alleging that 
“there was no arrear due which was re- 
“ coverable as an arrear of Government 
‘Revenue, and that the provisions of the 
“Act do not apply. Is the suit cognizable 
“ by the Civil Court or not ?” 


The facts of the case out of which the 
question arises are staled in the judgment of 
‘Mr. Justice Mitter, one of the Judges who 
referred the case to this Bench; and ‘it is 
only necessary to say in this place that the 
special appellants were plaintiffs in one of 
the four suits brought by the several parties 
whose intefests-in the aggregate make up 
14% nanas share in the Mehal sold (Mouzal 
Mungalpore Musha), and that the Civil Court 
had made nedecree for the separation from 
the estate of 13 aunas share, directing that 
the expense of the. yartition should be borne 
.by the owner of that share, and had issued a 
precept to the Collector accordingly. The 


Collector, notwithstanding the provisions of 
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the decree, called upon the plaintiffs and other 
co-sharers to deposit the fees of the Ameen, 
and, on their failure to doso, put up the 
estate for sale as for “a demand realizable 
in the same manner as arrears of revenue 
are realizable.” It was purchased for the sum 
105 rupees by the defendants Nos. 1, 2, 3, and 
4, who are described as mookhtars, the value 
of the property being statedin the proceed- 
ings below as 15,000 rupees. It also stated 
thatthe butwara or partition. on account of 
thé expenses of which the estate was sold, 
has never taken place, and this statement 


‘is not gainsaid. 


After the sale, some of the -parties ‘inter- 
ested made an appeal to the Commissiouer 
of Revenue, complaining « of irregularities. 
in the Collector’s proceedings; but- their 
appenl was rejected, and, in consequence of 
that rejection, the suits were commenced. 


As far as wecan discern, the defendants 
in their written statement appear to have 
confined themselves to answering the ob- 
jections raised before the. Commissioner, 
observing also that as the majority of the 
144 annans co-shnrers had not appealed to 
him, the sale had become final. 


All the suits were dismissed by the Moonsiff, 
and his judgment was affirmed by the 
Principal Sudder Ameen. 


No issue as to the Collector’s right to 
sell was framed in the Moonsiff’s Court, nor 
does the point appear to have been distinctly 
made in the memorandum of regular appeal, 
from which.it may perhaps be objected that 
the question submitted to us does not properly 
arise in the special appeal, inasmuch as 
the Lower Appellate Court was not called 
upon to determine it, 


I think, however, that as the plaint fully 
disclosed the character of the butwara pro- 
ceedings, that is, that they were. commenc- 


-ed by order of the Civil Court, which has _ 


authority to determine by whom the ex- 
penses are to be paid, it became a material 
question in the suit against which party 
the order to piy had been mude, and whe- 
thér a demand of the expenses from any 
one but such party was a demand realizable 
in the same manner ns arrears of Govern- 
ment Revenue. 


It is the duty of the Court which has to 
try an original suit to frame the issues of law 
and fnet which arise out of the circumstances 
of each case ; and there can be no doubt that 
in the present case the question before us is 
one which it was essential to determine. 
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It is now distinctly raised by the third 


ground of special appeal and by the respond- ; 
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The purchasers contend that Section 38 
Act XI of 1859 expressly prohibits the cog- 


ents contention that, whoever may have! nizance of this suit, and we must, therefore, 


been the party originally liable to pay the 


butwara expenses, the act of the Collector. 


in selling under Act XI of 1859 cannot be 
questioned otherwise than iu accordance with 
Section 33 of that enactment. 


I proceed, therefore, to state the opinion 
at which I have arrived, and the subject 
may, for this purpose, be conveniently divi- 
ded into two heads. 


1st.—Is it competent to te Civil Courts, 
with a view to affording relief to a suitor 
who complains of a sale as made without 
authority of law, to inquire whetler in the 
particular case, the Collector had authority 
to sell ? 


2nrd.—Was the Collector in the. present 
case competent to sell? i 


The jurisdiction of the Civil Courts is 
broadly bnsed on the lst Section of the Code 
of Civil Procedure which declares that “ the 
“ Civil Courts shall take -cognizance of all 
“ suits of a Civil nature with the exception 
“of suits of which their cognizance is bar- 
“red by any Act of Parliament, or by any 
“ Regulation of the Codes of Bengal, Ma- 
“ dras, and Bombay respectively, or by any 
“ Act of the Governor General of India in 
“ Council.” : 


This Section comprises matters cognizable 
by the Civil Courts. By the use of the words 
“ suits of a Civil nature” the Code avoids 
the details given in the Regulations, and it is 
thereby intended to include all suits of a Civil 
nature. The provision for exemption is 
generally given so as to include exemptions 


already made, or which may hereafter be 


made by any Act of Parliament, Regulation, 
or Act. For instanca, all causes of action iu 
matters of a. Criminal nature are excepted 
by the Regulations: actious thereon will not, 
therefore, lie in the Civil Courts under this 
Code. . 

And certainly thə compulsory sale of a 
man’s estate in order to realize a demand 
for which he was not linble, on account of 
the expenses attending’ an operation which 
he did not desire, and which was never 
completed,is a wrong, than which it is diffi- 
cult to conceive any more serious. And the 
recovery of an estate taken out of the plaint- 
ifs hands by such a sale appenrs to be a 
relief which he may most reasonably ask 
: for, unless the coguizance of the wrong and 
the granting of the relief be expressly barred 
by any existing legislative prohibition. 


consider the precise effect of that Section. 


The words are: ‘No sale for arrears of re- 
“venue or other demands realizable in the 
“same manner as arrears of revenue are 
“realizable, made after the passing of this 
“ Act, shall be annulled by a Court of Justice, 
“ except upon the ground of its having been 
“made contrary to the provisions of this Act, 
“and then only on proof that the plaintiff 
“has sustained substantial injury by reason 
Sof the irregularity complained of ; and no 
“such sale shall be annulled upon such 
“oround unless such ground shall have been 
‘declared aid specified in an appeal made 
“to the Commissioner under Section 25 
“of this Act; and no suit to annul a sale 
“made under this Act shall be received by 
“any Court of Justice unless it shall be in- 
“stituted within one year from the date of 
“the sale becoming finn! and conclusive, as 
“ provided in Section 27 of this Act: 
“and no person shall be entitled to contest 


“the legality of a sale, after having received- 


“any portion of the purchase-money. Pro- 
“vided, however, that nothing in this Act 
‘contained shall he construed to debar any 
“ person considering himself wronged by uny 
‘act or omission connected with a sale under 
“this Act, from his remedy in a personal 
“action for damages against the person by 
“ whose act or Omission he cousiders himself 
“to have been wronged.” 


It will be seen that there is one ground, 
namely, a contravention of the provisions of 
the Act accompanied by proof that the plaint- 
itf had sustained substantial injury by reason 
of the irregularity complained of, upon which 
sales mude “after the passing of the Act” 
and “uuder the Act” may be annulled by 
a Court of Justice, provided that the plaintiff 
shall have made an ineffectual appeal on the 
same ground to the Commissioner, and pro- 
vided that the suit be commenced within one 
year, aud that the plaintiff have received no 
part of the purqhase-mouey, . 


Now, the only ground on whi@h the Com- 
missioner can entertain an appeal and annul 
the salə is stated in Section 25, viz., that © it 
“shall appear to him not tó hawe been con- 


‘ducted according to the provisions of the 
“ Act.” 


Taking the two Sections together, it ig 
cleur-that the appeal to the Commissioner 


and the resort to a civil suit here spoken of, e- 


me 
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and guarded by so may restrictions, were 
meant to apply to errors of procedure, the 
authority to sell being unquestioned. 


But if the respondent’s contention be cor- 
rect, the Collector might mot merely sell for 
an arrear of revenue where no arrear was 
due, but sell one estate for the arrear due 
upon another, or sell to recover an amount 
due upon a bond; and so long as he care- 
fully observes the forms aud rules preseribed 
by the Act, the unfortnuate owaoer would be 
without n remedy. For the power reserved 
to the Commissioner hy Section 26 to re- 
present a case of hardship or injustice to the 
Bonrd of Revenve, who, if they see cause, 
mny recommend to the Local Government to 
annul the sale, —a power which mny be exer- 
cised or not at the discretion of the Commis- 
sioner.—nffords a snfe-guard (if it would 
touch the case at, all) very far short of the 
right of submitting one’s wrong to the Courts 
of Law, which are governed by settled princi- 
ples. and where.redress, if denied by an in- 
ferior tribunal, may be obtained on appeal. 


I think that Section 33 refers to sales 
for arrears of revenue, &c., made under 
the Act, that is, where the Collector had 
authority to sell, but which from defect 
of procedure are productive ofinjury to the 
party, may beset nside, but that cases in which 
there is a total want of jurisdiction Iu the 
Collector, for example, the cases mentioned’ 
in the 8th Section, are uot touched by 
Section 83 at all. 


This view derives confirmation as well 
from the different class of circumstances by 
which the sale is to be affected; as from the 
use of a different term in Section 8 to in- 
dicate the way in which the sale is to be 
affected ; for, while Section 33 provides that 
by reason of irregularities in the conduct of 
the sale, the sale may be annulled or can- 
celled and have its efficacy taken away, 
on the other hand there seems ‘to be fair 
ground for inferring that Section 8 refers to 
circumstances which & priori ought to bar 
the sale, and which, if the sale take place 
notwithstanding, will avoid it or make it 


avoidable. 


It is no doubt possible to make too much 
of mere veéxbal distinctions, and all that is 
yecessary for the purposes of the present 
discussion is to show that the Act itself con- 
tains a reference to ‘cases in which a sale 
under the Act might be avoided other than 
the cases in which an appeal might be en- 
tertained by the Commissioner. 
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But itis quite possible to conceive sales 
under color of Act XI which are uot sales 
on account of an arrear of revenue or of 
any demand recoverable in the same manner 
as arrears of revenue; and the appellant con- 
tends that the sale which took away his — 
estate is asale of that character. 


Take, for instdnce, the case of a Collector 
selling land which was not an estate paying 
revenue to Government, or selling for .the 
realizatiou of unpaid Municipal taxes. 


It would clearly be no answer to a suit 


-brought for the Purpose of setting aside such 


a sule that the suit was barred’ by Section 
33 Act XI of 1859. 


Where the competency of a Court or an 
authority invested with a limited jurisdic- 
tion to do a particular act depends upon a 
condition precedent, and that condition is 
not shewn to exist, the act done in the ab- 
sence of such condition will, I think, be 
wholly void, and an action will lie to set it 
aside, as in the case of an adjadication of 
bankruptcy where the-party adjudged a 
barkrupt is not a trader, or there is no 
deht to a petitioning creditor. 


I toke it, therefore, that if the plaintiff 
can show that the act is irrelevant, his suit 
to set aside the sale will be quite maintain- 
able; though he should not, have made an 


-appeal to the Commissioner. 


I am under the impression that it has been 
decided by the late Sudder Court that in 
a suit of this description, the 12 years rule 
of limitation, and not that of one year, will 
apply. l l 

It is necessary, therefore, to see- whether 
in this case, the sale was under the, provi- 
sion of the Act. Wasit made on account 
of any demand which, by any Regulation or 
Act in force, is directed to be realized in 
the same manner as arrears of revenue ? 


Act XI of 1859 does not itself contain 
any enumeration of such demands, though 
some of them are specified ; but the authority 
for so realizing particular demands is con- 
tained in the enactments which deal with 
the different subjects. 


Regulation XIX. of 1814 and Act XI of 
1838 have been supposed to give authority 
for treating the expenses of butwaras ge- 
nerally as demands recoverable under the sale 
law. But it seems very clear that such au- 
thority extends only to eases in which the 
parties make direct application to -the Col- 
lector. 
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The Act of 1838 was merely a substilute 
for the repealed Section 15 of Regulation 
XIX. of 1814. That Section itself provided 
rules under’ which the Ameen was to be re- 
munerated by a fixed percentage, and cer- 
tain portions of the sum allowed were to be 
paid to him at various stages of the inquiry. 

By the new Act, it was left to the dis- 
cretion of the Board of Revenue with the 
sanction of Goverument to fix the remunera- 


tion of an Ameen and to cause the same to 


be levied from parties concerned, in the same 
manner as an arrear of revenue, at such 
periods and in such proportions as the Board 
might think fit. 


The repealed Section did not contain any 
authority for the levy of the Ameen’s fees, 
the needful authority being contained in 
Section 4, by which, unless the parties came 
to an agreement as to the proportiéns in 
which the expense was to be borne and 
made tender to the Collector accordingly, 
the whole was‘to be levied from them “ by 
“ the same process against the sharer or 
“ sharers failing in the payment of their pro- 
“ portions as is prescribed for levying arrears 
“of revenue.” That Section has not been 
repealed, nor has the 5th Section ; and con- 
sequently the words of Act XI of 1838 
must be so read with the words of those two 
Sections that the words “ parties concerned”’ 
shall be interpreted strictly in accordance 
With the cirsumstances ; that 1s, to mean the 
co-sharers in general where the application 
has been made to the Collector direct, but 
where the partition is under a decree of the 
Civil Court, then the sharer or sharers who 
may ‘huve been ordered by the decree to 
bear the expense. 


Nor indeed now that the Collector is no | 


longer called upon to advance the funds re- 
quired, does there seem to be any reason why 
he should proceed in the matter until he has 
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lector to make a butwara at the expense of 
nny party indicated, I conceive that it would 
be a perfectly good returu ifthe Collector 
certified that the expenses had not been de- 
posited, on which the Court might proceed 
to make further order as it thought fit. 

If the law were otherwise, one co-sharer 
might ruin or seriously injure the others by 
obtaining a decree for partition at his own 
expense, and then, by wilfully withholding 
the Ameen’s fees, causing the whole estate to 


be put up to sale. 


In this case, it is quite clear that the plaint- 
iffs were under no liability to pay in the ex- 
penses of a proceeding which was not for 
their benefit, and that the sale, under such 
circumstances, of their estate as for an arrear 
of Government Revenue, was an act done 
wholly without authoritysthat the sale con- 
veyed no title, and that the plaintiffs are 
consequently entitled to recover possession 
by a suit in the Civil Court. 

I would, therefore, answer the question 
put to us in the affirmative. - 

I bave stated my own view founded upon 
such construction as I have been able to put 
upon the Sections of Regulation XIX. of 
1814, and it is a safisfaction to me to be 
able to cite in confirmation of if the opinion 
of Sir Henry Ricketts, one of the ablest and 
most experienced Revenue Officers this coun- 
try has seen in our days. 

Tle opinion is to be found in a little work 
of his, no doubt of an elementary character, 
but prepared with much care for the- assist- 
ance of young officers in passing their exa- 
minations, and it is all the more emphatic 


| from the particular form, that eof question 


and answer, in which the boek was com- 
posed. 

The question and answer will be found 
at puge 52-of the 2nd edition. 


Glover, J.—I concuryin the answer pro- 


received the necessary amount; and ifa ' posed to.be delivered to the question which 


precept were issued in any case to the Col- ; 


has been put to us, 
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The 12:h Şeplem uer 1853. 
Present :- 


The Hon’blo Sir Barnes Peacock, Kt., Chief 
Justice, aud the Howble L. S. Jackson, 
J. B. Phear, A. G. Macpherson, aid 
Dwarkanath Mitter, Judges. 


Hindoo Law—Succession—Mitak- 
shara~—Sister’s 500. 


Case No. 3095 of 1866. 


l from a decision passed by 


| Special Appea 
Hooghly, dated the 3lst July 


the Judge of 


` 1866, reversing a decision of the Sudder |, 
Ameen of that District, dated the 27th. 


February 1866. 
Omrit Koomaree Dabee (Plaintiff) Appellant, 
versus 


Luckhee Narain Chuckerbutty (Defendant) 
Respondent, 


Baboo Kalee Prosunno Dutt for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 

In the absence of nearer relatives a man may be heir 
to his mother’s brother as regards property subject to 
the Mitakshara. 

This case was referred to the Full Bench 
by Bayley and Phear, J. J. under the follow- 


ing remarks :— 


. Bayley, J.—In this case plaintiff Nundlal 
(how deceased, but represented in the appeal 
by his widow) sued for the property of one 
Rughoonath, his maternal uncle, on the alle- 
gation of a right of inheritance. : 


It appears that Rughoonath had a daughter 
Koochilmonee, and that on her death one 
Suroop obtained Rughoonath’s property, 
Nundlal sued Suroop for possession in case 
No. 92 of 1861, got na decree and possession, 
but was dispossessed by one Jauclimenarain, 
a decree-holder, who sold the property in 
_ guit in execution as that of his judgment- 
debtor, Suroop. 


Defendant, Suroop, denied that plaintiff 
ever was in possession, and. stated that 
Lukhee Narain’s decree against Suroop was 
collusive. Suroop also pleaded that plaint- 
iff’s ancestor having come from the Mithila 
country, plaentiff wasincapable under Mitak- 
shara law of inheriting, being a sister's son, 
and so also could not sue. 


The Lower Appellate Court has found 
that plaintiff’s suit against Suroop, decided 
on an admission by Suroop of plaintiff's right 
of inheritance, was collusive and in fraud of 
Luckhee Narain and other of Suroop’s credi- 
tors ; and further, that the plaintifl’s posses- 





sion was not proved. The Lower Appellate 
Court filly held that the plaintiff's family 
| eame from Mè fila; that they maintained 
the rights and ceremonies of the Mithila 
| branch of the lindoo law ; and that they 
jwere bound by the Mitakshara law ; that 
according to that law (citing page 28, Vol. 
1, Macnaghten) a sister’s son is excluded 
from inheritance, and * therefore plaintiff, ne- 
ver having been in possession aud not being 
l entitled to inherit, is not in a position to sue 
defendant and is not entitled to possession.” 


The plaintiff's appeal was, therefore, dis- 
missed by the Lower Appellate Court with 
costs. 





On special appeal it is urged :— 


l1. ‘That uuder the Mithila law a sister's 
son can inherit. 


2. That the JMitakshara law does not 
govern the case. 


3. That plaintiffs possession does nob 
affect the rights of the case. 


4. That Koochilmonee only succeeded her 
uncle Gunganarain under a compromise, and 
that the rights of the reversiouers were fully 
reserved thereby. 





The Ist and 2nd grounds only are pressed 
on us, aud indeed, in my view of the cnse, the 
8rd and 4th grounds do not arise, for I think 
that Mitakshara law does govern the case 3: 
and that even according to it the sister’s son 
does inherit as a bondhu. 


As to the question whether Mithila law 
governs the case, I would observe that it is 
quite clear from the evidence that the family 
is one of Kanouj* Bralimias ; and that there 
is nothing in that evidence to show that 
they emigrated from the Mithila country. 
That country is as defiued in the map an- 
nexed to Baboo Prosono Coomatr’s translation 
of the Bibadh Chintamoni. It-is, however, 
pleaded that the Judge has found that the 
plaintiff’s ancestor did come from, and retain 
the religious rights and ceremonies of Mithila. 
But the Judge finds this wholly without 
or rather against evidence; andin the face 
of plaintiffs’ own pleading that they were 
governed by the laws of the Bengal School, 
aud also in the face of the entire absence of 
evidence that the plaintiffs’ ancestor came 
from Mithila, the statement” of the Lower 
Appellate Court cannot, I think, under such 
circumstances, be accepted as a legal find- 
ing of fact. 


* TRA AINN | 
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Then it is pressed on us (and I will not 
say altogether wrongly) that even if the 


family be not shewn to come from’ Mithila, ` 


still the Mithila law may be looked to with 
a view to illustrate Mitakshara law, as 
they approach very nearly, and indeed agree, 
on many points, 


In this view the Bibadh Chintamoni, 
(p. 228, Ed. 1863), Baboo Prosono Coomnr’s 
translation, is referred to as an authority 
recognized and relied on for Mithila law. 
The passage is as ‘follows :— 


Vishnoo says—“ The wéalth’ of him who. 


“ Jenves no issue goes to his wife. On fail- 
‘ureof her, to his daughter. If there be 
“none, to the mother. If she be dead, to 
“thefather. In failure of him, to the bro- 
“ thers. After them, it descends to the 
‘“brother’s son. If none exist, passes to 
“the kinsmen (bondhu). In their default, 
“ to relatives (snenlya).* On failure of 
“ these, to the fellow-student. For want of 
“ these heirs, the property escheats to the 
“king, excepting the wealth of a Bramin.” 


Agnin a passage in page 299 .of the 
game work is cited. It is as follows :— 


‘¢ Therefore, the summary of the above men- 
“ tioned heirs is this—first, the son ; on failure 
“of him, the grandson ; in his absence, the 
‘* prandson’s:son ; on failure of him, a chaste 
“ wife;in her ‘default, the daughters ; in 
“ their absence, - the mother; in her default, 
‘the father; and in his default, the daugh- 
& ter’sson; and in defaultof him, the brother ; 
“in his default, the brother’s son ; and on his 
“ death, the nearest kinsmen ; in default of 
“them, the remotest kindred according to their 
‘© order; in default of all-these, the nearest 
 saculya ; on failure of tliem, the remotest 
“ saculya ; in their ubsence, maternal uncles 
“ and others; but, on fnilure of all these 
“heirs, the king inherits, except the pro- 
“ perty of Brahmana, which goes to an- 
‘* other. Brahmana.” 


It is further argued ihat the Mitakshara 
Jaw shows that n sisters son would inhertt 
in this case, and Section 6, page 332, Cole- 
brooke’s translation of the Jlifakshara, is 
first cited to us in support of this plea. 


It is as follows :— 


“ On failure of gentiles, the cognates are 
“heirs. Cognates are of three kinds ; related 
to the person Polar aie. we father,—or 
“ to his mother,—as is declaféd by the fol- 
“ lowing text : ‘The sons of his own father’s 
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“ sister, the sons of his own mother’s sister, Ä 
“ and the sons of his own maternal uncle, 
‘must be considered as his own cognate 
“ kindred. The sons of his father’s paternal 
“aunt, the sons of his father’s maternal 
“ aunt, and the sons of his father’s maternal 
‘uncle, must be deemed his father’s cog- 
“ nate kindred; the sons ‘of his mother’s 
“paternal aunt, the sons of his mother’s 
“ maternal aunt, and the sons of his mother’s 
‘maternal uncles, must be reckoned his 
“« mother’s cognate kindred.” 


Next, Chapter 2, Section 5, verses 3 and 6, 
are-cited, viz :—‘¢ On failure of the paternal 
“¢orandmother, the (Goéraja*), kinsmen 
“ sprung from the same family with the de- 
“ceased, and (Sapinda +) connected by 
“funeral oblations, namely, the paternal 
“« orandfather, and the rest, inherit the estate. 
‘ For kinsmen sprung froma different family, 
‘but connected by funeral oblations, are 
‘indicated by the term cognate.” “If 
‘there be.none such, the succession de- 
‘volves on kindred connected by libations 
“ of water, and they mus¢be understood to 
“reach to seven degrees, beyond the kindred 
© connected by funernl oblations of food, or 
‘else as far as the limits of knowledge 
‘Cas to birth and name extend. According- 
‘ly Vrihut-Menu says—The relation of the 
“© Sapindas} or kindred connected by the 
« funeral oblation ceases with the seveni 
“person, and that of Samanodacas,{ or 
‘‘thosa connected by a common libation of 
“water, extends to the fourteenth degree, 
‘Sor, ag some affirm, it reaches as far as the 
“ memory of birth and name extends. This 
“ig signitied by ‘gotra, or the relation 
“of family namo.” 


Then a passnge of the Mitakshara not 
in Colebrooke’s translation is cited. It is, 
on a translation of the original accepted 
by both parties, as follows :—“ When one 
“ having gone to a foreign country dies, let 
“the descendants, cognates (bondhus), 
“« gentiles, or his companions, take the 
 ooods ; in their default, the king. Whea 
“ of those who are associated in trade, any 
“one, having. gone to a foreign country 
« dies, then his share shall bg taken*by his 
“heirs, è e. the son and other descend- 
“ants, cognates, bondhava,§ i. e, the 
“ mother side relatives, the maternal uncle, 
“and others, the gentiles 7%e., sapindas, 
“ besides the son and “other descendants, 
‘Sand those who are éome, z. e., those asso- 
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“ ciated in trade, from the foreign country. 
“ In their default, i. e., in default of the des- 
‘“‘cendants &c., let the king take. By the 
‘word ba (or), the sage shows their rights 
“ severally. The rule as to the order con- 
“ tained (in the text),—the wife, daughters, 
“ &¢.,— is also to be understood for this place. 
“ The necessity for the text is to exclude the 
“ pupil, the fellow student, the Brahmin, 
“ and to include the trader.” (Mitakshara, 
p. 322, 8rd Ed., 1829.) 


The next passage cited is from the Virmi 
-trodaya, a work which Mr. Colebrooke 
states (nud the Vakeel of the opposite party 
. admits) ig one recognized as of authority on 
Mitakshara law. 


Tn default of the Samanodakas, dbondhus 
“ (cognates) are heirs. Cognates are of three 
“kinds, related to the person himself, to his 
‘father, or tohis mother. Accordingly the 
“following text :—‘ The sons of his own 
« father’s sister, the sons of hisown mother’s 
“sister, and thesons of his maternal uncle, 
“must be consifered as his own cognate 
‘kindred. The sons of his father’s paternal 
“aunt, the sons of his father’s maternal aunt, 
& and the sons of his father’s maternal unele, 
“ must be deemed his father’s cognate kindred. 
‘©The sons of his mother’s paternal aunt, the 
‘ sons of bis mother’s maternal aunt, and the 
á song of his mother’s maternal uncle, must 
“be reckoned his mother’s cognate kiudred. 
« Here by reason of near affinity the cognate 
‘kindred of the deceased himself in the first 
tt instance, then the father’s cognate kindred, 
“and nexé his mother’s cognate kindred, suc- 
‘ceed. This is the order of succession. In 
“the text of Menu:—‘Then the distant 
‘(kinsman shall be the heir, or the spiritual 
‘‘ preceptor, or the pupil,’ the term Sakulya 
“ comprehends the persons descended from 
` «the same family (sagotra), and the kinsman 
‘allied by common libation of water (Sama- 
« nodaka); the maternal uncles and the rest; 
“and the three kinds of cognates. ‘The term 
“ cognate (bondhu) in the text of Jogeesh- 
“wara or Jagnavalkya must comprehend 
“also the maternal uncles, and the rest ; 
‘“ otherwise" the maternal uncles and the rest 
_ “ would beeomitted, and their sous would be 
 ¢gntitled to inherit, and not they themselves 
“ though nearer in the degree of affinity.—a 
“ doctrine ‘highly objectionable.” (Virini- 
trodaya, p. 209). 


Lastly, the spevial appellant cites, the 
Nirnaya Shindhu in which is the passage :— 
‘Tu default of the brother’s son, the father, 
“ the mother, the daughter-in-law, sister and 


“ her son, are entitled to perform the Shrad, 
“ because they are heirs,” 


It is also pleaded that by Mitukshara 
law, that which becomes woman’s property 
is not peculium, but does as stridhun (pe- 
culium does also,) descend to the wife’s 
own kindred. The passage in page 38 Vol. 
IL. of Macnaghten (given below) is cited to 
support this plea. 


‘In the Mitakshara whatever a woman 
“ may have acquired, whether by inherit- 
“ ance, purchase, partition, seizure, or 
“ finding, is denominated woman’s property, 
“ but it does not constitute her peculium. 
“ Authors differ in their enumeration of tha 
“ various sorts of stridhun, some confining 
‘‘ the number to eight, others to six, others 
“to five, and others to three; but as the 
‘‘ difference consists in amore or less com- 
“ prehensive classification, it does not re- 
“quire any particular notice. The most 
“comprehensive definition of a married 
‘*woman’s peculium, is given in the follow- 
“ing text of Menu: ‘ What was given 
“before the nuptial fire, what was given 
‘at the bridal procession, what was given 
“in token of love, and what was received 
“froma mother,a brother, ov a father are 
“ considered as the sizfold separate property 
“ of g married woman.’ And it may be here 
“observed that séridhun which has once 
“devolved according to the law of succession 
“ which governs the deséent of this peculiar 
“ species of property, ceases to be ranked 
“ as such, and is ever afterwards governed 
“ by the ordinary rules of inheritance;—for 
‘instance, property given to a woman on 
“her marriage is stridhun, and passes to 
“her daughter, at her death; but at the 
“ daughters death it passes to the heir of 
“ the daughter like other property, and the 
brother of her mother would be heir in 
“ preference to her own daughter, such 
“ daughter being a widow without issue.” 


On ahe other side, the ruling of Trevor 
aud Campbell, Justices, is-cited to us (8, 
Sevestre, 491, Gridharee Lall’s case)* in 
which it was held that the enumeration of 
bondhus is exhaustive, and not illustrative, 
and that none not enumerated can inherit. 
Under this ruling, a father’s maternal unele 
was excluded in that case and the plaintiff's 
sister’s son might be so in this case, 


nn > 
The respondent uses on his* part most of 
the arguments on which the learned Judges 
Trevor and Campbell came to the decision 








* See 4, W. R, Civil Rulings, p. 13, and 10 W. R., 
Privy Council, p, 81, 
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cited. Itis also pressed on us on the same 
side by respondent’s pleader that the word 
“inheritance” in page 38 of Macnaghten 
refers to inheritance of personal property ; 
that the context shows that personal pro- 
perty only, and not in any way real proper- 
ty, was in the contemplation of the writer. 
It would be against all recognized and well 
known principles of Hindoo law to allow 
the lusband’s property to go to the wife’s 
relatives instead of reverting to the hus- 
band’s relatives, and that, if there be any 
doubt, the passage here cited from Menu 
fully clears that doubt, by expressly restrict- 
ing the stxfold property of woman, and thus 
excluding inheritance of the husband’s 
estate. 


T am free to admit, that, at one time I felt 
that we ought to follow the ruling in Gri- 
dharee Lall’s case, but I think otherwise 
now. 


Because, jirstly, it is quite clear that 
the sister’s son is enumerated in the Virmi- 
trodaya and Nirnya Shindhu. 


Secondly.—Where sister’s son is not 
enumerated, remoter kinsmen, such as ma- 
ternal uncle and aunt’s sons, are so. Why 
then should the nearer kinsmen of sister’s 
sons be supposed to be excluded where more 
remote kindred are included ? 


Thirdly.—It would hardly be compatible 
with the known texts of the Hindoo law, for 
prescribing the provision of kinsmen, to ex- 
clude a kinsman as a sister’s son and to prefer 
aking, a Brahmin, a fellow student, to the 
sister’s son; moreespecially as the passages 
cited all look to remote kindred and others 
in preference to the king, Brahmin, fellow- 
student, &c. ` 


Fourthly.—I think the passage of the 
Mitakshara not translated by Colebrooke, 
thoughreferring to those who die in a foreign 
land, only recognizes kinsmen before the king, 
and only refers to theking of that foreign 
land, and perhaps as to the fellow trader, but 
in all other respects prefers all kinsmen to 
others zoć kinsmen. 


These considerations lead me to think, 
that it has been wrongly held in Gridharee 
Lall’s case, that the enumeration of the 
bondhus zs ggħaustive, not illustrative. 


I would fħerefore, not now, go into sub- 
sidiary points as to stridhun, but refer the 
case to the Full Bench to decide, whe- 
ther under Mitakshara law a sister’s son can 
‘inherit the real property of his maternal 


uncle, 
2 
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Phear, J.—The material facts of this case 
appear to me to be as follows :— 


The land which forms the subject of the 
suit was formerly the property of one Ru- 
ghoonath, on whose death without leaving 
male issue, it came into the possession and 
enjoyment of his widow. When the widow 
died, Rughoonath’s daughter Koochilmonee 
succeeded to the property, and at her denth, 
it passed into the possession of Aer husband's 
nephew named Suroop. 


„While the property was thus in the posses- 
‘sion of Suroop, one Lukhynarain, the holder 
of a bond from Koochilmonee, brought a suit 
upon it against Suroop as Koochilmonee’s 
representative. The plaint was filed on the 
30th April 1867, and Lukhynarain obtained 
a decree on the 27th November of the same 
year. In execution of this decree, the pro- 
perty in question was sold. It was bought 
by Lukhynarain himself; and in virtue of 
this purchase he has obtained possession of 
it. š 


The present suit was instituted on 2lst 
April 1864 by one Nundolall, seeking to 
obtain possession of the property for himself 
on a title superior to that of Lukhynarain, 
Suroop, and all others who claim through 
Koochilmonee. Nundolall, who has died 
since the filing of the plaint, was the soneof 
Rughoonath’s sister, aud in that character he 
contended in this suit, that on the death of 
Koochilmonee he was the heir of Rughoo- 
nath, and entitled to take his immoveable 


property. 


On this state of facts, as no effort was 
made by the defendants to justify as 
against the heir’s recourse to Ruglhoonath’s 
property for the satisfaction of Ioochil- 
monee’s bond, the first issue between the 
parties was, whether or not Nundolall as 
sisters son could by law inherit from 
Rughoonath. 


The Lower Appellate Court finding asa 
fact that the plaintiff's family came from 
the Mithila provinces, and* had always 
adhered to the religious rite and customs 
of those provinces, curiously enough held 
as a consequence that the plaintiff was bound 
by Mitakshara law. The Lower Appellate 
Court following the then construction of the 
Mitakshara law given” by Macnaghten, 
(Hindoo law, vol. I, p. 28), determined that 
the plaintiff, as sister’s son, was excluded 
from the inheritance, and, accordingly, it dis- 
missed his suit. 


c 


e 


80 Full Bench 


THE WEEKLY REPORTER. 


Rulings. [Vol. X. 





Against this decision, the plaintiff appeals, 
specially on grounds which are so worded 
as to appear very inconclusive as they stand ; 
but, as argued before us by both sides, they 
geem to be substantially, 1st, that the Court 
ought to have applied the Mithila law to 
the cnse instead of the Mitakshara law, and 
that by the Mithila law, the plaintiff was 
entitled to succeed ; 22d, that even by the 
Mitakshara law, if properly interpreted, 
the sister’s son was not excluded from the 
inheritance, 
` As to the first objection, it seems to me 


that the Iower Appellate Court would have 
been wrong, notwithstanding ifs finding of 


‘fact, ifit had applied the Mithila law to the 


«respondent. 


case. The preliminary question before 
that Court ought to have been not ‘ what 
law governed the plaintiff,” but “according 
“to what law was inheritance to Rughoo- 
“nath’s property to be made out.” Now 
Roghoonath as I understand was domi- 
ciled, and the property itself was situated, 
in a district where éhe Mitakshara prevails. 
Consequently, as nothing appears in the 
whole case to suggest that Rughoonath wns 
subject to any 
follows that the Mitukshara law was the 
Jaw according to which the matter of in- 
heritance was to be determined. 


‘As to the second ground of special 
appeal, the inclination of my own opinion, 
as nt present advised, is, that according to 
the Mitukshara text-books the sister’s son 
is heir in default of nenrer of kin. The 
current of judicial decisions however, runs 
so strongly against this construction, that I 
should not alone have considered myself 
justified at this date in resisting it. But 
as Mr. Justice Buyley desires to refer the 
case to a Full Bench, I am willing to concur 
in doing so, and think the question should 
be simply, -whether under the Mirakshara 
law a sister’s son can, in any case, be heir to 
his mother’s brother as regards immoveable 
property ? 


The Judgments of the Full Bench were 
delivergd as follows — ' 


2 

Mitter, J—The question we have to de- 
termine in this case is whether, according to 
the Hindoo:Jaw current in the Benares 
School, a sister’s son is entitled to inherit as 
a bundhoo or cognate. Before proceeding, 
however, to determine the question, we 
‘must answer a preliminary objection that has 
been raised before us by the pleader for’ the 
It has been contended that the 


other proprietary law, it! 


point under our consideration has been 
already set at rest by a decision of the Privy 
Council reported in page 681 of Sutherland’s 
Privy Council judgments. We are of opini- 
ou that this contention cannot be maintained, 
True it is that the decision of the late 
Sudder Court at Agra which. was reversed 
by the Lords of the Judicial Committee, was 
based upon the ground that the sister’s son 
is entitled to inherit as a d¢ndhoo, but this 
position appears to have been abandoned ~ 
before their Lordships by the learned Coun- 
sel who conducted the case on his behalf. 
What were the reasons which induced the 
learned Counsel to adopt this course,—whether 
it was because he thought that under the 
circumstances of the case, his client could 
not succeed in the suit unless he was placed 
in a higher rauk than that of a bundhoo, or 
otherwise,—it is difficult for us to make out 
from the facts as reported. It is sufficient, 
however, for the purposes of the present 
argument to state that the result of this 
concession was, as their Lordships have 
themselves observed, to reduce the whole 
matter in controversy to the simple question 
as to “ whether upon the proper construction 
“of the Mifakshara, the sister’s son is not 
“ entitled to come in among the earlier class 
“of heirs or sapindas.,” This was in fact 
the only question that was discussed before 
their Lordships, and the only one upon which 
they have pronounced a judicial opinion. 
To remove all doubts on this poiut the fol- 
lowing passnge in their Lordships’ judgment 
might be conveniently referred to. ‘ He 
there put the sister’s sons out of the cate- 
“gory in which Mr. Piffard would place 
“them, though erroneously perhaps he has 
“put them in the category .of bundhoo.” 
The word ‘ perhaps” in the above seutence 
is sufficient to show that their Lordships did 
not intend to decide the point that we 
have now got before us, and the preliminary 
objection is accordingly over-ruled. 


With reference to the main question itself, 
we are of opinion that the sisters son is 
entitled to rank as a bundhoo according to the 
definition of that term as given in the Mitak- 
shara itself. This definition is contained in 
the following passage :— 


“ Onu failure of the paternalégrandmother, 
“ the (gotraja) kinsmen sprung from the same 
“ family with the deceased and allied by funer- 
“al oblations, namely, the paternal grand- 
“ fatherand the rest, inherit the estate. For 
“ kinsmen sprung from a different family, but 
“allied by funeral oblations, are indicated 
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“by the term cognate (bundhoo).”—(Cole- 
brooke’s Mitakshara Verse 38, Section 5, 
Chapter,2, page 350). 

It will be observed that two conditions 
are necessary to meet the requirements of 
this definition, namely, first, that the claim- 
aut should be a kinsman sprung from a 
different family ; and second, that he should 
be connected by funeral oblations. Both 
these conditions are strictly fulfilled in the 
case of the sister’s son, and, as we will show 
further on, in a much higher degree in his 
case than in that of any of the nine indivi- 
duals whose claims to succeed as bundhoos 
nre admitted on all sides. That he is a 
kinsman sprung from a different family is 
unquestionable, and it is equally clear that 
he is a sapinda, or one allied by funeral ob- 
lations, though some objections have been 
raised before us on this last point, It has 
been argued that according te Mena, a 
Hindoo is required to perform the funeral 
obsequies of his paternal ancestors only; 
that in consequence of this rule, the sago- 
tras, or those who belong to the same gotra 
or fumily, are the only persons entitled to be 
recognized as sapindas; and that the sister’s 
son must be accordingly excluded from that 
category. We are of opinion that there is 
no authority whatever to support this con- 
tention ; and we might even say that, what- 
ever other objections might have been hi- 
therto urged against the heritable right of 
the sister’s son, this is the first time that his 
position as a sapinda has been questioned or 
disputed. Indeed, the very definition before 
us is a sufficient answer to this sophism ; 
for if the sagotras alone are entitled 
to rank as sapindas, bundhoos, or kinsmen 
sprung froma different family, but allied by 
funeral oblations must be non-existent. We 
have, however, the express authority of 
' Menu himself to decide this point, and 
what is of still greater importance for the 
purposes of the present discussion, it is an 
authority quoted and acted upon by the 
author of the Mitakshara. 


“ For with regard to the funeral obsequies 
“ of ancestors, daughter’s sons are regarded 
<€ ag sons’ sons. Menu likewise declares :— 
“ «By that male child whom a daughter, whe- 
“ther appointed or not, shall produce by a 
‘ husband of equal class, the maternal grand- 
t father becomes the grandsire of sons’ sons. 
“ Let that child give the oblation and take 
& the inheritance,” 


It is manifest from the above that the 
maternal ancestors also are entitled to 
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receive funeral oblations, and this proposition 
strikes at the very root of the contention 
that has been raised before us. Now, the 
sister’s sonis no other relative than the 
daughter’s son of the father; and if it be 
once conceded, as it must be, that the daugh- 
ter’s son is a sapinda, it would follow as a 
matter of course that the sister’s son is at 
least a sapinda of the father; and as such 
he would be clearly entitled at all events to 
rank as a prtree-bundhoo, or father’s cog- 
nate. In point of fact, however, he is also 


a sapiuda of the deceased proprietor himself, . 


uot so near as the daughter’s son, but near- 
er than every one of those individuals who 
are admittedly recognized as bundhoos. 


It is a well known principle of Hindoo 
law recognized in all the schools current 
in the country, that the relation of sapinda 
exists not only between the immediate giver 
and the immediate recipient of funeral ob- 
lations, but also between those who are 
bound to offer them toa common ancestor 
or ancestors, This principle is based upon 
the theory according to which a Hindoo i3 


supposed to participate after his death in: 


the funeral oblations that are offerel by 
any one of his surviving relatives to some 
common ancestor, to whom he himself was 


bound to offer them when living ; and hence 


if is, that the man who gives the oblations, . 
the man who receives them, and the man’ 


who participates in them, are all recognized 
as sapindas of each other. ‘Thus, for example, 
brothers are not required to perform the 
obsequies of each other, but they are never- 
theless sapindas, being connected with each 
other through the medium of the oblations 
that they are respectively bound to offer to 
their common ancestors. The same rule 
holds good in the case of the brother’s son, 
and in fact of every sapinda who does not 
stand in a direct line of ascent or descent with 
the deceased proprietor himself. To place 
this point, however, beyond all dispute, we 
wish to refer particularly to the nine ad- 
mitted bundhoos themselves. It will be 
seen that six out of these nine individuals are 
no other relatives than the daushéer’s son of 
the paternal grandfather, the daughter’s son 
of the maternal grandfather, the’ dauchter’s 
sou of the father’s paternal grandfather, 
the danghter’s son of she father’s maternal 
grandfather, the daughters fon of the 
mother’s paternal grandfither, and the 
daughter’s son of the.’mother’s maternal 
grandmother. The remaining three are the 
son’s son of the maternal grandfather, the 
son’s son of the father’s maternal grand- 
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mother, and the son’s son of the mother’s 
maternal grandfather. Not one of these 
individuals, not even the highest among 
them, or, in other words, the daugher’s son of 
the paternal grandfather, is required to offer 
funeral cakes either to the deceased proprie- 
tor himself, or to his father, or to his mother, 
but at the same time they are admittedly 
entitled to rank as the sapindas of the man 
himself, or of his father, or of his mother, as 
the case might be. We can scarcely imagine 
upon what principle of Hindoo law it can 
be seriously conteuded that the daughter’s 
son of the father is not a sapinda when the 
daughter’s sons of the paternal and maternal 
grandfathers are acknowledged as such. 


As regards the performance of funeral obse- 
quies, the daughter’s son of the father occu- 
pies the same position as a son’s son of the 
father, or, in other words, as a brother’s son; 
whereas the daughter’s son of the paternal 
erandfather, who is the highest in rank 
among the admitted bundhoos, does not stand 
an inch higher th®n the son of a paternal 
uncle. It is perfectly true that the lawyers 
of the Benares School sometimes use the 
word sapinda in the sense of consanguinity, 
or mere connection through the body ; but in 
either case the position of the sister’s son 
would remain unaffected. We have already 
poiuted out that as regards funernl oblations, 
the sister’s sou occupies the same position 
as a brother’s son ; and as to consanguinity, 
the very nature of his relationship with the 
deceased proprietor obviously shows that he 
is nearer than the nearest of the admitted 
bundhoos. If authority is needed on this 
last point, the following passage of the Mitak- 
shara might be referred to as conclusive :— 


“ A gapinda,—she who has the same pinda 
“or body is a sapinda; asapinda, not a 
“gapinda (take) her. The relation of sa- 
“pinda arises from connection as parts of 
‘one body. So the relation of ekpinda in 
“the son with regard to the father arises 
‘ from the conuection as parts of the body 
‘Sof the father. And with the grandfather, 
& &c., in consequence of the connection with 
“their body through the father. In the 
‘same manner in recard to the mother, from 
“connection as part of the body of the 
“ mother.. In the same manner in regard 
‘to the m@ernal grandfather, &c., through 
“the mother. Im the same manner with 
“ the mother’s sister and maternal uncle, and 
“í the rest, by reason of the connection or parts 


“ of one body.” Jfitakshara Achar Adhay, 


leaf 6. 
~e 


It is scarcely necessary to point out that 
in the passage before us the maternal uncle 
and the sister’s son are distinctly recognized 
as sapindas ofeach other. The whole doc- 
trine of sapinda, according to the authorities 
of the Benares School, has been correctly 
expounded in the Byabushta cited in the 
ease reported in the third volume of the 
Select Reports, page 37. The Pundits were 
unanimously agreed in declaring that there 
are two significations only in which the 
word sapinda is used by the lawyers of that 
schoo!, namely, consanguinity and connection 
through funeral oblations ; and the following 
passages from the Purasur Madhub and the 
Nirnoy Sindhoo, both of which works are 
recognized as authorities concurrently with 
the Mitakshara, were cited by them in sup- 
port of this opinion. 


“ Those are sapindas who are connected 
“by the tie of consanguinity ; for instance, 
“the father and the son are sapindas to each 
“ other, and the body of the father is per- 
‘‘ petuated in the son without any interven- 
“tion. So also is the son by the medium of 
“the father a sapinda of his paternal grand- 
“father, and of his paternal great grand- 
“father. So also the son by the medium of 
“his maternal grandfather is a sapinda of his 
“maternal aunt and uncle, and by the medi- 
“um of his paternal grandfather he tecomes 
“a gapinda of his paternal aunt and uncle 
“ &e.” (Purasur Madhub/. 


“ Those are sapindas between whom ex- 
“ists a reciprocity of giving or receiving 
“funeral oblations. The fourth person and 
“ the rest share the remains of the oblation 
“wiped off with the Kusagrass; the father 
‘and the rest share the funeral cakes. The 
‘ seventh person is the giver of oblations. 
© The relation of sapinda or men conuected 
“by the funeral cake extends, therefore, — 
“to the seventh person, or sixth degree of 
‘ascent or descent. It should not be sup- 
“ posed that an uncle or nephew are not 
“ reciprocally sapiudas, as he who shares 
‘in the oblations offered by the uncle 
“ shares also in those offered by the nephew. 
“ In short, if any one of those who par- 
“ ticipate in the funeral oblation offered by 
“ one individual, be also the presenter of 
“« funeral oblations to one of his co-partici- 
“ wators, then the whole number become - 
“ sanindas of each other.” (Nirnoy Sindhoo). 


It is perfectly clear that according to 
either of these authorities, the sister's son 
is entitled to rank as a sapinda. Before 
concluding this part of our judgment, we 


of inheritance. 


1868.] Full Bench 


cannot pass over an important point con- 
nected with the Byabusta we have already 
alluded to. The case in which it was given 
related to the daughter’s son of the brother ; 
and the Pundits, whilst admitting that he 


was entitled in every respect to rank asa: 


sapinda, nevertheless stated, that he was not 
entitled to succeed as an heir. No text or 
authority of any kind was cited by them in 
support of this opinion,and the only reason put 
forward was that he is not a sagotra. This 
reason, we need hardly observe, is obviously 
unsound ; for if the sagotra sapindas are the 
only persons entitled to inherit, the word 
bundhoo, which signifies sapindas of a differ- 
ent family, must be struck out from the law 
It has been said in a note 
attached to this case, that it is universally 
admitted that such description of persons 
(evidently meaning those who are sapindas 
but not sngotrns) “are not sapindas for the 
purpose of inheritance.” We are not aware 
of the authorities by whom this admission 
was made; and with all deference to the 
learned author of that note, we are bound 
to say that it is obviously incorrect, It 
may, however, be fairly asked that if the 
word sapinda, when used for “the purpose 
of inheritance,” does not mean either consan- 
gninity or connection through funeral ob- 
lations, in what other sense is it to be under- 
stood when it is used for that purpose, 
particularly with reference to such heirs as 
the daughter’s son of the paternal grand- 
father, and the rest. 


We have stated above that there are 
two significations only in which the word 
supindas is used in the Benares School, 
and the pleader for the respondent has not 
even been able-to suggest a third. We 
might also add that so far at least as the 
Nirnoy Sindhoo is concerned, the sister’s 
son is expressly recognized as heir, as the 
following passage will show: — 


“In default of the brother’s son, the 
father, mother, the daughter-in-law, the 
sister, and her sons, are entitled to perform 
the shrad, because they are the heirs.” 
(Page 219). 


We have shown by the foregoing remarks 
that the sister's son is entitled to rank as 
u bundhoo according to the definition of 
that term as given in the Mitakshara. 


We will now proceed to examine the 
various objections that have been urged, 
both before us and elsewhere, against his 
right to succeed as an heir. These ob- 


THE WEEKLY REPORTER. 


Rulings. 83 


jections may be all classified under the 
following heads :— 


Isé—That the definition referred to has 
no connection with the law of inheritance. 


2nd.—That the enumeration of dundhoo 
made in Verse 1 Section 6 Chapter 2 is 
exhaustive, and that the sisters son is 
neither included in that enumeration, uor 
mentioned as an heir in any other part of 
the work. 


3rd.—That it has been settled by a uni- 
form course of decisions that the sister’s - 
son is not entitled to inherit under the 
Hindoo law administered in the Benares 
School. 


With reference to the first objection, we 
are of opinion that it is altogether unten- 
able. The definition in question oceurs in 
a part of the work which is exclusively 
devoted to the exposition of the law of 
inheritance ; and it may be fairly asked, if 
it has no connection with that law, for what 
other purpose has it been iptroduced in such 
a place ? A little reflection, however, will 
remove all doubts on this point. The Mitak- 
shara, it is well known, is a professed com- 
mentary on the Institutes of Jaguo Bulko. 
The following text of that ancient sage 
contains the law of inheritance applicable 
to the estate ofa deceased proprietor who 
has left no male issue. ° 


“The wife and the daughter also, both 
‘parents and their sons, Gentiles, (gotraja), 
* cognates (bundhoo), a pupil, and a fellow 
“student; on failure of the first among 
“ these, the next in order is indeed heir to 
“ the estate of one who departed for heaven 
“ leaving no male issue.” (Mitakshara, verse 
2, Section 1 Chapter II, page 324), 


The whole of the second Chapter from this 
point downwards as far as Section 7 is no- 
thing but a commentary upon the text cited 
above, and which for the sake of convenience 
we shall hereafter designate by the name 
of the general text. The definition in ques- 
tion occurs in verse 8, Section 5, which has 
been already set out at length af the very 
commencement of this judgmené, and the 
words are: “for kinsmen sprung from a 
different family but connected by funeral 
oblations are indicated by the gérm (bun- 
dhoo) cognate.” It is obvious thatthe word 
indicated, here means indicated in the ge- 
neral text which contains the law of in- 
heritance. It would, therefore, be manifestly 
unreasonable to argue that the definition 
in question has nothing to do with that law. 


` 
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It might be as well said that the definition 
of gotraja given in the earlier part of the 
verse is also unconnected with tt. 


The second objection is also untenable. 
Verse 1, Section 6, Chapter IT, runs as fol- 
lows. ‘On failure of gentiles, the cognates 
“are heirs. Cognates are of three kinds ; 
« related to the man himself, to his father, or 
« to his mother, as is declared by the fol- 
“lowing text. ‘Thesons of his own father’s 
« gister, the sons of his own mother’s sister 
‘Sand the sons of his, own maternal uncle, 


` « must be considered as his own cognate kin- 


“dred. The sons of his father’s paternal 
« nunt, the sons of his father’s maternal aunt, 
‘and the sons of his father’s maternal uncle, 
« must be deemed as his father’s cognate 
“ kindred. The sons of his mother’s paternal 
«aunt, the sons of his mother’s maternal 
‘Count, and the sons of his mother’s maternal 
“uncles, must be recognized as his mother’s 
“ cognate kindred.” 


_.There is nothigg whatever in this verse 
to justify the contention that the author of 
the Mitakshara intended thereby to lay down 
an exhaustive list of bundhoos or cognates. 
He says first of all that bundhoos are en- 
titled to inherit in default of gotrajas, and 
secondly, that bundhoos are of three kinds, 
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‘devolves upon daughter ; if there be none, 
“it belongs to the father; if he be dead, it 
“appertains to the mother.” It would be 
obviously improper to say from the mere 
fact of the author of the Mitakshara having 
referred to this text, that he intended to 
declare that the particular persons mentioned 
therein are the only heirs to the estate of a 
deceased Hindoo who has left no male issue ; 
or that such even was the intention of Vrihut 
Menu himself. As to the particular text 
before us, there is absolutely nothing in it 
from which it can be reasonably inferred 
that the author of it at least, if not the au- 
thor of the Mitakshara, had such an intention 
in view. All that it says is that certain 
relatives must be considered as bundhoos of - 
one class, and certain others as bundhoos 
of two other classes respectively ; it no 
where says that these persons are the only 
bundhoos recognized by the Hindoo law. 
The object which the author of the Mitak- 
shara had in view in referring to this text 
is evident. His own words are ‘‘as is 
declared by the following text ;’? and these 
words are sufficient to show that this text 
was referred to, merely for the purpose of 
establishing the three-fold classification of 
bundhoos involved in tlie second of the two 
general propositions before adverted to. 


namely, those who are related to the man | The ‘necessity of this reference is also obvi- 


“himself, and those related to his father and | ous. 


‘cial authority for its support, inasmuch, as 


mother respectively. ‘There can be no doubt 


-whatever, that if he had finished the sen- ; 


tence at this point, no one could have; 


The first proposition required no spe- 


it was an obvious deduction from the order 
of succession laid down in the general text 


seriously contended in the face of these two! upon which he was commenting. 


propositions, so manifestly geueral in their 
character, that he intended to exclude one 
single individual whois really entitled to 
claim the benefit of his own definition. The' 
only argument, therefore, which can be ad- : 
vanced in support of this contention is the 
simple fact of his having concluded this sen- 
tence by quoting a text from one of the 
Hindoo sages which contains the names of 
a limited number of bundhoos. 





‘ 
t 








We are of | 


The second proposition, however, stood on 

different footing, there being nothing in 
the institutes of Jaguovulkya to sanction it 
lirectly ; and hence it was that the author 
of the Mitakshara was obliged to rely upon 
the authority of another Hindoo sage in order 
to support it. Why, then, are we to puta 
construction upon his words which is notonly 
inconsistent with his own defiuition, but also 
with every general principle of law that has 


opinion that this argument per seis entitled i been inculcated by him throughout the trea- 


to no weight whatsoever. 


Isolated texts | faa? 


It has been justly remarked by 


from various Hindgo sages and of a similar ' Sir William Jones, that the doctrine of 
destription, are to be frequently found in the! funeral cakes is the key to the whole Hindoo 


-Mitakshara, and it would be manifestly er- 
roneous to contend upon the authority of any 
one of them that an exhaustive enumeration 
of heirs was intended to be made thereby. 
The following téxt of Vrihut Menu, quoted 
in page 326 of thé Mitakshara, might be re- 
ferred to as an illustration. 


‘The wealth of him who leaves no male 
“issue goes to his wife. On failure of her, 


law of inheritance.. All the schools of Hin- 
doo law that are current in the country 
are agreed in accepting this principle as 
| their guide, however, much they might 
i differ from one another with reference to 
neta points connected with its appli- 
cation. Those commentators who adopt 
the other doctrine of consanguinity, merely 
extend the limits of the sapinda relation 
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by including a large number of persons be- 
sides those who are connected by funeral 
oblations. The author of the Mitakshara 
at all events is no exception to the general 
rule. The text of Menu which says‘‘ to 
the nearest sapinda the inheritance belongs” 
is frequently cited by him as a leading 
authority on all questions of Hindoo Law. 
Indeed the very definition of bundhoos under 
our consideration is based upon this funda- 
mental doctrine, and in the very next verse 
he distinctly lays down that the order of 
succession to be observed among the differ- 
‘ent classes of bundboos is to be regulated 
by ‘nearness of affinity.” We have al- 
ready stated that our argument would not 
be affected in the slightest degree, whatever 
interpretation might be put upon the word 
“ affinity.’ Are we then to suppose that 
the author of the Mitakshara has been so 
far forgetful'of this fundamental principle, 
as to render himself guilty, unconsciously 
as it were, of the gross inconsistency of lay- 
ing down a definition and of excluding those 
very persons who are best entitled to claim 
the benefit of it? In what way, we might 
repent in this place, are the sister’s son of the 
father and of the mother better qualified to 
inherit than the sister’s son of the deceased 
proprietor himself? What doctrine of Hin- 
doo Law, directly ov indirectly sanctioned 
by the author of the Mitakshara, can be cited 
in support of the contention that the mater- 
nal grandfather himself is not an heir when 
his son’s sons and his daughter’s sons—uay 
even when the son’s sons and their daugh- 
ter’s sons of the father’sand mother’s maternal 
grandfather—are acknowledged as such? 
How, again, are we to reconcile the proposi- 
tion that the maternal uncle, or in other 
words the uterine brother of the mother, 
is to be. excluded from the line of inherit- 
ance, when her cousins, namely, the sons of 
her father’s sisters and the sons of her 
mother’s sisters, are to be included in it? 
` Startling anamolies like these, to use an ex- 
pression of the Lords of the Judicial Commit- 
tee, cannot be imputed toanauthor without 
there being-some tangible ground upon which 
such an imputation can rest. It is perfectly 
true that in the particular case before us, we 
are bound to administer the Hindoo Law as it 
has been expounded by the author of the 
Mitakshara ; but we can hardly be justified 
in ascribing such gross absurdities to him 
at the very time when he was really trying 
to extend the category of bundhoos by in- 
troducting the three-fold classification be- 
fore alluded to. 
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The word bundhoo has been some times 
interpreted as ‘‘ distant kindred,” but we 
can hardly suppose that the author of 
the Mitakshara seriously intended to author- 
ize the succession of the most distant bun- 
dhoos by sacrificing the right of those who 
are the nearest. 

The following passages of the Mitakshara 
will remove all possible doubts on this 
point.— ; 

(1.) “ * When one dies in a foreign country, 
let the- descendants, (bundhoos) cognates, 


gentiles, or his companions. take the goods, or,. 


in their default, the king.’ When he, who 
goes to a foreign country of those who are 
associated in trade dies, then his share should 
be inherited by his heirs, that is, the son and 
other descendants, (bundhoos) cognates, t. e., 
the maternal side relatives, maternal unele, 
and others, the gentiles, that is, thé sapindas, 
besides the son and other descendants ; and 
those who are come, that is those among the 
associates who are come from a foreign coun- 
try; or in their default, that is, of the heirs, 
&c., the king shall take. Te word ba shows 
that the heirs, &c., are entitled in alterna- 
tion. The rule as to this order is contain- 
edin the text. ‘ The wife, the daughter, 
&ec.? So it should be understood here. 
The necessity for the text is to exclude 
the pupil, the fellow student, and the 
Brahmin, and to include the trader, 
(Mitakshara). 


(2.) The sage extends the rule to the 
spiritual guide, thus— 

‘To the spiritual guide, the pupil, the 
learned Brahmin, the maternal uncle, and the 
learned in the Vedas also.’ The spiritual 
guide means he who teaches the Vedas ; pupil 
means he who istaught the Vedas ; learned 
Brahmin means he who recites the Vedangos. 
‘“ By taking the maternal unele, the cognates 
of one’s self, the cognates of the father, 
and the, cognates of the mother who are. 
connected by origin are also employed 
They are shown in the commentary on the 
text, The wife, the daughter, gc.” 


The first %f these two verses relates to 
the law of suctession -applicable to the 
estate of a foreign trader: and his law is 
containéd in the text of Jagnovulkya which 
stands between inverted commas at the top 
of it, the rest being a mere gdmmentary 
upon the text itself. It will be seen that 
the word bandhoova is expressly stated to’ 
include the maternal uncle, whoever else 
might be entitled to come in within the 


* 
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word ‘others’? which follows immediately 


afterwards. In the case of a foreign trader, 
therefore, it is perfectly clear that the ma- 
ternal uncle is an heir; but before we can 
apply this argument to the general case, 
it is necessary to meet two objections that 
have been raised against such an application. 
The objections are, first, that the word used 
in this passage is bandhoova, whereas the 
word used in the general text is dundhoo; 
and second, that the passage in question 
refers to an “ exceptional state of things,” 
and cannot therefore, be accepted as a guide 
-for the general case. l 
Both these objections are conclusively 
met by the express words of the author 
himself. It is distinctly stated by him 
that the order of succession applicable to 
this case isexactly the same as that Jaid 
down in the general text, and further 
that the only necessity for making a se- 
parate text for the exceptional case arose 
from that of excluding the fellow pupil and 
the Brahmin, and of substituting the fellow 
trader in their place. It is perfectly clear 
therefore that the“words bundhoo and bun- 
dhoova are of identical import, -or in other 
words, that the two texts are identical in 
every respect except as to the slight modifi- 
eation which relates to the fellow pupil and 
the Brahmin. The second passage, too, is 
equally decisive on this.point. It is distinct- 
"dy pointed out therein that the word mater- 
nal uncle used in the text of Jagnovulkya 
stands for all the three classes of bundhoos 
described by the author in his commentary 
upon the general text. i 
The Vira Mitradoy, which is aworkof high 
repute in the Benares School concurrently 
with the Mitakshara, is also clear on this point. 
‘¢Cognates are of three kinds related to the 
« person himself, to his father, and to his 
‘mother, according to the following text. 
“s The sons of the father’s sister, the sons 


` & of the mother’s sister, &c.’ Here by reason 


“of near affinity, the cognate kindred’of the 
« deceased himself in the first instance, then 
‘the father’s cognate kindred, and next his 
«t mother’ s cognate kindred, succeed. This is 
“ the order of succession. Inthe text of Menu, 
&t ‘then the distant kinsman shall be the heir or 
“the spiritual preceptor or the pupil’ the 
« term socelya comprehends the persons de- 
‘‘gended from the snme family (sagotra), and 
“the kinsmgn allied by common libations of 
tt water (sumanodoca), the maternal uncle,and 
“ihe rest, and the three kinds of cognates. 
“ The term bundhoo in the text of Juggesur 
“(Jagnobulkya) must comprehend also the 
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“maternal uncle and the rest, otherwise 
“ maternal uncles and the rest would be enti- 
“tled to succeed, and not they themselves 
“ though nearer in affinity,—a doctrine high- 
‘ly objectionable.” (Vira Mitradoy, page 209). 

The Vivada Chintamonee, which is a 
work of paramount authority in the sister 
school which goes by the name of the 
Mithila School, is also of the same opinion, 
“the maternal uncle, and the rest” being ex- 
preasly recognized in the category of heirs 
laid down in page 299 of Baboo Prosunno - 
Coomar Tagore’s translation of the work. 

Tn the face of all these concurrent author- 
ities it seams impossible to contend that an 
exhaustive enumeration of bundhoos was 
made in verse 1, Section 6, Chapter 2 of 
the Mitakshara. It has been said that the 
sister’s son is not entitled to inherit, because 
he has been no where mentioned as an heir 
specifically by name; but this objection can 
be searcely maintained if the doctrine of ex- 
haustive enumeration falls to the ground 
Apart from this last consideration, however, 
we do not see any reason why a specific enu- 
-meration by name should be insisted upon in 
every case. Au enumeration by a general 
name, accompanied by a suitable definition 
sufficiently illustrated, isas good as any other 
kind of enumeration, particularly when the‘ 
general name in question is applicable to 
a large number of persons whose indivi- 
dual names it would be very inconvenient 
to specify in detail ; and we do not see any 
reason why in this particular case we should 
insist upon any thing more than what we 
have already got before us. The great 
grandson, for instance, is nowhere mention- 
ed as an heir distinctly by name; and yet 
it would be simply absurd to contend that 
the estate of a deceased Hindoo is to go to 
the fellow-pupil, or to the king-even,if his 
own great grandson is living. Similarly, 
when we come to the gotrajas, we find that 
no one below the descendants of the pfiternal 
great grandfather is expressly recognized 
by name in any part of the Mitakshara, and 
yet itis a fact admitted on all sides that the 
descendants of the remotest ancestors in the 
aguatic line, at least: of those who stand 
within the fourteenth degree, 
to inherit in the Benares School, Why then 
are we to introduce this novel principle of 
interpretation when we come to deal with 
the bundhoos ? There might have been some 
foundation for such an argument if the claim- 
ant had been'a female relative, females as a 
class being generally supposed as having no 
right to inherit in consequence of their inability 


are entitled — 
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to perform religious rites ; but in the case 
of male relatives, no restriction of any kind 
whatsoever can be cited to defeat their rights, 
if they are ina position to establish their 
status as sapindas. We have shown that 
“ the maternal uncle and others” are entitled 
to inherit in addition to those who are admit- 
ted as bundhoos ; and those who would take in 
the maternal uncle only, are bound to show 
who were the persons included in the words 
“and others.” As far as the purposes of the 
present case are concerned, it is almost self- 
evident that if the maternal uncle is entitled 
to succeed as a bundhoo, the right of the 
sisters son would follow as a matier of 
-course. We have seen that there is but one 
definition of the word bundhoo, and the very 
nature of that definition conclusively proves 
that if the maternal uncle is a -kinsman from 
a different family and allied by funeral ob- 
lations, the sister’s son mnst necessarily be a 
kinsman of the same description. 


It remains for us to meet the last objection. 
No doubt if there were a uniform course of 
decisions establishing the doctrine that the 
sister’s son is uot entitled to succeed, we 
would have been scarcely justified in hold- 
ing otherwise, however much we might have 
been disposed to do so for the reasons set forth 
above. The fact, however, is that there is 
no such uniform course of rulings as has been 
erroneously contended for before us. The 
following are all the cases that might- be 
referred to on the point. 

(1).—Rajendro Narain versus Gocool 
Chand, ls: Select Reports, page 43. 


(2).—Ilias Koonwarce versus Agund Roy, 
2nd Select Reports, page 37. 


(3).—Sheo Suhaye Singh versus Omed 
Koonwar, 6/4 Select Reports, page 301. 


(4).—Case No. XI, Mucnaghten’s Hindoo. 


Law, Volume II, page 91. 


, (5)—A decision of the Madras Sudder 
Court reported in page 247 of the printed 
cases for 1860. 

(6).—Stokes’s Reports, Volume J page 1, 
page 85. 

(7).—Chootee Lall versus Gooroodyal, 
Agra Select Reports, Volume V, page 198. 


H3 (8).—Mohuń Lall versus Thacooranee 
Sahaba, Agra Law Journal, 1864, page 17. 


(9).—Johari Raoot versus Mussamut 
Kylaso, Volume I, page 75, Weekly Reporter. 


(10).—Sola Dey, 4 Legal Remembr ancer, 
page 109; a 
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(11).—Gridharee Lall ver sus The Sane: 
me of State, 4 Weekly Reporter, p. 13. 


The frst case has nothing to do with the 
particular point before us, and we would not 
have alluded to it at all if Sir Thomas 
Strange had not stated upon the authority of 
that case that the sister’s son is not entitled 
to inherit in the Benares School. The con- 
test in that case, however, was between the 
sister’s son on the one side, anda gotraja 
sapinda on the other. The Pundits who 
were consulted in it very properly declared 
that if the Beugal law were applicable to the 
case, the sister’s son would be entitled to pre- 
ference; but that the reverse would be the 
case according to the Mithila law. The 
case Was ultimately disposed of in favor of 
the sister’s son, the Bengal law being held 
to be applicable ; but there is not a single 
word either in the decisiou itself or in the 
byabusta referred to, from which it can be 
gathered that the sister’s son would not have 
succeeded asa bundhoo if the Mithila law 
had been adopted, if there were uo gotraja 
relatives in his way. o 
` The second case has been already referred 
to in an earlier part of this judgment. It 
related te the daughter’s son of the brother, 
and, as we have already seen, the only ground 
that was put forward for excluding him from 
the inheritance was the erroneous oue of his 
not being a sagotra sapinda. 

The third case is directly in favor of our 
interpretation, The question was whetber 
a daughter’s son’s son is entitled to iuherit, 
and this question was determined in the 
affirmative upon the unanimous byabusta of 
the Pundits consulted on the occasion, 
including those of the Benares Patshala. 


The fourth case clearly shows that the 
sister’s son is entitled to succeed as a bun- 
dhoo, both according to the Benares Law and 
according to the Mithila. This case is of 
particular importance, inasmuch as it ap- 
pears to have met with the approbation of 
who has evi- 
dently cited it as a leading authority on the 
it. We might also add that Sir W. 
Macnaghten had expressly stated in his note 
to case No. 5, reported in page 87 of the 
same Volume, that the byabusta given by 
the Pundit of Zillah Behar in which the 
gister’s son is ranked as a bundhoo is con- 
formable to the law as current” in Benares, 
Mithila, and other provinces. 


The fifth case is a mere dictum; but it 
is to be observed thatthe Pundit who was 
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consulted on the occasion distinctly stated 
that the sister’s son was entitled to inherit 
asa bundhoo, and no authority of any kind 
was cited or referred to to contradict this 
Opinion. l 


The sixth case is also a dictum, and the 
same remarks that have been made with re- 
ference to the preceding case apply to this 
case also. 


The seventh case has nothing to do with the 
point before us. ‘ The dispute was between 
R brother’s daughter’s son anda gotraja, and 
it was very properly held that the latter is 
entitled to succeed in preference to the 
former. 


The eighth case is a mere dictum, but in 
this instance the dictum is in favor of the 
sister’s son. 


tion, and it was correctly held in that case | 
that the latter is entitled to succeed. The! 
learned Judges hBwever, who decided the,| 
case went on to say that the sister’s son is | 
not entitled to inherit either according to the 
Benares law or according to the Mithila law, 
In the absence, however, of any further ex-: 
planation on the point, we are rather dis- | 
posed to think that all that was intended to 


“bo said is that he is uot entitled to inherit in 


preference'to the gotraja; but at any rate 
it is clear tbat this opinion cannot be treated | 
as any thing more than a mere dictum. | 


The next case, however, is directly to the | 
point, and with all deference to the learned 
Judges who decided if, we are of opinion | 
that it is baged upon erroneous grounds. } 
These grounds have been too fully examined | 
by us in the preceding part of our judgment 
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be added that very few cases indeed, if any, 
can be pointed out iu which the daughter’s 
son of the paternal grandfather las been 
expressly recognized as an heir. 

The last case relates to the maternal uncle 
of the father, and the grounds of the decision 
in this case being nearly the same as those 
in the one next above, no special remarks 
| with reference to it are necessary. 











| Upon the whole, then, it must be admit- 
. ted that the majority of the earlier cases at 
; least are in support of our view ; and of the 
, more recent, there are two cases at most 
| that are directly opposed toit. The last 


' objection, therefore, must also be over-ruled. 


For the reasons set forth above, I am of 
opinion that the question put to us by the 
Division Bench must be answered in the 
affirmative, or in other words, that the sister’s 


Pla nmi onde eae frou x-alignuter be | son is entitled to inherit under the-Hindoo 
2 R eure | Law administered in the Benares School. 
tween the sister’s son and an aygnatic rela- | 


Peacock, C. J.—J am of opinion that in 
the absence of nearer relatives, a man may 
be heir to his mother’s brother as regards 
property subject to the Mitakshara: The 
question has substantially been decided by 
the Privy Council, (17th July 1868) in the 
ease of Gridharee Lall "Roy against the 
Government of Bengal,* in which it was held 
that the maternal uncle of the father of the 
deceased was not excluded from the class of 
Bundhus .capable of inheriting, and that the 
text contained in Article 1, Section 6, 
Chapter II of the Mitakshara does “not 
urport to be an exhaustive enumeration of 
all Bundhus who are capable of inheriting, 
and that itis not cited as such or- for that 
purpose by the author of the Mitakshara, 


The judgment of Mr. Justice Dwarkanath 
Mitter, which he has just read, and in which 


be has displayed great learning, ability, and 
| research, was written before the decision of 
' the Privy Couucil of Gridharee Lall versus 
| The Government of Bengal, was published 


to require any further notice. We wish, 
however, to make one remark in this place, 
and that is that the learned Judges appear 


other side, 


to have been mainly influenced by the : 
idea that the sister’s son has never been ' 
recognized as an heir. With all defer- ! 
ence to the learned Judges, we are bound 
to state that this was by: no means the 
actufl state, of things at the time when | 
their decision was pronounced, whatever it 
might bein this day. It is perfectly true 
that there-is a paucity of decisions on the 
‘but this fact appears to have | 
mainly arisen frdm the peculiar doctrine of ' 
the Benares Schook by which the remotest i 
relative inthe uagnatic line has been placed 
above the highest of the cognates. It might 


here. My hon’ble colleague has entered 
so fully into the reasons aud exhausted the 
arguments in support of the view which he 
has taken, that it is unnecessary for me to do 


‘more than to say that I concur in the reasons 


which he has given iu support of the con- 
clusion at which he has arrived; and it is 
extremely satisfactory to find that it is en- 
tirely in concurrence with the view taken in 
the judgment of the Privy Council, 


The case must be sent back to the Judges 
who referrred it. 


* See 10, W. R, Privy Council, p. 31. 
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Jackson, J—.I am of the same opinion. 


It is very satisfactory to feel that a con- 
clusion so entirely consistent with reason is 
also in full conformity with the. Hindoo Law, 
as is conclusively shown in the exhaustive 
judgment which has been prepared by Mr. 
Justice Mitter, and also that the view which 
we had takon of the subject has been, it may 
be said, simultaneously adopted by the highest 
tribunal which deals with questions of Hin- 
doo Law. . 


Phear, J—In referring this case to a Full 
Bench, I expressed the inclination of the 
opinion which I then held, Mr. Justice 
Mitter’s very complete argument, in which 
I concur, has I think demonstrated that 
opinion to be correct. I would, therefore,. 
answer the question in the words which have 
been used by the Chief Justice. 


Macpherson, J.—I am of the same opinion. 


` 


The 10th September 1868. 


Present: 


The Hon’ble H..V. Bayley, J. P. Norman, 
L. S. Jackson, J. B. Phear, E. Jackson, 
F. A. Glover, and C. Hobhouse, Judges. 


Hindoo Law -- Maintenance — Son's 
widow—Father-in-law. 


Case No. 21 of 1868. 


Appeal under Section 15 of the Letters 
Patent of the 28th December 1865, from the 
decision of the Hon’ ble Sir Barnes Pea- 
cock, Kt., Chief Justice, and the Hon'ble 
A. G. Macpherson, dated the 31st of 
March 1868, differing in opinion from 
the Hon'ble G. Loch and the Hon'ble 
F. B. Kemp, the other Judges ofa Full 
Bench* on Regular Appeal No. 808 of 
1866. | 


Khettur Monee Dossee (Plaintiff) Appellans, 
. versus 
Kasheenath Doss (Defendant) Respondent. 


Baboos Unnoda Pershad Banerjee, Khettur 
Mohun Mookerjee, and Umbicca Churn 
Bose for Appellant. l 

Baboos Kalee Mohun Doss and Bhyrub 
Chunder Banerjee for Respondent. 


* For judgment of the Fall Bench from which this 
appeal was preferred, See 10 W. R., p. 413, 
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Herp, confirming the judgment appealed from, thate 
according to the law in Lower Bengal the widow of a 
son who left no property cannot compel her father-in- 
Jaw to make her a pecuniary allowance in lieu of main- 
tenance if she refuses to reside in his housea a member 
of his family. 

Bayley, J—Tuis was a suit for main- 
tenance brought by the plaintiff as son’s 


widow against her father-in-law. 


The defendant pleaded that he was willing 
to maintain tke plaintiff in his own house, 
but that she had left it without any just 
cause, and with the exception of two or three 
occasions resided altogether with her father. 


To this the plaintiff rejoined that she had 
been obliged to leave her father-in-law’s 
house owing to the ill-treatment she received 
there ; and that under all cirenimstances, so 
long as she led a chaste life, she had a 
right to be maintained by her futher in-law, 


The Principal Sudder Ameen has held 
that a son’s widow, as long asshe leads 
a chaste life is entitled to maintenance, 
whether she chooses to remain with her 
father-in-law or with her father. The 
Principal Sudder Ameer? also says that the 
object of the selection of the father-in-law’s 
house for the residence of the son’s widow is 
to secure “ her morals. from being corrupted 
“or her character tainted with inchastity, 
“and that the plaintiff here in that respect 
“would be as secure in her own father’s 
“ house asin her father-in-law's.” -` 


In regard to the ill-treatment which the 
plaintiff alleged she had received at her 
father-in-law°s, the Principal Sudder Ameen 
states that according to the views and cus- 
toms of the Hindus, son’s widows are more 
or less liable to ill-treatment ; that they are 
called husband-eaters, and so regarded as 
bringing misfortune, and thus seldom find 
kind treatment. With the exception of the 
incideutal remark that one of the witnesses 
gave a graphic and true desoription of the 
ill-treatment, the Principal Sudder Ameen 
does not come to any very clear finding on 
this point. ‘Be that as it may” the Prin- 


| cipal Sudder Ameen says, ‘ since she is ad- 


mittedly a chaste woman and lives a virtu- 
ous life she is legally entitled to mainte- 
nance from her father-in-law, gud as to her 
living either in tlie house of her parents or 
of her father-in-law, she can elect ; but I must 
say she has a just cause not to live with her 
father-in-law.” The Prinéipal Sudder 
Ameen then proceeds to consider the 
position of the fathew-in-law on the one 
hand, and the status and customary require- 
ments of a Hindu widow on the other hanp, 
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. . 
and concludes by giving a decree for mainte- 
nance at eight rupees per mensem, and for 
religious ceremonies at two rupees. 


The defendant appealed to this Court, and 
Mr. Justice Norman. and Mr. Justice 
Seton-Karr referred the case for the decision 
of a Full Bench on the ground that the case 
of Raj Monee Dossee and Seeb Chunder 
Mullick, {2 Hyde’s Reports, page 108), in 
which it was held that the widow of a 


Hindu refusing to live in the house of her : 


father-in-law-could not maintain a suit against 
him for a pecuniary allowance by way of 
mnintenance, was at variance with the Sad- 
der Dewanny Adawlnt decision of 1852, 
page 796, and a decision of Mr. Justice 
Norman and Mr. Justice Kemp, and perhaps 
‘fone or two other cases.” 


OF the Judges comprising the Full Bench, 
the Chief Justice held that he could not find 
anything to satisfy him that n son’s widow 
Was entitled to sue to compel her father-in- 
law to maintain her, where he had no an- 
cestral property gnd nothing beyond his’ 
separate estate acquired by himself. 


The Chief Justice remarks also—“ The 
right of a wife or of a widow, and that ofa | 
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maintenance solong as she is chaste, even 
though she voluntarily leaves her father-in- 
law’s house and resides with her father after 
her husband’s death, if there be good cause 
shewn for her so leaving her father-in-law’s 
house.” Mr. Justice Loch thought that the 
case should be remanded to the Lower Court 
to determine whether any sufficient ground 
or leaving the protection of her father-in- 
law had been made out by the plaintiff, and 
if this were proved that the Court might 
award to her maintenance calculating it nc- 
cording to the circumstances of the hus- 
band’s family. 


Mr. Justice Kemp concurred generally 
in the view of Mr. Justice Loch, but instead 
of remanding the suit he would have dis- 


| missed the appeal, being of opinion that a 


Hindu widow is “ entitled to maintenance so 
“long as she.lives a chaste life, whether she 
“lives with her father or her husbaud’s re- 
“lations. The maintenance of the female 
“ members of the family, and amongst them 
“ranks the daughter in-law, is obligatory on 
«a Hindn.’’ 


The Chief Justice’s voice as that of the 
Senior Judge prevailing, the appeal of the 


son’s widow to maintenance, appeats to me! defendant was decreed and the order of the 
to be governed by very different principles. Principal Sudder Ameen reversed with costs 


A sows widow hns not the same legal rights 
eagninst. her father-in-law as a wife has 

R , f I 
against her husband, or as a widow has’ 


[and the plaintif’s suit dismissed. 


Upon this the plaintiff appealed, under 


against the heirs of her husband who take his Section 15 of the Letters Patent, and a Bench 
estate by inheritance ; the father is not heir to , of seven Judges has heard that appeal. 


the son in preference to the son’s widow.” The 
Chief Justice concludes with these words—* I, 


The grounds of the appeal are set forth in 


ie these words : 
ofam, opinion that in the present case the j 


plaintif has no legal right to be maintained by | Firsitly—“ Under the Hindu Law ans cur- 
her father-in-lgw, so long as she elects to live | “rent in Bengal, the son’s widow is entitled 
with her own father, and the decree of the |“ to maintenance from the estate of her 
Lower Court must be reversed with costs, and | “ father-in-law, whether thesame estate be 
the plaintifi’s suit dismissed.” ‘self-acquired or ancestral, provided she 
“lives a chaste life.” 





Mr. Justice Macpherson concurs with the 
Chief Justice, aud states his opinion “ that! Secondly,—** Under the circumstances of 
when a son dies in his father’s life-time leav- | the present case the appellant is entitled 
ing no estate Whatever, his widow has not j“ to maintenance, inasmuch as her husband, 
such rights to maintenance as can be enforced | “at the time of his death, lived under the 
atlaw.” `. i | guardianship of, and in commensality with, 


‘ ; the REE) 
On the otber hand, Mr. Justice Loch and “his father. 

Mr. Justice Kemp were of opinion that the Having heard the Counsel for the appel- 
plaintiff could legally sue to be maintained by i lant we were unanimous in thinking it un- 
her father-ing!aw. Mr. Justice Loch states | necessary to call upon the respondent, and iu 
‘s The text writers on Hindu law and com- affirming the decision of the Chief Justice 
mentators sufficieutly establish the fact that ! and Mr. Justice Macpherson, but it was de- 
the maintenance ofa Hindu widow is not | termined to deliver written judgments sepa- 
merely a moral obligation, buta charge on rately. I accordingly now proceed to give 
iuhcritance,” and that a wi feutiiied 46 | my soparate judgment, 








u widow 
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I would premise by stating that I consi- , 
der that no question comes before us now as 
to whether there was or not any ill-treatment 
orany sufficient cause for the plaintiff to. 
leave her father-in-law’s house, and it is fur- ' 
ther admitted for the purpose of our decision 
that the plaintiff is the widow of a son who 
left no estate for his surviving father to in- 
herit, and that the widow, and not the father, 
would have been the heir to the estate, had | 
the son left any. Moreover, this is a case 
admittedly to be governed by the Bengal law, 
and one of a chaste Hindoo widow. 





Baboo Unnoda Pershad Banerjee has opened 
his argument in this appeal by urging upon 
us that the legal, moral, and religious precepts | 
and customs of Hindu gociety are so inter- 
mixed that it is most difficult to separate the 
one from the other, and that in fact where the 
Hindu Legislators have laid down moral 
precepts for observance, those precepts were, 
by the custom and religion of the Hindus, | 
binding as legal maxims. 





Although there is undoubtedly much truth 
in this plea, still I think the distinction 
is in fact recognized by the Hindu Law itself. | 
Passages are to be found in Colebrooke’s 
Digest and in Shama Churn Sirear’s com- 
pilation of Hindu texts, which show a dis- 
tinction between the moral obligation which 
involves a sin (NIM or axet ) to be expiat- 
ed by religious penance of some kind in this 
life or else by punishment of hell (9S) | 
after this life, and others where a civil re- 
medy or @ penalty is indicated. 








As one instance I quote the following 
words from Book 2 Chapter IV Section 1 
Colebrooke’s Digest. Kutyana says—“ Neither | 
‘the husband, nor the son, nor the father, | 
“nor the brothers have power to use or alien 
‘the legal property of woman. If any 
“one shall consume the property of a woman 
“ against her consent he shail"be compelled to 
“ pay interest to her, and shall also pay a price , 
“ to the hing.” . 


Baboo Unnoda Pershad then quotes text 
9 of the same Book and Chapter and Section, 
and also the notes to Section 10 page 112 of | 
Colebrooke’s Digest, Vol. II, London edition 
of 1801, to show that in these texts, which re- 
fer to the prohibition of giving away property, ' 
the one thing to be looked to is that the subsist- 
ence of the family which must necessarily be ! 
maintained should not be jeopardized by | 
such gift, The pleader next quotes the follow- ' 


ing pussages from Menu, text 11, and Narada, | 
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_text 12. Text ll runs thus: “The ample 


“support of those who are entitled to maiu- 
‘í tenance is rewarded with bliss in heaven, 
“but hell is the portion of that man whose 
“family is afflicted with pain by his neglect, 
“therefore let him maintain his family with 
“the utmost care.” Text 12 says—-“ Even 
“those who are born or yet unborn, and they 
“who exist in the womb require funds for 
“subsistence ; the deprivation of the means 
“of subsistence is reprehended,” 


But both the texts and the notes here 
clearly indicate that heaven or hell, as the 
portion of man inafutnre state, or moral 
censure in this life, are alone set forth by the 
legislators, and these cannot be said to con- 
stitute the legal penalties or to look to the 
institution of a suit for declaration of the right 
to maintenance which a Hindu may neglect 
to provide for his son’s widow. 


Text 15 refers mainly to the maintenance 
of a wife (nota son’s widow), and in one part 
of the uotes it is stated “the donor commits a 
“sin and therefore he shuld be fined unless 
“he performs strict expiation? The finding 
however seems to be the lesser and secondary 
penalty looked to, and the religious expiation 
by penance the primary one. 


Further, text 851 of Book V of Colebrooke’s 
Digest, page 321 of the above London edi- 
tion of 1801, is cited by Baboo Unnoda Per- 
shad in support of his case. That text lays 
down that outcasts and their sons, cunuchs, 
madmen, nud other disqualified persons must 
be maintained without any allotment of 
shares upon the partition of ancestral pro- 
perty. 

This text, however, does not support the 


Pleader’s views, because it ig a maxim of the ` 


Hinda Law that the disqualified members 
of a Hindu family cannot inherit but are 
more or less incapacitated, But as they are 
members of a family it is held that while, 
on the one hand, they are not to share iu 
an estate, - still, on the other, their mainte- 
nance is to be a charge on the estate of 
which but for the disqualification they 
would be entitled to a share with the other 
qualified members. In our se, however, 
as there is no estate this text has no ap- 
plication. I may add that the same remark 
applies to text 19, page 106, Chapter V of 
the Dyabhbaga. 


I now turn to the Dyabhaga, the admitted 
book for Bengal and’ therefore the book 
which specially governs the present (Bengal) 
CaSe. 


' “hibition are 


“© maintain them, 
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The first passage cited by Baboo Unnoda 
Pershad from the Dyabhaga is Chapter TI, 
page 29, which refers to a prohibition against 
the gift or other alienation of the property 
‘‘ Because immoveable and similar posses- 
“ sions are means of supporting the family. 
“For the maintenance of the family is an 
“ indispensable obligation ns Menu posi- 
“tively declares ‘the support of persons 
“who shall be maintained is-the approved 
“ means of attaining heaven. But hell is 
“the man’s portion if they suffer. There- 


“fore let a master of a family carefully 


But this text conveys clearly a moral 
obligation, and the word “ indispensable” 
applies as much to a moral as to alegal 
obligation. Further, the text must “be 
read in connection with the rest of the 
passage, where the penalty is clearly the 
loss of the “ approved means” of attaining 
heaven, and not a penalty in this life from 


the kin, g. 


Further, if thewe were any doubt about 


this, the following text from page 32 of the 


same Chapter of the Dyabhaga removes it, 
“ Bat the texts of Vyasa exhibiting a pro- 
intended to show a moral 
“ offence, since the family is distressed by 
“a gale, gift, or other transfer, which 


> & argues @ disposition in the person to 


“make an il use of his power as owner. 
“ They are not meant to invalidate the 
“ sale or other transfer.” 


The “Vyavastha 160, page 319 of 
Shama Churn’s compilation of Vyavasthas, 
is relied upon by the Priucipal Sudder 
Ameen, and apparently by Loch and Kemp, 
Justices. It*is this—‘ Shotld a woman 
‘* without unchaste purposes quit the family 
‘house and live with her parents or own 
“ relations, yet still she is entitled to main- 
“tenance ;”? but the pleader for the ap- 
pellant has not been able to show us avy 
passage which provides a civil remedy or 
a penalty for a breach of the obligation 
laid down in this passage. 


In regatd to the cases’ cited from 2nd 
Macnaghtew, pages 104, 111, 113, 116, 117, 
and 198, I would remark that all the pas- 
sages refer to cases where there were ances- 
tral estates left by the deceased parties, upon 
which maintenance might be a charge, 


Cases are also cited from 8 Select Reports, 
Sudder Dewanny Adawlut, page 323, and 
from 4 Select Reports, page 19. Those two 


ee eONNNFNeeSeFSsSsSee 
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cases were clearly cases where ancestral 
property was to provide G the charge of 
maintenance, 


The case cited from the Sudder Dewanny 
Adawlut decisions of 1848, page 491, is one 
of contract and stipulation, and that from 
page 1220.of 1858 is solely upon the right 
of maintenance of a wife not residing with 
her husband’s family, whereas as has been 
before stated, the case with which we have 
to deal is one exclusively ofa son dying 
without any ancestral property and leaving 
n widow, who sues her father-in-law for 
maintenance. 


Tt may be well, too, here to remark, that all 
the cases are cited in support of the pleas of 
the Counsel for their respective parties, but 
we sitting in a Full Bench of seven Judges 
are fully competent to re-consider whether 
any and which of the decisions are in 
themselves correct, and we are not actually 
bound in the present occasion to follow any 
of them as precedents. 


After fall consideration I can come to no 
other conclusion than that the Hindu. Law 
does not lay down that, if maintenance is 
withheld by a father-in-law from the widow 
of his son, that father-in-law having inhe- 
rited no property from the son which can 
be a charge for the maintenance of the 
widow, and the son himself having left no 
ancestral estate, a civil remedy, ora penalty, 
or compensation is to be ordered of the king, 
or can be the subject of suit. My own view 
is that the Hindu Law locked to its moral 
obligations being capable of being sufficient- 
ly enforced from those people for whom the 
texts were provided, by the overwhelming 
force of the religious influences which 
prevailed under the then Hindu system 
of society, and that it is only in exceptional 
cases, noted hy the provision of fines and 
ameceinents and other remedies, that the re- 
ligious and pattiarchal power may ‘not be 
expected directly to aperate to secure the ob- 
ject of the Legislature. 


I concur with the Chief Justice and Mr. 
Justice Macpherson, and would a this 
appeal with costs. 


Norman, J—The question is whether, 
under the Hindu Law as current in Bengal 
when a Hindu dies leaving no property 
and n widow unprovided for, such widow 
can maintain an action in a Court of law to 
compel the father of her deceased husband 
to give her a pecuniary allowance by way of 
maintenance. 


“to pay interest to her, and shall also pay a. 
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I am of opinion she cannot. The follow- | against human law, or the law prescribed by 
ing texts were cited in support of the argu- | the supreme power in the State, and indi- 
ment by the appellant’s Counsel from Cole- ' cates a civil remedy. So Menu (speaking 
brooke’s Digest, Book 2, -Chapter 4, Section | of cases* which are to be decided by the 
l. Para XI, Menu—" The ample support of | king) amongst the eighteen principal titles of 
‘ those who are entitled to maintenance ja j law, speaks of sales without ownership. 
“ rewarded with bliss in heaven, but hell; There is nothing which tends to show that 
“is the portion of that mau, whose family j he ever contemplated that the king was to 
“is afflicted with pain by his neglect: there- | interfere with the government, conduct, and 
“ fore let him maintain his family with the ;management of.the affairs of a Hindoo fa- 
“ utmost care.” Para XII, Vareda ;—“ Even | mily by its head. 

‘they who are born, or yet unborn, and 


“ they who exist in the womb require funds A passage from Sancha is cited, 2 Mac-, 


“for subsistence ; the deprivation of the | naghten’s Hindu Law, page 116—‘ To the 
‘‘ means of subsistence is reprelended.”’ “ childless wives of brothers and sons strictly 

“observing the conduct prescribed, their 
“spiritual parent must allot mere food, and 
“old garments which are not tattered.” It 
looks like u mere injunctiou to perform such 
acts as of charity. Nothing can be more un- 
like a legal right than dependance on such 
an obligation. 


If these texts are carefully considered, it 
will appear clearly that the duty there pre- 
scribed is treated as of divine ordinance; 
a breach of it as a sin or offence against 
Divine law; not as a crime or offence 
against human law. The penalties under 
which such duty is enjoined are the dis- 
pleasure of heaven, the pains of hell, and 
the reprehension of mankind. Men are 
urged to the performance of such daty by 
Menu by the promise of bliss in heaven ; and 
by Nareda, by an argument addressed to 
their reason, pointing out the necessity of 
securing a due provision for the helpless. 


Hindoo commentators and especially those 
of ‘the Bengal school have distinguished 
duties of moral obligation, such as those 
nbovementioned, from breaches of Municipal 
law. In the Smriti Sara itis said: “The 
“gift of a man’s whole estate is valid, for it 
‘is made by the owner’; but the donor com- 
“ mits a moral offence, because he observes 
‘not the prohibition.” Soin the Dayabhaga, 
Jinuta Vahana, commenting on the above 
text of Menu, says: “ Since it is denied that 
“a gift or sale should be made, the precept 
“is infringed by making one ; but the gift 
‘for transfer is not null.” Very different 
language is used when the law given is 
dealing with a breach of duties prescribed by 
Municipal law.. In Colebrooke’s Digest, Book 
2, Chapter 4, Section 1, Clause 10. & passage | Presumed that the head of the family is the 
trom Catyayana is cited—‘* Neither the hus- | proper person to Judge whether the re- 
“band, nor theson, nor the father, nor the | Sources and position of the famiby are such 
‘brother have power to use or alien the legal | that they ought to be stipported without 
“property of women. Ifany one of them | labor, or whether they ought to work and 
“shall consume the property of a woman | eller contribute their earnings to the general 
“against ker consent, he shall be compelled j stock or maintain themselves. 


When Hindoo legislators speak of the 
right of a deserted wife tosmaiutenance, they 
express in clear language that such right 
ts one of legal obligation which will be en- 
forced in the Civil Courts. I had occasion 
to consider that question in the case of Ranee 
Itchamoye Dasi against Rajah Opurva Krish- 
na Bahadoor. The right of a father to 
maintenance by his sons stands on a footing 
ofits own, (See Vyavastha Durpana, 2nd edi- 
tion, p. 375, and the passage from Menu 
cited in the note). As to other members of 
the Hindu family, assuming that there is a 
legal obligation arising from the law of 
nature and Hindu Law upon the head of a 
family to provide subsistence for helpless 
members of it, such as infants who but for 
such provision might perish of want, it seems 
by Hindu Law to be left wholly in the dis- 
‘cretion of the person under such obligation 
to provide such subsistence in the manner 
which may seem fit to him? With regard 
to any claim to maintenance by those who 
are not absolutely helpless, it may fairly be 


; | There is a large class of «cases where, ac- 
“fine to the king.” cording to Hindu Lawan heir soced no 

In this case which points toa breach of | to property takes it subject to the duty of 
Municipal law, an infraction of the law of ‘maintaining those whom the late proprietor 
property, the legislator treats it as an offence | was bound to support. l 
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A case of that kind from the Patna Court | his father, was entitled toa maintenance of 


of appeal is reported in 2 Macnaghten’s, £800 a year from his father, who was iu 


Hindu Law, page IlI. 


‘¢ A’ widow was in possession of some pro- 
‘‘perty which devolved on her at the death 


‘ofher husband. The widow of her son, who the suit. 


‘¢ died before his father, sued her for alimon 
“to a specific amount; and on referring the | 
“ease to a Pundit, the following Vyavastha | 
“wag given: ‘Ifa widow live in the house! 
sof her mother-in-law, the latter should | 
‘afford her food and raiment; but no| 
“rules as toa specific portion of alimony | 
«had been laid down in the law, aud this 
« should be determined by extent of means.’ 
« Is it then necessary, supposing thata dis- 
‘agreement should subsist between the 
“mother and daughter-in-law, that the latter 
«should live with the former ? If there 
“should be any established rule making it 
«incumbent to give alimony to the family of | 
“the person in possession of the estate, and | 
“the person in possession should not give 

“alimony in proportion to the extent of the 

‘means, in such cMse is it. competent to any 

“uthority to fix the amount that may be 
“given ? ` | 


« Answer— While the father and other re- | 
« latives of the husband exist, the residence 

“of a widow in their house is declared to be 

“obligatory on her; and the law does not : 
« contemplate any opposition to this rule, as | 
“in the following text :—‘ The father-in-law | 
“and the rest are bound to maintain a vir- 

“tnous avd childless widow ; but there is no 
“ provision for a case in which alimony may | 
‘be sued for, not having been given in pro- ' 
“ portion to the means.” ! 


The HindnueLaw on this subject may be | 
compared with that of Scotland. | 


According to that law,a child is entitled 
to maintenance in the “father’s louse, or else- | 
where if the father’s conduct endanger the, 
child’s safety, or if the father chooses to give | 
him separate maintenance. The amount above | 
bare subsistence according to his ‘coudition » 
in life, is at the father’s discretion. 


| 
This is a more exteusive obligation than | 
exists under English Law. | 


In the case of Maule and Maule in I 
Wilson and Shaw’s Reports, p. 266, which | 
Lord Eldoy described as one of tho most 
important cases that ever came before the | 
House of Lords, fhe Court df Sessions in Scot- | 
land had found thnt a son who had a com- | 
mission in the army as ensign with £90 of; 
pay, and an allowance of £ 100 a year from | 


‘income of £ 10,000 a year. 


possession of an entailed estate yieldiug an 
The House of 
Lords reversed the judgment and dismissed 
Lord Eldon, in delivering ‘judg- 
ment,—after pointing out the number of 
circumstances to be taken into consideration, 
the debts and charges on the estate and other 


-obligations of the proprietors, possible losses, 


the necessity of providing for other children 
or dependent members of the family to an 
extent which might vary trom year to year, 
and the harrassing inquiries which would be 
rendered necessary,—proceeds to say ‘“ The 
“« question comes to this, whether the Court 
“ of Session has a jurisdiction, on the appli- 
“ eation of a son, to take into its hands as 
“ between the father and that son, and the 
« father and his family,.all the duties of a 
« father of a family ; and to state that upon 
‘application once made to them, the whole 
“ administration of the family may be placed 
‘onder their hands, and may coutinue there 
“ go long asthe natural obligation of the father 
“ nand son exist??? Again, “ The father must, 
‘as it seems to me, be a much better. judge 
“of what is proper to be done for his son’ 
‘¢when he becomes of age, than any Court 
“on earth can be.” Again, “ The real ques- 
“tion is, whether under the particular cir- 
“ cumstances of such a case as this, the gus 
“ natri@ potestates in the family no longer be- 
‘ longs to the father but belongs to the Court 
“of Session.” He concludes“— I cannot 
“think that under the law of Scotland the 
“judgment atid discretion of the father no 
‘longer belongs to him, but that that judg- 
“ment and discretion so long as he lives is 
™ to be exercised in a Court of Justice.” * * 
‘“ That your Lordships are to place in a Court 
“of Justice the right to decide upon the 
manner in which a father shall administer 
“ his estate and property between his eldest 
“ son, his creditors, his younger children, and 
‘all others to whom he owes a natural and 
“moral obligation, during the rest of their 
‘Joint lives, is a proposition I cannot hold ; 
“andifI found it decided in any case that 
“had adirect application to the present, I 
‘donot think there is any thing that com- 
“ pels us to adopt that decision. I think if 
“such a law existed, it ought not to be 
“ suffered to endure a moment longer, but it 
“must be corrected by the legislature.” 
Lord Redesdale says— The consequence of 
‘the decision of the Court of Session would 
“be to give a ground for every child in 
“ Scotland to call his father to account for 
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‘not making him a sufficient allowance. 
“ If this is the law of Scotland, I should be 
“ sorry to be under the dominion of the law 
“ of Scotland. ButI take it not to be so.” 

Į refer to this case because it shows the 
immense mischief that would result ifwe 
were to disregard the distinctions which 
Hindoo lawyers have drawn on the sub- 
ject under consideration. 


In my opinion according to Hindoo Law 
as current in Bengal, the obligation of a 
father-in-law to maintain out of his own 
resources the widow of his deceased son, 
is a mere moral obligation. If she resides 
in the house of her father-in-law and is an 
infant, and for that or other reasons is un- 
able to maintain herself, there may be and 
probably is—both according to Hindoo Law 
and according to natural law, equity, and 
good conscieuce,—a legal obligation on the 
‘part ofthe father-in-law, who has taken upon 
-himself the care of her person and the charge 
of entertaining her as a member of his family, 
and on whose protection she is dependent, 
to provide her with food and the actual 
necessaries of life (a.) 


But in my opinion the father-in-law 
has aright to determine for himself as to the 
. manner in which that obligation shall be 
discharged ; and the Civil Courts not only 
ought not to have, but have uo jurisdiction 
to interfere with his discretion. 


Even if we assume that the father-in-law 
ig under any legal obligation to maintain a 
son’s widow and provide her with food aud 
raiment if she resides in his house, if she 
will not accept what he is willing to give, 
he is not bound, in lieu of maintenance, 
to.make her a money allowance so as to 
enable her to reside in another family. 


In my opinion the appeal must be dig- 
missed with costs. 


Phear, J., (L. S. Jackson and Hobhouse, 


J. J., concurring.)—The plaintiff alleges in- 


her plaint that in the year 1260.she was 
married to Durponarain Doss, deceased, the 
youngest son of the defendant, her father-in- 
law ; that subsequently owing to the plaint- 
iffs ill-luck,.her husband departed this life 
on the 13th Assin 1266, and that after this 
sad event she began to receive at the hands 
of the defendant and of his wife and daught- 
ers, various ill-treatment and reproaches, so 
much so that unable to stay in the house 
any longer she went to reside at her father’s 





fa) Compare The King v. Friend, Russell and Ryan’s 
Reports, p. 20, 


house ; that she more than once sent word 


to her father-in-law asking him to settle on 


her, according to his circumstances in life, a 
sum for her maintenance and for the per- 
formance of her religious rites, but her re- 
quest was not complied with by him; that at 
last, on the 23rd Srabun of the current year, 
When a similar request was repeated to him 
through the plaintiff’s father, he dismissed 
it with an angry refusal. The plaintiff says 
that this is her cause of action, and upon the 
basis of it she sues for arrears due to her for | 
maintenance and religious rites ; aud she also 
prays the Court to make an order for the 
receipt by her in future of a monthly sum 
of rupees 85 from the defendané and his 
estate for the same object. 


The defendant answers that he is not lo- 
gally liable to the plaintiff for anything ; 
that her age at the time of marriage with 
his son was ouly five years and since the 
celebration of that event she has been in his 
(the defendant’s) house ouly on two occa- 
sions, namely, once on thé day of her hus- 
band’s death to perform his funeral obsequies, 
and secondly, on the day of his shradh to 
perform that ceremony ; that excepting on 
those two occasions, the plaintiff never 
came to the defendant’s house even for a 
day, although he repeatedly requesteil her to 
do so; that she has, without his consent and in 
disregard of his orders, neglected to render 
him the service due to his old age, and 
chosen to take up her abode under another’s 
roof; and that consequently he is by no 
meaus bound to make her any cash payment 
for her maintenance. 


The plaintiff does not pretead that the 
defendant will not maintain her at his 
own house, nor does she go so far as to 
seriously contend that the conduct. of the 
defendant, or of the members of his Family, 
towards her has been such as to entitle her 
to refuse to reside under his roof, 


In truth no issue is raised on the facts of 
the case, and the sole question for the Court 
is, ‘f whether the plaintiff not -finding it 
‘agreeable to live in her father-in-laty’s 
“ house can legally claim from him a money 
“ allowance by way of maintenance to enable 
“ her to live elsewhere.” 


The argument of the plaintiffs pleader 
may be concisely summarized as follows :— 


That all the injunctions of the old Hindoo 
sages constitute positive law, except so far 
only as Jimuta Vahana for the School of 
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Bengal sets apart some few precepts as laying 
down merely a moral duty and not a legal 
obligation. That the duty of maintaining 
the different members of the family is every- 
where throughout the Shasters inculeated 
upon the head of the family, and does not fall 
among Jimuta Vahana’s exceptions: it has 
therefore the force of law, and as such has 
been recognized by the leading English text- 
writers, Macnaghten, Strange, &c. That 
the Vyavastas of the Pundits and the deci- 
sions of the late Sudder Court have always 
supported the legal character of the duty, and 
finally, that the son’s widow is admittedly 
a member of the father’s family. 


This argument is very plausible at first 
sight, but does not bear being ‘very closely 
looked into. Indeed, I think that it fails fa- 
‘tally for the plaintiff at its very root. It 
seems to me that it cannot be doubted there 
are plenty of instances, other than those by 
Jimuta Vahana, in which the old writers clear- 
ly intended to enjgin a moral duty as distin- 
guished from a legal obligation; and in my 
opinion, the subject of maintenance affords 
some of the most conspicuous examples of 
this. 


Of the texts relied upon by Baboo Annoda 
_Pershad; the strongest are perhaps the 
following—“ The ample support of those 
“who are entitled to maintenance is reward- 
«ed with bliss in heaven, but hell is the 
“ portion of that man whose family is afilict- 
«ed with pain by his neglect ; therefore let 
‘him maintain his family with the utmost 
“© gare”’—/ Menu). 


“ Even they who are born or yet unborn 
“and they who exist in the womb require 
st funds for subsistence; the deprivation 
“of the means of subsistence is reprehend- 
“ ed’’—( Nareda). 


‘“ A man may give what remains after 
‘the food and clothing of his family : the 
“ giver of more, who leaves his familv 
“ naked and unfed, may taste nonoy at fist 
“ but shalleafterwards find it poison”—( Vir. 


“ haspult). 

_Many more of a similar tenor might be 
cited, which reiterate in words more or less 
emphatic the doctrine, that it is incumbent 


upon every man to maintain the dependent 
members of his family. 


There are also, no doubt, other passages 
to be found where certain specified members 
of the \fumily are declared to have a legal 
claim upon the family property upon a dis- 
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position of it taking place, but these are not 
applicable to the present case for reasons 
which I shall presently mention, and there- 
fore I omit for the moment to notice them. 


Now it seems to me very plain that the 
writers who enunciated the foregoing pre- 
cepts, and their like, only desired in them to 
lay down moral principles for the guidance 
of the head of the family. The only sanc- 
tioned appealed to is of a religious and pro- 
spective character. 


The civil power is in no way brought 
under notice, although it may be remarked 
the same authors kuew well enough bow to 
use that power, if necessary, for the enforce- 
ment of their commands. Indeed it often 
enough happens that precepts of a general 
character uttered by the Rishi are accompa- 
nied by directions that the King or Sover- 


eign power should punish the infraction of « 


them. But nothing of the sort occurs here. 
In these places the authors are not dealing 
with rights of individuals ; they do not pre- 
tend to define avything of the nature of 
a right, and they give no hint ofa remedy by 
which any right could be asserted. I repeat 
that it seem to me clear, they were here 


‘simply prescribing to the head of the family 


principles which he should observe in his gov- 
ernment, and were not intending to give 
» foot-hold for the intrusion of the civil 
power within those inner limits from which 
ithas been undoubtedly for ages the policy 
of the Hindoo social system to exclude it. 


It may well be, on the other hand, that the 
head of the family cannot lawfully eject a de- 
peudent member from his circle without rea- 
sonable cause. Possibly the defendant is 
legally bound to afford the plaintiff subsist- 
ence under his roof, she on her part conform- 
ing to hisorders and working for the com- 
inon fund, if he should think this necessary. 
If so, uo doubt the Civil Court would in the 
avent of default on his part, find the means 


of compelling him to perform nis auty. DUT 
this is not the plaintiffs case. She claims, 
simply by way of maintenance and on the 
bare right to be maintained without other 
consideration, an annuity to be paid out of 
the father’s property in which, her husband, 
had he been alive, would have had no inter- 
est whatever. 


If then her suit be well founded, it follows 
that ason’s widow has a legal right to a 
share in the father’s property during his 
life-time, while her husband before his death 
had not such a right. 
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Every Hindoo lawyer will feel that it 
needs very strong authority to support such 
a distinction as this ! 


It appears to me, however, that the matter 
is altogether bare of authority, except so far 
as the texts which I have quoted or referred 
to afford auy, and I have already said that 
in my opinion they do not. J am not speak- 
ing regardless of the additional texts which 
are appealed to by Mr. Justice Loch in his 
elaborate judgment, but it seems to mea 
mistake to treat them as having application 
to. the claim put forward by the plaintiff in 
this suit. Without perusing them in detail, 
Į think I may without error say that they 
all have reference to the terms upon which 
partition or inheritance of property is to 
take place. 


Mr. Justice Loch concludes from the 
passages quoted by him (particularly as I 
- gather, a text of Catyana and the commen- 
tary of Jaganatha upon it in page 600 
Stokes’s edition of Colebrooke’s Digest, Vol. 
2) “that the maintenance of a Hindoo 
“widow is not merely a moral obligation 
“but a charge on the inheritauce.”? This 
is no doubt true if the word inheritance 
means the inheritauce of her husband ; but 
even then it does not, I apprehend, so 
much flow from the texts quoted, as from 
other portions of positive law laid down by 
the old law-givers, Yajnavalkya, for instance, 
commanded that a husband should maintain 
his wife, and that ifhe did not keep her in 
his own house, he should give her a third 
part of his wealth, or, being poor, should pro- 
vide her with maintenance. And, on the 
death of the husband, no one will question 
that, she becomes entitled by the Hindoo Law 
which is current in Bengal to the whole in- 
heritauce in the event of there being no issue, 
or otherwise to a share by way of mainte- 
nance. Nothing can be clearer than the 
rights of a Hindoo widow by positive law 
as against the iuheritance of her husband 


But I know of no authority which specifcal- 
ly gives her the like rights or any other 
rights as against the property of her father- 
in-law. 


So again, sons and others who by reason 
of infirmity, &c., are disqualified from taking 
the share in an inheritance which would 
otherwise come to them, are directed to be 
maintained by those to whom their shares 
thus go over, anda direction of this kind, 
given by the law-giver when prescribing the 
mode and condition of inheriting, is I think 
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rightly construed as amounting to the crea- 
tion of a charge upon the inheritance. No 
circumstances of this nature are attendant 
upon the general texts, which alone can be 
made to bear upon the question of mainte- 
nance by the father of the son’s widow. It 
seems to me that the two classes of cases are 
quite distinct, namely, those in which the 
claimants of maintenance have expressly giv- 
en to them the right of recourse to a particu- 
lar fund, and those in which no such rights 
have been expressly given. It cannot be 
logically inferred that because some depend- 
ent members of a family, whom the head 
is declared morally bound to maintain, are 
entitled by express provisions of the law 
to make good their claims against his estate 
as sO many charges upon it, therefore 
all dependent members, whom he is de- 
clared morally bound to maintain, have the 
same rights, even in those instances where 
such express provisions are absent. But 
this, it appears to me, is exactly the mistake 
in reasoning which has been committed in 
this case; and without it, the plaintiffs 
claim cannot get any real support from the 
old Hindoo law-givers, 


The English text-writers, as Macnaghten 
and Strauge, naturally do not carry the matter 
further, for they only profess to’ exhibita. 
compilation of the law made from the ofd 
Sauscrit authorities as expounded by the 
Pundits. 


Sir T. Strange’s words are most general 
aud szem to me in no way calculated to sup- 
port the conclusion which Mr. Justice Loch 
draws from them. Undoubtedly they ex- 
press very emphatically that e maintenance 
“bya man of his dependents is with the 
“ Hindoo a primary-duty.” 


The question before usis, whether the 
obligation to maintain is of such a charac- 
ter as to give the dependent who is the 
object of it, a legal claim to be paid 


an annual sum out of the supportor’s 
estate. Mr. Justice Loch’s quotation froin 
Strange is in the text preceded eby the sen- 
tence, “the obligation to maintenance as 
“between parent and child is eventually 
“mutual.” 


If therefore the obligatidn amounts to a 
pecuniary charge in the’one case, it must in 
the other; but I have never yet heard it 
argued that by Hindoo Law a father in in- 
digent circumstances is entitled to a money 
allowance from the son payable ont of the 
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latter’s self-acquired property. Icannot my- 
self think that Sir Thomas Strange intended 
to do more than to give the doctrine of the 
Hindoo moral law ona social and domestic 
duty of high importance ; and I am unable to 
construe his words into an enunciation of a le- 
gal right of recourse to a specified property. 
Macnaghten’s text scarcely bears upon the 
point under discussion and has not been 
appealed to; but several of the cases given 
by him in his Hindoo Law have been cited by 
Mr, Justice Loch in his judgment, and by the 
pleader of the appellant before us. I will 
not treat these in detail now. Itis sufii- 
cient I think to say ofthem, that in each the 
claim put forward for determination was a 
claim by a widow to be held a co-sharer with 
her deceased husband’s brothers or others, 
in property in their hands after the death 
of the father. This claim was in every 
instance negatived, but at the same time 


it was said that she was entitled to proper 


“ maintenance.’ 


The widow was in fact told “ you have- 


‘mistaken your rights. You are not entitled 
‘ to any share of the property. ‘The utmost 
“ you can ask is to be maintained,” and in 
this view those precedents are really adverse 
to the present plaintiff's claim, for they im- 
pliedly declare that the son’s widow has 
nó proprietary rights whatever against the 
deceased father’s property. Indeed, it is ex- 
pressly said in one of Macnaghten’s pre- 
cedents (one not quoted before us or by Mr. 
Justice Loch) that the widow is only entitled 
to be maintained in the joint family of her 
late husband, and cannot by law claim a 
money-paymentof the nature of alimony, (2 
Macnaghten’s Hindoo Law, p. 111, Case 4). 


Of the seven decisions of the Sudder Dewan- 
ny Adawlut which have been brought to our 
notice in the argument, only one appears 
tomein any way to favor the plaintiffs 
case. 


This is the decision reported in 1848, Sud- 
der Dewanny Adawlut, page 491. It ap- 
pears that in that case the Principal Sudder 
Ameen had taken a bywasta from the Pundit 
of the divisiow, which declared the widow 
of a son dying before his father entitled to 
a maintenance proportionate to the amount 
of the father-jn-law’s property. The Sudder 
Dewanny Adawlyt did not actually decide 
whether this was good law or not; its judg- 
ment was sought upon other points only, 
and in giving it Mr. W. Jackson said—“ The 
“ plaintifi’s widow is admitted by the Pun- 
o “ dits bywasta to have a legal right to 
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“ maintenance under the Hindoo Law from 
“the family estate.” Seemingly, the only 
question brought before the Court was whe- 
ther this assumed right had been displaced 
by a special agreement, and if not, at what 
amount should the maintenance be assess- 
ed? 


In 3 Select Reports, page 33, it is reported 
that ¿Aree sons took the inheritance on the 
death of their father, continued to live joint- 
ly, and with them lived the widow ofa bro- 
ther who had pre-deceased his father. The 
three brothers having died, a suit for parti- 
tion took place, aud the property was divided 
among their respective sets of heirs, one-third 
going to each set. The widow who was a 
party, was declared entitled to nothing but 
food and raiment. Wer claim was according- 
ly dismissed, and no charge of any kind in her 
favor was established against the estate. 


In the same volume, page 223, two brothers 
are represented as having lived together in 
jointenjoyment of property under the Mi- 
takshara Law. One died leaving a widow, 
and his share of course weut to the surviving 
brother. The Court held (no doubt right- 
ly) that the brother, thus taking by 
survivorship the share of the property 
from -which the widow was legally en- 
titled to obtain maintenance at the hands 
of her husband during his life, was also 
bound to maintain the widow. In other 
words he took the ‘property with its burden. 
The Court does not support its judgment 
by the statement of this reason, but I think 
it affords the true explanation of the deci- 
sion, 


In 4 Select Reports, page 19, the widow’s 
claim to share in the deceased father’s estate 
was dismissed, because her husband ‘had died 
in his father’s life-time. She was at the same 
time told that her claim shonld have taken 
the form of a claim for maintenance, and she 
wes left the option of suing for it in another 
action. So that here no decision was judi- 
cially come to as to her right to maintenance, 
and still less was there any declaration either 
that she was originally entitled to make a 
money-claim against the father, or that she 
was now entitled to proceed agains this estate. 

In 1850, Sudder Dewany Adawlut, page 
422, the report is so scanty that no conclusion 
either way cau be drawn from it. Also no- 
thing is said as to whether the deceased hus- 
band left property or not. l 


The like observation may be made with 
regard to the case reported in 1852, Sndder 
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Dewanny Adawlut, p. 796; and it may also be 
added that there the father-in-law expelled 
the widow from his family, and so refused 
to give her even food and raiment under his 
own roof, 


In 1858, Sudder Dewanny Adawlut, 1220, 
no decision was delivered by the Court 
as to the right to maintenance or as to the 
circumstances under which if was put for- 
ward in that case. It was only determined 
that the widow did not forfeit the right 
which she had by residing away involuntari- 
ly, and to this effect only, də the deci- 
sions reported in 2 Weekly Reporter, p 134, 
and 6 Weekly Reporter, p. 87, and the judg- 
- ment of the Supreme Court in the case of 
Judomoni Dossee, as I read them, lay down 
the law. Probably at this date it would 
hardly be contended that if the plaintiff is 
entitled to a charge upon the father-in-law’s 
property at all, she loses the right to it merely 
by adopting such place of residence as is 
most agreeable to her, 


I have now, I believe, reviewed all the 
authorities which have been put forward in 
support of the plaintifs right to succeed in 
this suit. The result to my mind is that the 
claim which the plaintiff now sets up aga 
legal right has no basis in the precepts of 
the old Hindoo Law-givers, and has not been 
shown, to have been ever judicially affirmed 

by the Superior Courts of this country. 


vr 
On the other hand, there is certainly one 
decision of this Court, viz., the decision which 
is reported in 2 Hyde, p. 103, which declares 
that a right such as that which is now sought 
to be established has no foundation in Hin- 
doo Law. 


Tt seems to me, therefore, that the view 
taken by the Chief Justice and Mr. Justice 
Macpherson is entirely correct. I am quite 
of opinion, notwithstanding the earnest plead- 
iny of Baboo Annoda Persand to the con- 
trary, that the Hindoo Law-givers did intén- 
tionally often enjoin moral duties as distinct 
from legul obligations, and I agree with the 
Chief Justice, that we must not convert 
these moral duties to legal liabilities. 


The mischief which one might do, as the 
Chief Justice remarks, by want of care in 
this respect is very great: for instance, if 
we upheld the right of every widow of every 
son who died during his father’s life-time 
to compel the father to pay her out of his 
property a money allowance in lieu of main- 
tenance, can any one fail to use that we should 
not only sap the very foundation of the 


Hindoo family system, but should impose 
upon the father a burden most unreasonable, 
if not impossible for him to bear. 


I may add that the Privy Council ina 
late judgment has discountenanced the sup- 
position that every thing uttered by the 
old law-givers remains to this day so much 
positive law. Their Lordships say (10 
Weekly Reporter, Privy Council, 21)—‘ The 
“t duty, therefore, of a European Judge, 
“ whois under the obligation to administer 
“the Bindoo Law, is not so much to inquire 
“ whether a disputed doctrine is fnirly dedu- 
“ cible from tho earliest authorities as to ns- 
“certain whether it has been received by 
“the particular school which governs the 


| “district with which he has to deal, and 


“« has there been sanctioned by usage.” 


I express no opinion as to whether any 
one taking by inheritance property out of 
which a dependent member of the late own- 
er’s family had in fact been receiving main- 
tenance up to the tints of the deceased’s 
death, would or would not take it charged 
with the continuance of that maintenance. 
I apprehend that a question of this kind 
would in every case depend upon the facts. 
I also say nothing as to the right of a 
dependent member of a family .to compel 
tlie head to afford food and raiment within 
the family house ; or, in the case of forcible 
exclusion therefrom, to make a money-pay- 
ment in lieu of such maintenance. I con- 
fine myself strictly to the issue which I 
mentioned at the outset as being the issue of 
law on which the plaintiff's suit depends ;— 
and on that issue I think the plaintiff fails 
to make out her right. Accordingly, it appears 
to me that the decision which is now appeal- 
ed against should be affirmed with costs. 


E. Jackson, J.—I also am of opiniou that 
the plaintiff is not entitled to obtain main- 
tenance from her father-in-law in the shape 
in which she claims if, 2. €, asa money- 
allowance. The plaintiff appears never to 
have resided with her father-in-law as a 
member of his family. Her*husbaud died 


while she was very young, owly G years of , . 


age ; and with the exception of two or three 
days immediately after the death of her 
husband, she has always resided with her 
own parents. As to any ill-usage she 
alleges she may have received, it is difficult 
to credit the deposition’ of a girl of 11 years 
of age relating what occurred when she 
was’ only 6 years of age, The plaintiff 
having, therefore, always lived separately, 
® 


å 


> 
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from her father-in-law, and there being no 
ancestral property in the family, I cannot 
see how she can claima money-allowance 
from her father-in-law. It may be that if 
she had always lived as a member of her 
father-in-law’s family, he could not turn her 
out of doors in a destitute condition, and if 
he did do so, she might compel him to give 
her food and raiment and house room. All 
the texts which have been quoted for the 
appellant seem to me to go no further than 
this. Andit may even be that if the plaint- 
iff had, after living as a member of her 
father-in-law’s, family, been obliged by ill- 
usage to leave it, that then she would be 
entitled to a money-allowance in lieu of the 
food and raiment which the father-in-law 
was bound to give to her. But it is quite 
clear to me, upon the statement of the 
plaintiff herself, that she never has been 
a member of her father-in-law’s family, 
and that even the treatment she alleges she 
received contains no sufficient ground for 
her leaving her father-in-law’s house. The 
plaintiff has alway8 been in facta member 
of her own father’s family, and has always 
been maintained by her own father and is 
still being maintained by him. I am not 
satisfied that she isin any way in want of 
actual maintenance. Indeed she does not 
ask for it.’ She asks that while she is being 
mnintained by her own father, her father- 
in-law may be required to pay her a month- 
ly allowance in money. No text has been 
quoted which in my opinion supports any 
such claim, and I would therefore dismiss the 
plaintiff's suit with all costs. 


Full Bench 


Glover, J.—I also am of opinion that tliis 
appeal should *be dismissed. It appears to 
me that all the authorities quoted, have re- 
ference to cases where an estate is taken 
by inheritance, and not where an estate is 
made by individual exertion. An estate 
descends cum onere, and amongst its ob- 
ligations is the maintenance of those who 
are by Hindoo Law excluded from the in- 
heritance ; bat there is a vast difference 
between an estate that comes to a person 
by the mere accident of birth, and one that 
is acquired by his own skill and labor ; and 
no precept of Hindoo Law has been quoted 
to show that the founder of his own fortune 
is under the same obligations as he.who 
inherits an estate. 
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It is admitted in the present case that 
the Respondent succeeded to no ancestral 
property, and that whatever means he has 
have been self-acquired, 


And as if cannot be doubted that by 
Hindoo *Law 


ict Vyavas. Durp., 863 he might give 
that property 


away absolutely at his pleasure, he is not 
bound to share it with his sons, and & 
fortiori not with his sons’ widows. 

But if it were conceded that there was an 
obligation on a father-in-law to maintain 
the childless widow of his son, that obliga- 
tion would not I think be binding in law, 
nor give the widow aright to maintain an 
action against her father-in-law. 


In all the Sections of the Dyabbaga, 
where the maintenance of those excluded 
from inheritance is set forth, the nature of 
the penalty for non-performance is spiritual, 
rather than temporal. The offender is 


threatened with condign punishment in 
“ Hell, but no mention 
is made of secular iun- 
terference or of an ap- 
peal to the king on behalf of the family. 


* Dyabbaga, Chapter 
2, Section 23. 


And this is the more remarkable, as in. 


many other cases a distinct temporal penalty 
is prescribed, and if the non-performance of 
the duty of maintaining those who were 
excluded from inheritance had been a wrong 
punishable by law, doubtless the fact would 
have been so stated: instead of that, the 
offender is left to receive his punishment 
in the other world. 


The case r ‘ported in 2 Weekly Reporter, 
p. 184, did 7 ot (as appears to be supposed) 
decide the w dow’s right to maintenance from 
her father-in-law. That point had already 
been decided by the Lower Courts, and the 
only qnestion before the High Court in 
special appeal was, whether the widow could 
demand that maintenance, without living 
with her husband’s family,—a question which 
there is now no necessity for deciding. 

I would dismiss this appeal with costs. 
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The 2nd June 1868, 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Breach of the peace—Sections 6Z and 
318, Code of Criminal Procedure. 


Reference to the High Court under Section 
434 Code of Criminal Procedure by the 
Sessions Judge of Patna. 


Luteef Hossein, Prisoner. - 


It is not necessary that an order issued by a Magis- 
trate under Section 62 of the Code of Criminal Pro- 


cedure, whereby a breach of the peace was prevented, 
should be supplemented by a proceeding under Section 
318 of the same Code, 


Glover, J.—In this case it appears that the 
Deputy Magistrate of Behar, acting under 
Section 62 of the Criminal Procedure Code, 
directed one Luteef Hossein to abstain from 
building a certain house on the ground that, 
by so forbidding Luteef Hossein to build, he 
(the Deputy Magistrate) prevented an affray 
between Luteef and his zemindar. 


The Judge admits that this order was 
within the Deputy Magistrate’s power, and 
was not illegal; but he considers that he 
ought to.have supplemented it by a proceed- 
ing under Section 318 of the Code, and that 
his- omission to do so makes his original order 
incomplete and improper, he being bound to 
do as much as the law allowed him “ to de- 
termine the right to the use and enjoyment 
of the property.” 

It appears to me that we have no power to 
interfere in this matter. Section 62 of the 
Procedure Code gave the Deputy Magistrate 
alithority to restrain the petitioner from build- 
ing until the right to the land had been 
determined by a Civil Court ; and there is 
nothing in the act which enjoins further pro- 
ceedings under Section 318. 


Indeed, it is not easy to see to what pur- 
pose proceedings could have been taker 
under that Section, for the Deputy Magis- 
trate would them have had to determine, not, 
as the Judge says, “ the right to the use and 
enjoyment of the property,” but the question, 
“which party was actually in possession,” 
and this is a matter which has never been, 


‘and is not now disputed. 


The petitioner is in undoubted possession 
of the land on which he is erecting the 
house, and it is clear, therefore, that under 
Section 318 the person claiming to be tha 
owner of the soil could have no remedy, 
but would have been forced into the Civil 
Court. 


It is not denied that tee land on which 
the petitioner seeks to build forms part of 
the zemindar’s estate. 


It appears to me, therefore, that there is 
nothing illegal in the Deputy Magistrate’s 
order, and that he was not bound to go be- 
yond the scope of Section 62. 


® 
Kemp, J.—I entirely concur. 





The 2nd June 1868, 


Present: 


The Hou’ble J. B. Phear and C. Hobhouse, 
Judges. 


Procedure — Credible information — 
Summonsto keep the peace—Bond 
to keep the peace—Section 282 
- Code of Criminal Procedure. 


| Reference to the High Court #nder Section 


434 of the Code of Criminal Procedure 
by the Sessions Judge of Tirhoot. 


s . e . 
Nursingh Narain, Prisoner. 


A summons under Section 282 of the Code of Crimi- 
nal Prycedure to show cause why the person summoned 


| should not enter into a bond to keep the peace can 


ae 


Criminal 


legally issue on information, if it be credible, contained 
in a case which was brought against the person sum- 
moned for illegal assembly, of which he was acquitted. 
The order directing that tlie defendant should enter 
into the bond cannot however be made until the 
Magistrate has taken fresh evidence, properly given, 
on the appearance of the accused before him (or of 
his agent), and before he has adjudicated judicially 
on such evidence that it is necessary for the pre- 
seryation of the peace that a bond should be taken. 


Phear, J.—Turs is a reference made to 
this Court by the Sessions Judge of Tirhoot 
under Section 434 of the Criminal Procedure 
Code, in which he says that he transmits to 
this Court the record of the case of Govern- 
ment against Baboo Nursingh Narnin, with 
the recommendation that the final order 


upon the defendant in that case to give re-" 


cognizance to the extent of 5,000 rupees 
should be quashed. The Judge thus states 
the case :—‘‘ Upon a memorial of the Assist- 
ant Magistrate of Tajpore, dated the 18th of 
October 1867, stating that though the charge 
of illegal assembly brought against Baboo 
Nursingh Narain possibly had broken down, 
nnd he had had to acquit the defendant, he 
was of opinion tha® Baboo Nursingh Narain 
ought to be bound down to keep the peace. 
Accordingly a summons was issued on the 
Baboo under Section 282 of the Criminal 
Procedure Code, and he was eventually bound 
down to keep the peace.’ The Judge fur- 
ther says:—‘*TI find that the summons served 
wpon Baboo Nursingh under Section 282 of 
the Criminal Procedure Code sets forth as 
the credible information received by the 
Magistrate, &c., &c., the record of a case of 
complaint of one Mool Chund Pandey in the 
Court of the Assistant Magistrate, Tajpore, 
versus Baboo Nursingh Narain, and also 
the Assistant Magistrate’s opinion that the 
Baboo should ke bound down. But upon this 
I observe that Mool Chund’s case has been dis- 
missed as not proved. ‘Lherefore, this would 
be no ground for calling upon the Baboo to 
enter into a recognizance either under Sec- 
tion 280 or 282, and obviously the Assistant 
Mogistrate’s opinion cannot be called credi- 
ble information. 
the Baboo ought to be released from his re- 
cognizance.” 

We think that the Judge isin error in 
thinking thatethe record in the case of Mool 
Chund Pandey versus Baboo Nursingh 
Narain does not afford credible information 
within the meaning of the Legislature, 
quite sufficient to, justify the Magistrate in 
issuing a summons ynder Section 283. That 
record contains the “depositions on oath of 
several witnesses in the case who appear to 
tate as facts matter which would certainly, if 


” 
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credible, lead to a conclusion that a breach of 
the peace might be likely ; and we think that 


| information so conveyed to the Magistrate 


is credible information. Consequently, we 
are of opinion that the recognizances are 
not void far the reasons which the Judge 
suggests in his reference. However, it has 
beeu brought to our notice by the Advocate 
who has argued the case before us on 
behalf of the accused, that after the issuing 
of the summons, and on the appearunce 
of Nursingh Narain in answer to the 
Summons, there was no further evidence 
taken bearing upon the subject of the 
summons. Now, although Section 282 of 
the Criminal Procedure Act authorizes 
the Magistrate to issue a summons, that is, 
to call the party before him „upon the 
foundation of any information that can be 
called credible information, still he. cannot 
make the order that the defendant should 
enter into a bond to keep the peace until he 
has adjudicated judicially that he is satisfied 
that it is necessary for the preservation of 
the peace to take such a bond from the de- 
fendant. This is provided by Section 288, 
and taking that Section in connection with 
the one immediately preceding 287, it is 
perfectly clear that this adjudication must 
be come to, upon evidence properly given 
on the appearance before the Magistrate of 
the person who has been summoned, or of 
his agent iu the case where he is permitiod 
to appear by agent. ‘Two or three decisions 
upon the analogous enactment, Section 318, 
namely, Vol. 5 Weekly Reporter, Criminal 
Rulings, page 14, and 6 Weekly Reporter, 
Criminal Rulings, page 61, and others, have 
laid down that an adjudication by a Magistrate 
of his being satisfied that a breach of the 
peace is likely to occur, must be based upon 
legal evidence and be duly recorded. I may 
say that itis obvious, and uuless this be so 
the result of the provisions of Section 282 
and Section 288 would be that the Magistrate 
might really inflict a very heavy fine and 
commit to prison for default of payment there- 
of without the observance of the ordinary 
procedure, and the taking of evidence in the 
manner which is considered by the legis- 
lature to be necessary, and is therefore 
strictly provided for all other cases where 
an accused person is made liable to a 
penalty, and without there being even 
the security afforded by the opportunity of 
appeal. 


On the whole, I think there cannot be any 
doubt, even though the words of this Sec- 
tion with those of the one I have last 
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. referred to do not expressly so provide, that 
the adjudication of a breach of the peace 
‘being likely to occur, which must be made 
by the Magistrate under Section 288 of the 
Criminal Procedure Act before he can take 
‘a bond from the person accused, must `be 
‘based upon legal evidence, and must be dis- 
‘tinctly stated as a judicial finding of the 
‘Magistrate as in all other Criminal cases. 
I have already said that the learned Advo- 
-cate who has argued the case for the pri- 
soner has pointed out to us that there 
‘does not appear in the papers before us any 
trace of evidence having been given when 
the accused appeared before the Magistrate 
in obedience to the summons. Nor is thero 
evidence in the guasi record sent up to 
us, which can be properly said to be the 
taking place of an adjudieation by the 
Magistrate that he was satisfied upon the 
evidence that a breach of the peace was 
likely to occur. This being so, I think that 
the order directing the accused Baboo 
Nursingh Narain to enter into a bond to keep 
the peace was illegal as not having been 
duly made, and therefore -that.it ought to 
be quashed and the accused released from 
his recognizance, if he has entered into 
them, or discharged from custody, if he has 
been put into prison. 





The 2nd June 1868. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Appeal, 


Reference to the High Court under Section 
404, Code of Criminal Procedure, by the 
Sessions Judge of Riajshahye. 


Nuggurdi Paramanick, Accused. 


Having regard to Sections 46 and 411 of the Code of 
Criminal Procedure, if was held that where the sen- 
tences eased on an accused by a Magistrate are award- 
ed for separate offences committed on different occasions, 


there is no appeal to the Sessions Judge by reason 
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of the two sentences, each of which was within a limit 
of one month, having been passed at the same time, 
and being together in excess of that limit. 


Glover, J.—In this case one Nugegurdi 
Phatuk was charged with being a member 
of an unlawful assembly and with criminal 
trespass under Sections 148 and 447 of the 
Penal Code ; and whilst the case against him 
was pending, he brought a counter-charge of 


criminal trespass against his accuser. 


Both cases were disposed of on the 29th 
of February 1868. The charges under Sec- 
tions 143 and 447 were held to be proved 
against Nugsurdi, whilst his counter- 
charge was dismissed ns false, and he was 
further convicted of bringing n false com- 
plaint under Section 211, Penal Code. 
Nuggurdi was punished in each case with 
one monthi’s imprisonment ; and the question 
is whether these two sentences are to be 
taken as forming one and the sume sentence, 
and, as such, appealable to the Sessions 
Judge, 


The Mugistrate at whose instance this 
ease has been referred to® us under Section 
404, Code of Criminal Procedure, holds that 
as the two convictions were for offences 
committed on entirely different dates and in 
different places, the punishments awarded 
necessarily formed separate and distinct sen- 
tences, and being each within the limit of 
one month were not appealable, ° 


The Sessions Judge, on the other hand, 
following a precedent of the Agra High 
Court, holds that the two sentences form to- 
gether one ground of appeal, and being be- 
yond the limit are appealable to his Court. 

-The Judge has not referred us to tho 
precedent on which he relies, nor hare we 
been able to find it; but we*do find one of 
this Court, dated the Gih August 1866, 
6 Weekly Reporter,’ 51, the Queen versus 
Morullee Sheikh, in whieh the contrary 
principle is distinctly laid down. 


In support of the Judge’s ruling it is con- 
tended that the words of Section 46, Code 
of Criminal Procedure, suppose that any 
number of different penalties imposed for dif- 
ferent offences tried at the same time make 
up only one sentence ; but there is nothing 
in the Section to bear out sucha construc- 
tion. Ou the contrary, the Court convicting 
a prisoner of several offences is bound to 
sentence such prisoner to the sevéral penalties 
prescribed by law, the.one penalty com- 
mencing after the expiryof the other ; and 
the ouly limit (under a certains proviso) is the 
extent of punishment which the particular 


to 
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Court before which the cases are tried is 
competent to inflict, The object of the 
Section is to nward a specific punishment 
for each offence of which an accused person 
may be proved guilty when all the charges 
against him are tried together ; so that in case 
some one or other of the charges breaks 
down on appeal, the amount of punishment 
to be remitted may be known. 


Section 41] Code of Criminal Procedure, 
lays it down most clearly that in-all cases a 
sentence of one month’s imprisonment passed 
by a Magistrate exercising full powers is 
not appealable ; and if it had been the intention 
of the Tegislature to circumscribe a Magis- 
trate’s power in this respect, aud by lumping 
together two sentences, each withiu the limit, 
(because they happened to be passed at the 
same time,) to make up one whole sentence, 
which would be beyond the limit, and there- 
fore appealable, it would uo doubt have suid 
so. ‘The principle laid down by the Judge 
would be applicable to cases where an accus- 
ed person has been punished separately for 
what are really parts of one and the same 
offence, and not to cases like the preseut, 
where the offences are essentially different 
and were committed at different times and 
places. 

We think, therefore, that the Magistrate 
was right, and that no appeal lay to the 
Judge. The accused should be committed to 
jail to undergo the remaining portion of his 
sentence. 


2 o 


The 2nd June 1868. 


Present: 


` 


e A 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Jurisdiction — Absconding — Bail — 
Surety — Punishment. 


Reference to the High Court under Section 
434 Code of Criminal Procedure by the 
Magistrate of Backergunge through the 
Sessions Judge of the District. 


Tajvoriuddy Lahoree, Prisoner. 
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A Deputy Magistrate notin charge of a division of | 


a district has no jurisdiction to try a case under Section 
174 Penal Code which originated under Section 68 
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Penal Code, notwithstanding that his surety has paid 
the penalty mentioned in the recognizance, 

Case.—One Tajvomuddy Lahoree, defend- 
ant in a case under trial by Deputy Magis- 
trate Dino Bundho Moulick, forfeited his 
vail-bond by reason of default of appear- 
ance. The surety was compelled to make 
payment of the penalty mentioned in the 
recognizance, and the Deputy Magistrate 
applied to, and received the permission of, 
the ‘Magistrate to try Tajvomuddy Lahoree 
under Section 174, Indian Penal Code, .on a 
charge of ‘‘absconding from the Court 
while ordered to attend it.” The Deputy 
Magistrate has found him guilty, and sen- 
tenced him to simple imprisonment for one 
month. 


I apply that this sentence may be set 
aside on two grounds :— 


lst—That the Deputy Magistrate acted 
without jurisdiction. The case wns not 
referred to him by the Magistrate “ on com- 
plaint preferred directly to the Magistrate, 
or on the report of a Police officer.” It 
originated under Section 68 Criminal Pro- 
cedure Code, and it could not, therefore, be 
judicially enquired into or determined by 
him, as he was not the Magistrate of the 
district or a Magistrate in charge of a divi- 
sion ofn district. . 

2nd.—The sentence isillegal, and the law, 
Section 219 Criminal Procedure Code, pro- 
vides a specific punishment for default of 
appearance of the person executing a per- 
sonal recognizance, viz., forfeiture of the 
bail-bond. Any additional punishment for 
the same offence is apparently not contem- 
plated. 

Judgment of the High Court. 

Phear, J—We think that the first ob- 
jection made by the Magistrate in his 
report to the conviction of the Deputy 
Magistrate is good. We think that the 
Deputy Magistrate had no jurisdiction to en- 
tertain and decide the case for the reasons 
which the Magistrate has given in his re- 
port. We think, however, that the second 
objection put forward by the Magistrate is 
not tenable. In our opinion there is no- 
thing to prevent the accused person himself 
from being proceeded against under Section 
179 of the Indian Penal Code, notwithstard- 
ing that his surety had been already made 


| to pay in consequence of the default of 


Code of Criminal Procedure, and which was not | appearance of the accused person ; but as the 


referred to him by thé Magistrate of the district. 


There is nothing in ‘Section 219. Code of Criminal 
Procedure which revents an accused person who has 
forfeited his bail-bond by default of appearance, from 


first objection is good, ‘the conviction must 
be quashed, the sentence set aside, and the 
prisoner, if still in custody, must be dis- 


being proceeded against under Section 179 of the : Charged, 
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The 6th June 1868. 
Present: i 


The Hon’ble G. Lochand F. A. Glover, 
Judges. 


Gharge — Registration Act — Civil 
Court—Section 170, Code of Crimi- 
nal Procedure. 


Criminal Appellate Jurisdiction. 
Queen versus Ramdharry Singh and another. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Bhaugulpore, on 
a charge of abetment of forgery, Sc. 


A Rogistrar under Act XX of 1866 is competent 
under Section 95 to institute a prosecution for any 
offence under that Act. 


g 
Section 170, Code of Criminal Procedure, refers only to 
cases where a forged document has been put in evidence 
in a Civil or Criminal Court ; in other cases, a Magistrate 
in competent proprio motu to enquire into allegations 
of forgery, and no sanction under Section 170, Code of 
Criminal Procedure, is necessary. 


Glover, J.—TuHeE points taken in this 
appeal are :— 


(1).—That there has been a grave irregu- 
larity in the trial of the case, which has 
prejudiced the prisoner Ramdbarry Singh. 


(2).—That the Registrar had no power to 
order the institution of proceedings against 
the prisoners. 


(8).—That the institution of the present 
charges by order of the Registrar was ile- 
gal, the Registrar having no power to make, 
and not having made, such charges ; and that 
the Magistrate could only take action upon 
such charges as the Registrar was competent 
to make. 


(4).—That the Magistrate not having 
committed on such charges as the Registrar 
Was competent to make, could not interfere 
further in ‘the matter, except under the 
provisions of Section 170, Code of Criminal 
Procedure, he having no power to enquire 
into cases of forgery ; and-lastly, that the 


- — =- 


evidence for the Crown is discrepant and 
unreliable. 


- The’ irregularity complained of in the 


first ground of appeal is that, although 
Ramdharry Singh was accused and con- 
victed of abetting the forgery of six separate 
deeds, only one general charge was made, 
instead of six separate ones. 


The prisoner was accused of abetting six 
different forgeries, no doubt: but as all the 
forged documents were attempted to be 
made use of atone and the same time; ag 
they were all of a similar description and 
were all put forward for a similar purpose ; 
and as, moreover, the prisoner was in no 
way prejudiced at his trial by the way 
in which the charge was framed, inasmuch 
as his defence in all six cases was one and 
the same, there appears to us no reason for 
interference. 


With regard to the 2nd point, I observe 
that the Registrar was perfectly com- 
petent, under Section 98 of Act XX of 1866, 
to institute a prosecution for any offence 
under that Act: and although there is no 
specific notice in the RKegistrar’s order as 
to what offence the commitment was made, 
there can be no doubt, from the Sub-Regis- 
trar’s report, on which the’ Registrar 
acted, that the accused were held to come 
under Sections 93 and 94 of the Act, the 
abetment of false personation that is to 
gay. 


It is, however, of little importance to fix 
exactly upon the Sections under which the 
Registrar sent the case to the Magistrate, as 
that official did not commit the accused to the 
Sessions on any charge cognizable under 
Act XX of 1866. - 


It may perhaps have been an irregularity 
of procedure that both Magistrate and Ses- 
sions Judgeshould have treated the case as 
one sent up by the Registrar, whereas the 
trial proceeded on charges which the Regis- 
trar was not competent to make, The error, 
however, if it were one, is of no importance, 
for it did not prejudice the gccused Mm any 
way. 


With regard to the 8rd and 4th points 
taken by the appellant’s pleader, it is argued 
that if the charge on which the Registrar 
committed the accused ,to the Magistrate fell 
through, or were not taken .up, the Magis- 
trate had no further power to move in the 
matter, unless with the sanction of a Civil 

© 


G 


Court, under Section 170, Code of Criminal 
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Procedure, which sanction was not given. 


This last argumeut is founded on a mis- 
take. Section 170, Code of Criminal Procedure, 
refers only to cases in which a supposed forged 
document has been put in evidence in some 
proceedings in a Civil or Criminal Court, and 
is altogether inapplicable to a case like 
the present, Ifthe Magistrate had no pow- 
er to go on with the case proprio motu, 


- Section 170, Code of Criminal Procedure, 


would not give him that power. - 


And Ido not know of any thing in the 
law, which in cases of forgery other than 
where the forged deeds have been produced in 
evidence ina Civil or Criminal Court, does or 
ought to prevent a Magistrate from making a 
preliminary enquiry, and afterwards commit- 
ting to the Sessions persons accused of 
these offences on such partiéular charges 
as he may deem capable of proof, even if he 
omits the particular one on which the case 
was originally sent tohim. Were it other- 
wise, there could be no such thing asa pri- 
vate prosecution for forgery. 


In the present case there was no reason, 
apparently, why the accused should not have 
been charged with abetment of false person- 
ation as well as with the other offences,— 
a oharge which would have come under Sec- 
tions 94 and 95 of the Registration Act. But 
it was in the discretion of the Magistrate 
to do as he thought proper, and omit such 
charge if he thought it necessary. 


On the merits of the case, I have heard 
the evidence and have fully considered: the 
arguments of the prisoner’s Counsel, and I 
think that the conviction should stand. 


Nor can I consider favorably the appel- 
lant Ramdharee’s application ad misericor- 
diam for a remission of some part of his pu- 
nishment. The sentence passed upon him (10 
years’ rigorous imprisonment) is undoubted- 
ly very severe, but his crime was of a very 
serious nature, and had he succeeded in get- 
ting the bonds through the Registry office 
undiscevered, he would have held both the 
property and-the persons of his six alleged 
debtors at his mercy, without the possibility 
of any further enquiry being made into the 
justice of his claim against them. 


The appeals must be rejected. 


Loch, J.—Thé only point which requires 
particular notice is, as urged by the prisoner, 
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that the Magistrate had no authority to 
commit him upon grounds other than those 
indicated by the Registrar, and the case of 
Dwarkanath Bose, February 3rd 1865,* has 
been quoted in support of this argument, but 
the two cases are widely different, The 
Registrar’s power for prosecuting charges is 
limited to one or two offences, as per Sec- 
tions 93 and 94 of Act XX of 1866; but the 
Magistrate found the prisoner guilty of other 
offences, regarding which the Registrar 
could not act as prosecutor. In the case 
quoted, the Civil Court had authority to 
direct the Magistrate to enquire into certain 
points, and this Court held that a Magistrate’s 
proceedings were in error because he had 
not applied to the Civil Court before making 
an investigation in points other than direct- 
ed by the Civil Court. I concur in rejecting 
the appeal. 





The 9th June 1868, 
Present: 
The Hon’ble J. B. Phear, Judge. 


European British subject—Sessions 


Court. $ 


Reference to the High Court, under Section 
434, Code of Criminal Procedure, by the 
Sessions Judge of Bhagulpore. 


Joseph Parks, Prisoner. 


Whether or not an accused is an European British 
subject is a matter of fact to be determined judicially 
by the Court of Session on the evidence, in the event 
of the prisoner raising that question. 


Ir seems to me that there is no reason to 
cancel the commitment of Parks to take his 
trial at the Court of Session. Whether or 
not the accused is a European British subject 
is a matter of fact to be determined judicial- 
ly by the Court of Session on the evidence 
before it, in the event of the prisoner call- 
ing in question the power of the Court to 
try the charge made against him. 





* See 2 W, R., Crim., p. 31, 
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The 15th June 1868. 


Present: 


Py 


The Hon’ble G. Loch and F., A. Glover 
. Judges. 
Procedure—Chargee — Irregularity — 
Witness for defence —Sections 250 
and 439, Code of Criminal Proce- 
dure. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Sessions Judge of Bhaugulpore. 


Bhugwan and others wersus Doyal Gope : 
and òther cases. 


Where a Deputy Magistrate did not draw up a charge 
in accordance with Section 250 of the Code of Criminal 
Procedure, but gave the accused clearly to understand 
the nature of the charges made against them, the ir- 
ey was held to fall within Section 403 of tha 

ode. j 


The Court quashed the evidence which was passed 
upon a prisoner who had not been asked if he had any 
witnesses to call, although he was tried at the same time 
with others who had been so asked. 
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The 23rd June 1868. 
Present: 
The Hon’ble J. B, Phear and C. Hobhouse, 
Judges. 


Forgery — Making a false document 
—Summing up to Jury. 
Criminal Appellate Jurisdiction. 
Queen versus Ramzopal Dhur. 
Committed by the Deputy Commissioner, 

and tried by the Judicial Commissioner 


of Assam on a charge of forgery with 
intent to cheat. 


A canviction for forgery under the Penal Code cannot 


he had unless it is provedl that the accuset himself made 
a document or part of a document with tho intention of 
causing it to be believed thit such document or part of 
a document was made by the authority of a person by 
whose authority he knew that it was not made. 


A summing up to the Jury, in which the Sessions 


Judge gave no aid to the Jury in the arrangement of the 


facts which were spoken to by the witnesses, and him- 


self found facts which he should have put to the Jury, 
was pronounced defective, and a verdict founded thore- 
oa wag setaside and the prisoner ordered to be released. 


Phear, J.—In this ee it seems to me 












that there has been a complete mis-carri- 
ace of justice, mainly owing to the con- 
duct of the trial by the presiding officer. 
The prisoner was tried upon a charge con- 
sisting of one head only, uamely, that he, 
on or about the 24th of December 1867, at 
Nowgong, committed forgery, intending that 
the document forged should be used for the 
purpose of cheating. The evidence upon 
which the prisoner has been convicted of 
this charge, if itis to be believed, shows 


Glover, J.—Tne cases of these parties 
have been referred to the High Court by the 
Sessions Judge on two grounds: Isé¢, because 
the Deputy Magistrate did not draw.up a 
charge in accordance with Section 250 of 
the Cade of Criminal Procedure ; and, 2nd, 
because the accused were not called upon to 
produce witnesses iu their defence. 


No doubt, the Deputy Magisirate did not 


draw up a charge as he ought to have done] thot 


under the Section above quoted, but he 
gave the accused clearly to .understand the 
nature of the charges made against them : and 
this being so, the irregularity did not occa- 
sion a failure of justice, and Section 439 of 
the Procedure Code would apply. 


With regard to the 2nd objection, we find, 
on perusing the record, that of the accused 
whose cases have been sent up, all, save 
Bhekaree, were distinctly asked whether 
they had any witnesses to call in their de- 


fence, and they all answered in the nega- 
tive. 


Bhekaree was tried at the same time ap- 
parently, and the omissiow to ask him the 
game question was caused probably by in- 
advertence: still he had the right to be so 
asked, and the sentence ‘in his case must be 
quashed. 


The cases of Duljeet, Khedoo, and Phool 
Singh, have not came up with the record. 





the forgery was not committed by 


his own hand, but by the hand of a person 
who was a witness in the case. 
definition of forgery in theePenal Code, it 
was necessary, under the circumstances of 


By the 


this case, that the forger should have “ made 
‘a part of a document, with the intention 


‘of causing it to be believed that such 


‘“nart of a document was made by the 
‘authority of Zahir Bepari, by whose 
< authority he knew that it was not made.” 
The prisoner could only have been properly 
convicted of forgery by the Jury coming to 
the conclusion, on legal evidence, that he 
had made a part of a documen? in the way 
in which I have just said. But the priuci- 
pal witness, Shome Nath, stated that it was 
he who had made the part of the document 
alleged to have been made without the au- 
thority of Zahir Bepari, theugh he said at 
the same time that Me had done sô at the 
instigation of the prisoner.” There is abso- 
lutély no evidence whatever that the prison- 
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er himself made such document or part of a 
document. The prisoner then, if he is 
guilty of any crime, is guilty of abetment 
of forgery, and not of the offence of forgery, 
for which he was tried. In my opinion, 
therefore, there is no legal evidence in this 
case upon which the finding of the Jury 
can be supported, and I think we are bound 
to set their verdict aside. 


But I desire further to add that even if 
there had been evidence before the Court of 
Sessions which went to support the charge 
of forgery, the direction of the Judge to the 
Jury was so insufficient, incomplete, and 
erroneous as to render the trial in this case a 
mis-triul. The Judicial Commissioner com- 
mences by telling the Jury that there is “ no 
“doubt whatever that the bill presented 
“to the Assistant Executive Engineer is a 
“false document, made for the purpose of 
‘‘ cheating, that is to say, after payment to 
‘ Zahir Bepari of rupees 4 and 14 annas ; 
“and after getting his signature to a blank 
“ form, that form vets filled up asa bill for 
‘“ rupees 19 and 8 annas, instead of for 
“rupees 4 and 14 annas, and thatit was 
“ presented by the accused asa voucher in 
“ support of the charge that he made in his 
“ cash account to the former amount. It is 
‘í further proved that the items were passed 
“11 his cash account as bond side expenses 
“‘ incurred by him, and the question for you 
“ to decide is whether or not it was the 
“accused who prepared the false bill, and 
‘* profited by the fraud.” 


Now, I have no hesitation in saying that 
every one of the facts which the Judicial Com- 
missioner says there in “no doubt?’ about, 
were facts solely within the province of the 
Jury to decide upon. They lay at the very 
foundation of the chargé which was made 
against the prisoner. Unless the document 
was, as the Commissioner says it was, a false 
document, the prisoner was not guilty of the 
crime of forgery. Unless the document 
was a false document, mad» for the purpose 
of cheating, the prisoner was not guilty of 
the charge which was laid agarnst him ; and 
whether the document was false, or whether 
it was made for the purpose of cheating, 
turned entirely upon whether the receipts of 
Zahir Bepari had been got toa blank form, 
under pretenge that it should be filled up 
with 4 rupees and J+ annas, and that it was 
afterwards filled up,with 19 rupees and & 
annas.” It was for the Jury, and not for the 
Judge, to decide upon these matters ; and in 
my opinion the Judge erred grievously when 
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he took them out of the hands of the Jury, 
and told them that they were already ascer- 
tained facts, Indeed, upon the evidence as 
it stands upon the record, so far from there 
being no doubt as to these facts, it seems 
to me that there is the greatest doubt, They 
depend entirely upon the evidence of the 
witnesses, both of whom speak of having 
taken such a part in the matter as rendered 
their evidence open to suspicion. Zahir 
Bepari not only says that he signed a blank 
receipt, but says that he was aware at the 
time that he was doing something either 
tisky or wrong ; for, according to his testi- 
mony, he was not at the first willing to do 
it, and only did it eventually upon the per- 
suasion of Bepari, It is, I think, impossi- 
ble to say that a witness who makes a state- 
ment of this kind, in substance admitting 
that he gave an opening for the fraud 
which was charged against the prisoner, 
with the knowledge that the fraud might 
be effected, was not a character with re- 
gard to which the Jury ought to have 
been cautioned, yet so far was the Judicial 
Commissioner from cautioning the Jury that 
he in effect tells them there is nothing for 
them to consider on this point, because, in 
his opinion, the facts which he draws from 
that evidence rest upon a foundation of 
certainty. Moreover, Zahir, when by his 
own account he signed a blank receipt and 
handed it to Bepari, impliedly gave authority 
to some one to fill up the blank. Was that 
authority limited to the sum of rupees 4-14, 
or was it intentionally or from indifference 
made general? If the latter, clearly no 
forgery at all was committed, although the 
cheating might remain. This question, 
therefore, should have been put to, and de- 
termined by, the Jury, instead of being 
summarily disposed of by the authoritative 
statement of facts made by the Judge. 


Then the next witness, whose evidence, it 
must be remembered, is absolutely necessary 
to connect the prisoner with the transaction 
at all, is Sham Nath, who tells the Court 
that he filled up the blank form by the di- 
rection of the prisoner, and then added his 
own name as a witness to the signature of 
Zahir Bepari, which he never saw made. 
Again, it seems to me impossible to say that 
the testimony of a witness like this could 
with propriety be put before a Jury as that 
which is implicitly to be believed by them, 
It occurs to me that it is open to the very 
gravest suspicion, and [ think that the Judi- 
cial Commissioner was entirely wrong in not 
Warning the Jury that in depending upon 


1868.] Criminal 


THE WEEKLY REPORTER. 


one, 9 





and believing the evidence of Sham Nath, 
they wonld be giving credence to a man 
whose conduct in the matter, if it was not 
the conduct of an accomplice, was certainly 
such as rendered it necessary that they should 
weigh. his testimony with the greatest 
care. 


But more than this, it seems to me, upon 
reading the charge of the Judicial. Commis- 
sioner to the Jury in the form in which he 
has sent it up to this Court, that it does not 
anywhere bear the character of a summing 
up of the evidence on the one side and the 
other. Indeed, the Commissioner makes 
no reference to the testimony of individual 
witnesses at all. He says that while there 
are ‘“ witnesses for the prosecution, who 
“ positively affirm that the accused himself 
“bought the articles “charged for, and 
“ caused the false bill to be prepared, there 
“are others on the part of the defence who 
“ declare as positively that the blacksmith 
“ bought the things, and dictated the price 
“ to the writer of the bill. It will be for you, 
“ therefore, to determine which side speaks 
the truth, it being merely my duty to tell 
“ you that I do not see any reason for Zahir 
“ to make a false accusation against the de- 
“ ceased and to support it with false evidence. 
“ If you believe his statementand that of the 
“ witnesses, Sham Nath,’ and others, 
whom he mentions, ‘it will be your duty 
“ to fiad the accused guilty; but if you are 
“ not thoroughly persuaded of his guilt, you 
“must acquit him,’ I need not say that 
this is no summing upat all. It gives no aid 
to the Jury either in the way of arrangement 
of the facts which are spoken to by the wit- 
nesses, or by directing their attention to the 
points of law, which it was necessary for 
them to bearin mind in order to judge be- 
tween the prisoner and the Crown upon the 
issue which was before them, and, as I have 
already said, it states that the man whose 
testimony was imperatively deserving of the 
most careful scrutiny and consideration on 
account of the suspicious part which the 
witness admitted that he took in the trans- 
action, was.such as the Jury might implicit- 
ly depend upon. It seems to me, I repeat, 
that even had there been evidence in this 
case, legally sufficient to support the charge 
made against the prisuner, it should have 
been our duty to have set aside the decision 
- which the Jury have come to, merely in 
cousequence of the insufficiency and incor- 
rectness of the directions given by the 
Judicial Commissiover to the Jury, that 
insufficiency and incorrectness being so 


great as, in my opinion, to have withdrawn 
from the Jury matter which they alone 
could entertain, to have misled them with 
regard to the evidence, and to have caused 
a miscarriage of justice. 


The decision of the Court of Sessions is 
set nasida, and the prisoner, so far as regards 
this charge, must be released from imprison- 
ment. 


The rd July 1868. 
Present: 


The Hon’ble F. A. Glover, Judge. 


Culpable Homicide and murder— 
House-trespass—Right of private 


defence of property—Clause 5, Sec- 
tion 105, Penal Code. 


Criminal Appellate Jurisdiction. 


Queen versus Balakec Jolahed. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Shahabad, on a 
charge of culpable homicide not amount- 
ing to murder, 


HELD that a case in which the accused pursued after 
a thief, and killed him after the house-trespass had 
ceased, did not fall within the 2nd exception to Section 
800 of the Peral Code, the right of private defence of 
property continuing under Clause 5 Section 105 of that 
Code, only so long as the house-trespass continues, 


Ir is, I consider, sufficiently proved by the 
evidence that the prisoner killed the de- 


ceased. His appeal therefore must be re- 
jected. 


s 
But I am at a loss to understand how the 
Sessions Judge has brought the case under 
the 2ud Exception to Section 300 of the 
Penal Code. 


The Sessions Judge finds “that the pri- 
soner caused the death of Byjnath in the 
exercise in good faith of the right of pri- 
vate defence of his property, and in endea- 
veuring to secure the person of an escaping 
thief, without any intention of doing more 
harm than was necessary for the purpose,” 


Now, taking that part of the prisoner’s 
account of the matter to be the true one, 
(and so far it has not been contradicted by 
the witnesses for the Crowan,) it is clear that 
an attempt at theft only was made, anel that 
no property was carried off.* The thief ran 
off at once and empty-handed. 


10. 


— 


Orama ail 


The right of private defence of property 
against house-breaking by night (taking 
this to be a case of house-breaking) con- 
tinues only ‘su long as the house-trespass 
which has been begun by such house-brenk- 
ing continues ;—(Clause 5, Section 105, 
Penal Code.) 


The prisoner, that is to say, would have 
been justified in using his spear against the 
house-breaker so long as hè remained on his 
premises, but was not justified in running 
after the thief and killing him in the open 
long after the house-trespass had ceased. 


As to the degree of violence, Section 188 
would have justified the causing of death to 
a house-breaker, whilst on the premises, but 
in no other case. 


The Sessions Judge observes, as a reason 


apparently. for acquitting the prisoner of 


murder, that Balakee “intended to do no 
more harm than was necessary for the pur- 
pose of capturing the thief.” A persou’s 
intentions must be judged of from his acts, 
and it cauuot be said that the driving of a 
spear several inches deep into the body of a 
half-naked aud unarmed man evinces an 
intention of doing no more harm than was 
necessary to effect his capture. 


It appears to me that the prisoner was 
fot entitled to the benefit of the exception, 
and that the conviction should have been 
under Section 800 of the Penal Code. 


However, as the prisoner has been acquitted. 


on this head of the charge, this Court asa 
a2 Court of Appeal has no power to interfere 
or to order afresh trial. 


The 6th July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


FPunishment—Attempt to commitrape 
— Sections 57, 59, 279; and 511, 
Penal Céde. 

Criminal Appellate Jurisdiction. 
Queen versus Joseph Merian. 
Committed by the Magistrate, and tried 


by the Sessions Judge of Shahabad, on 
a charge of attempt to commit rape. 


ade Sections 47, 376, and 511 of the Penal Code, a 
sentence of 10 years’ transportation or of 5 years’ 


rigorous imprisonment may be passed for the offence of | 
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attempt to commit rape; but a ‘sentence of 7 years’ 
rigorous imprisonment commutable under Section 59 of 
the Penal Code to 7 years’ transportation is illegal, 


Glover, J .—I ste no reason to interfere 
with the finding of the Sessions Judge and 
Assessors in this case. 


The evidence clearly proves the prisoner’s 
guilt, and his appeal must be rejected. 


But the sentence appears to me illegal. 
Section 376 of the Penal Code makes the 
offence of rape punishable with transporta- 
tion for life or imprisonment of either de- 
scription for 10 years with fine. Attempt at 
rape (there being no express provision made 
by the Penal Code for its punishment) 
would be punishable under Section 511 
* with transportation or imprisonment of 
any description provided for the offence for 
a term of transportation or imprisonment 
which may extend to one-half of the longest 
term provided for that offeuce.”’ 


Now, bad the Sessions Judge sentenced 
the prisoner under Section 511 to transporta- 
tion, he could by Section 57 of the Code, 
in calculating the half of the punishment for 
the substantive offence of rape, have taker 
that punishment as a sentence of 20 years’ 
transportation, and in that case his present 
sentence of 7 years would have been less 
than the half of the full punishment award- 
able, and would in consequence have been 
legal, 


But the Sessions Judge has sentenced 
the prisoner to rigorous imprisonment com- 
muted under Section 59 to 7 years’ trans- 
portation, The commutation does not 
change the nature of the punishment, for 
there is no such substantive punishment 
in the Penal Code as transportation for any 
period short of life. Rigorous imprisonment, 
although afterwards commuted to transporta- 
tion is still in the terms of the Code 
rigorous imprisonment, and if this be so then 
by Section 514 only one-half of the maximum 
rigorous imprisonment awardable under 
Section 876 Gould be inflicted. The maxi- 
mum imprisonment for rape is 10 years, and 
therefore the sentence upon the prisoner in 
this case cannot exceed 5 years’ rigorous 
imprisonment. 


I regret very much that this should be so 
for a more atrocious case I have never met 
with, but the meaning of the law appears 
to me quite clear. 


Loch, J.—I coucur, 


1 


‘ing whether the accused is guilty of the charge of mur- 


‘the 23rd of March last. They were convict- 


„ation for life. The judgment delivered by 
the Judge, in the preseuce of the Assessors, | were uttered. It is 
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The 8th July 1868. The evidence upou which the prisonerg 
have been convicted may be distinguished 
as consisting of two classes : the frrsé being 

Present: ` i certain statements alleged to have been 
made by the deceased person at the time 
tnat he was dying ; and the second being tho 
testimony of witnesses who spoke to circum- 

stances of facts occurring within their observ- 
ation on the night when the deceased met 
with his death. The first question that 
has been raised in this case is whether or 
not the statements made by the deceased 
tives for committing crime — Sec- | are of that kind which the law calls dying 
l 





The Hon'ble J. B. Phear and G.- Hobliouse, 


Judges. 


Evidence—Dying declaration — Mo- 


declarations and makes admissible as cvi- 
dence against accused persons in a criminal 
trial. ‘ 


tion 371, Code of Criminal Proce- 


dure. i 

Section 371 of the Code of Criminal 
Procedure says that ‘the declaration of a 
‘“ deceased person, whether it be made in 
* the presence of the accused person or not, 
“may be given in evidence if the deceased 
‘< person at the time of making such declara- 
“tion believed himself to bein danger of 
“ approaching death, aRhough he enter:ain- 
“ed at the time of making it hopes of 
‘€ recovery.” 


Criminal Appellate Jurisdiction, 
Qneen versus Zuhir and Jullud Mollah. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Backergunge, on a 


charge of murder. When the Judge is called upon to deter- 


mine whether a declaration alleged to have 
been made by a deceased person ig admissible 
under this enactment or not, he ought, in 
the first place to direct his attention to this 
point, namely, whether the deceased at the 
time of making the declaration believed 
himself to be in danger of approaching 
death. Inthe present case the statements 
supposed to have been made by the decensed 
are deposed to by various witnesses, and it 
is, I think, convenient to, consider them 
separately according as the witnesses say 
that they were in the immediate presence of 
dering the deceased declarant, the Court should con- ; the deceased himself when the statements 
fine itself to enquiring into the facts which occur- | @!© mide by Jum er (a pee the ease: ve 
the greater number of the witnesses) re- 
present that they heard the words of the 
The evidence as to the motives with wkich a prisoner ! deceased from a distance, I make this divi- 


In determining whether a declaration alleged to have 
been made by a deceased person is admissible i a dy- 
ing declaration under Section 871 Code of Criminal Pro- 
cedure, a Sessions Judge ouzht to direct his attention to 
the point whether the declarant believed himself to be in 
danger of approaching death. The evidence of persons 
who cannot speak of their own personal knowledge to 


such declaration should not be admitted ; and in decid- 


red on the day of the murder. 


commits an offence should be of the strictest kind. ‘Sion, because [ think those witnesses who 


speuk of the cries of the deceased as having 
been heard by,them from a distance, do nt 


Phear, J.-Tue prisoners were tried by | in any way sufficiently mark the time at 


the Sessions Judge and two Assessors on 


conclusion possible from the remainder of 
the evidence us to the state of mind the 
deceased was in at the time ‘when the cries 
distinctly possible, 
even ifevery word that the witnesses used 
in this case can be believed,-that the cries to 
which those ata distance spoke may have 
been uttered before any of the other wig- 

e 


D 


ed: of murder and sentenced to transport- 


gives such a very complete and clear analy- 
sis of the evidence in the case, that in the 
remarks which I'am about to make I shall 
mainly refer to it. 


which they heard those cries to render any 
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nesses in the case ever got up to the place 
where the deceased was ultimately found 
lying, and even before he had received the 
wound which eventually caused his death, 
so that, with regard to the statements em- 
bodied in those cries even, as I have al- 
ready said, supposing the evidence upon 
which they rest to be entirely trustworthy, 
it is impossible to arrive at a conclusion 
whether or not the deceased, in giving vt- 
terence to them, was impressed with the 
belief that he was in danger of approaching 
death. In my judgment, therefore, those 
alleged declarations of the deceased to 
which the distant witnesses, as I may term 
them, testified, were not shown by the evi- 
dence to be admissible under the provisions 
of the Criminal Procedure Act, and, conse- 
quently, they ought none of them to have 
been received in evidence and considered 
at all in this case. 
ought not to have been allowed to detail 
them. Na doubt it might well be an im- 
pottant fact in the case, supposing the wit- 
nesses are believed ou this point, that they 
heard cries of distress of some kind or an- 


Indeed, the witnesses 


other proceeding from the direction of the 
place where the deceased was, on the night 
in question, found lying dead or mortally 
injured, but they ought not to have been 
permitted to say more than this. It follows 
that the only declarations as to which there 
is any evidence to show that they fall within 
Section 371, are the declurations said to have 
boen made directly by the deceasedto persons 
who were immediately in his presence. These 
are spoken to by witnesses Nos. 12 and 380, 
who lone depose to the deceased having 


A 4 
“made in their presence statements with 


i 


regard to the persons who had inflicted 
the iujury upon him. 

- The, first witness says that, on getting 
up to the spot wherehe found the deceased 
lying, Meah Jun said to him—“ Zalin Chow- 


“keedar, Abdool Hossein, Kummerudia,. 


‘and Chand seized me, and Jullad Moollah 
“ struck me with a kuife or spear on the 
“ left breast.” That the account 
which the witness gives either of the state- 
ment itself or of the circumstances under 


is all 


which the statement was made. From any 
thing that this witness says J think no in- 
ference can be drawn as to whether the 
declarant thought that he was dying or 
not. The second witness, who came up to 
the spot almost simultaneously with the 
first, said that in consequence of a request 
from the first witness he asked the deceased 
who murdered lim, and that he then with 
grent difficulty heard the deceased answer 
that “ Zalin Chowkeedar and Jullad Moollah 
had killed him.” It perhaps may be pre- 
sumed, if the strict accuracy of these words 
can be relied upon, that the deceased, when 
he said that the two persons mentioned had 
killed him, labored under the belief that he 
was a dying man, and if that were so, I think 
that this statement deposed to by the second 
witness would fall within the provisions of 
Section 871. However, it is to be observed 
that the question, as the witness says he put 
it, led to the use of the word ‘ kill” in the 
answer 3; and it is further remarkable that the 
third witness, the only other person whois, I 
believe, alleged to have been present at the 
time that the deceased made a statement of 
this kind, gives a slightly different version 
of it, and does not employ words which 
would imply that the deceased considered 
himself to be mortally wounded. This last 
witness says that the words of the deceased 
were— Zalin Chowkeedar, Jullad Moollah, 
“« Abool Hossein, Chand, and Kummurudin, 
“ have wounded me witha spear.” So that 
of the three persons who alone depose to 
stutements having been actually made to 
them by the deceased himself, only one attri- 
butes to him phraseology, from which it could 
naturally be inferred that he was speaking 
under the sense of impending death. It 
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would, [ think, be somewhat dangerous, con- 
sidering the vast importance of the point, 
when there is such a diversity between the 
witnesses, to presume from the exceptional’ 
words of the one out of the three that the 
mind of the deceased person was in the 
condition which is contemplated by the 
Legislature in the words which it has 
used in Section 371. The Sessions Judge 
has, however, undoubtedly, although he has 
not perhaps in express terms so adjudicated, 
come to the conclusion that the deceased 
man at the time that he made a statement 
to the three first witnesses in the manner 
they depose to, did believe himself to be in 
a dying state, and I am not prepared now 
to say that that conclusion ts one that‘ can- 
not be legally supported by the evidence, 
if credence be given to it. But in my opi- 
nioun, after the best consideration that I have 
been able to give to the case, not one of 
these three witnesses is sufficiently trust- 
worthy to justify the belief upon their 
testimony that the alleged statements were 
as a matter of fact made by the deceased. 


* % * $ x Gy *.- 
UO * * % a .* 


But, I desire further to say, I regret very 


~ much that a certain matier to which I am 


about to allude was allowed by the Sessions 
Judge to be introduced into the enquiry. 
The evidence of witness No. 11, who is 
supposed to give a clue to a motive for the 
crime on the part of the prisoners, is, in my 
‘opiuion, not only entirely irrelevant to the 
case, but is such that its admission could 
only tend toa mischievous result. It is in 
its character such that it ought not to have 
been admitted on any. occasion in any Court 
which had to investigate fucts,—least of all 
in a Court of criminal jurisdiction. It is 
from beginning to end hearsay, and it is 
hearsay as to the conduct of the prisoners 
on matters which had nothing whatever to 
do with the issue before the Court. It in 
effect charges them with fraud and forgery 
in former occasions. It represents that 
they did away with and destroyed a certain 
original pottah, and that they forged an- 
other in its place, and it makes out that 
they did this with feelings of animosity aud 
malice towards the unfortunate man who 
was killed. The wituess who gave evi- 
dence as to conduct of this kind-did not and 
could not speak to facts from personal 
knowledge, but merely gave utterance to his 
Opinion and belief derived at best from 
family talk and repute, necessarily-from evi- 
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dence which is too hearsay. I think that 
it was incumbent on the Judge to have 
carefully excluded testimouy of this kind 
from the consideration .of a Court whose 
sole duty was to enquire into the facts which 
had occurred on the night of the 7th of 
Aughran. If it became necessary in the 
course of this trial to seek for motives on 
the part of the prisoners or other persons, 
then those motives should never have been 
inferred from any other than direct evidence 
of the strictest character. Scarcely one 
word which the witness No, 11 uttered 
would have been .receivable as evidence 
against the prisoners had they been standing 
before the Court on trial for the conduct 
of which he accused them. It is mon- 
strous, then, that his tale should be listen- 
ed to as a supplement to the evidence 
brought against them on a charge of murder. 
It is obvious that it is very dangerous at 
gll times to jump to conclusions as tothe 
motives of persons standing in the position 
of the prisoners at the bar, and the judgment 
of the Court ought alWay to be carefully 
guarded from influence arising from any 
other source than that of evidence which is 
unimpeachable in ‘its character. 


Again, I think that the Sessions Judge 
was most wrong in admitting the. evidence 
of Mr. Owen. Nothing that this gentle- 
man said from first to last bears upon 
the occurrences of the night in question. 
What he said solely amounted to a descrip- 
tion of the steps he had taken in investigat- 
ing the case-and to giving his conclusions 
and his opinion as to the extent to which 
the various witnesses mizht be believed. 
In truth, the Judge, when he refers to the 
evidence of this witness, does so for the 
purpose of justifying the evidence of the 
witnesses in the case by the addition of 
matter which is furnished by what he terms 
the suspicions of Mr. Owen, which are likely, 
as he says, to be true, because “on this 
‘head his opinion as the opinion of an 
“ officer of great experience is entitled to 
“ weight.’ I must say that it is the most 
extraordinary thing that I have come across 
for some time, that a Sessions Judge sfould 
not only have allowed irrelevant evidence of 
this kind to be given in Court, but that he 
should actually have made ita part of the 
foundation of his judgment, ang have used it 
to justify the conclusions at which he had 
himself arrived by saying that these caincid- 
ed with the opinion (for this is in effect 
what he says) of the Police officer who had 
charge of, and who had followed out the 
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investigations of the case. The duty of the 
Court, as I have already said, was to take 
care that its judgment was based solely upon 
such legal evidence as bore upon the occur- 
rences of that night so far as it went to 
show that the prisoners at the bar and 
then under trial were concerned in them, 
It ought most carefully to have excluded 
all evidence which, if it had any tendency 
, at all, had a ‘tendency to bias the judgment 
of the Court and prejudice the minds of 
the Assessors against the prisoners apart 
from any thing properly inferential and de- 
ducible from the evidence of the witnesses 
who were sworn in Court to tell the truth, 
the whole truth, and nothing but the truth, 
with regard to what they saw on the night 
in question. 


The appeal is disfhissed. 





The 13th July 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Jury — Privileged communication— 
Mooktear—Section 24 Act II of 
1855—High Court as Court of Re- 
vision—Verdict of acquittal by Jury 
owing to misdirection by Judge. 


Revision of proceedings under Section 404, 


Code ef Criminal Procedure. 


Queen versus Chunder Kant Chuckerbutty. 


E> 
A Judge should not- leave it to the Jury to find 
whether a communication is privileged or not, but 


should himself decide ıt as a point of law, ` 
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Under Section 24 Act II of 1855, there is no privilege 
as to communications between mooktears and their 
principals, the word ‘' attorney” in that law being con- 


fined to attorneys of the High Court, 


The High Court as a Court of Revision, has no power 
to interfere with or set aside a verdict of acquittal come 
to by a Jury notwithstanding that such verdict has 
been come to in consequence of misdirection on the 
part of a Judge. The case of Gora Chand Gope (5 Week- 
ly Reporter, 48) refers, only to cases tried by Assessors, 


Glover, J.—Tuis case was called for by 
the High Court under Section 404 of the 
Procedure Code. 


It was a case of forgery in the matter of 
a receipt, and the main proof against the 
accused (I quote the Sessions Judge’s 
words) was “ the evidence of a witness who 
‘‘ declared that on the day previous to that 
“ on which the document was filed in Court, 
“ he had seen the same in the hand of the 
“ prisoner who had showed it to him.”’ 


The Judge, on the prisoner’s objection that 
the substance of the above statement was 
privileged, the deponent having been at the 
time of the alleged occurrence the prisoner’s 
mooktear, put it to the Jury to say whether 
the communication between the two was as be- 
tween mooktear and client; and on the Jury 
finding that it was, he directed the Jury to 
find a verdict of acquittal, on the ground 
that there was no evidence to support the case 
for the Crown. 


It appears to me that the Judge in this 
direction to the Jury made two grave mis- 
tukes. 


In the frst place, the question as to whe- 
ther the communication, which was alleged 
to have taken place between the accused and 
the witness, was one as between mooktear and 
client, was nota matter for the Jury’s con- 
sideration at all: it was a pom of law for 
the Judge to decide, pse 
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And, secondly, if he had decided, instead 


I take the precedent of Gorachand Gope’s 


of letting the Jury do so, that it was such a į case, therefore, to refer solely to non-jury 


communieation, he was wrong in telling the 
Jury that the communicatiou was privileged. 
Section 24 Act IL of 1855 recites that 
barristers, attorneys, and vakeels, shall not 
disclose any communication, &c., &c. 
From the position of the word “attorney” in’ 
the sentence it is clear that attorneys of the 
High Court ouly are meant, and not mook- 


tears, who, if included in the privilege, would. 


naturally follow in their proper order after 
vakeels. There is, therefore, by law no pri- 
vilege as to communications between mook- 
tears and their principals, and the ` witness’s 
testimony ought tohave been received and laid 
before the Jury. The Jury might of course 
have given what weight they pleased to it, but 
it was wrongly kept back from them. 

The question remains as to whether this 
Court can interfere in cases when a verdict 
of acquittal has been recorded, and order a 
new trial on the ground of misdirection and 
in support of the proposition we have been 
referred to the case of the Queen versus 
Gorachand Gope, V Weekly Reporter, 48. 


As it appears tome, the utmost which 
this decision lays down is that this Court, 
asa Court of Revision, can interfere with 
and set aside a verdict of acquittal illegally 
come to by a Sessions Judgeand Assessors, 
and either pass such order as may be legally 
proper, or order a new trial. 

_ The case in question came before. the 

High Court from the Judge of Mymensingh, 
a nou-jury District, and the decision seems to 
have reference solely to cases tried with the 
aid of Assessors. At all events the only men- 
tion therein of a Jury is to be found in pase 
48, where the Court say~—-“‘ As a Court of Re- 
vision the Court cannot reverse the. finding 
‘ofad ury.” 





trials, and I do not see that this Court has 


any power to interfere with, or to set aside, 
verdicts of acquittal come to by a Jury, not- 
withstanding that such verdicts have been 
come to in consequence of misdirection on 
the part of the Judge. 


Loch, J.—The question raised in this 
case is of much importance. The ques- 
tion is this, ifa prisoner be acquitted by a 
Jury, owing to a misdirection in his charge 
by the Judge, can the High Court, as a Court 
of Revision, quash the proceedings and order 
a new trial? The judgment in Gorachand 
Gope’s case is pressed upon our attention as 
supporting the view that this Court can inter- 
fere. That case was tried with Assessors, and 
the Court, as a Courfof Revision, held that 
even when a party had been acquitted, the 
Court might set aside the judgment of acquit- 
tal for error in point of law. There is, how- 
ever, one passage in that judgment which 
appears to draw a distinction between aases 


tried by Assessors and by a Jury, and it is iu 
the following words :—“ As a Court of revi- 
sion the Court cannot reverse the finding of 


a Jury.” In these words, reference appears to 
be made to the proviso in Section 406, which 
lays down that the Sudder Court, in any 
case ‘revised under Chapter XXIX of the 
Criminal Procedure Code, shall not be com- 


petent to reverse the verdict of the Jury. . 


This appears to be conelusive that the High 
Court as a Court of revision, cannot reverse 
the verdict of a Jury, and the fact that the 
verdict has been come to through the mis- 
direction of the Judge to the ‘Jury dges not, 


in my opinion, give the Court any powst 


of interference. I concur with my col- 
league in thinking that the, Judge was in 
error in his summing up, and that owing to 
that error, the prisonér was acquitted by the 
Jury. The papera of the case will be 
returned. 
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> The 13th July 1868. 
Present : 


The Hon’ble G. Loch and F, A. Glover, 
Judges. 


Land disputes—Proceedings under 
Section 318, Code of Criminal Pro- 
cedure. 


Reference to the High Court under Section 
434, Code of Criminal Procedure, by the 
Sessions Judge of Tirhoot. 


Joyram Sing and others versus Jugnarain 


Doobey and others. 


It is not necessary that the proceeding required by 
Section 318, Code of Criminal Procedure,” should be 
recorded in a particular form or on a separate sheet: it 


is sufficient if it be recorded. 
e 


Glover, J.—THere does not appear to be 
any réason for interfering with the Assistant 
Magistrate's order. 


That officer, ns is clear from the proceed- 
ings sent up with this reference, did record 
n proceeding, and did call upon both parties, 
under Section 318 of the Criminal Proce- 
dure Code, to give in written statements of 
their respective claims to actual possession of 
the subject of dispute. The law does not 

erequire the proceeding under this Section to 
be recorded iu auy particular form or on a 
separate paper ; it is sufficient if the proceed- 
ing be recorded. As to the question of pos- 
session, we find that the Assistant Magistrate 
used the Civil Court’s decisiou as a piece of 
evidence only, end did not restore the Shi- 
karpore® zemindgr to possession of the dis- 
puted land at all; he found them in posses- 
sion, and retained them in it: and this being 
so, he was justified in taking recoguizances 
from the opposite party only. 


_ The proceedings of the Assistant Magis- 

»trate seem to have been perfectly regular, 
and we think that uo ground has been shewn 
for the Sessions Judge’s reference. 
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Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Witnesses—Procedure-Chapter XV, 
Code of Criminal Procedure—Ac- 
cused person—Sections 411 & 436, 
Penal Code. 


Reference to the High Court under Seetion 
434, Code of Criminal Procedure, by 
the Sessions Judge of West Burdwan.. 


Bagdee Manjee versus Mohindro Narain 
and others. 


In a case under Chapter XV of the Code of Criminal 
Procedure, it is expected that parties will bring their 
own Witnesses with them. If they require the at- 
tendance of any witness, they should apply to the Magis- 
trate to cause his attendance; and where they de not 
so apply, it is sufficient if the Magistrate record in his 
judgment the substance of the defeudant’s answer, 


` The words “ accused person” in Section 436 do not 
apply to a party who has been convicted by the Magis- 
trate under Section 411, from whose sentence there 
is no appeal, 


. WE think there are no grounds for inter- 
fering with the proceedings of the Joint- 
Magistrate, as we do not find that he has 
acted contrary to law. He has recorded in 
his judgment the substance of the answer 
given by the defendant, and this was suffi- 
cient in a case tried under Chapter XV of 
the Code of Criminal Procedure. In cases 
tried under that Chapter, it is expected that 
the parties will produce their own wit- 
nesses, If a party requires the attendance 
of any one to give evidence on his “behalf, 
he should apply to the Magistrate to cause 
his attendance on the day fixed for trial. In 
the present case, we do not find that the 
defendant either brought witnesses or asked 
the Magistrate to summon any one to give 
evidence on his behalf. Whether mischief 
wére. done or not was a question of -faot :for 
the Magistrate to determine on the evidence, 
and the Magistrate found on the evidence 
that the defendant had ploughed up the 
complainant’s ground, and thereby committed 
mischief ; there was nothing contrary to law 
in this finding. 


a i 

With regard to the question asked by the 
Sessions Judge in his letter'to the Court of 
23rd June, No. 98, we think that the words 
“accused person” used in Section 436 do not 
apply to a party who-has been convicted 
by the Mogistrate under Section 411 and 


.fcom whose sentence there is no appeal, 


> 
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The 14th July 1868. 


Present: 


The Hon'ble J. B. Phear and C. Hobhouse, 
Judges. 


i 


Approver—Corroboration — Evidence 
as to prisoner’s previous charac- 
ter. 


- 


Criminal Appellate Jurisdiction, 


Queen versus Bykunt Nath Banerjee. 


Committed by the Magistrate, and tried by 
the Additional Sessions Judge. of the 24- 
Pergunnahs, on a charge of abetment of 


forgery under Sections 109 and 467 of 
the Penal Code. 


In a case in which the principal evidence against 
an acvused is the evilence of an approver, a Sessions 
Judge should carefully warn the. Jury of the infirmity 
which attaches to that evidence, and he should also tell 
them (if the fact be so) that the approver is speaking 
under the influence of any offer of conditional pardon. 


The corroboration. of the evidence of an approver 
should arise from other evidence relative to facts which 
implicate the prisoner in the same way as the stury of 
the approver does. 


Evidence of character and previous conduct of a 
prisoner, being matters of prejudice, and not direct evi- 
dence of facts relevant to the charge against the prisoner, 
ought not to be allowed to go to the J ury. 


Phear, J.—Wr think that there has been 
a mis-trial in this case.. The whole of the 
charge against the prisoner depended upon 


the evidence of the two approvers. It is 


undoubted that a Judge, in cases when the 
material supporting the charge agaiust the 
prisoner is afforded by the evidence of an 
approver, is bound very carefully to warn the 
Jury of the infirmity which necessarily attach- 


‘ed to that evidence. He is bound also to eal] 


to their attention the circumstance, if it be in 
fact the case, that the approver is speaking 
under the influence of a conditional pardon, 
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that is, a pardon conditional upon his telling 
the truth to the satisfaction of the Crown, 
who is the prosecutor. We think that in 
this case the Judge had a desire to warn the 
Jury of the suspicions character of an ap- 
provets evidence, although he possibly was 
uot altogether happy in the language which 
he used for the purpose. But it is clear 
that he omitted entirely to point out to them 
that the two principal witnesses were speak- 
ing under the influence of a promise of par- 
don. He was further bound to tell the Jury 
that although the testimony of persons so 
situated as these two men were, was legally 
receivable and might he believed by thom, 
if, in all the facts of the case, they in 
their judicial discretion thought fit to do so, 
yet that they ought not to act solely upon 
their testimony, unless it was corroborated, 
that ia, corroborated so fur as regards the 
charge against the prisoner at the bar. In 
this case the Judge has not very distinctly 
given the Jury this warning, although he has 
more than once told them that the evidence 
of the approvers was corroborated ; but I think 
it is apparent that he has, in regard to this 
point, laboured under considerable misnppre- 
hension. ?, one place he said that it was 
certain that many of the facts spoken to by 
the approvers were true. This, of course, 
might well be, and yet their testimony, so 
far as it affected the prisoner at the bar, might 
be entirely unccrroborated and valueless. It 
has often been observed by Judges that in 
the nature of things no one knows so well the 
actual facts of the case as the approver who 
by his own admission hag taken a part in 
them, And as he has confessed his own 
guilt, there is generally no reason why he 
should misrepresent them, exĉept so fur as it 
may be possible for him thereby to shift u 
measure of culpability from his own shoulders 
to those of some one else, viz., of course, to 
those of the prisoner agsinst whom he is giving 
testimony. Hence, the question always is 
in any given case—is the approver spenk- 
ing the truth, not merely when he de-, 
tails the general facts, but when he says 
that the prisoners . participated in the 
transaction, and did that which it wes ne- 
cessary that he should have tone in order 
for him to become criminally liable to the 
charge made against him ? In saying, then, 
that before the evidence of an accomplice 
can Le safely depended spon, so far as it 
affects the prisoner, it qughtto be corroborat- 
ed, I understand that other evidence from 
sources independent of the approver should 
be forthcoming relative to facts which im- 
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plicate the prisoner in the same way as the 
story of the approver does, 


Now, if we look at this case by the 
light of this explanation, it seems that the 
corroboration of the approver’s testimony 
aguinst the prisoner centres in one single 
fact. For it is not true, as the Judge 
snid, that Turuck Kooer deposed that the 
notes were unendorsed at the time of Kali 
Kants death. It is quite clear from the 
evidence of Taruck Kooer that there was 
a possibility of these notes having been 
endorsed before Kali Kant died. ‘That wit- 
ness merely says this, namely, that the 
notes were not endorsed when he last saw 
them, but then he says also that he had not 
seen them since some point of time two or 
three months antecedent to Kali Kant’s death, 
It may possibly be immaterial as a fact in 
the case whether the notes were endorsed 
before or after Kali Kant’s death, but it is 
most important, in considering whether the 
evidence of the two approvers is corrobor- 
ated or not, that whjle they swear the notes 
were not endorsed until after the death, there 
should be a possibility, on the evidence of 
‘the person who is. supposed to hgve corro- 
borated them, that they were endorsed be- 
fore the death. 


But even if the Judge’s statement to the 
Jūry on this head were strictly correct, he 
would have been mistaken in thinking that 


` Taruck Kooer thus afforded any corrobor- 


ation of the approvers’ testimony against the 
prisoner. Obviously the bare confirmation 
of the statement made by the approvers 
that the endorsing took place after Kali 
Kant’s death is no confirmation of their 
statement, 2 


The only other corroboration which the 
Judge alludes to in his address to the Jury 
is to be inferred from the fact that a 500 
rupees note accompanied by a slip of paper 
covered with copies of the forged endorse- 
ment was found in a pot sunk in the floor 
‘of a room which formed part of the pri- 
soner’s house. Probably the corroboration 
which the Judge sees in -the ‘finding of the 
200 rupees note under these circumstances, 
is very much less than he supposes. But 
no doubt the corroboration which is trace- 
able to the copy of the endorsement is strong 
indeed, ifouly one thing is made out, namely, 
that the pot and its’ contents was placed in 
its poaition of concealment either by the 
prisoner himself or by some one with his 
_ cognizance aud by his direction. 


read the evidence, the fact that the pot was 
found in a portion of the prisouer’s premises 
ig the one single link which connects the 
prisoner, if I may say so, with the contents of 
this pot. The pointing out by the wife 
is, I think, no evidence against the husband., 
But certainly, if it is evidence against the 
husband, it never ought to have been allowed 
by the Judge to go to the Jury, because it is 
hearsay evidence. And the same observa- 
tion applies to the remark the wife is said 
to have made as to her busband having 
put something away in the place where the 
pot was found. Clearly, if the wife could 
give evidence which was material to the 
charge agalust the prisoner, she should have 
been called as a witness. It was not proper 
to allow hearsay evidence afforded by her 
conduct and her words to get under the at- 
tention of the Jury. It seems to me that, 
inasmuch as the corroboration of the approv- 
ers, so far as their story makes the prisoner 
a participator in their crime, depends entirely 
upon the fact that this pot was found in the 
prisoner’s house. This cardinal point, upon 
which the whole case hinges, has not been 
properly singled out and brought before the 
Jury. They ought to have been told that 
there, in fact, hinged every thing which was in 
the nature of corroboration of the approver’s 
evidence. It was for them to Say, in view of 
the evidence whiclf bore upon this particular 
point, whether they, as judges of facts in the 
case, considered the 500 rupees note and the 
copy slip sufficiently brought home to the 
prisoner to make the story of the appro- 
vers credible and trustworthy 3; and the 
Judge ought to have aided them to a con- 
clusion by carefully summing up that evi- 
dence. 

If the apparent concealment of the pot 
with the enclosed papers in the prisoner’s 
house taken alone told against him, on the 
other hand there certainly were facts in 
evidence which tended to lessen the force of 
the adverse presumption, and not a little to 
suggest that the whole affair was a trap laid - 
by the approvers. If so, of course all 
shadow of corroboration vanished. The 
Judge should have taken care that this side 
of the case did not escape the Jury’s notice. 
I think he certainly ought to have called 
their attention to the circumstance that 
the place where the pot was found was 
not a portion of the interior of the house ` 
so far as can he gathered from the evi- 
dence, and also that at least Dinonath, one of 
the approvers, had access to it. This follows, 


Now, as IJI think, from the evidence of Tewaree, 


1868. ] Criminal 
who says he found Dinonath with the 
wife in another part of the house. That 
means, I suppose, the inner apartments ; and 
if he could get there, it can hardly be 
doubted that he could have got to this com- 
paratively public portion of the building. 
And indeed there is nothing in the evidence 
to show that, considering the unfinished state 
of the room where the pot was discovered, 
other persons as well as Dinonath might not 
readily have entered it, or that it is in any 
way necessary to infer that anything which 
was found buried there was buried by the 
act or with the knowledge of the master of 
the house. Then, again, the evidence as to 
what led to the discovery should have beeu 
received, and in particular the absence of thé 
particular witness should have been com- 
mented upon. Without going further through 
all those portions of the evidence which tend 
to throw suspicion upon this matter, and 
to suggest difficulty as to the value properly 
attributable to the apparent concealment of the 
pot in the prisoner’s house, it seems to me 
clear that there was so much of importance 
hanging upon this point, that the Judge was 
wrong in omitting to carefully bring it under 
the notice of the Jury, and to tell them their 
duty in regard to coming to a conclusion on 
the facts which surround it. 

Finally, there is no doubt that the Judge 
was wrong in allowing any matter of pre- 
judice not being -direct evidence of fact 
relevant to the charge against the prisoner 
to go to the Jury while they were trying 
the accused. All evidence of character and 
previous conduct of the prisoner ought to 
have been excluded ; and if by accident any 
such had come out in open Court, then the 
Judge ought most distinctly to have told the 
Jury that they were carefully to guard 
themselves from being influenced by it. 
But unfortunately the Judge has taken 
exactly the opposite course. He has not 
only -allowed statements as to the prisoner's 
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character for forgery to be made in Court, 
but he has founded upon it a portion of his 
charge to the Jury. He has in effect told 
the Jury that they would not be right if 
they allowed their judgment of the value 
of the evidence before them to be uninfluenced 
by a consideration of the prisoner’s previous 
character for forgery. And this is the more 
unfortunate because this evidence of the 
prisoner’s previous character comes from no 
‘one but from the approver, 

For all these reasons I think that the 
Judge has not conducted the trial in the way 
in which it ought to have been conducted. 
He has not directed the Jury upon points with 
regard to which it was essential that they 
should receive instructiops from the Judge 
in order to their coming to a proper verdict. 
He has allowed matter to come in as part 
of the evidence in the case, and has indeed 
pressed it upon their attention, which ought 
to have been studiously kept away ion 
them altogether. And he has certainly 
misinformed them with regard to the ques- 
tion of corroboration and the existence of 
I think 
that the verdict which has been arrived at 


corroborative evidence in this case. 


under the guidance of a direction like this 
must be set aside, and of course the Sen- 
tence which was passed thereon quashed, 
The prisoner must be discharged from 
custody. 


We think it desirable to edd, although, - 


perhaps, it may be superfluous to do so, that 
this decision has not the effect of an acquit- 
tal s0 as to protect the prfsoner from being 
tried again. At the same time we do not 


| think-it necessary to order a now trial. 


Rad 
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The 17th July 1868. 
Present: 


The Hon’ble G. Loch and F, A. Glover, 
| Judges. 


Police Officer—Generel exception— 
Arrest without warrant in good 

' faith—Sections 79 and 339, Penal 
Code—Clause 5 Section 100, Code of 
Criminal Procedure. 


Reference to the High Courts under Sec- 
tion 484, Code of Criminal Procedure, 


by the Judicial Commissioner of Chota 


Nagpore. 
© 
Sheo Surun Sahai versus Mohomed Fazil 
Khan. 


The genoral exception provided by Section 79 of the 
Penal Code‘and the power conferred by Clause 5 Section 
100 of the Code of Criminal Procedure was held not to 
protect a Police Officer who did not act in good faith, 
that is, with due care and attention. The Clause 6 Section 
100 Code of Criminal Procedure refers to property which 
is proved to have been stolen, and not to anything which 
a Police Officer may choose to imagine has been stolen. 


Where a Police Officer refused to let a person go home 
until he had giv-if bail, he was held to have been guilty 
of wrongful restraint under Section 339 of the Penal 
Code. l 


Glover, J.—Ir appears to us that the 
Deputy Magistrate of Palamow was right, 
and that no cause has been shown for this 
Court’s interference. 


No doubt; as stated by the Deputy Com- 
-missioner;: by Section 79 Penal Code, no- 
thing is an offence which is done by any 
person who is justified by law, or who, by 
reason of a mistake of fact, and not of law, 
in good faith beljeves himself to be justi- 
fied by law in doing it. 


And it is algo true that by Clause 5 Sec- 
tion 100 Code of Criminal Procedure, a 
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Police Officer would be justified in arresting 
without warrant a person in whose posses- 
sion stolen property had been found. 


But these acts must be done, and these 
powers exercised, iz good faith, which is de- 
fiued by the Penal Code to be with “due 
care and attention ;” and can it he said that 
in this case the Sub-Inspector exercised 
any care or attention at all ? 


What are the facts? He sees a horse tied 
up without any attempt at concealment, in 
Bookoo’s premises ; and because the animal 
happens to resemble one which his father 
had lost a short time previously, he jumps 
nt once to the conclusion that Bookoo has 
either stolen the horse himself, or has pur- 
chased it from the thief, and he compels 
Bookoo to aécount for his possession accord- 
ingly. He finds that Bookoo bought the ani- 
mal from one Sheo Surun Sahai ; so he sends 
for that individual, charges him with the 
theft, and compels him to give bail for his 
appearance whilst an investigation is peud- 
ing. 

The Sub-Inspector never sent for the sup- 
posed owner of the horse, or took the trouble 
of getting any credible information as to 
whether it was his father’s horse or not. Had 
he done so, he would have found that that 
horse had already been found in another 
place ; but withoat waiting for such inform- 
ation, and without making any further en- 
quiry, he at once held Sheo Surun te bail as 
n person suspected of having come by the 
animal dishonestly. 


Clause 5 Section 100 of tho Procedure 
Code refers to property which is proved 
to have been stolen, and not to any thing 
which a Police Officer may choose to im- 
azine has been stolen. 


With regard to the Deputy Commissioner’s 
remar) that there is no proof that the Sub- 
Inspect ‘r kept Sheo Surun in custody at all, 
we obs: tve that wrongful restraiut is by 
Section 889 Penal Code, defined to be a 
voluntary obstruction so as to prevent a per- 
son’s proceeding in any direction in which 
that person bas a right to proceed, and as 
the Sub-Inspector refused to let Sheo Surun 
proceed to his house until he had given bail, 
and would, had he not given bail, have re- 
tained him at the Thannnh, itis clear that 
he prevented Sheo Surun from proceeding in 
a direction (2. e., his owu house) in which 
he had a right to proceed, and did, therefore, 
(not having acted in good faith) “ wrong- 
fully restrain” him, 
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The 21st July 1868. before him by a person properly qualified 

Deni to complain and prosecute, or that he him- 

ni self of his own knowledge and discretion 

The Hon’ble J. B. Phear and C. Hobhouse, | starts the proceedings, supposing the case to 
Judges. be one of those in which the Code gives him 


Complaint — Jurisdiction — Institu- 


tion of criminal charge—Registrar 


under Act XX of 1866—Procedure 
in cases of charge under Registra- 
tion Act. 


Revision of proceedings in the case of 


Ashanoollah and others, Petitioners. 


Under the Code of Criminal Procedure, a Magistrate 
has only jurisdiction to entertain a criminal charge 
either when a complaint is made before him by a per- 
son properly qualified to complain and prosecute, or 
when he himself of his own knowledge and discretion 
starts the proceedings in cases in which he has such 
Where, therefore, a Registrar under 
Act XX of 1866, transferred a complaint made before 
him to the Magistrate’s Court, and afterwards himself 


power given him, 


sitting as Magistrate ordered the matter to be made 
over to the Police, it was held that this did not amount 
to the institution of 4 criminal charge under the Cri- 
minal Procedure Code, 


In the case of a prosecution under Act XX of 1866, 
a Magistrate has full power to entertain and finally 
adjudicate on the charge, and is not bound to commit 
to the Sessions. The words in Section 95 of that Act, 
“ all prosecutions under this Act shall be instituted be- 
fore a person exercising the powers of a Magistrate,” 
being interpreted to mean that the whole of a criminal 
trial from complaint to adjudication shall be carried 
out before and by the same person, 

Phear, J.—Iv appears to me in this case 
that if we accept the account of it which 
has been given by the Deputy Magistrate of 
Rungpore, a great deal of irregularity and 
impropriety is manifest in the course of the 
proceedings. Mr Perry reports as follows:-— 
“It appears the plaintiff Meah Jan had 
‘“ complained before Mr. James Anderson on 
“the loth of February last, ‚praying for a 
“criminal prosecution in the matter, and Mr. 
“ Anderson as Registrar drew up a rooboo- 
‘‘karee consigning the case to the Magis- 
“* trate’s Court. Then, afterwards, on the 
“same day, whilst sitting in Mr. Glazier’s 
“ Bench as Joint Magistrate in charge, 
“during Mr. Glazier’s absence on duty in 
“the interior of the district, he passed 
“orders for the Police investigation into 
“the matter. The case was subsequent- 
“ly, on Mr. Glazier’s return, made over 
“for trial to me by him on the 23rd 
“of March. Thus it was Mr. Anderson 
“embodied in his officiating capacity the 
“powers of a District Magistrate and Regis- 
“trar to direct the criminal trial of the 
t case.” 


Now, I think it is clear from the Crimi- 
nal Procedure Code that a Magistrate has 
only jurisdiction to entertain a criminal 
charge upon one of two contingengies, 
namely, either that the complaint is made 






authority to do so, Now, here the Registrar 
of. the district might very well have acted 
the part of prosecutor and made the com- 
plaint, but the Sub-Registrar of himself 
could not. Consequently, Mr. Anderson’s 
roobookaree was of “no effect either as a 
complaint under the Procedure Code, or in 
any other way. It was, I think I may 
almost venture to say, something ap- 
proaching to a farce that Mr. Anderson, as 
Sub-Registrar in the “Registrar’s Cutcherry, 
should draw up a roobookaree for the informa- 
tion of Mr. Anderson, Officiating as Joint 
Magistrate in the Magistrate’s Cutcherry ; 
but whether it is right to designate this 
inefficacious proceeding by this term or not, it 
is, I think, certain, even on the meagre facts 
of the case which the record exhibits, that 
nothing whatever did really come of it. 

Mr. Anderson, upon? perusing his own 
roobookaree, referred the matter to the 
Police. I need not say that this does not 
amount to the institution of a prosecution 
in any sense under the Criminal Proce- 
dure Code. We are not concerned with 
the report of the Police : but it appears that 

« s ° . ° 
upon its being gone into, the Magistrate, Mr. 
Glazier, after his return to his Cutcherry, 
issued a warrant for the arrest of the prison- 
ers, or a summons for them to appear and 
answer some charge, and then handed the 
matter over to the Deputy Magistrate, 
In truth, we cannot make out from the re- 
cord very precisely what happened, but un- 
doubtedly the Magistrate seems at that 
time to have acted as if there was actually a 
matter of complaint before him. Ifwe take 
literally the account given by the Deputy 
Magistrate in his report, it would seem as if 
there was in fact no matter of complaint at 
all before him. However, upon looking 
closely into the record, although we cannot 
discover that there was any complaint filed 
as by a private prosecutor, we have learnt 
that there is a mooktearnamah signed, by 
Meah Jan, in which he authctises a mook- 
tear to appear for him, and recites that he has 
made a complaint before the Magistrate, and 
it is in the matter of that complaint that he 
desires to be represented by the mooktear. 
Had it not been for this indication of some- 
thing like a legal commencement otf the 
criminal proceedings which were continued 


‘before the Deputy Magistrate, I should have 


felt myself obliged to conclude that the 
> z D s 
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charge against the prisoner originated in the 
action of Mr. Glazier himself, in the exer- 
cise of the powers: vested in him by the pro- 
visions of Section 68 of the Oriminal Pro- 
cedure Code; and had this been the case, I : 
should have considered that the legality of 
the subsequent proceeding before Mr. Perry | 
were under the circumstances of the case 
open to much question. As, however, the 
mookhtearnamah to which I have referred,. 
is actually on the record, and has been sent 
up tous as part of the record by the Joint 

agistrate, I cannot resist the inference that 
there was a complaint properly made by 
Meah Jan either before the Deputy Magis- 
trate or the Magistrate himself, which could 
form a proper foundation for these proceed- 
ings. If there were not, there would be no 
meaning in the mookhtearnamah itself. 
And further, as the Deputy Magistrate in 
his report speaks of Meah Jan as plaintiff, by 
which word I suppose he means prosecutor, 
ĮI feel obliged to assume that there really 
was something in the shape of a legitimate 
initiation of a prosecution before the one 
Magistrate or the other. ‘Chis being so, I 
come indirectly by process of reasoning only, 
unaided by any express statement on the 
record, to the conclusion that the criminal 
proceedings in this case were properly in- 
stituted; and there can be, I think, no doubt 
that, after the point of time when the pri- 
soner under a warrant or summons appeared 
before the Deputy Magistrate to answer 
the charge, every thing was regular and 
unimpeachable, JI regret very much that a 
want of attention to the provisions of the 
Criminal Procedure Code should have left 
in this case so much opening for the prisoner 
to contend tht the earlier conduct of the 
prosecution was irregular and informal to 
the extent of rendering the whole proceedings 
void for want of jurisdiction. I have given 
my reasons for thinking that that contention 
cannot even in the imperfect state of the 
record be supported, 


The prisoners’ pleader has further argued 
that even supposing the prosecution was 
rightly instifuted before the’ Magistrate or 


~ the Deputy. Magistrate, still that this was a 


7 


canse in which the Magistrate had no power 
to proceed to a conviction, and that he ought 
instead of so doing, to have committed the 
accused for trial to the Sessions. In support 
of this position he has pointed to the univer- 
sal pr&ctice of Magistrates in this respect, to 
the provisions of the Criminal Procedure 
Code in analagous cases of persovation, and 
to the inadequacy of the Magistrate’s powers 
Ld 


relative to inflicting the full amount of 
punishment given by Section 94 of Act XX 
of 1866; and on these grounds he has asked us 
to infer that the words ‘‘ as to the institution 
of prosecutions” in Section 95 of Act XX of 
1866 do not authorize the Magistrate to’ 
finally hear and determine the matter of the 
charge. 


I think this argument is not substantial. 
It seems to me that the word ‘ prosecution” 
as used by the Legislature in this place 
means the entire proceedings in trial of a 
person who is accused of a criminal charge. 
It is in short employed to designate a 
criminal trial with allits proceedings from 
beginning to end, and this contradistinction 
appears in many places, both of the Penal 
Code and the Criminal Procedure Code. I 
will refer to Section 205 of the Penal Code 
as an instance. Now, when the Legislature 
enacts that asuit of the specified character 
shall be instituted in a particular Court, say 
in the Principal Sudder Ameen’s Court, it is 
undoubtedly taken to mean that the snit shall 
be tried out in that Court. So it seems to 
me here that the natural meaning of the 
words in Section 95 of Act XX of 1866, 
namely, ‘all prosecutions under this Act 
shall be instituted before a person exercis- 
ing the powers of a Magistrate” &c., is that 
the whole of the griminal trial from com- 
plaint to adjudication on the charge, shall be 
carried out before and by that person. 
There is notin this or in any subsequent 
Act, any limitation put upon the operation 
of these words, and the limitation of the 
Magistrate’s jurisdiction as to trial, which is 
given by the Criminal Procedure Code ap-- 
plies only to the particular offences therein 
mentioned, ; and consequently does not in- 
clude within its scope the offence in question 
which was first created by Act XX of 1866. 
I think, therefore, that the Deputy Magis- 
gistrate had full power under the provisions 
of Section 95 of Act XX of 1866 to entertain 
and to finally adjudicate on the charge made - 
against the prisoners in the present case. 
The sentence passed by him did not exceed 
in amount of punishment that which the 
ordinary powers of a Subordinate Magistrate 
of the first class authorises him to pass, and 
therefore it is not necessary to decide whether 
Act XX of 1866 would enable him to go 
beyond that limit, in cases to which Section 
94 of that Act applies. 

On the whole I am of opinion that this 
application should be rejected. 


Hobhouse, J.—I agree in rejecting this 
application. 
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The 25th July 1868, 
Present » 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Ante-dating a document—F'orgery— 


License Tax — Section 463 and 
Clause 1 Section 464 Penal Code. 


Criminal Appellate Jurisdiction. 
Queen versus Sookmoy Ghose. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Jessore, ona charge 
of abetment of forgery. 


Where a prisoner, who appealed to the Commissioner 
from an order of an Assessor under Act XXI of 1867) 
filed stamp paper for a copy of the Assessor's decision after 
the period of appeal had elapsed, but on appeal averred 
that he filed the stamp paper before the time for appealing 
had elapsed, and fraudulently obtained a certificate to that 
effect which was ante-dated, it was held that he was 
guilty of having abetted the commission of forgery of a 
document within Section 468 and Clause 1 Section 464 of 
the Penal Code. 

The evidence of a prisoner taken by a Collector cannot 
be used against him on his trial before a Magistrate. 


Loch, J/.—Tue facts of the case are shortly 
as follow :— 


The prisoner was the agent of Rajah Buroda 
Kant Roy, who was required to take out a 
license under the provisions of Act XXI of 
1867. He appealed to the Assessor, Baboo 
Hunnual Coomar Ghose, who rejected the 
application on the 10th September 1867, on 
the ground that as it related to two different 
kinds of property, separate petitions of appeal 
should be preferred. On the 29th Septem- 
ber, application was made by the prisoner 
for a copy of this order to evable him to file 
He was 
directed to file the proper stamp paper; and 
on his doing soon the nextday, the 25th 
September, a copy was supplied to him on 
the 26th idem. The result of his appeal to 
Commissioner was that the order of the As- 


an appeal before the Commissioner. 
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sessor was reversed, and the Commissioner 
held that the appeal was in time, allowance 
being made for the time required to take a 
copy of the order appealed against. When the 
papers were received back by the Assessor, 
he informed the Commissioner that the 
application for a copy of his order had not 
been made till the 25th, by which date tlie 
period of appeal from his order of the 10ih 
had expired; and that the date (22nd Septem- 
ber) on which the stamp for a copy of his order 
of 10th September was said to have been put 
in and endorsed on the back of the copy sub- 
mitted with the appeal to the Commissioner, 
was erroneous, for the stamp paper had not 
been deposited till the 25th idem. The Com- 
missioner (7. e., the Collector of Jessore) sent 
for the prisoner and examined him, and he then 
admitted that he had put in the stamp papers 
marked A and B with four other pieces of 
stamp paper at Taragunge, where the Assessor 
was holding his Cuteherry, on the 25th Sep- 
tember. The result of the inquiry was that 
the prisoner Sookmoy was made over to 
the Magistrate for committal to the Sessions, 
and he and one Oopendro Lall, an officer on 
the Assessor’s establishment, who wrote the 
endorsements on the stamp paper A, were 
committed for trial. Oopeudro Lall was ac- 
quitted, but Sookmoy was convicted under 
Sections 466 and 114 of tle Indian Penal 
Code, and sentenced to rigorous imprisonment 
for three years, 


The stamp paper A is a copy of the order 
of the Assessor passed on the 10th Septem- 
ber 1867. Ou the back are two notes. The 
first is to the following effect :—“ This day, 
‘for the purpose of taking a cepy, petitioner 
“ deposited the 
1867;” and the secoud is—“This day, the 
‘‘ copy being read has been made over to the 
“ petitioner’s mooktear, 26th September 
1867.” The stamp paper was purchased on 
20th September 1867 (5th April 1274). The 
stamp paper marked B is the application for 


e 
4 
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papers, 22nd Septembeg + 
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the copy, &e. It bears an order on the back, 
dated 25th September 1867, directing a copy 
to be given. It also was purchased on the 
20th September (th Assin 1274), and the 
petition bears the same date. 

- The evidence of the Assessor (and his is 
the most important and direct against the 
prisoner) is, that aftar passing his order of 
the 10th September 1867 at Nuggur Chup- 
prail, he proceeded to Tarajgunge, where the 
prisoner -came to him on the 24th, and 
having Jearnt from him that the period of 
appeal had expired, asked for a copy of the 
order. The Assessor told him to put in the 
Stamp for the copy A, which he did on the 
25th, with his application B, and received it 
on the same day. If this evidence is true, it 
is clear thatthe defendaut’s allegation that 
the stamp paper for the copy was put in on 
22nd September is untrue, and that the en- 
dorsement to the effect that it was put in on 
thal date is also untrue. Looking at the two 
endorsements dated 22nd and 26th Septem- 
ber, there cau be little doubt that they were 
written at the same èime and by the same 
' hand, and the party who made both endorse- 
ments was QOvpendro Lall, who has been 
acquitted. 

The prisoner has been convicted of having 
abetted the commission of forgery of a cer- 
tificate purporting to be made by a public 
servant in his official capacity, and in his 
finding the Sessions Judge says that it was 
made for the purpose of supporting a claim 
to get the Rajah’s tax reduced 


The objections taken in appeal are, first, of 
law, and, second, of fact,—that the evidence 
is insufficient to support the charge. First, it 
is urged that the offence, if offence there be, 
does not amount to forgery. Looking, how- 
ever, to the latter part of Section 464, Clause 
1, the offence of ante-dating a document, if 
attended with the accompanying circum- 
stances described in that, and the preceding 
Section, does amount to furgery. Forgery is 
described in Section 468 of the Indian Penal 
Code to be the making a false document 
with intent to cause damage or injury to the 
public or to any person to support any claim 
or title, &c., &c.; and Section 464 defines 
e what itis to nmke a false document. Who 
dishonestly or fraudulently makes a docu- 
ment with the intention of causing it to be 
believed that such document was made at a 
time at which he knows that it was not made 
is said to make a false document. Now, as 
the document (gnd the endorsement is ad- 
mitted to be a document) purports to have 
been made on the 22ud September, if, as 


è 


shewn by the evidence, it was not made till 
the 25th of that month, the offence of mak- 
ing a false document has been committed, 
provided it be also shewn that it was dis- 
honestly or fraudulently made with the 
intention of causing it to be believed that it 
was made; and the offence of forgery has 
been committed if it be shewn that the false 
document was made with the intent men- 
tioned in Section 463, or, as the Judge has 
found, with the intent to support a claim. 

We think there can be no doubt that the 
document was made to support a claim, viz., 
a right to be heard in appeal, in order to get 
rid of or to have reduced the amount of the 
License Tax imposed on the prisoner’s mas- 
ter, Rajah Buroda Kaut Roy. Then, us to its 
being made dishonestly or fraudulently must 
depend on the credibility of the evidence of 
the witnesses to the fact. If their evidence 
is believed, there can be no doubt that if not 
made dishonestly according to the definition 
given of that term in the 2ad Chapter of 
the Penal Code, yet it was made fraudulent- 
ly, 7. e., With the intent to deceive; it was 
made with the intent to deceive the Commis- 
sioner into belief that the appeal was filed 
within time, allowing for the period required 
for taking a copy of the order. If, then, the 
evidence for the prosecution is believed, it is 
clear that the document was ante-dated ; that 
it was done witha feaudalent intent to cause 
it to be believed that it was made at a.tiine 
at which it was not made; thatit was done 
with the knowledge of the prisoner, and it 
was made with the intent of supporting a 
claim. 


Another objection on a point of law is 
raised, viz., that the Collector proceeded as 
if he were a Magistrate and competent to 
examine the prisoner, and the Sessions 
Judge, looking at the proceedings in that 
light, has considered himself entitled to make 
use of his answer before the Collector as if 
it had been a defence made by a prisoner 
before a Magistrate : whereas it cannot take 
a higher position than that .of a contention 
before a Police Officer, and cannot be admit- 
ted as evidence. We think, the contention 
of the learned Counsel is right, that any 
examination of the prisoner by the Collector 
cannot be used against him at the trial. 

Then, as regards the direct evideuce,* * 

# * * * * * * 
X * # # # * # 


Under this view of the evidence, I would 
reject the appeal. 


Glover, J.—I am of the same opinion, 
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The 27th July 1868. 


Present: 


The-Hon’ble G, Loch and F. A. Glover, 
Judges. 


Criminal Misappropriation —Section 
403 Penal Code. 


Criminal Appellate Jurisdiction. 


Queen versus Abdool. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Tipperah, on a 
charge of dishonest misappropriation of 


moveable property, 


To bring a prisoner within Section 403 of the Penal 
Code, there must be actual conversion of the thing 
appropriated to the prisoner’s own use. Where, there~ 
fore, the accused found a thing and merely retained 
it in his possession, he was acquitted of criminal mis- 


appropriation under the Section referred to. 


Glover, Ji—I Have strong doubts as 


- to the legality of this conviction. 


If the evidence for the prosecution be 
admitted to be trustworthy so far as regards 
the finding of the bond in the prisoner’s 
house, I do not see that this would be 
enough for a conviction under Section 403 


of the Penal Code. 


Tn the first place, as the bond is snid to 
have been paid, I doubt whether the paper 
on which the engagement was written and 
which is now valueless, can be said to be 
“ moveable property ” at all in the sense of 


the Section ; and secondly, if it be so con- 
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sidered, I doubt whether there has been any 


conversion of it to the prisoner’s own use, 


As the Sessions Judge, in concurrence 
with the Assessors, has acquitted the pri- 
sioner of the charges brought under Sections 
391 and 412 of the Penal Code, the prisoner 
is now entitled to the position of a person 
finding an article of moveable property and 
retaining it in his possession without making 
any effort to discover the owner ;and does 
that position make him guilty of misappro- 


priation ? 


All the illustrations to the Sections refer 


to cases where the possegsion, at first lawful, 


| has been made unlawful by the finder’s con- 


verting the property to his own use, and not 
to cases where the utmost he has done has 


been to retain the property by him.’ 


It appears to me that there must be an 
actual conversion to bring a case under 
Section 408, and that as there was no con- 
version in this case, the prisoner was not 
guilty of dishonest misapprepriation, and 


should therefore have been acquitted. 


I would acquit him now. 


Loch, J.—It appears to me that this con- 
viction of misappropriation cannot stand. 
A box and two: bonds were found in tlie 
prisoner’s house, who was sent in to the 
Magistrate charged with the ‘offence of 
dacoity. The Sessions Judge, ° concurring 
with the Assessors, finds ‘aie prisoney not 
guilty of dacoity or of having stolen pro- 


perty acquired by dacoity in his possession, 
% 


= 
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but guilty on an amended charge drawn | The Queen versus Woodurnoul Singh and 


up by the Judge himself, viz., misappropri- 
ation. 

The prisoner persistently denies that the 
property was found in his house, but the evi- 


dence to the finding it there is, in the Sessions 


. Judge’s opinion, sufficient, If so, how did it 


Gome there? Some of the witnesses say 
that when the property was discovered, the 
prisoner told the Police that he had pick- 
ed up the bonds at the ferry-ghit. The 
complainant deposes that these were robbed 
at the time of the dacoity from his house, 
though he made no mention of them in the 
list of property rokbed which he gave to 
the Police. Admitting the prisoner’s state- 
ment to the Police to be true, yet there 
is nothing to show that he had misappro- 
priatel the property. He had certainly 
picked up the papers, and they had appa- 
rently lain in his house without any effort 
on his part to find out the owner ; but he had 


made no attempt to realise the amount of 


-the bond, or done any act which might be 


e 
construed into a conversion of the property 
to his own use. I concur in acquitting the 


prisoner. 





The 4th August 1868. 


Present: 


~ The Hon’ble J. B. Phear and C. Hobhouse, 


Judges. 


Procedure—Sanction to prosecution 
—Section 169, Code of Criminal Pro- 
ceglure. " 


Reference to the High Court by the Sessions 
Judges of Gya. 


Guugoo Singh. 


Where the sanction to a prosecution accorded under 
Section 169, Code of Criminal Procedure, extended only 
to one of the persons charged, the High Court quashed 
the commitment and directed the discharge of the 


persons to whom the sanction did not apply. 


Case.—I HAVE the honor to forward the 
record of this case, and request that as 
Singh 

The 
grounds of this application are briefly 
these. 


a complaint before the Magistrate charging 


regards the prisoner Woodurnul 


the commitment may be cancelled. 
The prisoner Gungoo Singh made 


one Gugadhur Singh and others with hav- 
ing plundered a large quantity of grain 
belonging to Woodurnul Singh, the employer 
of Gungoo Singh, The case was referred 
for disposal to a Deputy Magistrate, who 
pronounced the dinee to be false, dismissed 
it, and accorded sanction under Section 169, 
Criminal Procedure Code, to the parties 
against whom it was brought to prosecute 
the compleinant Gungoo Singh under Sec- 
tion 211, Indian Penal Code ; but it does not 
appear from the record, that similar sanction 
was ever granted in the case of Wooduroul 
Singh, and therefore, in my opinion, the 
commitment of this person was irregular 


and should be cancelled. 
Judgment of the High Court :— 


Hobhouse, J— Wu think that the Judge - 
is right in this case, and we direct that the 
commitment in question be quashed, aud that 


the accused be discharged from custody, 
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' The 4th August 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Procedure—Court of Session— Gom- 
mitment—Discretion — Preliminary. 
enquiry— Cross-examination by aC- 
cused — Examination of accused — 
Sections 226 and 435, Code of Cri- 
minal Procedure. 


Criminal Appellate Jurisdiction. 


Queen versus Shama Sunker Biswas and 
Shama Churn Bose. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Bhaugulpore, on 
a charge of abetment of attempt at for- 


gery. 


The power of commitment given to a Court of Ses- 
sions by Section 435, Code of Criminal Procedure, must 
be exercised judicially upon the evidence before the Court, 
and such Court ought not to order a commitment unless 
the evidence appear to it sufficient for a conviction 
within the terms of Section 226. 

Where such discretion has been exercised, the High 
Court cannot enquire into the evidence, to see if it 
justifies the exercise of the discretion. 


An accused should be allowed, at preliminary enquiries 
before a Magistrate, to cross-examine the witnesses ; 
bué whether the accused himself shall be examined 
upon the matter of the charge by the Magistrate, is 
left entirely to the discretion of the Magistrate, and such 
discretion should not be exercised when the Magistrate 
thinks that the evidence for the prosecution does not 
disclose any proper subject of criminal charge against 
the prisoner, 


Phear, J—We think that we ought not 
to send for the record in this case. We are 
of opinion that the power which is given to 
the Court of Sessions by Section 435 of the 
Criminal Procedure Code, to order the com- 
mitment of any accused persons who may 
have been discharged by the Magistrate, 
must be exercised judicially upon the evi- 
dence before the Court; that is, generally 
upon the depositions which the Magistrate 
himself has taken and sent up, and the Court 
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‘of Sessions ought not to order -such a com- 


mitment, unless that evidence appears to it 


to’ be sufficient for the conviction of the 
accused within the terms of Section 226, 
which prescribe the conditions upon which 
the Magistrate is to commit, 
to us, upon the order of the Sessions Judge 
ns it has been read to us from an official 
copy, that the Judge has exercised the 
judicial discretion to which we refer, and 


But it appears 


that he has found in his order of commit- 
ment that the evidence before him is suff- 
cient to make out a primé facie case. That 
being so, we think that we have no author- 
ity to interfere and to enquire whether or 
not the evidence justifies the exercise of dis- 
cretion which the Judge has made. Con- 
sequently we are of opinion that we cannot, 
upon the case made by the accused’s Counsel, 
interfere with the commitment by the Judge, 
and that the trial must take its course. 


But while-saying this, we wish also to 
remark that it has been made to appear to 
as from the copy of the“order of the Judge 
that some of the instructions which he has 
in that order sent to the Joint Magistrate 
are erroneous, If, as that capy seems to con- 
vey, he directed the Joint Magistrate that he 
was wrong in allowing the accused to cross- 
examine the witnesses who were giving 
evidence against him on the matter of com- 
plaint, we think that he was decidedly wrong, 
It is not only accordant with the spivit of 
the Criminal Procedure Code that the ac- 
cused should be allowed even at preliminary 
enquiries before the Magistrate to protect 
himself by cross-examiuation of the Witnesses, 
but by the very express letter of the Statute 
it is enacted that he may dò so. We feel 
sure that the Judge’s words in this point must 
have been misrepreseuted to us. 


Again, if the Judge did, as the copy of his œ 
order seems also to make out, censure the 
Joint Magistrate for not having oxamined 
the accused himself upon the matter of the 
charge, we think that he is wrong on this 
also : for it is in our opinion quite a matter of 
discretion for the Magistrate* himself to 
judge whether, during the enquiey before him, æ ` 
it is right and proper that the accused 
should be examined or not, and we agree 
with the learned Counsel who has appeared 
here on behalf of the accused, in the ex- 
pression of opinion that it is very undesir- 
able that the accused ‘should be exinined 
by the Magistrate under the’ power which 
he no-doubt possesses for that purpose when 
the Magistrate is satisfied that the evidence @ 

`$ 
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adduced by the prosecution does not dis- 
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No doubt, the question whether such pro- 


close any proper subject of criminal charge | vocation was sufficient to take the case out 


against him. 


Under these circumstances, we reject the 
petition which has been presented to us ; 
but we direct that a copy of the? remarks 
which this Court has made be sent down to 
the Sessions Judge. 





The 7th August 1868, 


Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Murder — Exception 1 Section 300, 
Penal Cade. 


Criminal Appellate Jurisdiction. 
® 
Queen versus Huri Giree. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Cuttack, on a 
charge of culpable homicide. 


To give an accused the benefit of Exception 1 Section 
300 of the Penal Code, it ought to be shewn distinctly, 
not only that the act was done under the influence of 
some feeling which took away from the person doing it 
all control over his action, but that that feeling had an 
adequate cause. 


Glover, J — We see no reason whatever 
to interfere in the prisoner’s favor, and his 
appeal is rejected. Indeed, we are very 
decidedly of opinion that on the evidence 
the prisoner should have been convicted of 
murder. 


The Sessions Judge has found that the 
pris&ner killed the deceased with a sword, 
and that he (the prisoner) was not at the 
time acting in defence of either life or pro- 
perty. j 

But he has congidered his case to como 
withit’ Exception "L Section 800 of the 
Indian Penal Code on the ground of grave 
gud sudden provocation, 

" 


of the purview of Section 300 was a ques» 
tion of fact. 


But the Sessions Judge has not given any 
tangible reasons for giving the prisoner the 
He thinks that 
the distraint was probably carried out with- 
out exact warrant of law, but how or in 
what point he does not say. He does not 
believe that the prisoner’s field was plundered, 
although he thinks that some damage may 
have been done: in short, he gives the pri- 
soner the benefit of various possibilities, the 
existence of which have only been surmised. 

This does not seem to us the correct way 
of treating the case. To give an accused 
person the benefit of Exception 1, it ought 
to be shewn distinctly, not only that the act 
was done under the influence of some feel- 


benefit of the exception. 


ing which took away from the person doing 
it all control over his actions, but that that 


feelite had an adequate cause. 
e . 


Now, taking tke case in the most -» favor- 
able light for the prisoner, we cannot find 
any thing that satisfies these conditions. 
It is clear that the prisoner was not taken 
unawares as to what was likely to happen, but 
had placed his ‘sword in readiness for the 
emergency. However indignant he may 
have been at the wrong he supposed to have 
been done to him, it seems impossible to say 
that the provocation he received was of such 
a.nature as would take away from him all 
power of self-control : in auy case the provo- 
cation was certainly not sudden. 


As the Judge and Assessors have found 
on the evidence that the prisoner is not 
guilty of murder and haveacquitted him there- 
of, this Court cannot interfere, no question 
of law being involved; but we think it 
right to express our dissent from that find- 
ing, and to say that, in our opinion, it was 
not justified by the evidence. 


' à 
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The 13th August 1868. call upon the petitioner to show cause and 


then to refuse to hear him because the peti- 


Present: | tion of objection was not filed within tha 


time fixed, although the case itself was not 
eee of for some 10 days after, and al- 
though the delay was not attributable to the 
petitioner’s negligence, but to the fault of the 


Court officer, was to defeat the object of 
trates duty — Section 308, Gode of; the law and practically to deny justice by 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Procedure— Public nuisance—Magis- 


Criminal Procedure. refusing to hear both sides of the question. 


Reference to the High Court, under Section | 7 caer a AA PU ade a 
ake 9 
434 of the Code of Criminal Procedure, ' TSU O0 TO MISAPPHONMON OL SGLION i 


, Pe Procedure Code, to this ¢ 
by the Sessions Judge of Beerbhoom. PLONE nse. aah 
| the ease of a tank considered merely as a 


reservoir of watr, the Magistrate’s powers 
‘under that Section no doubt extend only to 


Case of Bistoo Chunder Chuckerbutty. 


having the tank fenced in, the object 
being to prevent accidents; butin the present 
case the tauk was described as a half dry 
excavation into which the town people were 
in the habit of throwing rubbish, and that it 


order fur the removal of a nuisance, under Section 808 
of the Code of Criminal Procedure, without calling on 
the party to show cause why the order should not be 
passed against him, and without hearing the objections, 
even if they are filed after the time fixed for their pre- 
sentation, but before he takes up the case. 
A Magistrate’s power to fill up a tank is by Section | had from this cause become a public nuisance 


injurious to the health and comfort of the 


l 
HELD, that a Magistrate cannot proceed to pass an 


308, limited to having it fenced in, but where the tank 
is proved to. be injurious to the community, he may, 
under that Section, treat it as a, public nuisance, and 
cause it to be filled up. 





community. In fact tt was no longer a tank 
in the ordinary acceptation of the word, båt 
a pestering rubbish hole. There can be no 
Glover, J.—Ir appears to me that the | doubt, I think, that if this were proved, and 
Magistrate’s order in this case must be set{no cause shewn by tho other side, the 
aside without going into the merits of it, on | Magistrate would have been justified in 
the ground that the proprietor of the tank treating the case.as one of public nuisance, 
had no proper opportunity given bim of pre- | and in causing the tank to be filled up, if 
ferring his objections to the Magistrate’s ! that were the ouly way of suppressing the 
order, That order was passed on the 2nd of | nuisance. To fenco in such an excavation, 
May, and directed the petitioner to show | and to stop there, would be to make a 
cause within six days. It did not reach the | dead letter of Section 308, and to tuke away 
petitioner’s hands, however, till the 9th of} from the community a relief which the law 
the month. On the 19th the petitioner | gives them. 
came forward and filed his objections. On Loch, J.—I concur ‘with my colleague in 
the 23rd the Magistrate, without taking any thinking that the order passed by the Meni 
aan of the petition, treated the matter as | rate should he quashed, and that the pari- 
” in which no cause had | tioner should be allowed to show cause why 
been shown within the time allowed, and |the tank or hole should notebe filled Up. 
passed an order for filling up the tank. The attention of the Magistrate should be 
I think that the Magistrate was not justi- | called to the wording of Section 308, Grimin- 
fied in treating the case in this way. To : al Procedure Code. 





an “ex-parte one, 
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The 22nd August 1868. “ In general the act of cmbezzlement cannot 
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“be said to take place until the party who 
Present : i 
‘has received the money refuses to account 


The Hon’ble G. Loch and F. A. Glover, | “for it or falsely accounts for it.” 


Judges. The facts in the present case are patent. 


. Ha A) a . ; 
Criminal breach of trust—Servant— | Tho prisoner admits that he received money 


Section 408 Penal Code. from the complainant to procure wood for the 


use of the Factory. He has not supplied 


Criminal Revisional Jurisdiction. | wood, and he has attempted falsely to account 
| for the expenditure of the money advanced 


Messrs. Watson & Co. versus Golab Khan. to him ; and the parties to whom he says he 


ee paid money, and from whom he purchased 
A servant who receives money for a specific purpose, 


wood, deny the transaction, and it is not 
and does not use it fur that purpose, and on being called 

said that their evidence is not worthy of 
on to account for the money falsely says that he used it, ; A 

credit. Under these circumstances the Joint 
for that purpose is guilty®of Criminal breach of trust ; f 

Magistrate convicted the prisoner of crimi- 
under Section 408 of the Penal Code. n 
nal breach of trust under the provisions of 


Loch, J—We think theviow taken by the | Section 408 of the Penal Code, and sentenced 


Judge in this case is incorrect. He holds|him -to rigorous imprisonment for 15 


that in this case the prisoner has mercly failed | months. i 


to account satisfactorily for sams received, and , , 
The prisoner was in the employment of 





ihat his failure to account does not establish 
i ! Messrs. Watson as a gomashtah, and 
a chargo of embezzlement ; and in support of | 
Iin that capacity was entrusted with sums 
his view he has quoted the case of a Clerk! 
š , _ lof money, aggregating rupees 600, between 
in a Mail coath estublishment reported in , 
'15th April and 380th June 1867. He did 


Roscoe’s Digest, who, when charged with 
° Hi i j not supply the wood, and when called upon to 


embezzlement for not entering in account and 





account for the money, falsely, stated that he 
remitting to his employers money received | : 
had purchased wood from various parties, 
for passengers and parcels, was held uot to be W 
| though it is proved that he had not purchased 
guilty of embezzlement, but only of default of 
: , . |astick from any of them. We thiok the 
payment. ‘If tne prisoner tegularly admits 

ë finding of the Judge on the point of law is in- 
“ the receipt of the money, the mere fact of i : ; 
egt ‘correct, aud that the prisoner is guilty of 
“ not paying it over is not a felony ; it is only | 
> l | criminal breach of trust. We, therefore, re- 
“ a matter of account.” 

i yerse the order of the Judge, and restore that 


Had tho Judge gone a little further in passed by the Joint-Magistrate upor the 
eee 
Roscoe he would have found these words,— : prisoner. 
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The 21st August 1868. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


iwischief— Cattle trespass — Section 
£25 Penal Code—Section 17 Act III 


of 1857. 


Reference to the High Court under Section 
434 of the Code cf Criminal Procedure, 
by the Sessions Judge of Rajshahye. 


Case of Araz Sirear. 


Section 425 of the Penal Code supposes thatthe dis- 


truction was caused with the zrtention to cause wrong- 


ful loss or damage and does not apply to cases of mere 
carelessness ; and Section 17 Act III of 1857 supposes 


the mischief (cattle trespass) was done intentionally and 


not by negligence, 


Glover, J.—I see no ground fer the High 
Court’s interference in this matter. 


The officiating Joint Magistrate, on the 
18th of May, decided that no offence had 
been disclosed in the complaint and he there- 
fore dismissed it. 


The Session Judge thinks that there was 
a prima’ facie case of mischief made out 
under Section 425 Penal Code, and that the 
Joint Magistrate should have proceeded 
with it. i 


The words of the complaint are ag fol- 
lows :— 


“The horse of Ramdial jummadar 
“and Nilmonee Ghose’s cows, Pershad’s 
“and Poushalla’s and and 
“ Dillenchand’s (constables), horses nte- up 
“my rice,” &c. “ When I brought them to 
“ the Thannah for the purpose of putting 


“them into the pound, then the constables 


Kanchoo’s 





“ said :— The cattle wou’t do so any more, 
“let them go.’ When I let them go, then 
“ they let the cattle stray again, and they 
‘ate up my crops again.” 


It would appear from this statement that 
the cattle had strayed into the complainant’s 
field, 


Section 425 Penal Code supposes that the 
destruction caused has been caused with 
intention to cause wrongful loss or damage, 
and does not apply to cases of mere careless- 
ness as When catile stray into neighbouring 
fields, The illustration to this Section 
which the Sessions Judge relies on turns 
entirely upon. the fact of intention. The 


words are “ causes to enter,” 


Section 17, Act III*of 1857 in the same 
manner supposes the mischief to be done by 
causing cattle to trespass, and docs not re- 
fer to simple cases of cattle straying with- 
out the knowledge of their owners. These 
seem more properly to belong to a Civil 
Court in which a suit could be instituted 
for the damage done. 


There is no charge in the complaint that 
the policemen had caused their cattle to 
trespass on the petitioner’s lands, but only 
that they had negligently allowed them to 
stray there. J 


The Sessions Judge also thinks that there 
was & cause of action under Section 506 
Penal Code. Ido not read the words snid 
to have been used by the police in this 


light. They appear to me to ebe no more 


2 
than a request to let the animals go with nine 


assurance that they should not offend again 
in like manner. No threats were used, nor 
does the complainant say that “he Was iuti- 
midated. i 


I think that the officiating Joint Mgs- 
trate’s explanation of his proceedings is 
8 
D 
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satisfactory, and that there is no need for 
any order under Section 434. 


Loch, J.—I concur in the view taken by 
my colleague that no cause of complaint was 
made out by the complainant in his state- 
ment to the Magistrate, and that the case 
does not cal} for the interferonce of this 
Court. 


The 24th August 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Special Law — Punishment — Fine— 
Subordinate Magistrate of the first 


class. 


Reference to the High Court under Section 
434 Code of Criminal Procedure, by the 


Judicial Commissioner of Chota Nagpore. 


Chunder Pershad Singh 


Held, that a Subordinate Magistrate of the first class 
has power to deal with the case of an offence provided 
for by a Special Law (in this case, Act III of 1863 
B. C.), when the punishment awardable is six months’ 
fine, and fine only; Section 67, *and not Section 65, of 
the Penal Code being applicable to such a case. 


Lock, J.—Tdae offence does not come under 
the Penal Code at all, but is specially pro- 
vided for by a Special Act III of 1863, the 
thirteenth Section of which declares that a 

l partyrcommitting the offence described in 
Section 3 of the Act shall be liable to a fine 
of rupees 200, commutable to six months’ 
imprisonment. The Extra Assistant being a 
Sub-Magistrate of fhe Ist Class can sentence 
to imprfsonment,for six months’ and to fine 
not exceeding rupees 200, and therefore, he 
. has not exceeded his power. 
0 
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Glover, J.—This reference appears to 
have been unnacessary. 


The case was one under Act III of 1868, 
B. C., and by Section 18 of that Act, a party 
convicted would be liable to 200 rupees fine, 
or in default to six months’ imprisonment, 


The Extra Assistant Commissioner las, it 
appears, the power of a Subordinate Magis- 
trate lst Class, z. e., he can by Section 22, 
Criminal Procedure Code award imprisonment 
up to six mouths’ and a fine up to rupees 
200; he had, that is, the full powers neces- 
sary to deal with a case like the present. 


Section 67 of the Penal Code lays “down 
“that when an offence is punishable with fine 
“ only, the term for which the Court directs 
“ the offeuder to be imprisoned in default of 
‘í pnymeué of fine shall not exceed the fol- 
“ lowing scale, ” and by this scale a fine of 
uny thing beyond rupees 100 would be com- 
muted in default of payment, to any term 
between four and six months’ imprisonment. 


The Judicial Commissioner says that a 
Subordinate Magistrate of the Ist Class 
could not senteuce to imprisonment in lieu 
In this he 
is mistaken, I think, and has probably con- 


of fine for more than six weeks. 


sidered the case as coming under Section 65 
Penal Code, where the offence was punishi- 
able with 
fine. 


“ 


imprisonment as well as with 


Under Section 15 Act III of 1863, B. C., 
the offence of which the accused was con- 
victed was one punishable with fine only, 
and therefore, Section 67 and not Section 65 
applies to it, 


The Extra Assistant Commissioner appears 
to have acted with full warrant of law, and 
there is no ground for interference under 
Section 434 Code of Criminal Procedure. 
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The 24th August 1868: 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Procedure — Warrant — Summons — 
Dismissalof charge—Thapter XIV. 
Code of Criminal Procedure. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, by 
the Sessions Judge of Beerbhoom. 


Nund Lall Sootrodhor versus Bhagirutty 
Sootran and two others. 

In a case falling under Chapter XIV of the Code of 
Criminal Procedure, a Deputy Magistrate has no power 
to dismiss a complaint on account of the non-attendance 
of complainant, even if a summons, instead of a warrant 


is issued in the first instance requiring the attendance of 
the complainant, 


Glover, J.—THe Deputy Magistrate’s 
order of the 13th of May dismissing the com- 
plaint under Section 259 of the Criminal Pro- 
cedure Code is clearly illggal. 

The charge made was one of criminal 
mis-appropriation, in which the Deputy 
Magistrate exercised the discretion allowed 
him by Section 248 of the Code, and issued 
a summons in the first instance against the 
person complained against, instead of a war- 
rant. 

But the mere fact of a summons having 
been issued did not bring the case within 
the purview of Chapter XV of the Code, or 
allow the Deputy Magistrate to dismiss the 
complaint under Section 259, because the 
complainant did not appearon the day ap- 
pointed, The case remained subject to the 
rules laid down in Chapter XIV of the Code, 
and there is no provision in that Chapter for 
the dismissal of complaints on account of non- 
attendance of: complainants. The Deputy 
Magistrate’s order is therefore quashed, and 
the charge will be proceeded with in the 
usual course, 


The 10th August 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 

Fabricating false document—False 
statement — Section 192, Penal 
Code —Section 24 Act VIII. 1859. 

Revision of Proceedings in the case of 

Haran Mundul. 

The accused put in an application, which he verified, 
before a Judge of a Court of Small Causes, praying for 
a re-hearing of his case under Section 119 Act VIII of 
1859, and alleging that he was not aware that a suit 
had been instituted or a decree given against him, 
though he had authorised a pleader to defend the 
suit, 

Hern, by Loch, J.—That the accused was not guilty 
of an offence under Section 192 of the Penal Code, nor 
liable to punishment under Section 24 Act VIII. 1859, 
The offence contemplated by the former law requires 
that the document containing the false statement should 
be made with the intention that it may appear in 
evidence. The latter law does not require that an appli- 
Cation under Section 119 Act VIII, 1859, such as the 
accused made, should be verified. 


Held, by Glover, J.—Conira, 


Loch, J.—The prisoner has clearly made 
a false statement which he has verified, 
though not required to do so by'law. He 
has, as described in Section 29 of tha 
Penal Code, made a document containing a 
false statement, aud the document was in- 
tended to appear in a judicial proceeding 
that it might cause the Judge of the Small 
Cause Court to entertain an erroneous opi- 
nion touching a point material to the result 
of such proceeding. But all this doeg not 
quite make the offence defined in Section 192 
Penal Code. ‘That-offence requires that the 
document containing the false statement 
should be made with the intention that it may 
appear in evidence in n judicial proceeding. 
A plaint, or written statement, filed in a suit 
cannot properly be called evidence, though 
any statements contained therein may be used 
as evidence against the party making them ; 
but till the Code of Procedure required the 
plaint and written statement td be verified, 
the person filing them could ngt be punished, 
criminally for any falsehood they might con- 
tain. Section 24 of Act VIII. 1859 declares 
that if a plaint, written statement, or de- 
claration in writing, required by that Act 
to be verified shall contain any averment 
which the party making the verifcation 
knows or believes to be filse, &c., such 
person shall be liable to the punishment 
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provided for the offence of giving or 
fabricating fulse evidence. 


It appears to me that thisis a case which 
does not come under the provisions of Section 
192 Penal Code, and that the prisoner has not 
committed the offence specified in that Sec- 
tion, unlessit can be said that the false state- 
ment which he made was intended to be used 
in the case. It was made with the intention 
of getting the case re-heard, but not to be used 
in evidence in the suit. It was intended to 
mislead the person who had to form an 
opinion upon the evidence in that suit, but it 
was not offered ns evidence as regards the 
question at issue in that suit. 


If the case does not come up to the offence 
defined in Section 192 Penal Code, has an 
offence been committed under Section 24 
Act VII. 1859, which will render the prison- 
er liable to punishment as if he had commit- 
ted the offence described in Section 192 of 
ihe Penal Code? The prisoner put in an 
application before the Judge of the Small 
Cause Court, praying for a re-hearing of his 
case, alleging that he was pot aware that a 
guit had been instituted or a decree given 
against him, though he had given a vakelut- 
namah to a pleader of the Court to 
defend the suit. By Section 47 of Act XI. 
1865, the, provisions of the Code of Civili 
Procedure were, as far us applicable, extended 
to all suits and proceedings in the Small 
Cause Courts, and consequently all plaints 
nnd written statements for suits tried in 
Small Cause Courts are required to be veri- 
fied, nud if any plaint or written statement 
contain an averment whieh the party 
making the verification knows or believes to 
be fulse, such party would, under the provi- 
sions of Section 24 Act VIIL. 1859, be liable 
to the punishment prescribed for giving or 
fabricating false evideuce. 

The offence, however, is only committed 
when the written stutement of whatever 
kind it be, is required by the Act to be 
verified. Now applications for a re-hearing 
made under Section 119 Act VIII of 1859 
are not required by the Act to be verified, 
and consequently applications of a similar 
nature presented to the Judge of the Small 
“Cause Court do not require verification. If 
therefore a party has made a verification 
when it is not required by law he cannot 
be said to have committed the offence defined 
in Section 24 of the Civil Procedure Code. 
That the prisoner hits committed gross per- 
jury, I have ng doubt; but it doesnot ap- 
pegs tome that he can be legally convicted 


e 








under the provisions of the Penal Code and 
must be released. 


Glover, J.—Tuis case is not without diffi- 
culty ; but, after the best consideration I 
have been able to give to it, it appears to me 
that the conviction ought to be allowed to 
stand. 


I have considerable doubt, in the first 
place, whether the prisoner does not substan- 
tially come under the provisions of Section 
191, Penal Code, because although his ap- 
plication to the Small Cause Court for a re- 
hearing under Section 21 Act XI of 1865 
was not one which the law requires to be 
verified, and the prisoner was not, therefore, 
in the first instance bound by any express 
provision of law to muke that verification, 
still, he did make it, aud by so doing * legally 
bound himself ;’? aud a false statement made 
under such circumstances would, it appears 
to me, be false evidence under that Section 
aud would bind the person making it. 


It has been found as a fact by the Session 
Judge and Assessors, (and the prisoner 
has not appealed) that the memorandum in 
the petition for re-hearing contained a false 
statement, and that the prisoner made it - 
knowing it to be false and intending it to 
cause the Judge of the Small Cause Court 
to form an erroneous opinion upon the evi- 
dence, ° 

Mr. Justice Loch thinks that the memo- 
randum filed by Haran Mundul could not have 
been used as evidence iu the case, aud that 
Section 192 Penal Code, therefore, would 
not apply. 

It appears to me that under the circum- 
stances it might huve been so used. It 
would have had the same effect ns a deposi- 
tion on oath and would have been prima 


| A i : 
Jacie evidence of the truth of the state- 


ments therein contained. Indeed, if the 
Court had chosen to believe it, it would 
have been legally sufficient evidence by 
itself to prove the non-service of summons 
or any of the “sufficient causes’ which 
had prevented the petitioner from appear- 
ing before the Smail Cause Court when 
his case was first heard. 

But even if it were not ‘ evidence” pro- 
perly so called, it is quite clear that Haran 
Mundul “intended” it to appear in evidence, 
so that In any case the prisoner has in my 
judgment made himself liable. . 

The prisoner has not appealed, and the ` 
proceedings ure before us as a Court of re- 
vision only. For the reasons above given, 
I do not think any interference necessary. 
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Th e3 rd September 1868. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Hidnapping—Sections 361 and 363, 
Penal Code. 


Criminal Appellate Jurisdiction. 
Queen versus Neela Bebee and another. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Sylhet, on a charge 
of kidnapping. 


To support 2 conviction for kidnapping under Sections 
361 and 863 of the Penal Code it must be shewn that 
the accused took or enticed away from lawful guardian- 
ship the person kidnapped. 


Glover, J.—ItT appears to me that this 
conviction cannot stand. 


The prisoners have been found guilty 
under Sections 361 and 363, Penal Code, and 
have been sentenced each to two years’ 
rigorous imprisonment. 


To support a conviction of kidnapping it 
must be shewn that the. prisoners “took ” or 
“enticed” away the girl Chundun from 
lawful guardianship. 


Now, the only evidence of what took place 
when Chundun left her husband’s house to 
go to Sylhet.is that of the girl herself, and 
she states most clearly that it was at her 
own request that the female prisoners took 
her to Sylhet, the object (which was after- 
wards carried out) teing to presenta peti- 
tion to the Magistrate, complainiug of her 
husband’s conduct and praying not to be 
compelled to live with him. It may be, as 
surmised by the Sessions Judge, that Chundun 
has been induced to give false evidence, but 
the fact is hardly probable, for she is now 
again living with her husband, and presuma- 
bly under his influence. But whether true 
or false, it is the only evidence as tothe © tak- 
ing” or “enticing,” aud there is nothing in the 
other recorded evidence to disprove the fact 
that the girl Chundun accompanied the pri- 
soners otherwise than of her own free will. 
It may be that she was induced to present a 
petition against ler husband in theMagistrate’s 
Court for some ulterior purpose of the pri- 
soners but it is clear that she acted throughi- 
out like a free agent, aud itis in evidence 
that, after the meeting with her husband in 
Sylhet, she still persisted iu presenting her 
petition to the Magistrate. 
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So that if it be admitted that the witnesses 
for the crown are credible witnesses, their 
evidence does not prove more than that the 
girl accompanied the prisoners to Sylhet, and 
there presented a petition against her hns- 
band; whilst the presumption that she 
being a minor of some 13 years of age, was 
enticed away by those who had influence 
over her, isrebutted by the girl’s own deposi- 
tion. The affair took place in open day, und 
no concealment was practised from first to 
last, except as to the object of the journey : 
and this would be natural under the circum- 
stances. Directly they reached Sylhet, all 
three went openly to the Cutcherry, and aver- 
red the object of their going there. 


Whatever offence the prisoners may be 
guilty of, it seems to me that they cannot. be 
convicted uuder Sections 361 and 863, Penal 
Code, and I wonld direct their release. 

Loch, J.—I concur. 





The 8th September 1868. 
Present: 
The Hon’ble E Jackson and C. Hobhouse, 
Judges. 


Offence against Public Servant—Sec- 
tion 174, Penal Code. 


Reference ta the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Jessore, in the 
case of Sreenath Ghose. 

A conviction for non-attendance in obedience to an 
order froma public servant, under Section 174, Penal 


Code, cannot be had unless the erson summoned was 
legally bound to attend, and refused or intentionally 


omitted to attend, 

Hobhouse, J.—Tue referertce in this casa 
may be divided into two parts. One Sree- 
uath Ghose, an amlah of the Judge’s Court, 
was summoned to attenl the Judge of 
the Small Cause Conrt to give evidence 
on the 6th April. Subsequently, the Judge 
of the Small Cause Court postponed the 
hearing of that case until the 7th May, and 
gave notice of such postponement to the Civil 
and Sessions Judge of Jessore. Butin this 
instance no suminons was served upon Syee- 
nath Ghose, directing him to attend on thee 
7th May. Accordingly he did not attend 
on the 7th, and the Judge of the Small 
Cause Court made him over tq the Deputy 
Magistrate of Narail to, be tried for an 
offence under Section 174 of the Penal Code, 
and the Deputy Magistrate has found him 
guilty under that Section, and has sentenced 
him to pay a fine of 10 rupees. The CGéwil 
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and Sessions Judge has referred the case to 
us, in order that this sentence of the Deputy 
Magistrate may be set aside. We think 
that the Judge is right in stating that this 
sentence of the Deputy Magistrate is illegal. 
There was no summons served upon Sree- 
nath Ghose directing him to attend the 
Court of the Small Cause Court Judge on 
the 7th May, and “consequently he was not 
legally bound under the provisions of Section 
174 to attend at that Court on that date, 
and he has not, therefore, committed any 
offence in not attending at that Court on 
that date. We direct, therefore, that the 
sentence and order of the Deputy Magistrate 
in this case be set aside, and the fiue, if it 
has been paid, be remitted. 


The second case ison this wise. When 
the Judge of the Small Cause Court direct- 
ed Sreenath Ghose to be prosecuted before 
the Deputy Magistrate of Narail under 
Section 174 of the Penal Code, the Deputy 
Magistrate directed him to attend on a certain 
date at his Court to make his defence. He 
failed to attend “on that day, and the 
Deputy Magistrate has again sentenced him 
under Section 174, Indian Penal Code, toa 
fine of 5 rupees. We coucur with the Judge 
that this sentence also is illegal. Section 
174 runs in this way—‘“ Whoever being legal- 
‘ ly bound to attend in person or by agent 
“ata certain place and time in obedience to 
‘¢ a summons, &c., proceeding fromiany pub- 
“ lic servant legally competent as such pub- 
«lie servant to issue the same, intentionally 
‘¢ omits to attend at that place or time, or 
“ departs from the place where he is bound 
“to attend, &c., shall be punished with 
« simple imprisonment for a term which 
“ may extend%o 1 month, or with fine which 
“may extend to 500 rupees, &e.” The 
question, therefore, heré was whether there 
was any evidence of an intentional omission 
to attend. The only evidence taken in the 
case is that of Sreenath Ghose himself. He 
states that he did not attend because the 
Civil and Sessions Judge would.not let him 
go. It is quite clear, therefore, that upon 
this evidence, and this is the only evidence 
ove the record, there was no intentional 
æ omission onthe part of Sreenath Ghose 
to attend before the -Deputy Magistrate 
of Narai. He simply obeyed, whether 
those ordersewere right or wrong, the orders 
of his superior, the Civil and Sessions Judge. 
‘We think, therefore,that in this case also, the 
sentence of the Deputy Magistrate must be 
set nside, and the fine, if it has been paid, 
if™st be remitted. 
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: The 9th September 1868. 


Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Bail— Section 212, Code of Criminal 


Procedure. 


Reference to the High Court under Section l 
434 of the Code of Criminal Procedure, 


by the Sessions Judge of Gya, in the 
case of Ramlall Tewaree versus Soopha 


Ram. 


Bail under Section 212 of the Criminal Procedure 
Code can be demanded only in cases where further en- 
quiry is pending and the accused have not been discharg- 


ed. 


Glover, J.—I THINK that the Joint. 
Magistrate was not justified in-demanding 
bail in this ease. The accused, after a 
lengthened enquiry, were discharged by the 
Joint-Magistrate, she being of opinion, after 
hearing the witnesses for the defenee, that 
the assault was not proved, and that in any 
case there had been no dacvity as alleged. 


Section 212 of the Criminal Procedure 
Code authorizes Magistrates in certain cases 
to demand bail from accused persons, but 
this refers solely to cases where further 
enquiry is pending and the accused have 
not been discharged. 


In the present ease, after hearing all the 
evidence, the Joint-Magistrate arrived at the 
conclusion that there was no sufficient proof 
against the accused. No future enquiry is 
pending, but they have been called upon to . 
give security for their attendance when re- 
quired, in case, as the Joint-Magisirate puts 
it, any other evidence should turn up. 


From the nature of the case, as detailed in 
the Joint-Magistrate’s decision, it is abso- 
lutely impossible that any further evidence 
should turn up, and the accused ought not to 
have been unnecessarily harrassed. 


I would quash the order calling upon 
these men for security. f 


Loch, J.—I1 concur. 
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The 9th September 1868. 
Present: 


The Hon’ble E. Jackson and C. Hobhouse, 
Judges. : 


Wrongful restraint—Theft—Sections 
341 and 378, Penal Code. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Officiating Magistrate of Rhan- 
gulpore, in the case of Jowahir Shah, 
versus Gridharee Chowdhry and others. 


Where the accused prevented the complainants from 
proceeding in a certain direction with their carts, and 
exacted from them a sum of money on a false plea, — 
HELD, that the accused were guilty of wrongful re- 
straint, and not of theft, 


Hobhouse, J.—TuHE facts of this case, as 
described by the Officiating Magistrate who 
refers it to this Court, are these. He states 
that the complainants were proceeding with 
their carts by a certain ghaut, when the 
prisoners prevented their proceeding on the 
plea that they were bound to pay them 
(the prisoners) a toll of 15 rupees. On this 
complaint the Deputy Magistrate, Baboo 
Haran Chunder Neogi, convicted the prison- 
ers, upon the evidence, of the offence of wrong- 
fu! restraint, and sentenced them each to 
pay a fine of 5 rupees. The Officiating 
Magistrate considers that this conviction 
was illegal, and that the offence of which 
the prisoners should hav ebeen found guilty 
was theft, and he submits the case to this 
Court in order that we may quash the pro- 
ceedings of the Deputy Magistrate. 


We think, upon the Officiating Magistrate’s 
own statement of the facts, that he is wrong, 


and that the Deputy Magistrate is right.- 


Theft is defined under Section 378 of the 
Indian Penal Code as follows :—‘* Whoever 
“intending to take any moveable property 
“out of the possession of any person, with- 
“ out that person’s consent, moves that pro- 
‘“ perty in order to such taking, is said to 
“ commit theft.” Now, the utmost that the 
prisoners did upon the evidence in this in- 
stance was to stop the complainants and their 
carts. and to knock a couple of bales of salt 
off the carts to the ground. But they did 
not take those bales, neither had they, as is 
evident upon the evidence, any intention 
dishonestly to take them, Their intention 
was to oblige the complainants to pay a cer- 
tain sum which they alleged to be due in 
the shape of tolls, and for this purpose they 
stopped the complainants and their carts. 
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On the other hand, a person is said 
wrongfully to restrain another when he 
obstructs that person from proceeding in any 
direction in which he has a right to proceed. 
In this instance, we must take it upon the 
evidence that the complainants had a 
right to proceed across the ghautin question, 
and that the prisoners illegally obstructed 
them from so proceeding. The prisoners 
were therefore rightly convicted under Sec- 
tion 341 of the Indian Penal Code, and we 
think that tbe Officiating Magistrate has 
taken a mistaken view of the case. No.- 
orders are therefore necessary in the case. 


‘hudings. 
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“The 9th September 1868. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. i 

Commitment—Powers of High Court 
under Section £34, Code of Grimi- 
nal Procedure. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Additional Sessions Judge of the 
24-Pergunnahs, in the case of Hakin 
Sirdar and another. 


A Sessions Judge cannot alter a commitment in a 
case which falls within the cognizance of a Magistrate, 
even though the Sessions Judge thinks the evidence proves 
that the accused was guilty ofan offence beyond the 
Magistrate’s cognizance. 


The High Court refused to interfere under Sec- 
tion 434, Code of Criminal Procedure, on a reference in 
which the Sessions Judge ordered a commitment in 
such a case, although they considered that there was 
evidence to prove tbat the offence was one triable by 
the Court of Sessions. 

Glover, J.—Tuae case of the Queen vs. 
Ramtahal Singh and others (§ Weekly 
Reporter, 12) is exactly similar to that now 
referred to us by the Sessions Judge, and 
should, in my opinion, govern it. 

The offence of which the accused were 
convicted by the Deputy Magistrate, namely, 
lurking house trespass by night, &c., (Sec- 
tion 457, Penal Code), was one triable by 
that officer, and therefore Section 485 of the 
Criminal Procedure Code did nòt apply, and 
the Sessions Judge was wrong in directing, 
the men to be committed to the Sessions. 


But looking to the record, I am equally 
clear that the Deputy Magistrate was wrong 
in trying the case under Section 437 of the 
Penal Code at all. The gharge was rape, and 
the Deputy Magistrate admits that on the evi- 
dence it was proved that the acensed entered 
the complainant’s hut and used crineal 
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of 
® 
force to her, and outraged her modesty. 
It is not very clear whether the Deputy 
Magistrate believed that any rape had been 
actually committed, but from the evidence 
it appears to me that at the least there was 
an attempt at rape, and that was an of- 
fenee triable exclusively by the Court of 
Sessions. 

Asthe Deputy Magistrate, however, did 
not believe the evidence that any rape or 
attempt at rape had been committed, it can 
hardly be:said.that he acted illegally in 
what he did, and there would, therefore, be 
no remedy so far under Section 484, Code of 
Criminal Procedure. . 

As the, Sessions Judge's order directing 
the accused to be committed appears to me 
illegal, I would quash that order and restore 
the order of the Daputy Magistrate passed 
when the case was originally tried. 


Loch, J.—The Deputy Magistrate had to 
determine what offence was proved by the 
evidence. The parties were charged with 
The Deputy Magistrate 
considered that the evidence did not prove 


committing rape. 


this charge, but some minor offence which 
he had authority to punish uuder the Penal 
Code. af the 
which he took, and of the offence established 


Under the view evidence 


in his opinion py that evidence, the Deputy 
It 
may be that the evidence might in the 


Magistrate’s sentence was quite legal. 


estimation of another officer prove the more 
heinous offence, but as the Deputy Magis- 
trate was the person to determine what the 
as proved by the evidence 
taken before him, he was not bound to com- 


offence was, 
mitg:he case when the evidence in his opinion 
“proveda minor offence, which he was com- 
petent to dispose of. Sections 427 and 485 
of the Code of Criminal Procedure do not 
apply to a case like the present. The order 
of the Sessions Judg’e directing commitment 
must be set aside, and the order of the 
Dépity Magistrate restored. 
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The 9th September 1868. 
Present : 


The Hon’ble G. Loch and F, A. Clover, 
Judges. 
Procedure—Witnesses for defence — 


Chapter XV, Code of Criminal Fro- 
cedure. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Sesstons Judge of Bhaugulpore,. in 
the case of Bhikha Roy versus Dhotun Roy. 
Section 266, and not Section 252, of the Code of Cri- 

minal Procedure, is applicable to a case under Chapter 

XV of that Code ; and under the former Section a Magis- 

trate is not bound to summon the witnesses for the 

defence, f 
Reference.—Tur Deputy Magistrate ought 

to have called upọn the accused to produce 

witnesses in support of his defence, (vide 

Section 252 of the Code of Criminal Proce- 

dure). As the accused has been prejudiced 

by the omission, the conviction is illegal and 
should be quashed. 

* x * * žo | 
* sf if a x * 


Loch, J.— The case appears to be one 
which comes under the provisions of Chap- 
ter 15 of the Code of Criminal Procedure, 
in which a summons on complaint ordinarily 
issues. Section 252 does not apply to cases 
which fall under® Chapter 15, but Section 
266, which requires the Magistrate, ‘should 
the accused deny the charge, to hear the com- 
plainant and his witnesses, and also to hear 
the accused person and such witnesses as he 
shall produce in his defence. The form of sum- 
mons attached to the Code does not require 
a party charged to bring his witnesses with 
him ; but the terms of Section 266, read with 
Section 262, apparently suppose that the de- 
fendant’s witnesses attend voluntarily and ac- 
company the accused. We donot think there 
is any case for the interference of the Court. 





The 10th September 1868. 
Present: 
The Hon’ble E. Jackson and C. Hobhouse, 
Judges. 

Nuisance—Section 62, Code of Crimi- 

nal Procedure. 

Reference to the High Court under Section 434 
of the Code of Criminal Procedure, by the 
Sessions Judge of Nuddea, in the case of 
Gholam Durbesh. 


Section 62 of the Code of Criminal Procedure does 
not authorize a Magistrate summarily to direct the 
owner of atank in a dry bed of a river to destroy the 


1368. | Criminal 


banks, on the ground that they are an obstruction to the 
public in the lawful enjoyment of the river, and that the 
stepping of the water interferes with the health of the 
public. i \ 


Jackson, J.—Tuis is a reference made by 
the Sessions Judge of Nuddea, asking the 
Court to set aside an order of the Assistant 
Magistrate of Kooshtea, dated the 30th of 
June 1868, passed under Section 62 Act XXV 
of 1861, by which he has-ordered the owner 
of a certain tank in the dry bed of a river to 
destroy the banks of that tank, on the ground 
that they are an obstruction to the public in 
their lawful enjoyment of the river in the 
rainy season, and that by stopping the water, 
the bunds interfere with the drainage of the 
eountry and affect the health of the villagers 
in the surrounding places, and tend to injure 
the crops and lessen the value of land. This 
order has been passed specially under Section 
62 of the Precedure Code. 

We are of opinion that the Section does not 
authorise any such order. The Section allows 
the Magistrate to direct aperson to abstain from 
a certain act, or to take certain order with cer- 
tain property in his possession or under his 
management under certain circumstances. But 
in this case the Assistant Magistrate has ordered 
the owner of the tank, in effect, to destroy his 
tank. At the same time, in his decision, after 
hearing the-evidence in the case, he finds that 
this tank has, in its preseyt state, been in ex- 
istencp for more than six years. We are .of 
opinion, under such circumstances, that Section 
62 of the Criminal Procedure Act does not 
authorise a Magistrate to pass the summary 
orders which the Assistant Magistrate of 
Kooshtea has passed, and we, therefore, reverse 
those orders, and direct that the injunction 
issued by him be withdrawn. 





The 10th September 1868. 
Present: 


The Hon’ble E. Jackson and C. Hobhouse, 
Judges. 


Procedure— Lunatic. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure by 
the Officiating Magistrate of Furreedpore, 
in the case of Romon Audheekaree. 


Where a prisoner was declared by the Civil Surgeon 
to be insane at the time he was called on to make his 
defence, it was held that it was irregular to acquit him. 
Proceedings should have been stayed and the prisoner 
detained, pending the orders of Government, 


. Reference.—Tue prisoner was charged 
with theft before Baboo Bhugwan Chunder 
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Bose, Deputy Magistrate, who took the evi- 
dence of the Civil Surgeon. ‘That gentleman 
declared him to be insane. The Deputy 
Magistrate thereupon acquitted the prisoner, 
on the ground that at the time of committing 
the offence, he was not aware that he was 
doing an act contrary to law. 


I think that the order of acquittal was not 
according to law. The Civil Surgeon certi- 
fied that the prisoner was then insane, from 
which it followed that he was incapable of 
making a defence to the charge. He has, 
therefore, suffered an injustice; for if he could 
have understood the charge, he might possibly 
have disproved it, in which case, he could not 
have been sent to the asylum asa criminal 
lunatic. i 


I opine that proceedings should have been 
stayed as soon as the Deputy Magistrate was 
aware that the prisoner was then nox compos 
mentis, and I believe the High Court’s letter* 
No. 476 of 1865 and divers rulings support 
me. 


In referring the case for the orders of 
Government, I have requested sanction to the 
detention of the accused person under Section 
390 or Section 394, whichever may be appro- 
priate under the eventual decision of the 
High Court. 


Judgment of the High Court i— 


Jackson, J.—Wer agree with the Magis- 
trate that the Deputy Magistrate could not 
legally acquit the accused. His orders are 
reversed. The Deputy Magistrate will act 
according to law. 





The 10th Septembere 1868. 
Present: 
The Hon'ble J. B. Phear and C. Hobhouse, 
Judges. 


False evidence—Charge — Hand-writ- 
ing of Magistrate—Section 193, 
Penal Code. 


Criminal Appellate Jurisdiction. 
Queen versus Futteali Riswas. 
Committed by the Magistrate, gnd tried Fy the 


Sessions Judge of Jessore, on a charge of 


giving false evidence ina judicial proceeding. 


It is essential to a charge under Section 193 of the 
Penal Code that the prosecution should make out that 
there wss on the day stated°in the chargea judicial 
proceeding pending, and that.the prisoner iu the courso 
of that proceeding made the statgment alleged to be 
false. The particular stage of the proceeding showld 
be mentioned in the charge. 

—— h __ 


* See 3 W. R, Crim. Letters, p. 3. 








38 Criminftl 


Evidence should be given that tne accused really made 
the statement which he is charged to have made. The 
knowledge by the Sessions Jadge of the hand-writing 
of the presiding offiver of the Court in which the state- 
ment was made is not legal evidence of such statement 
having been made. 


Phear, J.—Wer think that the prisoner 
must be acquitted in this case. He was tried 
before the Sessions Court upon two charges. 

The first one was “that he, on or about the 
‘2nd day of April 1868, at Jessore, in the 
“ Court ofthe Joint-Magistrate, being lawfully 
‘* bound on oath to state the truth, intention- 
_ ‘ally gave false evidence in a stage of a judici- 
“ al proceeding by stating ;” and then fol- 
lows the statement alleged to be false: and 
the second charge was “ that he, on or about 
“ the 2nd day of April 1868, at Jessore, in the 
« Court of the Joint-Magistrate, being lawfully 
“ bound on oath to state the truth, intention- 
“ally gave false evidence in a stage of a judi- 
“ cial proceeding by stating ,” and so on. 
It was essential to both these charges that the 
prosecution should make out that there was, 
on or about the 2nd of April, a judicial proceed- 
ing pending in the Joint-Magistrate’s Court, 
and that the prisoner, in the course of that 
proceeding, made the statement which was 
alleged to be false. But we can find no evi- 
dence on the record that there was any such 
judicial proceeding pending in the Joint-Ma- 
gistiate’s Court at Jessore at any time. The 
Rro er mode of proving that fact would have 
been to produce the record of the proceeding 
which the prosecution referred to. If this 
was actually done, that record has become 
detached from the papers in this case and 
has not come up to us as part of the Sessions 
record. 


We think it right to remark here that in 
our opinion beth the charges made against 
the prisoner are seriously defective in not 
specifying the judicial proceeding in a stage 
of which the prisoner is accused of having 
made the false statement. We even think 
-that the particular stage of the proceeding 
ought to have been mentioned. It is only fair 
to the prisoner that the charge which is to 
stand for ever on record against him should 
be made as definite and specificas it reason- 
ably can be. And, on the òther hand, the 

rogecution, teo often needs to be definitely 
told whatis the burden of proof which lies upon 
it. Had the charge in this case been properly 
specific, it could hardly have happened that 
the evidence which was most material to 
the issue to be tried should not be’ forth- 
coming : 

. 4 

We also cannot discover that there is any 

egmence in the Sessions record of the prisoner 








° haying made the statement in the Joint- Magis- 


e ° 
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trate’s Court which he is alleged to have made 
there. The Judge says: ‘‘ The deposition 
he gave,” that is, in the Joint-Magistrate’s 
Court, “is marked 4, and I know it to be in 
“ the Joint-Magistrate’s hand-writing.”’ It is 
scarcely necessary for us to remark that the 
knowledge of the hand-writing possessed by 


the Judge did not of itself constitute evidence 


such as even he himself could have looked at 
or considered that the prisoner made the state- 
ment which appeared in the deposition. The 
hand-writing of the Magistrate did not afford 
legal evidence that the prisoner made the state- 
ment which was written downin that hand-writ- 
ing. Thereare one or two instances mentioned 
in the Code of Criminal Procedure when the 
attestation by the Magistrate and his signature 
is of itself sufficient proof of the document, 
such as that to be found in Section 366 rela- 
tive to the examination of the accused person 
before the Magistrate. But thereis nowhere 
any general provision, apart from these special 
instances, that the deposition of a witness, 
either written out or signed by a Magistrate, 
shall be evidence of itself, without more to the 
effect that the witness deposed before that Ma- 
gistrate the words which appear in the depo- 
sition ; and this case does not fall within the 
meaning of any of those instances. Moreover, 
even if the Judge’s knowledge of the hand- 
writing of the Joint-Magistrate could have 
been supposed to afford to himself any evl- 
dence in proof of the deposition, it obyiously 
could not be such evidence to the assessors. 
The only mode of conveying it to them would 
be by the Judge stating on oath before them 
what he actually knew upon the point. 


It appears to us that in the absence of any 
evidence of there having been in fact a judicial 
proceeding pending-in the Joint-Magistrate’s ` 
Court on or about the 2nd April 1868, and 
further in the absence of any evidence of the 
prisoner having made the statement alleged 
against him in any such proceeding, the whole 
foundation of the two charges upon which 
the prisoner was tried in the Sessions Court 
breaks down. We have had some hesitation in 
our minds whether or not we should exercise 
the powers which are given to us, sitting here 
in appeal, by the provision of Section 422 of the 
Criminal Procedure Code, and send back the 
case to the Sessions Court in order that any 
additional evidence on these two points might 
be produced by the prosecution. It is clear that 
evidence relevant thereto, either affirmative 
or negative, must exist. But upon a considera- 
tion of all the circumstances of the case, includ- 
ing even some of the collateral matter to which 
the Judge has referred, and bearing in mind 
that the prisoner has already undergone near- 


Criminal 


1868.] 


ly two months’ rigorous imprisonment, we 
do not think it necessary to exercise the dis- 
cretion which is given to us by that Section ; 
and we think it is proper to say that, on the 
evidence which appears on the record, the pri- 
soner ought to be acquitted. He will there- 
fore be discharged from custody, so far as 
this conviction is concerned. 


The 10th September 1868. 


Present: 


The Hon’ble E. Jackson and C. Hobhouse, 
Judges. 


Compensation — Section £4, Code of 
Criminal Procedure. 


Revision of Proceedings in the case of Roop 
Lall Singh, Prisoner. 


Compensation under Section 44 of the Code of Criminal 
Procedure cannot be awarded to any one excepting the 
person who has directly suffered by the offence. It 
‘cannot be given to the heirs of a person who has been 
killed. 


Jackson, J.—In this ease the Sessions 
Judge of Purneah, on the trial of one Roop 
Lall Singh for culpable homicide, and on his 
conviction, has sentenced him to imprison- 
ment forone year and to pay a fine of 100 
rupees to the widow and heirs of the 
deceased as compensation, under Section 44 
Act XXV of 1861. The sole point before 
_us is whether that portion of the order which 
awards compensation to the widow aud heirs 
‘is according to law. 


Section 44 states that the Court shall order 
the fine or any part thereof to be paid to the 
person who has suffered by the offence. We 
think that these words do not extend beyond 
the actual sufferer by the act which has been 
committed. In another portion of the Sec- 
tion, the same person is alluded toia the 
terms, “the person injured.” If compensa- 
tion can be awarded to all the heirs of any 
person who has been killed, it is impossible 
to say where such orders would stop. Look- 
ing to the precedents on the point, it does 
not appear that it has ever been held that 
such compensation can be awarded to any one 
excepting the persou who has himself directly 
suffered by the offence, or been injured, On 
the contrary, there are precedents to the effect 
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that the Section points to the compensation 
of the livingrather than to any allowance to 
be paid to the heirs of tho deceased person. 
Concurring in this view, we reverse so much 
of the order as directs that the 100 rupees 
skall be paid by way of compensation to the 
widow and heirs of the deceased. 


Buzin gs. 


The 10th September 1868. 


Present : 
The Hon’ble C. Hobhouse, Judge. 
Jury (summing up)—Sentence. 
Queen versus Kulum Sheikh and others. 


Committed by the Magistrate, and tried by the 
Sessions Judge of Hast Burdwan ona charge 
of Davoity. 

° 
In charging a Jury, a Sessions Judge should not 
tell them that the prisoners had previously been bad 
characters. That fact might be taken into consideration 
by a Sessions Judge in passing seatence wherr the prison- 
ers are convicted. 


Tur offence of which the prisoners ave 
charged in this instance, and of which they 
have been found guilty, is that of dacoity. 
The Judge very properly charged the Jury 
upon the evidence; and according to that 
charge, the accuracy of which is not impeach- 
ed, there was, as a matter of fact, evidence 
inculpating all the prisoners, the present 
appellants before this Court. The Jury, then, 
upon a matter of fact, having found the 
prisoners guilty, I cannot and I have no desire 
to interfere with that finding of the Court 
below. But I allude to the conviction simply 
to bring it to the Judge’s notice that it was 
not right for him in charging the Jury to tell 
them, as a matter of fact, that several of the 
prisoners before him had previously been bad 
characters. The fact of their having been 
bad characters hefore had nothing whatever 
to do with the charge in question ; andy on 
the other hand, it was likely & prejudice ther 
Jury against “them. ‘That fact might have 
been and was very properly taken into consi- 
deration when the Judge came to inflict the 
penalty which the law permits ; but it should 
not have been mentioned, for the reasons 
above stated, in his charge tp the Jury. 


Tire appeal is dismissed. 


40 Orimisbal 


The 10th September 1868, 
Present: 


The Hon’ble E. Jackson and C. Hobhouse, 
Judges. 


Criminal charge—Civil action. . 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure by 

- the Sessions Judge of West Burdwan, m 
the case of Khosal Singh versus Toolshee 
Chowdhry and others. 


z A charge properly laid under the Penal Code should 
be investigated, even if the case be one in which a civil 
action will lie. 

Reference. —THR applicant laid a charge in 
the Court that certain parties had forcibly 
taken his bullocks and injured one of them, 
worth 40 rupees, ang beat his carters. The 
charge was under Sections 352 and 429 of 
the Indian Penal Code. 


The Assistant Magistrate took no evidence 
and made no investigation, but merely referred 
the applicant to the Civil Court to sue for the 
value of his bullock. 


From the record it appears that on the 16th 
July, the Assistant Magistrate of Raneegunge 
recorded petitioner’s statement in the most 
prief and ilegible manner, and wrote at the 
bottom—“ The, prosecutor should sue for 
rupees 40 in the Civil Court.” This ap- 
pears to me an order contrary to law, if 
it can be called an order at all. The peti- 
tioner laid a charge of assault under Sec- 
tion 352, and of mischief under Section 
429; and the Assistant Magistrate was legally 
bound to investigate those charges. There are 
many cases in which a civil action will lie 
‘ well as a criminal charge; but that does 
not render the investigation of the criminal 
charge unnecessary. 

The order is illegal, and the proceedings 
are referred to the High Court, under Section 
434, that such order may be quasicd, and the 
clfffe-properly investigated. 
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Judgment of the High Court. 


Jackson,- J.—The Assistant Magistrate’s 
order is clearly illegal. Itis set aside, and 
the Magistrate is directed to see that legal 
orders are passed upon the complaint. 


The 10th September 1868. 
Present: 


The Hon’ble E. Jackson and ©. Hobhouse, 
Judges., 


Eonü to keep the peace— Cancolment 
of order — Sections 282 and 291, 
Code of Criminal Procedure. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, by 
the Sessions Judge of Gya, in the cases of 
Mussamut Anundee Kooer versus Ranee 
Sooneet Kooer, and Government versus 
Mussamut Anunglee Kooor. 


A Magistrate may, under Section 291 of the Code of 
Criminal Precedure, cancel an order passed by him under 
Section 282 of that Code, summoning a person to show 
eause why he should not enter into a bond to keep the 
peace. 


Jackson, J.——-Tx1s is a reference from the 
Sessions Judge of Gya. The Sessions Judge 
has referred to this Court two orders of the 
Magistrate as illegal. By the first order, the 
Magistrate quashed a former order which he 
had passed, requiring recognizances to keep the 
peace from Ranee Sooneet Kooer. The Sessions 
Judge remarks that a judicial officer has no 
power to alter or cancel any decision which he 
may pass, and he knows no reason why an or- 
der passed under Section 282 of the Criminal 
Procedure Code should be exempt from the 
operation of this rule. We refer the Judge 
to Section 291 of the Code, which enacts that 
if the Magistrate or other officer should see 
sufficient cause, he may discharge any re- 
cognizance for keeping the peace taken under 
the preceding Section. Under Section 291 
the Magistrate’s order dischargiug the recog- 
nizances of Ranee Sooneet Kooer was not 
illegal. 
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The 11th September 1868. 


Present : 
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In the case of the three other prisoners no 
permission of the Civil Court seems to have 
been accorded at all. Under these circum- 
stances, we agree with the Additional Sessions 


The Hon’ble E. Jackson and C. " Hobhouse, Judge that the commitments are void ab 


Judges. 


Civil Court—Permission to prosecute 


--Forgery— Perjury. 


Reference to the High Court under Section 434 
of the Code of Criminal Procedure, by the 
Additional Sessions Judge of the 24-Pergun- 
nahs, in the case of Gobind Chunder Ghose 
and - others. 


The Civil Court, in giving permission to prosecute 
under Sections 169 and 170, Code of Criminal Procedure: 
should, in a case of forgery, state distinctly what the 
document is for which a prosecution is to be entertain- 
ed. The particular act or acts of forgery, and, in a case 
of perjury, the particular words which constitute the 
perjury, should be specified, 


Hobhouse, J.—Wr think that the Aadat 
tional Sessions Judge iseright in this case. 
Four’ persons were severally charged with 
offences under Sections 471 and 193 of the 
Indian Penal Code. ‘hose offences wore 
committed in proceedings before tbe Civil 
Court, and so, under Sections 169 and 170 of 
the Criminal Procedure Code, before proceed- 
ings against these persons could have been 
entertained by the Magistrate at all, there 


should have been previous sanction for such. 


entertainment on the part of the Civil Court 
- hefore which the offences were committed. 
In the case of Denoo Bundhoo Sircar the 
Civil Court does give some sort of sanction. 
It makes use of these words, that the ‘‘ defend- 
“ant may, if he wishes, proceed against the 
“ plaintiff for forgery.’? This, we think, is 
not a sufficient permission under the law. 
The Civil Court, in giving permission to pro- 
secute, should have distinctly stated what 
the document was for which a prosecution for 
forgery might be entertained. 


initio, and we direct that they be set aside, 
and we further direct that the Additional Ses- 
sions Judge do return the commitments to 
the Magistrate, and direct him, before he re- 
commits the prisoners for trial before the 
Sessions Judge, to obtain the requisite sanc- 
tion of the Civil Court in the case of each 
of the prisoners. Should the Civil Court see 
fit to direct any prosecution, that Court will 
no doubt specify the particular act or acts of 
forgery, and the particular words which con- 
stitute the perjury for which permission will 
be given to prosecute. 


The 11th September 1868. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 

Breach of the peace—Police officer's 

report—Credible information—Sec- 

tion 282, Code of Criminal Proce- 


dure. l ° 


Reference to the High Court under Section 434 
of the Code of Criminal Procedure, by the 
Sessions Judge of Tipperah, in the case of 

Bindrabun Shaha. 

The report of a Police officer is “ credible information’ 


within Section 282 of the Code of Criminal Procedure. 
+ 


a 
Glover, J.—T Here appears to be nothing 
illegal in the Deputy Magistrate’ s order. He 


states himself fo be convinced by the report of 
the Police Constable, and he gives various 
other reasons for apprehending a breach of 


the’ peace. ~ 


%e 
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It appears to us that the report of a Police! amongst whom were the three persons pun- 


officer (Head Constable) would be “ credi- 
ble information” under Section 282 of the 
Criminal Procedure Code, and that under it 
the Deputy Magistrate was justified in calling 
upon the parties to show cause. 


We observe that he has taken security 
from both parties, 


The 11th September 1868. 


Present : 


The Hon’ble E, Jackson and C. Hobhouse, 


Judges. 


s 
Procedure—Witnesses for defence — 
Section 262, Code of Criminal Pro- 


cedure. 


Reference to the High Court under Section 434 
of the Code of Criminal Procedure, by the 
Officiating Sessions Judge of Nuddea, in the 
case of Akbar Tagudgeer versus Punchoo 


Biswas and another. 


In a case of forcibly rescuing cattle under Section 13 
Act II of 1857, in which the açcused did not summon 
any witnesses, it was held that evenif the accused 
wanted them summoned, the Magistrate under Section 
262 of the Code of Criminal Procedure, need not have 
summoned them, unless persuaded that they were likely 
to give material evidence, and that they would not 
attend voluntarily, 


Hobhouse, J_—Wsr have looked into the 
racord of this c®e, and find the facts to be 
these. We findthat on a certain day, the 
complainants, two persons, were in charge of 
certain indigo fields, and found several herds 
of cattle trespassing -pn those ficlds; that 
they then were ‘driving off those cattle, to 
thoa ynd, when somo 12 or l4 persons, 


2 
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ished in this case, came up, refused to allow 
the complainants to take the cattle to the 
pound, opposed their taking it, and drove the 
cattle from out of the complainant’s custody, 
These are the facts upon the record; and 
upon these facts, the Assistant Magistrate of 
Nuddea convicted the prisoners of forcibly 
rescuing the cattle under the provisions of 
Section 13 Act III of 1857, and sentenced 
them to pay a fine of 10 rupees. Under 
these circumstances the Sessions Judge con- 
siders that the finding of the Assistant Magis- 
trate was illegal, and desires that it may be 
set aside. He desires it upon two grounds: 
first, because he says that there was no evi- 
dence of ‘‘forcible’’ rescue ; and secondly, 
because he says that the Assistant Magistrate 
ought to have summoned the witnesses for 
the defence. We have looked through the 
record, and we cannot find that any witnesses 
were Summoned, or were asked to be sum- 
moned by the defendants ; and even had they 
been sô, still under the provisions of Section 
262 of the Code of Criminal Procedure, the 
Magistrate need not have summoned them 
unless he was persuaded that they were likely 
to give material evidence, and that they 
would not have voluntarily appeared. 


On the other ground, we cannot agree 
with the Judge that there was no evidence of 
forcible rescue. The complainants were two 
in number, and were, under the provisions of 
Act IIT of 1857, lawfully driving oft the 
cattle to the pound. Their assailants were 12° 
or 14 in number, and, as plainly as acts can 
show forth men’s intentions, forcibly rescued 
the cattle, for they forcibly, ¢. e., by a show of 
force, which was as irresistible as were the 
men by 2, opposed the taking them away to 
the pound, and took them away out of the 
complainant’s custody. We think the find- 
ing of the Assistant Magistrate was right in 
law, and that no order therefore is necessary 
upon this reference. 


l 
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The 2nd September 1868, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt. Chief 
Justice, and the Hou’ble H. V. Bayley, 
L. S. Jackson, A. G. Macpherson, and 
F. A. Glover, Judges. 


Procedure—Assessors—Plea of 
guilty. 


` The Queen versus Sree Kant Charal. 


Where a prisoner pleads guilty, his conviction upon 
that plea is valid, although there are no Assessors. 


This case was referred to the Full Bench by 
the Howble L. S. Jackson with the 
following remarks :— 


A LETTER*¥ of the Registrar of this Court, 
dated 20th February 1866, 
para. 2, states that where 
the prisoner pleads guilty 
the opinion of the Asses- 
sors is unnecessary. This letter,* or the ex- 
tract containing this opinion, having been 
printed in the Weekly Reporter, is doubtless 
accepted as authority, and the Judge in 
this case improves upon the ruling by not 
employing Assessors at all. I think the 
opiulon expressed in the letter is incorrect, 
aud the course taken by the Judge in this 
case unwarranted by law, It appears to 
me that by the terms of Section 324, where 
trials are not by Jury, the Court of Session 
is not duly constituted without Assessors 
who are members of it : that with a view to 
the “commencement of the trial? as pro» 
vided in Section 862, the accused must be 
brought before a Court so constituted, and 
if he plead guilty, the Assessors, as members 
of the Court, ought to give their opinion 
whether or not he should be convicted on 
his plea, this being a matter in the discretion 
of the Court ; though, of course, the decision 
on this, as on other points, is vested ex- 
clusively in the Judge. It may be objected, 
with reference to part of the language of 
Sections 862 and 363, that in such eases 
there is no ¢rial, inasmuch as the accused 
has pleaded guilty instead of “ claiming to be 
tried,” and that Assessors are -only needed 
with a view to “ trial” (Section 324), 


But I think it clear that the word ‘ trial” 
is used in many Sections of the Code to 
indicate a judicial proceedivg in which an 
accused person has been convicted or ac- 
quitted, and vot particularly a proceeding in 


*No. 157, to the 
Officiating Sessions 
Judge of Cuttack. 


* See 5 W. R, Criminal Lellers, p. 2. 


which the issue has been tried by the Court 
ov Jury, e. g., Sections 381,408 (for I 
presume that a man who has been convicted 
on his own plea of guilty may yet appeal, as, 
for instance, agtiust the legality of the 
sentence). 


But if there has been no ériad in ¢ases 
where the accused pleads guilty, then the 
Code has provided neither procedure for 
passing sentence nor right of appeal in such 
cases. 


I think the matter should be laid before 
a Full Bench with a view to determine the 
law on this point, and to get rid of the 
letler above quoted. 


The Judgment of the Full Bench was deli- 
vered as follows :— 


Peacock, C. J.—We are of opinion that 
in the case of a prisoner’s pleading guilty 
before a Court of Session the conviction 
upon that plea is valid, although there are 
no Assessors,—(see Sections 862 and 363 
of the Code of Criminal Procedure). If the 


accused refuse to plead or claim to be tried, ` 


the Court must proceed to try the case, and 
in that case, where the trial is not by Jury, 
it must according to Section 324 be conduct- 
ed with the aid of two or more Assessors as 
members of the Court. z 


The 2nd September 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon’ble H. V. 
Bayley, L. S. Jackson, A. G. Macpher- 
son, and F. A. Glover, Judges. 


Jurisdiction—Resistance of process— 
Civil Court. 


The Ameen versus Bhagai Duffadar 
and another. 
The resistance of process of a Civil Court is punish~ 


able under the Code of Criminal Procedure. Previous 
ruling of Chunder Rant Chuckerbutty* eover-ruled. 


This case was referred to the Full Bench 
in consequence of the following proceed- 
ing of the Joint Magistrate of Jessore, 
which was forwarded to the High Court 
by the Judge of the Small “Cause Court 
of Jessore with the remarks subjoined :— 


Proceeding of the Offigiating~ Joint 
Magistrate—Tuis is u case of resistance 
— ie 

See 9, W. Rẹ, Criminal Rulings, p. 63. 
e » 


`% 


2 
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of process made over for trial by the J udge 
of the Small Cause Court. I find that 
the High Court bave ruled in the case 
noted in the margin* that 
the Civil Courts must 
deal with cases of resist- 
ance of process them- 
selves, aud that they 
cannot make over an ordinary case of this 
nature to a Magistrate. I am not sure that 
this ruling would extend to cases of evasion 
of process ; but the present case seems to 


*Miscellaneous case of 
Chunder Kant Chuck- 
erbutty, dated 22nd 
April 1868,* 


‘be quite of the description intended by 


the High Court. I therefore revoke the 
former orders passed in this case, and direct 
it to be struck off the file. 


Remarks by the Judge of the Small 
Cause Court.—With reference to the accom- 
panying ‘copy of a proceeding from the 
Officiating Joint Magistrate of Jessore, I 
beg to solicit the opinion of the High Court 
whether a Small Cause Court is empowered 
to punish resistance of its process without 
reference to the Magistrate, 


In the case noted it was held by Loch and 
Glover, J. J., that a Civil Court cannot 
make over a case of simple resistance of its 
process to a Magistrate for trial, Section 25 
Regulation IV. of 1793 being still in force. 
But this decision is, I find, opposed to Oir- 
cular Order No. 121, dated the 18th Janu- 
ary 1863, which says, that any offence that 
may be construed to be an offence provided 
for by the Penal Code must, under Section 2 
of that Code, be punishable under its pro- 
visions. 


It appears éo me that the decision of Loch 
aud Glover, J. J. will not apply to the case of 
Bhagai Duffadar and Futtick Gazee, as the 
offence with which they stand charged clear- 
ly falls within Section 183 of the Penal 
Code; and as the Code subjoins express 
negative words, the offence must be punish- 
able in the manner provided for in that 
Section. 


Assuming, however, that the decision in 


question will apply, a further question 


arises whether the provisions of the Regu- 
lation referred to in that decision have been 
made appligable to Small Cause Courts in 
the Mofussil or not. They certainly have not 
been made applicable by Act XI of 1865 or 
any other Act; ana it therefore appears to 
me that I have no power to punish resist- 

of a process of my Court without 
reference to the Magistrate. 

é . 
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For the above reasons, I am of opinion 
that the offence with which Bhagai Duffadar 
and Futtick Gazee stand charged should 
be dealt with by the Magistr ate. 


The Judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J.—The qnestion is whether 
the resistance of process of a Civil Court is 
punishable under the Code of Criminal Pro- 
cedure by the Courts of criminal jurisdic- 
tion. It is unnecessary to determiue whether 
the offence is punishable by a Civil Court, 
if if chose to take cognizance of it. 


By Section 186 of the Penal Code, it is 
an offence to obstruct any public servant 
in the discharge of his public functions, 
and by Section 21 every officer of a Court 
of Justice whose duty it is to execute any 
judicial process is a public officer, The 
offence therefore is punishable under the 
Penal Code. Offences punishable under 
Section 186 of the Penal Code are by the 
Code of Criminal Procedure made punish- 
able by the Courts mentioned in Column 7 
of the Schedule to that Act. 


Jackson, J.—I only wish to add that it 
appears to me that there has been a mis- 
apprehension in regard to the applicability 
of the provisions of Sections 22 to 25 Re- 
culation IV. of 1793 to the Subordinate Civil 
Courts. These provisions as originally 
enacted applied only to the Courts of the 
Zillah Judges. It was 
held by a Full Bench of 
the late Sudder Court 
that by the provisions 
of Act VI of 1843, the power of punishing 
resistance of process, being part of, as being 
included, among the rules for the trial and 
decision of all original suits, had been ex- 
tended to the Courts of the Principal Sudder 
Ameens, and the Sudder Court would doubt- 
less have held that by purity of reasoning 
the power had been subsequently conferred 
by Act XXVI of 1852 on the Sudder 
Ameens and Moonsiffs. Whether that view 
was correct or not, those Acts have been 
since wholly repealed by Act X of 1861 ; 
consequently the provisions of Section 24 
Regulation VI. of 1793, if they are still in 
force, now stand, as they originally did, 
applicable only to the Courts of the Zillah 
Judges. It therefore seems to me that 
there is no ground for holding that resist- 
ance of process of Subordinate Civil Courts 
can be dealt with by those Courts under the 


Illah Buksh Chow- 
dry, Petitioner, S. D. A., 
1852, p. 71. 


Regulation of 1798. It also appears to me 
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more than doubtful whether the provisions | must prevail according to Section 86 of the 
of the Section are not-superseded*by Section | Letters Patent, and that it is sufficient if the 
2 of the Indian Penal Code, in so far as any | sentence or order in* accordance with that 
case of resistance of process falls within the ! opinion be signed by the Senior Judge. In 
provisions of the Code. | such case it ought to appear on the face of 
ithe order, why it is signed only by one 

Judge, 
Section 420 of the Code of Criminal 
. Procedure speaks merely of the Sudder 
Court and of Judges of such Sudder Court. 
|The Act ilself was passed on the Sth af 
The Hon’ble Sir Barnes Peacock, Kt., Chief | September 1861. The High Court was 
Justice, and the Hon’ble H. V. Bayley. ; established under the 24 and 25 Vic. C. 104, 
L. S. Jackson, A. G. Macpherson, and | which received the royal assent on the Oth 
F. A. Glover, Judges. 1of August b861. The Letters Patent under 


- which the High Court now sits was passed 
ash ae rol le = Se enc’ | on the 28th of December 1865. 
Patent—Section 420 Code of Cri- Section 11 of the 24 and 25 Vic. C. 104 en- 
minal Procedure. acted that all Acts of the Legislature of India, 
which at the time of the establishment of 
the High Court were applicable to the Su- 
Where a difference of opinion arises Letween two! preme Court at Fort William in Bengal 
Judges of the High Court in a Criminal appeal, the į gp to the Judges of that Court, shall be 


opinion of the Senior Judge prevails, under Section 36 : : ; 
of the Letters Patent, notwithstanding Section 420 of | taken to be applicable to the said High 


the Code of Criminal Procedure. | Court and to the Judges thereof respectively, - 
l 80 far as they might be consistent with the 


provisions of the snid Act and the Letters 


opinion arose between the Honwble E. . 
Jackson and the Hon'ble F. A. Glover, | Patent to be issued in pursuance thereof, and 
’ | subject to the legislative powers, in relation 


and the case was therenpon referred. to a aed OF Aha Gace: . 
Full Bench by the Havble E. Jackson | sy the matters aforesnid, of the Governor 
! General of India in Council. 


The 2nd September 1868. 


Present: 


Kazeem Thakoor and others, Appellants. 


On the trial of this appeal, a difference of 


under the following remarks :— 


| 


THE alteration of the Séssious Judges 
orders requires (wo signatures, There seems 
to be a conflict between Section 36 of the 
Letters Patent and Section 420 of the Crimi- 
nal Procedure Code, If the Chief Justice 
has no objection, perhaps the question had | 
better be placed before n Full Bench, as it is 
a most important point and should be decided 
ona with as little delay as-possi- 
ble, i 


The judgment of the Full Bench was de- 
livered as follows by:— 


Peacock, C. J.—The question is “ when 
two Judges silting asa Division Bench of the 
High Court in appeal in a criminal case are 
divided in opinion, isit nec ssary, With advert- 
ence to Section 420 of the Code of Criminal 
Procedure, that reference should be made to 
a thirdd udge ; or is it sufficient, with advert- 
ence to Section 86 of the Letters Patent, 
that an order issue according to the opinion 
of the Seuior Judge.” ` 


- We are of opinion that notwithstanding | might be exercised by a single 
Section 420 of the Code of Criminal Pro- | a Division Court consisting of t 
Judges, and hy rule 26 it was provided that ¢ 


cedure, the opinion of the Senior Judge 


This Section, however, did not extend to 
the High Court the provisions of Section 
420 of the Code of Criminal Procedure, 
which applied only to the Judges of the 
Sudder Gourt, 


Section 18 of the said Act enacted that, 
subject toany laws or regulations which 
might be made by the Governor General 
in Council, the High Court might, by its 
own rules, provide for the exercise by one 
or more Judges, or by Division Courts 
constituted by {wo or more Judges of the 
High Court, of the original and appellate 
jurisdiction vested in such Court, in such 
manner ns might appear to the Court to be 
convenient for the due administration of 


justice, P e 


ar 

By Section 15 of the rules of the High 
Court, it wnae declared that all powers nud 
functions which were vested in the Court 
by the Letters Patent coustituting the Court, 
and which were not otherwise expressly 
provided for by the rales pf the “Court, 
Judge or by 
WO OF ge 


Nn 
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a Division Bench for the hearing of Criminal 
appeals may consist of two or more Judges, 
These rules coupled with Section 13 
provide that a Division Court may consist 
of two Judges, and a Court so constituted 
is subject to the provisions of Section 36. 





The llth September 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 

Fraudulent removal of property — 
Decree of Collector's Court—Section 
206 Penal Jode—Section 145 Act 38 
of 12359. 

Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Sessions Judge of Tipperah in 
the case of Gour Chunder Chuckerbutty, 
versus, Kishen Mohun Singh. 

A person who fraudulently removes property, intending 
thereby to prevent that property from being taken in 
execution of a decree m&de bya Collector, commits 
an offence, and is punishable under Section 206 of the 
Penal Code, and not under Section 145 Act X of 1859. 

= Reference.—I am of opinion that the 

Deputy Magistrate’s order is illegal ; but as 

the amount of fine is only Rupees 50, and the 

term of imprisonment in lieu of fine only a 

menth, I must send the case up to the High 

Court that the Deputy Magistrate’s orders 

may be quashed. Section 145 Act X of 

1859 provides for the punishment of persons 

who remove property distrained under that 

Act. That being the case, I consider that the 

_ Deputy Magistrate was not empowered to 

try this casa as one punishable under Sec- 

tion 206 Indign Penal Code, which has 
reference to cares other than those coming 
within the provisions of Act X.° But as 
above showed, I cannot myself reverse the 

Deputy Magistrate's orders, but must send 

the case on for orders of the High Court. 


Judgment of the High Oourt. 


Loch, J.—It appears to me that the of- 
fence is punishable under Section 206 of the 
Indian Penab Code, and nob under Section 
145°0of Act X of 1859, which relates to pro- 
Perty under distraint, and not that taken in 
execution of a decree. 


The Collector trying a case under Act X 
of 1859 isa Judge (illustration æ to Section 
19, Penal Code), and the words “ Court of 
Justice denote a Jufige empowered by law 
to act judicially alone (Section 20, Penal 


Coe), and a suit for rent is certainly a’ civil- 


` 


suit ; 80 that ifa person fraudulently removes 
property intending thereby to prevent that 
property from being taken in execution of 
a decree or order which has been made by 
a Collector, who is a Court of Justice in a 
civil suit, ¿ e., a suit for rent, he commits 
the offence described in Section 206 Penal 
Code. I think that there are no grounds 





for the interference of this Court.: The 
‘papers will be returned to the Judge. 
Glover, J.—I concur. 
The 14th September 1868, 

| Present: 
| The Hon’ble G. Loch and F. A. Glover, 
| Judges. 

Procedure — Breach of the Peace— 


Evidence given in presence of ac- 
cused. 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure, 
by the Sessions Judge of Gya, in the case 
of Maghun Misser versus Chummun Te- 
lee. 

HELD by Loch, J, thatinacase in which a person 
is called upon under Section 282 Code of Criminal Pro- 
cedure to show cause why he should not give security 
to keep -the peace, the accused should have the oppor- 
tunity of having the evidence of the witnesses for the 
prosecution given in his® presence, and of showing by 


ctoss-examination that no charge is made out against 
him. 


Heup by Glover, Ji, dissenting, that in such a case 
it is uot necessary that the Magistrate should adjudicate 
judicially as to the necessity for taking security on evi- 
dence given before him inthe presence of the person 
summoned, 

Glover, J.—I can find nothiag in the 
Criminal Procedure Code which makes it 
necessary to take evidence as to the likeli- 
hood ofa breach of the peace, after the ac- 
cused has been summoned and is present 


either in person or by agent. 


Section 282 gives a Mavistrate power, on 
receiving “credible information” that such 
and such a person is likely to commit a 
breach of the peace, to cali upon that person 
to show cause why he should not be required 
to enter into a bond to keep the peace. Aa 
order of this description cannot be issued 
until the Magistrate has satisfied himself, in 
the way laid down in the Procedure Code, 
of the necessity for issuing it ; but being is- 
sued, and the accused appearing to show 
cause against it, there would be no neces- 
sity, it seems to me, for recording de novo 
the evidence of any witnesses, merely be- 
cause their depositions had not been taken 
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in the preseuce -of the accused. The law 
supposes that the Magistrate has acted pru- 
dently and with. due consideration, and has 
received information (which he believes) that 
it is necessary to prevent a breach of the 
peace by calling fora security bond. The 
words of the Section (282) appear to me 
to suppose that a good prima facie case has 
already been established against the party 
accused, which case he is called to rebut, 
if he would escape the necessity of having 
to give security ; aud I cannot find either 
in Sections 282, 287 or 288 anything which 
makes it incumbent on a Magistrate to ad- 
judicate judicially as to the necessity for 
taking security on evidence given before him 
on the appearance of the person summoned. 
It appears to me that if a Magistrate is once 
satisfied on what he considers to be credible 
information, that it is necessary to take 
security for the preservation of the peace, 
he has full authority to call upon the party 
charged, and to take such security from him 
without recording in his presence thé evi- 
dence or information on Which he himself 
acted. l 

This case has been referred to the High 
Court by the Judge of Gya under Section 
434, Code of Criminal Procedure, with au 
opinion that as a certain party against whom 
proceedings had been taken under Section 
282 had not had the opportunity of hearing 
the evidence on which the Magistrate acted 
in calling upon him to show cause, the order 
- for security was illegal, in accordance with 
' the ruling of a Divisional Bench of this 
Court in the case of Nur Singh Narayan, 
petitioner, (10 Weekly Reporter, 1). 

With. great 
Judges who passed that decision, I think, for 
the reasons above given, that the Magis- 
trate’s order in this case was not illegal, and 


deference to the learned 


that there was no necessity for taking the 


evidence of witnesses in the accused’s pre- 
sence. 


The point is an important one, and I° 
should wish it referred to a Full Bench. 


Loch, J.—I think that the course laid 
down in the ruling of the Court reported 
at 10 Weekly Reporter, page 1, should be 
followed, though the law does not distinctly 
prescribe what is to be done after the ac- 
cused appears. He is, however, in the posi- 
tion of a person charged with an offence, 
against whom evidence has been taken, and 
he Has been summoned to answer to the 
charge. Now, in ordinary cases, though 
witnesses in suppurt of the charge have been 
examined before the accused appear, yet 
when he appears, they are required to at- 
tend to be again examined before the accus- 
ed, and to give him an opportunity of cross- 
examining them. This appears to me the 
course which should be taken ina case of the 
kiud which hasbeen ré@ferred. A criminal 
chargeis preferred, and the uccused should’ 
have the opportunity, asin other cases, of 
showing, by the cross-examination of the 
witnesses for the prosecution, that no charge 
is made out against him. I would, these- 
fore, set aside the order of the Magistrate, as 
recommended by the Sessions Judge. 





The 14th September 1868. 


Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Contempt of Court — Punishment— 
Section 253, Penal Code— Section 


163, Code of Criminal Procedure. 
k -_ 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
‘by the Sessions Judge of Paina, in the 


case of Buhram Khan. 
l D gm 
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> In a case of interruption to a public servant in a stage 
of a judicial proceeding under Section 228, Penal Code, 
a sentence of imprisonment cannot be passed under 
Section 163 of the Code of Criminal Procedure, 


eference.—I mave the honor to for- 
ward the record of a trial held under 
Section 163 of the Procedure Code and 
Section 228 of the Indian Penal Code, in 
which Deputy Magistrate, Moulvie Duleel- 
ooddeen Khan Bahadoor, has passed an order 
of one month’s imprisonment on Buhram 
Khan, Constable, for creating a disturbance 
and interrupting the Court during its sit- 
ting in the discharge of its judicial duties. 


Under the last Clause of Section 163 Act 


XXV of 1861, the Deputy Magistrate was de- | 


barred from passing sentence of imprisonment. 
in the case, and his order is. therefore wholly 
illegal. I have directed the discharge of the 
prisoner on bail, and now submit the record: 
‘that the order in question may be quashed. 


Judgment of the High Court. 


Glover, J. —We think that the Deputy 
Magistrate’ s order was illegal and should be 


quashed. 


Under Section 163 Code of Criminal Pro- 
cedure, the Deputy Magistrate’s powers were 
limited to the imposition of a fine up to 200 
rupees, or, in default, to simple imprisonment 
in the Civil Jail for one month. He had no 
power to award imprisonment as a substan- 
tive punishment. Ifhe considered a fine to 
be too light a sentence for the offence com- 
mitted, he ought, under the latter provisions 
of Section 163, Code of Criminal Procedure, 
to have referred the case to some other 
Magisterial officer, who would have had power 
te inflict the evere punishment awardable 
under Section 228 of the Penal Code, 


As the Debuty Magistrate sentenced the 
accused | to one month’s s imprisonment, he ex- 
ceeded his autherity, and his order must be 


ge Sesido. 
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The 28th October 1868, 
Present: 
The Hon’ble F. A. Glover, Judge. 


General Exception — Act done by 
threats—Section 94, Penal Code. 


The Queen versus Sonoo and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Bhagulpore, on a 
charge of giving false evidence, and sen- 


tenced to 5 years’ rigorous imprison- 


ment, 


To obtain the benefit of the exception allowed by 
Section 94 of the Penal Code, it must be shewn that 
the prisoners were compelled to act as they did from 
apprehension that instant death would be the conse- 


quence of a refusal. 


THE prisoners admit that they made the 
false statements charged; their defence is 
that they were coerced into doing so by the 


- Police Inspector. 


There is no proof of this coercion ; and if 
there were, it would be necessary to show 
that the prisoners were compelled to act as 
they did from apprehension that instant 
death would be the consequence of a 
refusal. Section 94 ofthe Penal Code re- _ 
quires nothing less than this, 


It is clear, therefore, that, even granting - 
the prisoners’ statement to be true, they are 
not protected by law; and as the false state- 
ments made by them, if believed, would have 
had the effect of convicting innocent person 
of homicide, I do not consider that the sen- 
tence passed by the Sessions Judge is at all 
too severe. 


The appeal is rejected. 
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The 10th November 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Fine—Section 270, Code of Criminal 


Procedure. 


Reference to the High Court under Section 
434 of the Oode of Criminal Procedure 
by the Judicial Commissioner of Assam, 
tn the case of Hothoor Laloong versus 
Hindoo Singh Mouz and another. 


HELD that where a Magistrate is dealing with a charge 
which he has the power to dispose of finally under 
Chapter XV of the Code of Criminal Procedure, al- 
though the charge, as originally laid fell under Chapter 
XIV, he has a discretion to inflict a fine under Section 
270 of that Code. 


Reference. —Tur complaint, as in the first 
_ instance made to the Deputy Commissioner, 
was that of wrongful confinement for the 
purpose of extorting money, to answer which 


charge the accused weré brought into Court,. 


the case being made over for trial to the As- 
sistant Commissioner. Before this officer, 
- however, the complainant withdrew that 
part of the charge which related to his al- 
leged confinement, and the Assistant Commis- 
sioner, holding that the act which the accus- 
ed then stood charged with, namely, having 
obtained money from the complainant on a 
promise they had failed to fulfil, did not a- 
mount toa criminal offence, dismissed the 
case, and awarded each of the accused rupees 
5 amends under the provisions of Section 
270, Code of Criminal Procedure. 


It appears to me, however, that as the case, 
as originally brought, fell. under the provi- 
sions of Chapter XIV of the Code, the As- 
sistant Commissioner was not warranted in 
passing the order that he did, and I propose 
therefore, that it be set aside, as being oppos- 
ed to the Courts numerous ruliugs that 
ameuds can only be awarded when the com- 
plaint found to be frivolous and vexatious 
is triable under Chapter XV. Mr. Michell 
holds that he was justified in pursuing 
the course he did, because the case turned out 
to be one of a purely civil nature ; but it 
ig quite clear, seemingly, that.in a matter of 
this suit, a Magistrate must be guided solely 
by the nature of the charge on which an ac- 
cused is made to appear in Court, and that 
if it be of an offence triable under Chapter 
XIV, amends cannot be awarded, no matter 
what the grounds of dismissal may be. 
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Judgment of the High Court. E 


Hobhouse, J.—On the statement made by 
the Judicial Commissioner, we find tbat the 
Assistant Commissioner was dealing with 
a charge which he had the power fo dispose 
of finally under the provisions of the Crimi- 
nal Procedure Code contained in Chapter 


| XV. Wethink, therefore, that the Assistant 


Commissioner had discretion to inflict a fine 
under Section 270. 





The 12th November 1868. 
Present: 


The Hon’ble G. Loch and F, A. Glover, 
Judges. 

Police enquiry — Complaint—Powers 
of Magistrate — Section 67 and 
Chapter XIV, Code of Criminal Pro- 
cedure. 

Revision of proceedings in the case of Fokto 

Shah, Prisoner. 
HELD by Lock, J., that a Magistrate has no author- 


itv to order a Police enquiryin a case under Chapter 
XIV of the Code of Criminal Procedure. 


Hetp by Glover, J., (dissenting), that a Magistrate 
may order a Police enquiry into any offence punish- 
able under the Penal Code. 


FELD by both Judges, that the High Court cannot 
interfere under Section 484 of the Code of Criminal 
Procedure in a case in which a Magistrate dismisses 
a complaint under Section 67 of that Code. Š 

Glover, J.—As this case now stands, I see 
nothing tocall for the High Court’s interference 
under Section 4384 of the Code of Criminal 
Procedure. The complainant has been ex- 
amined by the Magistrate, and his story kas 
not been credited. Under Secliou 67 of the 
Procedure Code, therefore, the Magistrate 
was empowered to dismiss thg complaint, and 
no question of Police enquiry would arise. 


But granting that the Magistrate was in 
this particular case (one of cattle stealing) 
influenced against the complainant by the 
report of the Police, there seems to me no- 
thing in the law that prevented his ordering 
that enquiry, The Sessions Judge refers to 
a ruling of this Court, in the case of the 
Queen versus Hura Chund Nowlaka (8 
Weekly Reporter, 12), in which ‘it is incident- 
ally laid down that Police emquiry in cusgs 
falling within Chapter XIV of the Procedure 
Code was not warranted by law. 

Ido not think that I am bound by this 
opinion, as the point raised was not the one 
on which the reference was made ; and it ap- 
pears to me that under Sedfion 133, a 
Magistrate may order a Police enquiry ‘‘ into 
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fny offence punishable under the Penal 
Code,” and that, therefore, there was no- 
thing illegal in the Magistrates action ‘in 
this case. 

Loch, J.—It appears to me that the 
Magistrate had no authority to order an 
enguiry into this case by the Police. Itis a 


‘| obligation upon him to go further. 
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He beard the evidence of the complainant 
and did not consider that it made outa 
charge against the accused. There was no 
He had 
a discretion, under Section 67 of the Crimi- 
nal Procedure Code, to dismiss the complaint , 
at once, 


ecase which comes under the provisions of |. 


Chapter XIV of the Code of Criminal Proce- 
dure, and though some of the provisions of 
Chapter XII have been extended to com- 
plaints coming under Chapter XIV, yet the 
' power to order an enquiry by the Police un- 
der Section 180 of the Code, does not appear 
to be included among the provisions so ex- 
tended. I do not see, however, that the 
Court can interfere. The Magistrate has 
examined the complainant under Section 66 
of the Act, and has dismissed the complaint 
under Section 67, there being, in his judg- 
ment, no sufficient ground for proceeding. 
The order may be right or wrong, but it is 
one which cannot be interfered with. 





The 17th November 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Procedure—Complaint — Sections 67 
and 434, Code of Criminal Proce- 
dure. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of Rung- 
pore in the case of Batool Nushyo versus 
Bhugloo Chowkeedar and others. 


A Sessions Judgg in referring a case under Section 
434 of the Code of Criminal Procedure, should state 
reasons of his own for the reference, and not merely 
send up the reasons which may have been left by 
his predecessor. l 

A Magistrate has a discretion under Section 67 of the 
Criminal Procédure Code, to dismiss a complaint at once, 
and is under no obligation to go further. 


Phear, J.—TuHts case does not come very 
regularly beforeus. The Officiating Sessions 


Judge who sends it to us does not support 


the application by any reasons of his own, 
butdeaves us rather to suppose that he does 
>t consider that there are any reasons for 
the application. He furnishes us instead 
with those which had been expressed by his 
predecessor, Who, for some reason or other, did 
- not send up the ease himself. We will add 
that, fram the facts stated, it does not appear 
to us that there'is any good reason to inter- 
foray ith the order of the Deputy Magistrate. 





The 17th November 1868. . 


l Present : . 
The Hon’ble J. B. Phear and C. Hobhouse, 
: - Judges. 
Procedure — Jurisdiction — Punish- 


ment—Section 277, Code of Crimi- 
nal Procedure. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttack, in the 
case of Bhicharee Mullick and others. 
Where a case is committed to a Magistrate under 

Section 277 of the Code of Criminal {Procedure, the 

Magistrate alone has jurisdiction, and cannot commit to 

the Sessions on the ground that he considers the sen- 

tence{which he is empowered to inflict is insufficient. 
Reference.—THE particulars of this case 
are as follow :—Prisoner No. 1, Bhickaree - 

Mullick, was sent up by the Police, charged 

under Section 825, Penal Code, with having . 

voluntarily caused grievous hurt. The case 

was taken up by Baboo Siva Pershad Singh, 

Moonsiff of Kendraparah, exercising also 

the first class powers of a Subordinate Ma- 

gistrate. The four other defendants were 
also summoned and put on their trial. Formal 
charges were drawn up against all the pri- 
soners under Section 325, Sections 109 and 

325, and Section 147, directing that the 

prisoners should be tried before the Deputy 

Magistrate. The trial was formally held, 

the defendants, their witnesses, and all the 

witnesses for the prosecution, all being ex- 
amined, and on the 30th May the Deputy 

Magistrate found that the prisoners were 

guilty of the offences charged against them ; 

| but as, for good reasons, the sentence which 
ithe Deputy Magistrate was empowered to 
inflict, was considered insufficient, he re- 
ferred the case to the Magistrate under 
Section 277, Code of Criminal Procedure. 
The case appears to have been made over 
by the Magistrate for disposal to Baboo 
Rungo Lall Banerjee, a Deputy Magistrate 
exercising the full powers of a Magistrate, 
who, on the 31st of July, commits the whole 
of the prisoners to the Sessions, because he 
considers that the sentence which he also 
is empowered to inflict is insufficient, The 
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two complainants were re-examined by the 
Deputy Magistrate on the 8th and 3lst 
July; and with this exception, the com- 
mitment is made on the proceedings held, 
and the evidence taken, before Baboo Siva 
Persad Singh, who has no power whatever 
to commit-to the Sessions. 


_ The commitment seems to me illegal and 
irregular for the following reasons :— 


The offences charged both now and in the 
first instance were within the cognizance of 
Baboo Siva Persad Singh, who originally 
heard the case, and who formally put the 
prisoners on their trial, found them guilty, 
and referred the case under Section 277, 
Criminal Procedure Code. His decision was 
therefore a legal decision, and the prisoners 
have been already tried. It merely remained 
for the Magistrate to satisfy himself of the 
correctness and legality of the decision on 
the evidence recorded, and it was not com- 
petent to him to pass the’case on to the 
Sessions, simply because he considered the 
punishment which he could inflict was in- 
sufficient. It seems to me that whether this 
was the case or not, it was too late to make 
the discovery. 


Even if the case could be properly com- 
mitted by Baboo Rungo Lall Banerjee, ` the 
proceedings which were held before Baboo 
Siva Persad Singh can form no ground. for 
commitment, because that officer is not em- 
_ powered by law to hold any such proceed- 
‘ings : these were beyond his jurisdiction, and 

if under Section 276, he thought the case a 
fit one for the Sessions, he should have staid 
proceedings and sent the case to the Magis- 
trate. That Section then lays down that 
the Magistrate shall examine all the parties 
and witnesses afresh, and proceed in all 
respects as if no proceedings had been held 
in any other Court. This has not been done. 
I do not think that Section 256 gives any 
power to commit in a case like the present, 
which seems expressly provided for by Sec- 
tions 276 and 277; nor do I think that the 
orders of the Deputy Magistrate in the 
case are proper and according to law, ac- 
cording to Section 277, as the decision of the 
Deputy Magistrate of Kendraparah, which 
he was legally competent to give, has been 
ignored altogether. 

I would also ask whether the Magistrate 
to whom the proceedings are referred under 
Section 277 can make over the case to an- 
other Subordinate Magistrate for disposal. 
Section 276 makes a Gistinct provision for 
“auch reference ; but Section 277 is silent on 
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the point,—indeed, seems to direct that tho 
Magistrate should himself dispose of the 
case. 

The case is quite ready for decision before 
the Magistrate according to the evidence 
taken, and the trial held, before Baboo Siva 


@ 
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Persad Singh ; and if the Court are of opi- 


nion that the commitent is improper, the 
Magistrate might be instructed to dispose of 
the case at once. 


Judgment of the High Court. 


Hobhouse, J—We think the Judge is 
right. 

The case was one coming within the terms 
of Section 277 of the Code of Criminal 
Procedure, and was one in which the Magis- 
trate of the district (in this instance) alone 
had jurisdiction. 

The commitment is therefore quashed, 
and the above Magistrate must proceed to 
deal with the case according to law. 


——T 


The 17th November 1868. 
Present: 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. . 


Nuisance—Cost of excavating tank— 
Section 208, Code of Criminal Pro- 
cedure: 3 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Sessions Judge of Beerbhoom, in 
the case of Paul Dass. 

The order of a Magistrate under Section 308, Code of 
Criminal Procedure, should be contined to a direction tu 
remove the nuisance complained Æ. In the case of a 
tank, the Magistrate cannot order the proprietor to 
excavate it; the proprietor ought to have the discretion 
allowed him as to the mode in which he will remove the 
nuisance caused by the tank, Ifa Magistrate is com- 
pelled to direct the excavatiun of the tank, the actual 
cost of excavation can alone be charged against the 
proprietor, at whose disposition the soil taken out in tha 
course of excavation must be placed. 

Phear, J.—It appears from the report of 
the Judge and the explanation of the Officiat- 
ing Magistrate that the tank which was the 
subject of the Magistrate’s order was situated 
within the land of Paul Dassby the side ofa 
public road. The order of the Magistrate 
directed Paul Dass to excavate the tank. 
Without saying that a tank by, the side of .a 
public road in such a copdition as to bea 
public nuisance, could, for the purpose of Sec- 
tion 308, be regarded asa nfisdiice upon 
that road, we think it clear that the order of 
the Magistrate, to be justified undgemuat 
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_ rection to Paul Dass to remove the nuisance, 
He might have chosen his own mode of re- 
moving it, so that he removed it effectually. 
And it is easy to suppose that the nuisance, 
if the tank was a nuisance, would be as com- 
pletely removed by filling up the tank as by 
excavating it to a greater depth. Paul Dass 
ought, we think, to have been allowed the 
opportunity of exercising his discretion as to 
the mode in which he would remove the 
nuisance. It therefore seems to us that the 
order as made by the Magistrate was illegal, 
and ought to be quashed, 


But even supposing that the order was it- 
self a proper one, it is clear that the manner 
in which Paul Dass has been sought to be 
made liable for the expenses of excavation 
is improper. If the Magistrate carried the 
order into execution himself, as under cer- 
tain circumstances he would be empowered 
to do under Section 3J1 of the Criminal 
Procedure Code, then he would be entitled 
to realise the expegses so incurred by him 

, from the person upon whom the order was 
made. In this case the matter was conduct- 
ed in such a way that it was impossible to 
say what was'the exact expense which the 
Magistrate was at in excavating the tank of 
Paul Dass. And it certainly was not the 
pfoper mode of estimating that expense to 
take the total sum which that excavation, 
together with another work, namely, the 
filling up of .a neighbour’s ditch, cost, and 
to divide the amount between the parties. 
Paul Dass was entitled to say that he would 
only pay the amount which the excavation 
of his tank actually cost the Magistrate. 


But further, the Magistrate utilised the 
` goil which was taken out of Paul Dass’s tank 
in the course of excavating it. Now that 
soil clearly belonged to Paul Dass, and it 
ought to have been tendered to him; or if it 
was used for another purpose, the Magistrate 
should have taken care that Paul Dass’s con- 
gent to its being so used was first obtained. 
Had that soil been placed at the disposition 
of Paul Dass himself, it might have been 
worth while either to the Magistrate or to 
The neighbouriftg proprietor, who had to fill 
up the ditch, to purchase such soil for the 
purpose: and Paul Dass ought, under the 
circumstances of the case, certainly to be 
paid some consideration for his soil which 
was used ig that way, or to have been allow- 
ed an abatement from the expense of excava- 


tionin lieu thereof. But it is only necessa- 
vy, uMler the circumstances of this case, to 
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say that inasmuch as we consider the ori- 
ginal order invalid, Paul Dass cannot be 
rendered liable for the expenses which have 
been incurred as a consequence of the action 
taken by the Magistrate on his (Paul Dass’s) 
failure to obey it. 


Both orders are quashed. 





The 19th November 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Exrposure of child —MMurder—Section 
317, Penal Code. 


The Queen versus Khodabux Fakeer alias 
Khudiram Fakeer. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Dacca, on a charge 
of murder. 

HELD, that where from the circumstances, it appeared 
that a child who had been exposed by the prisoner 
did not die in consequence of the exposure, except in 
a remote degree, the prisoner, though guilty under 
Section 317 of the Penal Code, could not be convicted 
of murder. That Section contemplates.cases in which 
death is caused from cold or some other result of 
exposure, 

Glover, J.—I poust the propriety of 

this conviction. ə l 
The prisoner is, I consider, proved to 

have taken the child away shortly after its 

birth, and to bave abandoned it in a thicket 

not far from a house and foot-path, and in a 

place where the villagers were in the habit 

of herding cattle. 


The’ child was found almost immediately 
after its exposure, and was taken into the 
village. Ineffectual means were used to 
feed it, and the child died (I presume from 
want of sustenance) some six hours after. 


The explanation to Section 317, Penal 
Code, renders a party abandoning a child, 
liable for murder or culpable homicide, as 
the case may be, “ if the child die in con- 
sequence of the exposure.” 


I understand these words to mean “ dies 
from cold, or some other result of exposure,’’ 
and not to refer to deaths which may possi- 
bly have resulted afterwards from a depriva~ 
tion of natural, and a substitution of artifi- 
cial, sustenance. 

In this case the child was found before, 
apparently, any injury had heen sustained ; 
for the infant was carefully wrapped in a 
quilt and was not exposed to the weather. 
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Death seems to have been caused by the ig- | 
norance of the people into whose hands the | 


child fell, trying to feed an infant of a few 
hours old with milk from a shell. ‘There ap- 
pears to be no reason for supposing that the 


child died in consequence of the exposure ex- | 


cept in a remote degree, or for thinking that 
it would not have lived had it been properly 
nursed. The finding of the child in ample 
time to take all necessary measures for keep- 
ing it in life seems tome to take the case 
out of the purview of the explanation to 
Section 317, Penal Code. 


At the same time I would convict the 
prisoner on most satisfactory evidence under 
that Section (to; which he pleaded in the 


Court below), and sentence him to 7 years’ 


rigorous imprisonment. 


Loch, J.—In this case Ido not think 
it can be said that death was the conse- 
quence of the exposure of the child. It 
was found soon after it was exposed, It 


had been carefully wrapped, and does not: 


appear to have suffered from the effects 
of the weather. Cow’s milk was offered to 
it, but probably through the awkwardness 
of those who: kindly sought to supply its 
wants, the child would not take the suste- 
nance offered. The prisoner is clearly guilty 


of wholly abandoning the child, but, under j 


the circumstances menfioned above, not 
of murder.. I concur in the sentence pro- 
posed by my colleague. 


The 20th November 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Obstruction—Nuisance — Procedure— 
Sections 62 and 308, Code of Grimi- 


nal Procedure. 


In the matter of (1) Hurt Mohun Malo and 
others, Petitioners. 


(2) Joykristo Mookerjee. 


Baboo Debendur Chunder Ghose for Huri 
Mohun Malo. 


THE "WEEKLY REPORTER. 


Rulings. 


ög 


Baboo Peary Mohun Mookerjee for 


. Joykristo Mookerjee. 


The powers of a Magistrate and the procedure to be 


observed by him in issuing orders under Sections 62 and 


308 of the Code of Criminal Procedure discussed, and , 


the difference between these Sections pointed out. 


Phear, J.—In these two cases* we have 


* In the matter of Huri 
Mohun Malo and others (Jessore), 
directing the petitioners to re- 
move certain koomars from a 
stream, in which they hada 
right of julkur, on the ground of 
their being an obstruction. 

In tho case of Joykristo Moo- 
kerjee (Hooghly), in which he 
Deputy Magistrate directed under 
Section 62, Criminal Procedure 
Code, the removal of an obstruc- 


had to eonsider 
the effect of’ 
Sections 62 and 
308 of the Code 
of Criminal 
Procedure as 
operating to 
give authority 
to the Magis- 
trate under cer- 


tion to a public foot-path. : : 
. tain cıreum- 


stances to issue injunctions against indivi- 
duals, controlling them jn the exercise of 
their proprietary rights. i 

On the whole, we have come to the con- 
clusion that these two Sections are not in 
conflict with one another, and also that they 
are not, properly speakiùg, alternatives. The 
essential difference between them is that Sec- 
tion 308 expressly directs that the injunction- 
al order of the Magistrate should, in cases to 
which that Section applies, be ‘an order visi, 
so to speak ; that is, an order accompanied by 
a condition that it is not to operate if the 
party show cause, within a specified time, 
why the order should not be obeyed ; while, 
on the other hand, Section 62 speaks only of 
an order absolute, without saying that the 
party is to be afforded au Qpportunity’ for, 
showing cause against the order, In cases 
falling under either the one Section or the 
other, the order must clearly be in writing. 
‘This is expressed in so many Words by the 


provisions of Section 62, and it is also igen. add 
D 
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by the terms of Section 308, followed as it! eay that in neither of the orders complained . 


is by the provisions which appear, in -f oe PN ae 
y p > aaa mec of was this opportunity given. 
tion 809. Now, if appears to us that 
i PP The Jessore case was brought before us 
in these two cases it is not necessar oa ; sk ae 
y by petition of the parties aggrieved. The 
that we should determine exactly what , , Se ts 
. Magistrate had directed in his order that 
is the meanisg or scope of Section 62. 
certain koomars should be removed from 


Tt is enough for us to say that in our 


judgment, if any part of the ground co- ; ; 
Wet E cee benson for directing this was two-fold, name- 
vered by that Section also falls within the i ; 

e : nal ly, that they constituted an obstruction to per- 


scope of Section 808, the Magistrate be. Bs 
fe s aii sons lawfully using this piece of water as 


ust conform tö the mor ‘ti ` direc- A 
i E a cies a highway, and also that they produced a 


tions of the latter Section, and itis not f f : 
nuisance by causing the accumulation of de- 


sufficieut that he should comply merely caying vegetation in a public place. We think 


Watag generas words of the former z That that the complainants have made out that this 


is, he cannot chodse whether he will issue : 
i order was an improper one. It was absolute 


° 
r witl conditi 5 . : i 
an order withouta condition, or whether he in its terms, and did not comply with the 


will issue an order witha condition, but is oo ; 
i provisions of Section 308. We are therefore 


bound in all cases which fall within the of opinion that it shoulg be quashed. 


operation of Section 308 to comply with the 


provisions of that Section The Hooghly ose has come before us in 


the shape of a reference from the Judge, who 
Now, it appears to us that in both the cases P 8° 


; ds that the order of the Magistrate 
which are before the Court, the subject or the RS uA AC Oro ONcen Oo Lue ane 


a piece of water ; and it appeared that his 
oe its- illegality. 
occasion of the order fell directly within the De: ASEA i Ae ETOO GE TAREN 
meaning of Section 308. In each case, accord- | There the Magistrate had issued an absolute 


® . » » » : 
ing to the view of the facts which the Magis- order for the removal. of a fence which he 


trate apparently took, the obstruction or thought was an obstruction to a certain 


nuisance which it was the object of the order public path or highway. For the reasons 


to remove or abate, occurred in a public place which we have already mentioned, this order 


or a public highway. Consequently, Sec- | also is bad, because it did not give the petsons 


tion 308 applied ; and, from what we have | affected by it the opportunity to show cause 
already suid: it follows that the Magistrate | against it. Accordingly, wethink that the 
had not noy authority in either of these | Judge is right in considering that the order 
cases to issye an order absolute, but was | is illegal, and ought to be quashed. 

bound to give in*his order an opportunity : We think it right to add that it seems to 
to the per®n to whom it was directed, to‘ us that in all cases, whether cases falling ex- 


. ahg cause against it : and we need Hardly | clusively under Section 62, or cases coming 


¢ 
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under the provisions of Section 308, the order The 24th November 1868. 
ought to contain a clear statement of the 
facts which the Magistrate, in the exercise of 
his judicial discretion, cousiders to constitute 
the material facts of ihe case, and upon the 
footing of which he has made the order. It) The Hon’ble J. B. Phear aud C. Hobhouse, a 
is only fair, I think, to the party against whom - 
the order is made tkat he should be made to 
know distinctly the grounds upon which the 








Present: 


Judges. 


Magistrate h : 
Magistrate ie acted, 1n once that he may Report and evidence of Inspector of 
be better guided to a conclusion as to whe- 


ther the order is oue which he is bound to Police—Breach of the peace. 
obey, or whether he can safely resist it either 
under the penal procedure which is laid dowa In the matter of Rajendro Kishore Roy 
by Section 188 of the Penal Code, or by 
showing cause under the provisions of 
Section 308 and the following Section. 
But whether an order would be bad or | Baboos Sreenath Dass and Nullit Chunder 
not when it did not contain a statement 
of the material facts in the way we have 
indicated, we still think that at least the 


Chowdhry, Petitioner. 


Sein for Petitioner: 


record which is sent up to this Court, A report of an Inspector of Police and the evidence 
when the vilidity of the Magistrate’s order | 

js put question, shoul q dedosa all ihes given by the same Inspector are not sufficient to oe 
facts upon which the Magistrate acted, and , an order binding a person to keep the peace, 

upon which he relied for justification of his 

order, We may say that in neither of the|  Phear, J.—We think it impossible to hold 


z g z | 5 . . 
cases before us is this so. We can perhaps that the report of the Inspector of Police and 


just gather from some rather informal orders 
eudorsed upon the back of successive peti- | the evidence subsequently given by the Ín- 


tions in each case, what view the Magistrate . 
spector himself, taken together, afford any 


took of the general facts. But there is no : 
formal adjudication, no formal statement of | ground for supposing that Rajeniro was 


those facts, either in the order itself for the 





likely to commit a breach of the peace, or to 


information and benefit of the parties, or in i 
the record for the purpose of enabling this do any act that might probably occasion a 


Court to come to a Judgment upon the valid- breach of the ease Therefore, there was 


ity of the order. And we are inclined to! no legal evidence before the Magistrate 
the opinion that this alone would justify us | 
; ; ? y | which could justify him in “gne to tho 
in quashing the order, because we think 
we ought not to maintain orders of this kind conclusion that it was necessary to bind 


in force unless we see that the facts of the Rajendro to keep the peace, and the order 


case, as exhibited in the record, justify them | ° he Magistrate is consequenily flega! and 


in law, must be quashed. fa 
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The 24th November 1868. 


Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


5 


` Procedure—Confession— Evidence. 


Revision of proceedings in the case of 
Munger Bhooyan, 

The confessions of a prisoner in one case in which he 
was convicted cannot be used against him in another 
case, unless they are deposed to on oath either by the 
person who took them down or by some one else who 
heard them. 

Phear, J.—In this ease the Deputy Magis- 
trate has committed the prisoners for trial 
upon the following charge, namely, “ that 
“ they, on or about the 14th day of Septem- 
“ ber 1868, at Sherghatty, intentionally gave 
“ false evidence in a stage of a judicial pro- 
~ ceeding, in that they, in their depositions 
“ taken down by the Deputy Magistrate of 
“ Sherghatty on the said 14th day of Sep- 
“ tember’ 1868, stated on solemn affirmation 
© that they did not know Lutchmun Bhooyan 
“Cand Byjaath Bhooyan, and did not make 
“any confession implicating these persons 
‘in the dacoity committed at Sildilurja on 
“the th August 1866, such statements 
“being deliberately false, and that they 
“have thereby committed an offence punish- 
“able under Section 193 of the Indian 
“ Penal Code.’ The Deputy Magistrate 
says that the only evidence upon which this 
commitment is made “rests entirely upon 
“the confessions made by the accused, 
“ who are prisoners in the Digah jail, under- 
“ ooing their sentence, having been convicted 
%.by the Sessions Judge of Gya about two 
“ years ago of a dacoity committed by them 
“ and others at Mouzah Sildilurja, Pergun- 
“ nah Sherghatty, and sentenced each to 
«c four Teg’ rigorops imprisonment.’’ 

Now, these confessions were made on an- 
RM ccasion, when the accused were upon 
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their trial for another offence ; and although 
their words may have been at that time duly 
taken down in writing by the presiding Judge 
or other officer of the Court, stillthey can only 
be used against them for the purposes of the 
present charge by being deposed to on oath 
either by the person who took them down, 
or by some one else who heard them and who 
can pledge his oath tothem. But it appears 
that no person has spoken to this effect, or 
indeed been examined at all on the occasion 
of this Consequently, these 
confessions are not in this case properly 


commitment. 


put in evidence against the accused. 


The Deputy Magistrate in his grounds of 
commitment also refers to the depositions of 
other persons, which appear to have been 
given in the former trial. At any rate, they 
were not given in the presence of these. pri- 
soners when they were before the commit- 
ting Magistrate on the charge of which he 
has committed them, and therefore are not 
evidence legally admissible to support the 
commitment. It appears to us, therefore, that 
whatever may be the real merits of the 
charge, the commitment is void because it 
has been made by the Magistrate without 
being based upon proper and legal evidence, 
Under these circumstances, we agree with 
the Judge and are of opinion that the com- 
mitment must be quashed. It is quashed’ 
accordingly. 

We will add that, even assuming that the 
farmer confessions of the accused had been 
properly brought before the Deputy Magis- 
trate, it would scarcely have been a good ex- 
ercise of judicial discretion on his part, if he, 
having regard to the fact that they were not 
made upon oath, but by way of defence on 


a criminal trial, had allowed them alone to 
prevail against the subsequent statements of 
the same persons, which were deliberately 


sworn to. 
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The 2nd December 1868. 


Present: 


+ 


The Hon’ble J. B. Phear and C. Hob- 
house, Judges. 


> 


Procedure—Hvidence—Jury. 
The Queen versws Ramgopaul Dhur. 
Mr. G. C. Paul for the Prisoner. 


Committed by the Magistrate and tried by 
the Judicial Commissioner of Assam on 
a charge of abetting the commission of 
the forgery of a document,—Sections 109 
and 168, Indian Penal Code. 


The evidence of a person stating before the Jury 
upon oath facts which he does not know of his own 
observation, facts which constitute the substance -of the 
charge against a prisoner, and which the Jury themselves 
have to enquire into and arrive at as their verdict, ought 
not to be allowed to goto the Jury; and still less so 
when the person does not orally depose before the J ury, 
but his evidence is presented to them in the form ofa 


written deposition. 


Phear, J.—In this case the prosecution 
alleges that the prisoner, a Sub-Overseer in 
the Public Works Department, charged in 
the accounts rendered by him to his immedi- 
ate superiors a certain item for the purchase 
of iron as having been bought by one Behari 
for that Department, and that he supported 
this charge by a pretended voucher, which 
purported to bea receipt from Punchanun 
Doss given to him by Behari. The prosecu- 
tion maintains that this receipt is a fictitious 
document, and that the prisoner abetted the 
forgery of it. The prisoner’s defence is 
that he in fact got the receipt from Behari 
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and that he knows nothing further aboue 
it,—whether it is fictitious or not. 


The evidence produced against the pri- 
soner is first the testimony of Munsook Doss, 
who says that he sold iron to Behari Lall at 
the rate of 4 rupees, but he gave no re- 
ceipt. He swears that the receipt in ques- 
tion was not signed by him or by any one» 
in his employment. 


It is to be remarked with reference to 
this man’s testimony that itis rather nega- 
tive than direct with regard to the matter 
which is charged against the prisoner. For 
the prisoner did not represent at any time to 
his superiors that the iron was bought of 
Munso¢ék Doss, nor does the receipt purport 
that the iron was bought of Munsook Doss. 
On the contrary, according to the receipt, the 
iron was bought of one Punchanun Doss. 
Witnesses were also called to show that no 
one was known in the place of the name of 
Punchanun Doss. And this, I think, makes 
up the whole of the evidence against the pri- 
soner with the exception of the one princi- 
Sham Nath says 
that he was the writer of the receipt which: 
is alleged to be forged; that he wrote it at the 
dictation of the prisoner upon a piece of 
paper which already bore a Nagree signa- 
ture ; and that the prisoner told him that 
this Nagree signature was the signature of 
Munsook Doss. So that this man Sham 
Nath brings home the making of the receipt 
directly to the prisoner ; and he also makes 
the evidence of Munsook Doss relevant, by 
stating that the prisoner himself had repre- 
sented to him that iron was bought of 
Munsook Doss, and there can be no doubt 
that if this witness’s evidence is accepted 
in its entirety the offence charged is clearly 
made out against the prisoner. 


Now I feel bound to say, that I do not 
consider that the trial even on this second? 
occasion,upon the remand made by this Court, 
has been a satisfactory one. Mr. Robin- 
son’s deposition was, in the absence of Mr. 
Robinson himself, laid before the Jury exactly 
in the form in which it was taken down by 
the Magistrate, and it appears that the Ma- 
gistrate in allowing Mr. R®binson to gma 
his evidence before him paid very little re- 
gard to even the commonest rules which 
govern the reception and admissibility of 
evidence. For in this daposition Mr. Robin- 
son states upon oath facts which he did not 
know of his own observation ;4he very facts, 
indeed, which constitute the a the 

< 
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Charge against the prisoner, and which the | the other, 


Therefore it would seem that 


Jury themselyes had to enquire into and | the Judge in using this language to the Jury 


arrive at as their verdict, if the case of the 
prosecution was to be made out. 


Amongst other things Mr. Robinson 
swears that ‘the prisoner purchased a cer- 
“ tain quantity of iron for the use of the Pub- 
“lic Works Department from one Munsook 
“ Doss and paid him the sum of 49 rupees 
“ for it, and took no receipt for the money, 
“and subsequently on the Ist October sub- 
“ mitted to him a false account in which it was 
‘c stated that he had paid 118 rupees on ac- 
“count of the purchase of the iron, for 
“ which he hadin reality paid only rupees 
“ 49. On the same day he also submitted 
“a voucher for the sum of 118 rupees paid 
“ on account of the purchase of some iron, 
“t and purporting to be signed by the vendor 
t of the iron, one Punchanun Doss, who was 
“ the real vendor, and whom I believe to be 
‘Can imaginary person,” 


This was in fact swearing to the whole 
case of the prosecution,—a case which the 
prosecution could only make out through the 
‘means of circumstantial evidence, because 
neither Mr. Robinson nor any one else was 
able of his own knowledge to swear to the 
facts which are assumed by Mr. Robinson 
to have taken place and which he thus 
ventured to swear to. Ihave no hesitation 
in saying that it was extremely improper 
on the part of the Judge to allow testi- 
mony of this kind to go before the Jury and 
to influence them in the matter which they 
have to consider. It would have been bad 
enough had Mr. Robinson himself been there 
and been permitted to say this orally, but 
it was worse to present itto the Jury in the 
form of a written deposition: for in this 
way there was no possibility of correcting, 
through the means of a properly directed 
cross-examination, the misapprehension which 
must almost necessarily have been produced 
by it. 


Again, the Sessions Judge himself, in sum- 
ming up the case to the Jury, says this— 
“I may add, also in regard,to the witness 
£ Munsook Dass thatheis a man of well 
“Jdenown respectability whose word is de- 
“serving of alarge degree of credit.” There 
was not, so far as I have been able to gather 
from the depositions in the record, a single 
word from beginning to end in the evidence 
which was before the Court tending to re- 
present any Nng as to the credibility or 


character of Munsook either the one way or 
oe . 


was not speaking from the evidence which 
had been put before the Court, but was in 
reality giving evidence to the Jury himself. 
I need not say that if he did in this way 
as I am supposing, give evidence before the 
Jury, he was going entirely beyond the pro~ ` 
per barrier of a Judge. 

And there is this further misfortune with 
regard to the conduct of this trial that the ` 
evidence of Sham Nath, which is in truth 
the sole evidence upon which the conviction 
of the prisoner can be made to rest, was 
put before the Court like that of Mr. Robin- 
son in the shape of a written deposition. 
Now, Sham Nath by his own account 
was the principal agent in the fabri- 
cation of this document, and must have known 
at the time that he was writing it that it 
was fabricated. Consequently by the nature - 
of the case, his testimony required to be 
scrutinized with considerable care and sus- 
picion. It was, therefore, in the highest 
degree important that he should have gone 
before the Jury himself and given his testi- 
mony viva voce, subject to the test of cross- 
examination. I do not say that the Judge 
was wrong as a matter of law, under the cir- 
cumstances which occurred, in allowing the 
Written deposition gf Sham Nath to be sub- 
stituted for an oral examination of the, man 
himself ; but I do consider that it was a 
misfortune in regard to the trial of the case 
that he was so induced to exercise his judi- 
cial discretion (a discretion which no doubt 
did rest with him) as to take this course. It 
would have ‘been better in my opinion for 
the interests of justice, if he had postponed 
the trial in order to admit of Sham Nath’s 
evidence being given in person. 


In view of what I have just now mentioned, 
I am unable to say that I am satisfied with 
the trial that has taken place. At the same 
tinie I do not think that Mr. Paul has made 
out to us that the trial has been so entirely 
misconducted as to amount to no trial at all, 
and therefore to justify us in setting it aside 
and directing a new trial. But while I 
think that the trial must be allowed to stand, 
I am also of opinion that the sentence which 
has been passed by the Lower Court based 
upon the verdict of the Jury, which has been 
arrived atin the way which I have represent- 
ed,-is severe beyond the exigencies of justice. 
I therefore think that it ought to be mitigat- 
ed, aud that the sentence of the Sessions 


1868. | Criminal. 





Judge should be reversed and in lieu thereof 
the prisoner should be sentenced to undergo 
niae months’ rigorous imprisonment, which 
period of time is to date from the date when 
the sentence in the first trial was passed 
upon him. 


G 





The 8th December 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Wurder—Act done with intent tocause 
miscarriage—Clause 4 Section 300, 
and Section 314, Penal Code. 


The Queen versus Kalachand Gope and 


others. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Backergunge, on 
a charge of murder under Section 302, 
and causing the disappearance of evidence 
of an offence committed under Section 201, 
Indian Penal Code. 


To bring a case under Clause 4 Section 800 of the 
Penal Code, it must be proved that the accused, in com- 
mitting the act charged, knew that it must in all probabi- 
lity be likely to cause death, or that‘ft would bring about 
such bodily injury as would be likely to cause death. 

When a poisonous drug was administered to a woman to 
procure miscarriage, and death resulted, and it was 
not proved that the accused knew that the drug would 
be likely to cause death, £c., they were acquitted by the 
High Court of murder and convicted of an offence 
under Section 314 of the Penal Code, 


Phear, J.—WE think that the conviction, 
of the prisoners cannot be upheld, even upon 
the view of the facts taken by the Sessions 
Judge. 
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In the first place with regard to Udhab, 
there is nothing as it appears to us to 
lead reasonably, to the inference that at 
the time when he assisted the other prisonera 
in carrying out and burying the body, he 
knew or had reason to believe that the death 
was the result of an offence committed, It 
is true that if the evidence on the record be 
accepted in its entirety, it would appear that 
the cremation of the unfortunate woman was 
conducted without the usual observances ; 


excite suspicion in any one looking on, that 
there was some motive, not altogether proper, 
for hastening the destruction of the body 
But we are not prepared from this alone 
to come to the conclusion that the prisoner 
Udhab was guilty of the offence defined by 
Section 201 of the Penal Code. Under these 
cireumstances, we are of opinion that he 
should be acquitted, and the sentence passed 
upon him reversed. He will be released 
from custody so far as this charge is con- 
cerned. į 

We also think that the facts found by the 


murder against Kala Chand and Zahir, the 
two other prisoners. The Sessions Judge 
himself admits that if the offence is murder, 
it is so only because it falls within the defi- 
nition of the 4th Clause of Section 300 of the 
Penal Code. The essential element of that 
Section is that the person who committed 
the act from which death resulted knew at 
‘the time of doing it that it was so imminently 
dangerous that it must in all probability 
cause death or such bodily injury as is likely 
to cause death. Now, assuming that the 
evidence in this case is sufgcient to prove 
that these two prisoners administered to 
Lukhi a poison or .drug which caused her 
death, we do not think that it goes so far 
as to show that the prisoners at the time 
knew that the administering of this drug 
was so dangerous that it must in all pro- 
bability be likely to cause death, or that 
it would bring about such bodily injury as 
would be likely to cause death. ‘The Judge 
says that they knew they were sdministering 
without any sufficient causg something to 
Lukhi which was intended to work contrary 
to the course of nature, and they must there- 
fore have been aware that such a violent dis- 
turbance of the natural functions was so im- 
minently dangerous as “was likely in all 
probability to cause death. It s to us 
that this presumption which the Judge 
mukés is scarcely more than spec pes 
There is nothing scarcely in the evid 

D 


and this might reasonably be expected to. 


e 


Sessions Judge do not support a charge of — 
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3 a 


@ 
Civminal. 


60 
to disclose the actual mental condition. of 
the prisoners ; and we think if may well 
have been that while they were adminis- 
tering the drug for the purpose of procur- 
ing a miscarriage, they might also have been 
quite ignorant that the mode in which the 
drug acied to that end would be likely to be 
dangerous to life, or even to produce, as the 
Judge says, a violent disturbance of the 
natural functions. And, further, it seems to 
us that the evidence is insufficient to bring 
. the act of the prisoners, assuming that they 
did administer the drug, within the general 
operation of Section 299, because, as I have 
‘already observed, the evidence does not seem 
to us to be sufficient toshow that the prison- 
ers were aware that the administering of the 
drug was likely even to cause bodily injury. 
It follows that Kala Chand and Zahir. ought 
not to have been convicted on the evidence 
before the Court of culpable homicide in any 
shape.. We are of opinion consequently, 
that these prisoners, too, should be acquitted 
of the charge which was actually made 
against them, and the sentence passed upon 
them by the Lower Court in respect of that 
charge reversed. 
But on the-facts of the case disclosed by 
the evidence, we think that we ought to ex- 
-ercise the discretion which resides in us by 
virtue of Section 405 of the Criminal Proce- 
dure Code. We think that the evidence 
which is on the record does serve to convict 
the prisoners of the offence defined in Sec- 
tion 314 of the Penal Code, namely, that they, 
with intent to cause the miscarriage of a 
woman with child, did an act which caused 
the death of that woman. We think there 
can hardly besny doubt from the depositions 
of the witnesses, if their testimony is relied 
upon, that these two prisoners did administer 
to Lukhi some drug for the purpose of 
' of causing miscarriage ; and we think, fur- 
ther, that the death of the unfortunate 
woman was the consequence of their having 
so administered it. ii e 


There is evidently a distinction between 
tbe case of Kala Chand and Zahir in this 
particular, famely, that Kala Chand is repre- 
sented by the aitnesses as being the person 
‘who actually administered the noxious arti- 
cle, while the part that Zahir took in the 
transaction yas passive. We think, on the 
whole, that the evidence of the witnesses 
may be trusted in all material points, and we 
do in “Samy, finding make the distinction 
which I have just referred to between the 


ama played by Kalla Chand and Zahir. At 


ə the same time, in apportioning the punish- 
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ment, taking all the facts into consideration 
we are of opinion that no difference ought to 
be made. While Kala Chand was the person 
no doubt more particularly interested in 
bringing about the miscarriage, Zahir was 
not a mere ordinary companion accidentally 
present, but was the chowkeedar of the village 
and in that capacity had a duty to per- 
form which should especially have led him 
to be active in preventing the commission 
of an offence of this kind, instead of remain- 
ing beside Kala Chand to abet him. Under 
the circumstances we think that he at least 
ought to suffer an equal punishment with 
Kala Chand. ; l 

Further, on looking at the account of 
the transaction which is given by the witness 
es, we are disposed to think that Kala 
Chand’s offence did not reach to the high- 
est limit which is contemplated by the 
legislature in Section 814. Although there 
is no express evidence that the drug was 
administered with the consent of Lukhi, it. 
is almost impossible to resist the conclusion 
that it must have been so. It is difficult to 
understand how the woman could have drank 
or taken down the drug into her stomach 
otherwise than of her own voluntary act. 
She might of course have been induced to 
také ‘it by compulsion or-under the influence 
of threats against her own will, but there is 
nothing to indicate that that was the case 
here, even if the two women witnesses are be- 
lieved in all the details which they mention. 
Lhe words which they say were made use of 
by Lukhi do not necessarily amount to more 
than the expression of a reluctance to take the 
drug. Probably this reluctance was overcome 
by Kala Chand’s persuasion and her own 
personal motives, and we think that we ought 
not to come to the conclusion that the adminis- 
tering was: effected against her consent. 


In this view we think that the sentence 
which has been passed, although it would 
be justified by the terms of Section 314, if 
the act which caused the death had been done 
without the consent of the woman, is greatly 
in excess of the punishment which ought to be 
given in respect of the offence which wa 
think was actually committed by tle prison- 
ers under the Ist.clause of Section 314. It 
seems tous that the proper punishment for 
the offence which in our judgment was com- 
mitted, is two years’ rigorous imprisonment. 
We, therefore, without directing an acquittal, 
reverse the sentence which has been passed 
upon the prisoners, and instead thereof pass 
the sentence upon each of them of two years’ 
rigorous imprisonment, 


A 
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The 11th December 1868. the evidence, and that even if there were no 
trial, he had authority to impose a fine under 

Digconks the provisions of Section 270, A Magistrate 


has certainly authority to dismiss à complaint 

under the provisions of Section 67 before 

The Hon’ble G. Loch and F. A. Glover, | issuing a summons for the attendauce of the 
B ` | accused. But when the parties chareed are 
Judges. in attendance, as well as ie complainant and” 

his witnesses, it appears to me that the Magis- 

Complaint—Procedure—Sections 67; | trate is bound to follow the procedure Taid 


265, and 266, Code of Criminal Pro- down in Sections 265 and 266, and cannot 
dismiss the complaint without hearing the 
cedure. evideuce. The Magistrate’s order dismissing 
the complaint should also, I think, be set 

Reference to the High Court under Section aside, and the complainant be allowed to pro- 


E secute the charge, if so minded. 
434 of the Code of Criminal Procedure) Glover, J.—I am of the same opinion. 


by the Sessions Judge of Rungpore. 





-  Beelash versus Makroo. The 14th December 1868, 


A Magistrate may dismiss a complaint, under the Present: 


provisions of Section 67 of the Code of Criminal Pro- 


cedure, before issuing a summons for the attendance of 


The Hon’ble G. Loche and F., A. Glover, 
Judges. | 


the accused ; but wheu all the parties are in attendance, 


Forgery —False document —Injury to 
reputation—Sections 29, 463, and 
269, Penal Code. 


he is bound to follow the procedure laid down in Sections 
265 and 266, and cannot dismiss the complaint without 


hearing the evidence. cee +o BS ane 
5 ‘ Criminal Revisional Jurisdiction, ° 


Revision of proceedings in the case of Shee- 
fai Ally and others. 


The simple making of a false docment constitutes the 
offence of forgery under Section 463 of the Penal Core 
and itis not necessary that it should be issued or made 
known to the injury of a person’s reputation cither by 
being presented in Vourt or shewn to any person. A false 


document may be made in the name of a fictitious per- 
sou. 


Loch, J.—Ir appears to me that the 
Maugistrate’s order is erroneous. The com- 
plainant charged certain parties with assault- 
ing him, and obtained a summons requiring 
their attendance before the Magistrate. On 
their uppearing, one of the parties charged 
was a boy, supposed by the Magistrate to be 
about 8 years old ; and he therefore, without 
‘ going into the evidence for the complainant, 
considered the complaiut frivolous, discharged | 
the accused, and fined the complainant under 
the provisions of Section 270, Code of Crimi- 
val Procedure. Even if the charge could not : 
be sustuived against the boy, it might have Loch, J.—Tue persons noted iu the mar- 
been against the other parties. Itis quite! Sheefait Ally, Elani S!2, Were appreheuded 
possible thut a boy of 8 or 10 years might, | Buksb, and' Movy Shab, 19 the act of writing 
from the love of mischief or fun, or from the | ' the draft of.a petition 
example or directions of his elders, join with | beariug the name of Delawur Shah, charging 
them in assaylting a person, but it would be | Rajah Leelanund Singh with the murder 

l 


Where a draft petition was prepared with the intention 
of being used as evidence of a matter, it was held that 
it fell within the terms of Section 29 of the Penal 
Code; and, as it contained false statements calculated to 
Injure the reputation of a person, the offence was hold = 
to fall within Section 469 of the Penal Code. 


no reason for dismissing a case or holding of a fukeer, with the object, as alleged by 
the complaint to be frivolous or vexatious : the complainant, of extorting mouey from 
because one of the assailauts was a child. I: the Rajah. They were committed for trial : 
think this order imposing a fine should be | Sbeefait Ally, on a charge of forgery un- 
sëtasiie. , der Section 469 of thesIudian al Code ;, 


e , l 2 8 and the other two, on a chateof abetment. 
Lhe Magistrate considers that he was justi- : The,fact of the parties being concerged in 


fied in dismissing the caso without hearing concocting and writing the petition appears 
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to be established, and the only question 
before us is the law point whether any offence 
recognized by the Penal Code has been com- 
mitted or not. The Sessions Judge holds 
that no offence has been committed, frst, be- 
cause it did not appear that there is such a 

erson ns Delawur Shah ; second, that the 
draft in question had never been presented in 
Court or shewn to any person, and conse- 
quently no one had been harmed by it; and 
he therefore acquitted the prisoners with- 
out calling upon them for a defence. 





An appeal has been preferred from this 
order, and the Court was asked to inter- 
fere under the precedent given in 5 Weekly 
Reporter, page 45, Criminal Rulings ; and the 
record was accordingly sent for. 


_ It is necessary, before determining whe- 
ther an offence has been committed, to refer 
to certain Sections of the Indian Penal 
Code. Theoffence of forgery is thus defined 
in Section 463—“ Whoever makes any false 
“ document with intent to cause any per- 
“son to part with pr®perty, or with intent to 
- commit fraud, commits forgery.” A person 
is said to make a false document who dis- 
honestly or fraudulently makes a document 
with the intention of causing it to be believed 
that such, document was made by, or by the 
authority of, a person by whom or by whose 
authority be knows that it was not made ; 
and in the second explanation to Section 464 
it is stated that the making of a false do- 
cument in the name of a fictitious person, 
intending it to be believed that the docu- 
ment was made by a real person, or in the 
name of a deceased person, intending it to 
be believed that the document was made by 
the person in ùis life-time, may amount to 
forgery. 


Section 29 of the Penal Code describes 
æ n document in the following terms :— 
“The word ‘document’ denotes any matter 
“ expressed or described upon any substance 
‘t by means.of letters, figtres, or marks, or by 
“more than one of those means, intended to 
“ be used, or which may be used us evidence 
“ of that matter.” 


© 
“e Dishonestly,” according to Section 24, 
is thus defined—“ Whoever does anything 
‘with the intention of causing wrongful 
“nin to one person, or wrongful loss to 
“another, is said to do that thing dis- 


€c , * 
“< honesti 


Now it is clear, from the definition of. for- 


gtry IA Section 463, that the simple making 
a : 


- oe e 
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of a false document constitutes the offence 
of forgery, and that it is not necessary, as 
apparently supposed by the Judge, that it 
should be issued or made known to the inju- 
ty of a person’s reputation before the 
offence is completed or the offender liable 
to punishment. The publication of sucha 
document forms no part of the offence, and 
the Judge is therefore wrong in holding 
that no offence had been committed because 
the petition bad not been presented in 
Court or shown to any person. He, is 
equally wrong in considering that no offence 
lind been committed because it was uncer- 
tain whether such a person as Delawur 
Shah was in existence, for as shewa by the 
2nd explanation to Section 464, it is clear that 
a false document may be made in the name 
of a fictitious person. 


It cannot be questioned that the docu- 
ment has been mnde dishonestly, 7. e., with 
the intention of causing wrongful gaia to 
the makers by extorting money from the 
Rajah, and wrongful loss to the Rajah, who 
was falsely charged with committing mar- 
der. Andif the draft petition be a docu- 
ment, as defined in Section 29 of the Penal 
Code, it is evident that the prisoners were 
rightly charged with the offence of forgery. 
Now,, the gist of that definition lies in the 
last few words “ intended to be used as evi- 
dence of that matth.” The matter express- 
ed in this paper is the fact of a mfurder 
alleged to have been committed by the 
Rajah through his servants. Is this paper 
evidence of that matter? Could it, as it 
stands, be used as evidence against him 
to support the charge of murder which it 
sets forth ? It certainly is not evidence as 
it stands, The paper is a mere narra- 
tion of an alleged fact, and there is no one 
to swear to the truth of its contents. But 
what was the intention with which the 
petition was prepared, for that has also to 
be considered. There can, I thiuk, be 
little doubt that the person who prepared 
the petition believed that it might be used 
as evidence and prepared it with that in- 
tention ; and this being the case the petition 
does become a document within the mean- 
ing of Section 29 of the Penal Code; and 
as if contains statements injurious to the 
character of Rajah Leelanund Singh, and 
can have been prepared with no other intent 
than to cause injury to him, and the state- 
ments contnined therein are alleged to be 
false, the parties concerned were rightly 
committed to the Sessious on a charge of 
forgery. 
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The Judge has acquitted the prisoners 
erroneously on a point of law, and therefore, 
under the ruling of the Full Bench in the 
case of Gora Chand Gope, reported at page 
48 of Volume 5 Weekly Reporter, I think 
the order of acquittal should be set aside, and 
the Judge required to apprehend the prisoners 
and to pass the proper sentence upon them 
as guilty of the offence of forgery under Sec- 
ions 463 and 469. . 


Glover, J.—There can be no doubt 
ĮI think on the admitted facts of this 
case that there was an offence committed 
under Section 469 Penal Code, if the written 
paper found in possession of the accused can 
be styled a “document” in the sense of 
Section 29. 


By that Section a document is “any mat- 
ter expressed by writing, figures, or marks 
intended to be used, or which may be used as 
evidence of that matter.” Now the writ- 
ting in question could not have been used 
as evidence of the alleged murder, and there- 
fore the case turns on the meaning of the 
words “intended to be used.’’ 


It appears to me that the accused in con- 
cocting the anonymous petition against the 
- Rajah Leelanund Singh to the address of 
the Magistrate of the district, intended that 
petition to be used as ewidence that a cer- 
tain Fakeer had been beaten and killed by 
ihe Rajah’s order. I do not think that 
it affects the case that the petition could not 
have been so used : it is enough that the ac- 
cused thought it could and made their 
arrangements accordingly. It was not neces- 
sary, moreover (see explanation to Section 
29) that the evidence was intended to be 
used in a Court of Justice. 


Further, the large illustration, to Section 
29 describes any authority containing in- 
structions to be a document. Now this peti- 
tion gave information to the Magistrate of 
the commission of a murder, and may there - 
fore be said to bean “ instruction,” on which 
the Magistrate would most properly have 
taken action. l 


On all the other points raised, I concur 
entirely: in the opinion expressed by Mr. 
Justice Loch. The Sessions Judge’s reasons 
for discharging the accused are manifestly 
iusufiicient. 


I think, therefore, that the Judge below 
should be directed to try the case with refer- 
ence to the words of:the Section above 
- quoted. 


A, 
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The 15th December 1863. ° 
Present : 
The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Charge — Sentence — Rioting armed 
with deadly weapons— Causing hurt 
with dangerous weapons—Sections, 
148 and 324 of the Penal Code. 

-The Queen versus Dina Sheikh and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Mymensingh, on a 
charge of rioting being armed with deadly 
weapons, &c. 


HELD that where the prisoners were charged under 
Section 148 of the Penal Code of rioting armed with 
deadly weapons, and also under Section 324 of volun- 
tarily causing hurt by dangerous weapons, they should 
have been sentenced only under ore or other of these 
Sections, the charges being properly speaking only 
alternative charges, 

The High Court refused to interfere with the recep- 
tion by the Sessions Judge of the uncorroborated 
evidence of accomplices. 

Phear, J.—YTHE two charges upon which 
ihe prisoners have been convicted may be 
stated in the following way :—first, that they 
were members of an agsembly, the common 
object of which was to take possession of" 
property by means of criminal force, and that 
force actually was used ; secondly, that 
they, by the force so used, caused hurt, but 
to whom the hurt was caused no mention 
is made. It appears to us that, substantially, 


-these two charges are but two different forms 


of stating the same criminal acts. The sub- 
stance of both of them obviously is that 
violence was used, or, in other words, hurt 
was caused. It is essential to the first that 
force or violence actually was used ; and it 
is essential to the second that hurt was 
caused, that is, that violence, was used. It 
would appear, therefore, that the prisoners 
have been convicted under the second charge 
of causing hurt and under the first charge 
of causing that hurt with the addition of ag 
special motive, namely, that of taking 
away property in au unlawful manner. In 
this view of the ease, we think that the 
prisoners ought not to have been convicted 
of both charges simultaneously. ‘They were 
properly speaking alternative «harges, and 
therefore the prisoners should have been 
found guilty of the one or the other, accoi‘d- 
ing as the evidence satisfied the Court that 
the one or the other charge was made out. 
After perusing the record ‘nnd consider- 
ing the judgment of the Sessions Judge, we 
are of opinion that the¢ prisonepsessliould be 
convicted of the first chargé namely, the 
charge made under the provisions of tion 
148, and not of the second ; and we are even | 
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disposed to the opinion that the second charge 
is in itself, if not incomplete, at least irre- 
gular, for not in some way designating the 
person upon whom the hurt was inflicted. We 
have doubts whether we ought, upon the facts 
of this case, in affirming the conviction upon 
the first charge, to modify in some degree the 
¢sentence which has been passed ; but after full 
consideration, we think that we cannot make 
any distinction between the prisoners, and 
also that the sentence which has been passed 
is not too severe for the offence of which the 
prisoners have been convicted. 

It has been objected before us that, with 
regard to the three last prisoners taking 
them in the order in which they stand in 
ihe charge, the evidence is insufficient to 
make out the offence of which they have 
been convicted. It is said that the evidence 
is essentially the evidence of accomplices 
without corroboration, and therefore ought 
not tobe believed by the Court. We find 
that he Sessions Court, which had the wit- 
nesses before it and therefore possessed 
greater powers of discyiminating than we have 
in regard to the credibility proper to be 
attached to their testimony, considered that 
these persons, even accomplices as they in a 
certain degree might be termed, were deserv- 
ing of belief, and we see no reason to come 
to a different conclusion. Accordingly, we 
acquit the prisoners of the second charge, 
namely, thè charge under Section 324, and 
set aside the sentence which has been passed 
therein. ‘Therefore, so far as that charge is 
concerned, they are entitled to be discharged. 
But we think that they are guilty of the first 
charge, and that the sentence passed in respect 
of that charge must stand. The appeal, 
therefore, will be dismissed as regards the 
first charge. 


The 2lst December 1868, 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 

Breach of the peace—Land disputes 
—Rioting—Right of private defence 
of property—Sections 104 and 147, 
Penal Code—Chapter XXTI, Code 
of Criminal Procedure. 

Reference to the High Court under Section 
484 of the Code of Criminal Procedure, 
by the Sessions Judge of Patna. 

Case of Toolsee Singh, Thakoor Singh, and 

, otlters. 


In investigating a case of dispute as to land between 
two pagties nnder Chapter XXII of the Code of Criminal 
PMceduva, a Magistrate found that one party was in 
gossession, but there being a charge against both parties 


Ofrioting under Section 147 of the Penal Code, he pu- 
nished both parties. Henn that the party_in possession 
were protected by Section 104 of Penal Code in main- 
taining their possession, and the punishment inflicted 
on them was accordingly remitted. 

Reference.—I “ave the honor to submit 
the record of a case tried by Daputy Magis- 
trate Duleelooddeen Khan, in which he has 
fined three persons 50 rupees each, and a 
fourth 20 rupees, awarding in each case a 
month’s imprisonment on non-payment of 
the fine. The conviction is under Section 
147. The fines have all been paid. 

The facts of the case are very simple. 
A. dispute existed between Toolsee Singh 
and others on one side, and Kale Khan and 
others on the other, ia respect of 5 beegahs 
of land which the former declare to belong 


to Mouzah Abad Ahmudpore Hur Singh, — 


and the latter to Mouzah Ghoolam Gurdish. 

On the 20th June last, notice was given 
to the Police of an anticipated breaeh of 
the peace. The Police proceeded to the 
spot, according to the evidence of the two 
constables examined. There was no actual 
wviolence, but Kale Khan with three others 
ereploughing the land, and the opposite party 
who were arm2d were threatening them.. 

Other witnesses examined tell the tale as 
suits their own side respectively. There does 
not appear to have been any actual assault 
committed ; but it is clear that both parties 
were claiming the ground and were prepared 
to drive off their opponents as trespassers. 

The Magistrate, at the same time that he 
tried the charge under Section 147 made 
against both parties, tried the question of 
possession under Chapter XXIE of the 
Criminal Procedure Code, and on the 4th 
September 1863 found that Thakoor 
Singh’s party were in actual possession of 
the land in dispute. Notwithstanding this 
he puuished both sides equally. ` Thakoor 
Singh’s party object that they had a right 
to maintain their possession, and it appears 
tome that, under Section 104 of the Penal 
Code, they were fully justified ia all that 
was actually done. 


I would therefore quash the conviction, 
but as the order is one from which no appeal 
lies to this Court, I am obliged to refer 
it to the High Court. 

The Deputy Magistrate, to whom this 
letter has been sent, does not wish to offer 
any remarks. 

Judgment of the High Court. 

Loch, J.—We concur in the opinion ex- 
pressed by the Judge, and direct that the 
fine imposed upon Thakoor Singh and his 
' party be remitted. 
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Occupation and service of prisoners 
to be stated—Column 7 of Statement 
No. 4, and Golumn 6 of Statement 


' No. 5 how to be filled up. ` 


Extract (paras. 3 and 4) from letter No. 694, 
dated 4th June 1868, from the Registrar 
of the High Court, to the Sessions Judge 
of Hooghly. 


Present: 


The Hon’ble L. S. Jackson, Judge. 


3. Tue occupation of the prisoners 
Russicklal Bose aud others (Case No. 4, 
Statement 4) should have been more explicit- 
ly given, aud the particular ““ service” should 
have been stated. In colungn 7, in lieu of the 
words *“ the Court coucurs and directs that 
“ the prisoners be sentenced to suffer rigorous 
‘imprisonment for five years each,” should 
have been entered— 


“ Sentence. 
“ Rigorous imprisonment for five years. 
“ The Judge approved of the verdict.” 


4, The Court observe that in column 6, case 
of Golam Sheikh (Case No. 2, Statement No. 
5), instead of the words “ the Court dissents 
and directs that the prisoner be discharged,” 
should have been entered the words, “ the 
Judge disapproved of the verdict.” Similar- 
ly, in ‘column 6, case of Petambur Aduck 
(Case No. 3, Statement No. 5), the words, 
“the Judge approved of the verdict,” 
should have been entered. 


— 


Charge of theft or robbery cannot be R 
8 
maintained where person has taken 
article under a fair and honest 
claim of right in excess of what 
he is entitled to. 


Extract (para. 5) from letter No. 871, dated 
23rd June 1868, from the Registrar of 
the High Court to the Sessions Judge of 
Gya. | 


Present: 
The Hon'ble L. S. Jackson, Judge. 


I am to remark that your view in 
the case of Gungoo Singh (Case No. 1, 
Statement No. 5) is of questionable ace 
curacy. You seem to hold that the charge 
of plunder which was ‘made would be 
unfounded, only if the grain taken by the 
person accused turned out to be not in 
excess of what he was entitled to; so that 
if under a fair and honest claim of right 


the accused had taken more than his lawful 


share, according to you there would be ™ 


ground for a charge of theft or robbery. To 
the Court if would seen that the element of 
dishonesty would be in such a case wholly 
wanting, and that the party Dringing a cri- 
minal charge in such a case might be justly 
amenable to the provisions of Section 211. 
But the Court has no d&ubt that, in the 


è ‘ . D ae 
particular case, justice was done” 


2 :  Oriminae 


“Prisoner committing twe acts of per- 
jury on diferent occasions should 
not be tried on one charge—Prisoner 
convicted not to be discharged with- 
out punishment, 


Extracts (paras. 9 and 12) from letter No. 
990, dated 20th July 1868, from the 
Registrar of the High Court to the 


Sessions Judge of Dacca. 


Present: 
The Hon’ble L. S. Jackson, Judge. 

9. THE Court observe that it was irregu- 
lar for you to try the prisoners Fagoo 
Takoor and another (Case No. 28, State- 
ment No. 4, for Furreedpore) on one 


charge. They did®not join in committing 


one act of perjury, but separately gave, 


or were alleged to have given, false evi- 


dence. The circumstance that the evi- 
dence related in both cases to the same sub- 
ject-matter, or even that the false statements 
were similar, makes no difference in the 
The acts 


committed at different times. 


principle. were separate, and 
As the sen- 
tence of six months’ rigorous imprisonment 
appears to the Court quite inadequate for the 
offence, I am to request that you will submit 
an explanation as to your reasons for passing 


so light a punishment, e 


12. 


victed the pr isoner 


The Court observe that as you con- 
Phelee, (Case No. 
13, Statement No. 5, for Furreedpore), you 
were not competent to order her discharge 
without punishment, —Section 380 Code 


of Crimisal Procedure, The circumstances 


of the case not being stated, the Court can- 
æ fs 
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not conceive on what ground the man with 
whom a woman has contracted a bigamous 
marriage can be charged with abetting. 





Names of Assessors and opinion of 
each Assessor to be given in Column 
6 of Statements. 


Extract (para. 5) from letter No. 1009, 
dated 23rd July 1868, from the Registrar 
of the High Court to the Judicial Com- 
missioner of Chota Nagpore. 


(Criminal Side). 
Present: 
The Hon'ble L. S. Jackson, Judge. 


In column 6, case of Sadhooa Sahan and 
another (Case No. 1, Statement 5), the 
Court observe that the Assessors’ names have ° 
not been given, and that one opinion has been 
recorded for both Assessors contrary to 
Section 324 of the Code of Criminal Pro- 
cedure, and para. 2 of Circular Order No. 4, 
dated 23rd June 1865,* which require that 
“the opinion of each Assessor shall be 
given orally, and shall be recorded in writ- 
ing by the Court’ - 


Assessors not to be directed as to 
opinion which they ought to give. 


Letter No. 1012, from the Registrar of the 
High Court to the Sessions Judge of 
Shahabad, dated Calcutta, the 23rd July 
1868. 


(Criminal Side). 
Present : 
The Hon’ble L. S, Jackson, Judge. 


In acknowledging the receipt of the Jail 
Delivery Statements of your District for 
the month of May last, I am directed to 
inform you, with advertence to the entry in 
Column -7, Case of Bhullub (Case No. 6, 
Statement 4), that you have no authority to 
direct the Assessors. ‘They are members of 
the Court, and are to give their opinion for 
your concurrence. 7 

ki 
* See 3 R, W., Crim, Cirs., p. L 
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Deposition given before Magistrate 
by witness whose residence jis not 
known, may be admitted before Ses- 
sions Judge under Section 369, 


Code of Criminal Procedure. 


Extract (para. 3), from letter No. 1014 
dated 25th July 1868, from the Registrar 
of the High Court to the Sessions Judge 
of Midnapore. | 


Present: 


The Hon’ble L. S. Jackson, Judge. 


Wir advertence to your abstract in the 
case of Prem Chund Bera (6, Statement 4), 
the Court observe that on proof alleged, to 
wit, that his residence was unknown, the 
deposition of the witness Peary Mohun 
Before. ig Magistrate might have been 


given in evidence under Section 369 of the 


Code of Criminal Procedure. 


Opinion of each assessor to be dell- 
vered separately, though not at 


great length — Case of a prisoner 


who has appealed from a sentence 


ina previous case not to be post- 
poned till result of that case is 


known. 


Extract (paras. 4 and 5), from letter No. 
1108, dated 15th August 1868, from the 
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~~ 
Registrar of the High Court to the Offi- 


ciating Sessions Judge of Jessore. 
Present: 


The Hon’ble L. S. Jackson, Judge. 


4, Wiru advertence to the opinion of the 
Assessors entered in column 7 of the ense 
of Cazim Faqueer, I am directed to observe 
that you should have required them to deliver 
their opinions as required by law (vide Sec- 
tion 824 of the Code of Criminal Procedure). 
It is not necessary that each Assessor should 
give his opinion at great length, but it must 
be separately given. 
individually members of the Court, and are 
nota Jury. This remark applies equally 
to the cases of Chand Gazi and others (9, 
Statement 4), and Peary Mohun Deb (10, 
Statement 4). The Court observe that you 
have evidently introduced the plan of having 
one Assessor to deliver the opinion of all, 
This is not, as above stated, in accordance 
with the law and must be discontinued. 

5. Regarding the remark entered in 
Column 7, Statement 6, that “ the sentence 
was suspended till the resultse of the appeal 
made by the prisoner against the sentence 
passed upon him on 1dth May in another 


case is known,” the Court ohsegverthis was 


unnecessary, as the sentence might havgebeeg 


The Assessors are 


è 
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ordered Ù take effect from the termination Present : 


of the previous sentence. 
The Hon’ble L. S, Jackson, Judge. 





. In regard to your remark in the case of 
e 
Amendment of charge to be made by | Mewa Sing and another that the wording of 


Sessions Judge only when the vari- | ihe charge by the committing officer having 


_, ation is material and when the been found defective was amended, the Court 


charge is absolutely defective. observe that it was hardly necessary for you 
Extract (para. 6), from letter No. 1123, | to take the trouble of -making mere verbal 
dated 21st August 1868, from the Regis- | amendments unless the variation was really 
trar of the High Court to the Sessions : material aud the charge absolutely defec- 


Judge of Sarun. | tive. 


< 
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e 
© 
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Charges to be described in language | nature mentioned in the Section. S am to 


of Penal Code—False personation— 
Evidence of child—Sections 14 and 


15 Act II. 1855. 


Extracts (paras. 2, 3, and 6) from letter 
No. 1134, dated the 24th August 1868, 
from the Registrar of the High Court to 


the Sessions Judge of Tirhoot. 
Present: 
The Hon’ble L. S. Jackson, Judge. 


2, Tue Ist head of charge against pri- 
soner 3, and the second head against prisoner 
5, (Case 2, Statement 4) should not, I am 
to point out, have contained the word, *f aid- 
. ing,” which is not to be found in Section 
109 of the Indian Penal Code. On this point 
your attention is drawn to Section 234 of 
the Code of Criminal Procedure, which re- 
quires the charge to describe the offence ‘‘as 


nearly as possible in the language of the 


-Indian Penal Code.” 


3. The Court cannot discover what the 
offence was, which the prisoners Lulwah 
and Rughoolal (5, Statement 4) are supposed 
to have committed. Mere false personation 
is not punishable under Section 205 of the 
Indian Penal Code: there must be some 


act done in such assumed character of the 


request that you will forward the proceed- 


ings of the case for the Courts revi- 


sion. ® 


6. The Court observes that a most 


material witness in the case above mentioned , 


(as far as his knowledge went), namely, the 
boy who accompanied the deceased, was zog 
examined on the ground that he was of 
“ tender years,” viz., 8 years of age, and did 
not understand the nature of an oath, This 


matter should have been dealt with under 


Section 15 Act II of 1855, which sedans 


that any person who by reason of his age, 
&., ought not to be admitted to give eyi- 
dence on oath or solemn affirmation, shall be 
admitted to give evidence on a simple affirm- 


ation. The 14th Section of the same Act 


excludes only such childrey under 7 years 


of age as appear incapable of receiving just 


impressions of fact, or of relating them 
= 


truly. The error in this case may have 
been of serious cofisequences, as the case 
against the prisoner appears to be far from 
strong. ‘The Court also. observes that you 
advert to the fact that the presence on the 
spot of Choony, one of the witnesses for the 
prosecution, is mentioned by two of the 
prisoners in their examinatiof This could 


: : r 
not be used as evidence against the accused. 


of 
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. How the entry in Column 7 of Ses- | Assessors give their ‘“opinwen,” not 
sions Statement No. 4 regarding ‘“yerdict"’—Grounds for postponing 


the verdict, sentence, &c., should be 
filled up. i 

No. 3. 

Letter No. 1481, dated 38rd December 


cases to be entered in Statement 


Extracts (paras. 4 and 7) from Letter Nq 


1868, from the Registrar of the High 1490, dated the Tih December 1868, from 


Court to the Additional Sessions Judge 


the Registrar of the High Court to the 
Judicial Commissioner of Chota Nag- 


of Hooghly. pore. 
Present : 
_ Present: 
The Hon’ble L. S.. Jackson, Judge. 
.. The'Hon’bleL, S. Jackson, Judge. 4, In the cases marginally noted which were 
tried by you 
ia PEE ++ | Muzzun Singh Koosal, Case 1St. 4. . ` 
In acknowledging the receipt of the Jail Bundhun and others ae ee nee r 
‘ ; ujurce gas umam- il - 
Delivery Statements of Howrah for Novem- | ” cottleen Jo» Te 4 (ee tha 
7 3 
Kumul Biswas sD gy AS 


s ber last, I am directed to observe that it will 


`. be convenient if you instruct your Clerk in |“ opinion.” 


Court observe 


that you use‘the term ‘ verdict” instend of 
‘You seem to have lost sight of 


in Col , | the fact that the Asse@sors merely give their 
future to prepare the entry in Column f, | « Opivion,” and do not return a “ verdict” 


Statement 4, in the following manner after under your direction. 


the verdict of the Jury :— 


“ Verdict approved. in Statement 3 should 


* “When any trialis post- 


si ourt convicted the prisoner Boyle | poned the ground of postpone- 
ences P y ment is to be shortly stated 


; : in the column of " remarks” 
Bagdee, under Section 420 of the Indian = Statement ILI.” 


Penal Code. These cases came from 


7. The Court observe that your grounds 
for postponing the twelve last cases entered 


have béen entered 
in column of ‘*re- 
marks” as * pre- 
scribed by Circular 
Order No 4, dated 
the 6th May last, 
different districts in 


the Division (or Province) which doubtless 


“ Sentence.—Three (3) years’ rigorous! | .ounts for the mode 
hitherto been a mistake 


of entry. It has 
to einclude them all 


imprisonment. in one return. ‘There is a separate Jail 
Delivery, and in .future there should be a 
“ 6th November, 1868.” yy separate statement for each district. 
4 
e 
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d 
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Complainant not to be designated | that several Sessions Judges in dealing with 


co-prosecutor. 


Extract (para. 3) from letter No. 1553, 
dated 18th December 1868, from the Re- 
gistrar of the High Court to the Sessions 
Judge of Shahabad. | 


Wits advertence to the case of Kulltip- 
nath Roy (9, Statement IV) the Court ob- 
serve that it is not correct to designate the 
complainant as the co-prosecutor, That 
was the practice for a time before the intro- 
duction of the’ Code of Criminal Procedure, 
but it ought not now to be continued, 


, Murder—Act imminently dangerous. 
| Extract (para. 3) from letter No. 1565, 
dated the 19th December 1868, from the 
Registrar of the High Court to the Ses- 
sions Judge of Mymensingh. 


Wira advertence to the case of Sheik 
Gohu (58, Statement IV )ethe Court observe 


cases of culpable homicide advert to the con- 
sideration of the act done by the accused 


The ų 
Court desires to point out that this circum- 


being “so imminently dangerous,” &c. 


stance, which, under the 4th clause of Sec- 
tion 300 of the Indian Penal Code, is one 
which raises culpable homicide to murder, is 
not applicable when the action was done 
with intention of causing deuth or bodily 
injury, but to acts done recklessly though 
without such distinct intention, of which an 
illustration is given in the Code itself. 
Illustration (D). 


. ® 
« 4, without any excuse, fires a loaded 
cannon into a crowd of persons, and kills one 


of them. 


he may not have had a premeditated design 


A is guilty of murder, although 


to kill any particular individual.” g 


os 
b 
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Dd 





Hxempts Nowab Syud Mahomed 
Zamicol Abdeen from personal at- 
tendance in the Oivil Courts. 


CIRCULAR MEMO. No. 2. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate side, to the Civil Authorities in 
the Lower Provinces, dated Calcutta, the 


23rd June 1868. 
(Civil Side). 
Present : 
The Hon’ble G. Loch, Judge. 


Tue Government of Béngal* having been 

pleased to exempt 

* SceGovernmentlet- Nowab Syud Mahomed 

aera dated Sth = Zamiool  Abdeen, of 

Moorshedabad, from 

personal attendance in the Civil Courts, the 

High Court direct that his name be included 

in the list prepared under the provisions of 
Section 22 Act VIII of 1859. 





Mode in which the average ‘duration 
of Civil suits is calculated to be 
shewn in Annual Statement No. 6. 


CIRCULAR MEMO No. 3. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
Appellate side, to all Zillah Judges and 
Judicial Commissioners, dated Calcutta, 


the 25th June 1868. 





— -= 


, (Civil Side). 


Present; 


The Hon’ble G. Loch, H. V. Bayley, L. $. 
Jackson, and A. G, Macpherson, Judges. 


Tue Zillah Judges and Jalicial Commis- 
sioners of the Lower and Extra Regulation 
Provinces are requested to state the modo in 
which the average duration of Civil suits in 
the Mofussil Courts of different grades is 
calculated when Annual Statement No. 6 is 
prepared for submission with the local Ad- 
ministration Reports. | 


In order to enable the Court to form an 
exact opinion on the subject, the actual 
figures and calculations for 1867 should be 
submitted. ' 





Rescinds Circularorder No. 55, dated. 


17th November 1854. 
CIRCULAR Neo. 7. 


From the Registrar of the Wigh Court of 
Judicature aé Fort William in Bengal, 
Appellate side, to all Civil Judges, dated 
Caleutta, the 25th June 1868. 


(Civil Side). 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble G Loch, H, Y 
Bayley, L. 5. Jackson, and A. G 
Macpherson, Judges. 


The Circular Order No, 55 of 17th No 
vember 1854 being applicable te 2 procedura 
no longer in existence, has become obsolete 
and is hereby rescinded, '  @ 


D 
a r o 


S. 
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Points out that a subordinate Judge 


on appeal, cannot order a Judge of 
an inferior Court of original juris- 


diction to make a local investiga- 


tion, 
CIRCULAR No. 8. 


From the Registrar of the High Court of | 
Judicature at Fort William in Bengal, 
Appellate side, to all Civil Judges, dated | 


Calcutta, the 3rd July 1868. 
(Civil Side.) 
Present: 


The Hou’ble Sir Barnes Peacock, Kt., Chief | 
Justice, and the Hon’ble G. Loch, M. V. 
Bayley, L. S. Jackson, aud A. G. Mac- 
aiena Judges, 


SEVERAL instances having been brought to 
the Court’s notice, in which a Priocipal Sud- 
der Ameen (subordinate Judge) trying a 
case in appeal from a Moonsifi’s decision, 
directed the Moonsiff, by an order of remand, 
to make a local investigation in person, the 
Court think it necessary to point out that 
it is not competent toa subordinate Judge 
to issue such ati-“order to the Judge of 


an inferior Court of original jurisdiction, 
or to impose upon such inferior Judge the 
duties of a Commissioner under the Code of 


Civil Procedure. 
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Such interruption of the duties 3 n in- 
ferior Court is nn interference with the 
arrangements of Government and with the 
convenience of the public, which is not war- 
ranted by law or justifiable in point qf proe 


priety. 


Circulates instructions regarding the 
escort of remittances to Collectorate 


Treasuriss. 


CIRCULAR No. 9. 


| From the Registrar of the High Court of 
Ld 


Judicature at Fort William in Bengal. 
Appellate side, tv all Zillah Judges and 
Judicial Commissioners, dated Calcutta, 


the 13th July 1868. ° 
(Civil Side.) 
Present : 


The Hon’bie G. Loch, H.eV. Bayley, and 
L. S. Jackson, Judges. 


I am directed to forward herewith, fot 
your information and guidance, and for com- 
munication to the Moonsiffs subject to your 
control, the subjoined copy of a Circular 
having reference to the esegrt of remittances 
to Collectorate Treasuries, which has bea 
addressed by the Inspector-General of Police 
to Deputy Inspectors General and Dis‘rict 
Superintendents, and’ has bean approved by 


thé Lieutennnt-Governor. 5 


D 


V. 


if 


Civil ® . 





e : 
Tenge remind you that the orders of 
Government of the Ist March 1864, No. 


1338, which-are modified by the present 


Circular, will be found attached to the 
Court's Circular Memorandum No. 9, dated 
10th March 1864. 


‘ 
e 


Circular from Lieutenant- Colonel J. R. 


Pughe, Inspector-General of Police, Lower |’ 


Provinces, to all Deputy Inspectors- Gene- 
ral and District Superintendents of Police. 
In modification of the orders contained 
in Government letter No. 1838 of Ist March 
1864, published with this Office Memoran- 
dum No, 8834, dated 21st idem the Lieutenant- 
Governor is pleased to direct as follows :— 
“Where Moonsiffs’ Court exist, a day in 


each month will ke fixed by the Judge on 


. r e e 
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which the money will be paid over to the 


Police for transmission to the Treasury.” 


1 


2. The Moonsiff will give notice at the 
Police Station on the day before the guard 
is required, aud the Police Officer in charge 
will himself, on the day appointed, proceed to 
the Moonsiff’s Cutcherry with a guard, as 
directed in Circular No. 28 of 1867. 

3. He will receive charge of the neg: 
aud at once make it over to the guard with 
&® memorandum of the amount. The Officer 
in charge will forthwith proceed with it to 


the Treasury or sub-divisional Treasury. 


` 4. Should any necessity arise for a second 
remittance during the month, the 
course will be pursifed on due notice being 


given at the Police Station. 


+ 


3 


same 


o 
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i a a 
Enjoins rules for the production as 2nd.—The grounds of such phew or 


witnesses in Civil and Criminal | application shall be that the prisoner sought 


cases of persons confined in Civil ; to be produced as a witness, is a necessary 
ane Criminal ene: | witness, without whose evidence the party 
CIRCULAR ORDER No. 10. | secking to examine him cannot safely go to 
trial. The Judge, before complying with | 


the application, may require to be safistiod 
Judicature at Fort William in Bengal, ' +) such manner as he may deem proper as 


From the Registrar of the High Court of | 


to all Zillah Judges, Judicial Com- to the existence of such grounds. 


missioners, District Magistrates, and De- 8rd.—It shall not be competent to the. 
puty Commissioners, dated Calcutta, the | District Judge, but it shall be competent 
Tth September 1868. to the High Court on the application of 


the District Judge, to direct the attendance, 
(Civil and Criminal.) | for such purpose as aforesaid, of any 
Present: ‘prisoner confined beyond the local limits of 


The Hon’ble Sir Barnes Peacock, Kt., Chief the jurisdiction of the Judgo so applying. 


‘ Justice, and the Hon’ble G. Loch, H. V. 4th.—Prisoners in jail at a greater dis- 


tance than 100 miles from the place where 
Bayley, L. S. Jackson, and A. G. Mac- ; their evidence is requiyed in Civil cases, 


pherson, Judges. whether within or without the local limits . 


' Tuere being no rules -under which: of the district, may be examined under a 
‘commission issued in accordance with the 
provisions of Section 175 Act VIII of 1859. 


Commissions under this rule may be directed 
Criminal cases, and it beifig very desirable! fo the “officer in charge of the jail” in 


prisoners confined in Civil or Criminal jails! 


can be produced as witnesses in Civil or 





in the interests of justice that reasonable| which the prisoner to be examined is 


facilities should exist for obtainiug the evi- | coufined. 


dence of such persons, when material to cases | 5th.—The cost of bringing up a prisoner 
under trial and calculated to promote the | °° ° witness, or of examining a prisoner 
under a commission, shall bg paid by such 
party as the District Judge or the High 
on the subject are laid down by the Court | Court respectively may direct, unless, for 


reasons to be recorded, the Judge shi all o 


administration of justice, the following rules 


with the concurrence and at the ane scant 
otherwise direct, a deposit to meet such 





of His Honor the Lieutenant Governor of 
- f cost shall be made before issue of the 
Bengal :— ° 


lst.—The District Judge, either on the 


Judge’s order. 


6th —Tt shall be competent to the District 
motion of any person interested, or on the | Judge to direct summonses to defendants in 
application of any inferior Court, Civil or | Civil cases, who are prisoners in any jail or 
Criminal, may direct the attendance of any lock-up within his district to be served on 
ae at _ , | such defendants within the preciucts of such 
prisoner confined within the local limits j.. 
jail or lock-up, in sueh manner as the 

Lieutenant Governor may, by his ofder, from 

2. 


Civil or Criminal. time.to time direct. 


of his district to give evidence in any case, 


D + 


Vv 
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Communicates the 
sanctioned for the Libraries of the 


Lower Courts. - f ~ 


CIRCULAR No. 11. 


From the Deputy Registrar in charge of the 
| Office of Registrar of the High Court of 
Judicature at’ Fort William in Bengal, 
to Judges and Judicial Commissioners, 
Lower and Extra-Regulation Provinces, 


dated the 26th October 1868. 


(Civil Side.) 
Present : 
The Hon’ble G. Loch, Judge. 


THE Judges and Judicial Commissioners 
subordinate to 
the High 
Court are in- 
formed that 


(A) 1, All the Regulations nd 
° Acts in force. . 
2. Macnaghten’s Hindoo and 
Mahomedan Law. 


3. Pues (or n the Lieutenant- 
where that law applies), sed 

4. Duttaka Chundrica and Governor, on 
Mimansa. the lst of 

5. The Weekly Reporter from April last 
the commencement to the 2 


sanctioned the 
supply of the 
books named 
inthe first list 
(A) on the 
margin, for 
and Subordi- 
nate Judges ; 
and, on the 


end of 1865. 
. Norton on Evidence. . 
2 . Broughton’s Act VIII of 
r ` 1859, New Edition. 
. Thomson ‘on Limitation of 
Suits, 


O Non 


the office Libraries of Judges 


(B) 1. Regulations and Acts in 


force, š 
2. Macnaghten’s Hindoo and 14th ultimo, 
. Mahomedan Law. the supply of 


3. Dyabhaga (or Mitakshara), 


he book 2 
4, The Full Bench Rulings of t ie Pang) he 


the High Court about to cified in the 
be brought out by the second list 
Council for Law Reporting (B), for the 
in Bengal. Squier ase 
5. Norton on Evidence, Librar 166 O f 
. Moonsiffs. 


lists of books 


BaN 
2. Such of the Moonsiffs as aqgkeedland 
English will be supplied with the bovks 


sanctioned for them in that language. 


3. The above information, as far as it 


relates to Subordinate Judges and Moonsitfs, 


should be communicated to those officers. 


Blank Statements not to be sent up 


with the Quarterly Statements. 
CIRCULAR No. 12. 


From the Registrar of the High Court of 
Judicature at For® William in Bengal, 
to the Civil Authorities in the Lower and | 
Extra-Regulation Provinces, dated the 


27th November 1868. 
(Civil Side.) 
Present: 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges, 


THE Court direct that in future blanke 


Statements be not sent up with Civil Quar- 


terly Statements, as they only cumber the 


office. Whenever, therefore, any Statement 


is blank, a note to that effect will be entersd 
at the foot of Statement No. 1 and the 
blank Statements will noé be sent up. 


10 Civil 
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„Opinions on this important question. The 
rules, it may be stated, comprised the fol- 
lowing provisions :— ~ 


i 


I.— Where there were regular Courtsin Native 
States, the holder of a decree obtained 
from a British tribunal was himself to 
apply to such Native Courts for the exe- 
cution of his decree. 


II.— Where there were no regular’ Courts, the 
decree-holder was to bring the decree to 
the notice of the Native ruler, through 
the Political Represeptative of the Bri- 

_ tish Government, who was to recommend 
to the Native Chief or Prince that effect 
should be given to the decree in whatever 

* way the system of administering justice 
in such State would permit. 


- s{1.—The practice of reciprocity in execution of 
Y decrees between our own and Native tri- 
` bunals was, if possible, to be adopted. 


4.. The replies to the Circular above men- 
tioned, of the 10th of April, inviting opinions 
and suggestions, have been received and have 
been fully considered b? the Government 
of India in Council. 


5. ‘The opinions of the experienced offi- 
cers consulted on this question differ consi- 
derably both as to the propriety of issuing 
the proposed instructions and as to the pos- 
sibility of attaining the end which the 
“Government had in contemplation. 


6. The Governor General in Council sees 
no reason whatever to question the sound- 
ness and equity of the principle laid down 
in the Circular of the 10th April 1867; nor 
does he cease to hope that, in process of time, 
regular tribunals may gradually be establish _ 
ed in all important Native States, which 
shall eventually secure the confidence of suit- 
‘ors, which shall-be reliable instruments for 
the execution of the decrees of British tribu- 
nals, and which, in their turn, shall deliver 
decrees such as would, in ordinar y cases, 
be respected by our own Judges. 


7. But looking to the weighty objections 
urged by several’able and experienced offi- 
cers to the adoption of the second provision 
of the Circular in question, to the inexpe- 
diency of subjecting -Native Princes and 
Chiefs to the constant official pressur@ of the 
British Representatives, to the irritation and 
complications to which such a course might 
possibly give rise, and to the probability 
that, in the end, the legitimate influence of 
high Civil or Military Officers may be 
weakened or diverted from its proper scope, 
the Government of India is not prepared to 
insist on carrying out the instructions which 
it had previously contemplated in the in- 
terest of honest and successful suitors. In 
future, then, all Administrations and Political 
Representatives of the British Government 
will be guided solel? by the following in- 
structions. 


8. Therule contemplated for cases and 
States where regular tribunals exist will 
still be maintained. Holders of decrees ob- 
tained in British tribunals must present them 
themselves, or by their lawfully constituted 
agents, for execution before such tribunals, 
without in any way invoking the aid or re- 
lying on the influence ofthe British Represnt- 
ative. The question of reciprocity in the 
execution of decrees is one which the tribunals 
of the respective Governments must decide. 

9. Where there are no regular tribunals, 
the Political Representative will, as a general® 
rale, abstain from putting any pressure on, 
or using his influenée with, the Chief or the 
Durbar, in order to the execution of a decree 
obtained in British territory. . 


10. Nor ought this determination to in- 
flict any real hardship on claimants who suc- 
cessfully have resorted to our Courts for re- 
dress. 


ll. In many cases: where large sums of 
money are claimed from debtors resident in 
British territory, such persons, if they ab® 
scond into Native states, leave either pro- $ 
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CRIMINAL CIRCULAR ORDERS. 








Promulgates rules regarding the 
conduct of trials and preliminary 
inquiries before Magistrates. 


CRIMINAL CIRCULAR No. 5 A. 


From the Registrar of the High Court of 
Judicature at Fort Wiliam in Bengal, 
to Magistrates, dated Calcutta, the Téh 
September 1868, 


(Criminal Side.) 
Present: 


The Hon'ble G. Loch, H. V. Bayley, L, S. 
Jackson, and A. G. Macpherson, Judges. 


Tae Court having had under considera- 
tion the result of trials and preliminary 
inquiries before the Magistrates in 1867, 
as shown in the annexed ‘Table, promulgate 
the following general rules upon the sub- 
ject :— > 

Every Magistrate, who is authorized to 
receive ‘complaints, is enjoined to comply 
strictly with the provisions of Sections 66 
and 67 of the Code of Criminal Procedure.’ 

The examination of the complainant is 
not to bea mere form, but an intelligent 
inquiry into the subject-matter of the com- 
plaint, carried far enough to enable the 
Magistrate to exercise his judgment as to 
whether there is or is not sufficient ground 
for proceeding. 

_Where it appears to the Magistrate that 


there is sufficient ground for proceeding, - 


he is to issue his summons, or in certain 
eases his warrant, for the appearance of the 
accused before the’ Magistrate himself or 
-before some other Magistrate having juris- 
diction in the case. .Where, in the judg- 
mert of the Magistrate, there is no sufficient 
ground for proceeding, he is to dismiss the 
complaint. 

The examination of the complainant is to 
be upon oath or solemn affirmation, and is to 
be taken by the Magistrate himself. 

The order upon such examination for the 
issug of warrant or summons, or for dismiss- 
ing the complaint, shall be in the hand- 
writing of the Magistrate himself. 

The provisions of Section 180 should be 
resorted to in cases of doubt, in respect of 
the offences to which this Section applies. 
When a Magistrate directs a previous en- 
quiry to be made into tho truth of a com- 
plaint, under the provisions of Section 180, 


he should fix aday for the further apptar- 
ance of the complainant, and for taking into 
consideration the report of the officer direct- 
ed to make such enquiry, with a view to the 


issue of process, or otherwise, as the Ma- , 


gistrate may find proper. 

Complaints should be received at a fixed: 
hour each day, and should be immediately 
numbered in the order of their receipt. They 
should thea be entered in a book to be kept 


in the form annexed. ‘This book should be 


kept under the special control of the Magis- 
trate himself 


Jt will be the duty of the Magistrate of 


the District to take care that these rules are 
exactly observed by all Magistrates within 
the district who receive Gomplaints, and he 
should impress it upon his subordinates that 
the object in view is not to secure a certain 
proportion between acquittals and convic- 
tions, That is merely a result which may 
suggest a necessity for inquiry. Tha real 
object of the rules is to ensure that 2b per- 


son shall be compelled to appear before œ 


Magistrate to answer to a criminal charge, 
unless a Magistrate has first satisfied him- 
self that there is reason for proceeding 
against such person. 


The very knowledge that the complain- 
ant will be at once brought face to face with 
the Magistrate, and that his examination 
will be a reality, may be fairly*sxpected to 
have the effect of keeping out of Court many 
false and some exaggerated complainis, and 
the examination itself will sliow the slight 
foundation on which many charges rest.. 


In cases where the Magistrate muy have 


@ suspicion that the charge is false or vexa- 
tious, but the suspicion’ is not sufficiently 
strong to justify him in withholding process, 
he may fairly warn the complainant of the 
risk which he runs ‘of being prosecuted for 
afalse complaint or of being ordered to pay 
something to the accused by way of amends. 
But he will, of course, be careful not to do 
so in such a manner as to deter hoyest com- 
plainants. 

It will be the duty of the Séssions Judge, 
whenever he has reason tb believe ‘that 
proper care as to the issuing of process has 
not been exercised by his subordinates, to 
inquire how far thé rales above laid dow 
have been observed and qurried oute =, 
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11,751 59 41 | 186 
1,221 | 57| 43) 344 

689 62 38 | 2879 
2,244 68 B2 | 212 
2,595 58 42 | 16.5 
1,547 55 45 | 229 

va» |1,22,890 | 1,980 | 1,620 | 7349 
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REGISTER OF CRIMINAL COMPLAINTS, 





ee ee ~ OFFENCE 
No. FoR DATE. c S : THANNAH, CHARGED, WITT Ondens PASSED.| REMARKS, 
MONTH, OMPLAINANT; SECTION oF P. C, 
1 |ist March ...| Alee Bux... ... ua Theft, 380, P. C. | Enquiry under 
| 30, C. €. P. 
| directed 
Ya a eA Noor Jehan... ...' Assault, 352 a ca 
| GO) wes 'ce- aes 
| 
Ooi Gis. >a) Mahomed Alee ... , .. - | Cheating, 415... | Warrant graut- 
CO eis. ancy Se 
Eja » 1. | Phoolbee Beebee.. ... | Rape, 376... Warrant grant- 
ed iir ai ue 
t 
Siow p s. | Mr. Smith, ,. Criminal Breach 
of Trust, 406.. Watang grant- 
7 Od iiee.. eae Sees 
6 | 2nd ,, Tafuzzul Hosen .. Plunder of 
Crops se ae Taqnicy a tiroee 
j ed .. 
7 bP! 13 
8 
s 
"9 
— ee ee 
e 
$ e 
> e 
e 
b s 
e 
e 
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Dirty, discontinuance of 





Statement of convictions, 


CRIMINAL CIRCULAR ORDER No. 6. 


Fiom the Registrar of the High Court of 


Judicature at Fort Williamin Bengal, 
to Sessions Judges and Judicial Com- 
missioners, dated Calcutta, the 9th Sep- 
tember 1868, ° 


(Criminal Side.) 
Present : 


The Hon’ble G. Loch, H. V. Bayley, L. S. 
Jackson, and A. G. Macpherson, Judges, 


Tne High Court are pleased to direct that 
the submission 
of Sessions 
Statement* No, 
5 be discon- 
tinned,and that 
no cases be in- 
cluded in Sessions Statement t No. 4, which 
have been referred to the High Court under 
Chapter XXVIII, Code of Criminal Pro- 
cedure. i 


* Abstract Statement of persons ac- 
quitted before the Court of Session, 


t Abstract Statement of prisoners 
punished, withont reference to the H¥&h 
Court, by the Court of Session. 
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Sessions | Directs that the residenc 
Statement of acquittals, and the 
omission of referred cases from 


convicted be entered 
issued to officers in cha 


CRIMINAL CIRCULAR OQO 


From the Registrar of the E 
Judicature at Fort Willia: 
to all Criminal Authoritie. 
cuita, the 10th September 1 


(Criminal Side.) 
Present: 


The Hon’ble G. Loch, H. V. 
Jackson, and A. G. Macpher 
DirericuLtty and doubt bas 

the preparation of the “ Rall 
Prisoners” (kept by the P 
ment) in Gonsequence of the 
in warrants of imprisonment 
of residence of persons convi 
tenced, the High Court are ple: 
that in future Judicial Office 
in the Warrants issued to Offic 
of jails the residence of the | 
they convict and sentence. 
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States how a charge is to be entered 
in the statement of convictions when 
e 


aperson is convicted of only one 


charge out of several. 


CIRCULAR No. 8. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Sessions Judges in the Regulation 


and Extra-Regulation Provinces, dated 


the 27th November 1868. 
(Criminal Side.) 
Present: 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S, Jackson Judges. 


Tae Court request that when persons 
are charged with several offences and con- 
victed of one only, the head of charge on 
which they have been convicted may be 
_indicated in Column 5 of the Sessions 
Statement No. 3 by red under-lining, thus— 


Culpable homicide. 





Circulates Full Bench Ruling that a 
conviction of a prisoner pleading 
guilty before a Sessions Court is 
valid although there are no Assess- 


e 
ors. 


CIRCULAR MEMO. No. 1. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to Judges, dated the 27th 
November 1868. 


Sessions 


(Criminal Side.) 
Present: 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


A Fou. Benca of the Court have ruled 
that the conviction of a prisoner, pleading 
guilty before a Court of Session, under Sec- 
tion 362 of the Code of Criminal Procedure, 
is valid although there are no Assessors. 


CIRCULAR MEMO. No. 1. 


The above ruling is circulated for the in- 
formation and guidance of the Sessions 
Judges in the Lower and Bxtra-Regulation 
Provinces. 


By Order, 
(Signed) F. B. PEACOCK, 
Registrar. 


in the Magistrate's Statements. 


CIRCULAR NO. 9. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Criminal Authorities, Regulation 
and Extra Regulation Provinces, dated 


Caleutta, the 15th December 1868, . 
(Criminal Side.) 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble G. Loch, H. V. r 


Bayley, L. S. Jackson, and 'A. G. Mac- 


pherson, Judges. 


THe Court, having reason to believe that 
it is the practice for Magistrates to hear ap- 
peals from the orders of District Superin- 
E a E T a suchvap: 
peals are heard by a Magistrate as head of 
the Police (and he has no jurisdiction to reer 
them as Magistrate) they should not be 


shown in the Magistrate’s Returns. 


2. The Court also direct that the cases 
of Ministerial Officers punished by fine for 
neglect of duty be not entered in the Magis- 


trate’s Statements. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Sessions Judges in the Regulation 
and Extra Regulation Provinces, dated 
Calcutta, the 19th December 1868. 


(Criminal Side.) 
Presents: 
The Hon’ble L. S. Jackson, Judge, 


THe Court direct that the numbers given 
in column Ist of Session Statement III may 
be those which the cases bear in State- 
ment IV respectively, giz., in the order of 
trial in the Court of Session. 


The Magistrates’ No. may be conveunient- 


ly given below thisin the Ist column of 
Statement IV. 


Directs Sessions Judges not to in- 
dent for fly-leaves to Statement 
No. &: 


CIRCULAR MEMO. No. 3. 


From the Registrar of the*High Court of 
Judicature at Fort William in Bengal, to 
the Sessions Judges in the Regulation 

dated 


and Non-Regulation Provinces, 


Calcutta, the 21s¢ December 1868. 
(Criminal Side.). 


Present: > 


The Hon’ble L. 8. Jackson, Judge. 


THE Court is pleased to diyect that Ses- 
sions Judges will indent for no more fly- 
leaves or docketed covers to Sessions State- 
ment No. 4 after their presant supply is ex- 
pended, as they will be attached to the 
Statements on receipt in this Office. 


ba 
& 


‘IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Á a a a G e E E A i a 
i 

The 7th November 1866. On the death of the zemindar, the evigin- 

i al proprietoņ, questions arose whether he 

was undivided iu estate with his brother, 

and whether this property was to prss as 

Ez + n| undivided or divided estate. A document 

Lord Westbury, Si amor cone was produced in which the zemindar made 

Edward Vaughan’ Williams, and Sir} testamentary sift of the estate to tho 

Lawrence Peel. appellait’s fither, in the event of the child 

of one of his widows, who was éxectente, not 

Practice — Judgment — Disclaimeér— | proving to be a son. A great deal of litiga- 


p ; tion ensued: but in the suits that were 
Breach of faith with Court. ’ 
brought before the Privy Council in 1844, 


the exact issue whether the family was un- 
divided ot divided had not been so raised as 
: - | to become necessarily thé subject of judicial 
Sreemuthoo Raghdonadha Perya Oodya Taver, | determination. The issue, however, of the 
alleged testamentary paper had to be raised, 
VENS US and the decisiou of tke Sudder Court was 

against-1f. 


Present: 


On Appeal from the High Court at Madras. 
4 


Kuattama Nauchear. 


. When the case came before the Privý 

À suit waa biought by A to recover property in which | Council in 1844, having regard to the law 
on tae i the Privy Sia pian EE ie meen pee touching undivided property, their Lordships 
whether the property was to pass as divided or uardivide so ; eter a 
property, and whether such property Was conveyed away were of opinion that there must be a judicial 
to A’s father by a deed of testangentary disposition ? The determination upon the point whether ahe 
had ade T Aee T tho -i Pil fale pe family was divided or undivided, before the 
Priv ouncil remande e case for determination o ae sae i 
the kne point. On a second appeal to the Privy question of the validity of any devise could 
Council, that Committee were about to enter upon the | arise. No opinion, therefore, was expressed 
question as to the validity of the testamentary paper, upon the issue raised as to the validity rea 

the testamentary paper, which remained 

until it had been ascertained that the pro- 


when A gave up the point that the paper Was in any 

sense testamentary in its character, and disclaimed hav- 
perty in question was capable of being de- 
vised. ‘The Privy Council, accordingly re- 


ing any title under it as a testamentary devise, and the 

Privy Council therefore did not decide that question. 
mitted the case, pointing the parties’ atten- 
tion to the necessity of having it determined 


Hexp that a subsequent suit by 4, in which he sottght 
whether there was division or no division. 


to recover the property by setting up the paper asa valid 
will and testament, was a suit instituted without dona 
. fides, and could not be allowed to proceed, because, first, 
It is plain that when the issue was raised 
whether there was division or ho division, 
the importance of determining whether the 


the nature of the paper was in issue in the fornier suit. 
ind what was in issue niust be taken to have been decided 

paper in question was a valid testamentary 
gift or not would immediately be felt; be- 


by the judgment ; and secondly, because A‘having used 
eause, if it should turn out that it was a 


the document and abandoned all right to itasa will, 
he could not again use it for a different purpose. 
divided property, then the panty in’ posses- 
sion, claiming by virtue of bis Being a ne- 
phew of the deceased praprietor, world 
immediately have been enabled to set up the 
will as constituting his title. But if has 
been contended before us to-@ay that what 
-was said by the Privy Council must be con- 
To render our decision intelligible, it is | sideréd as amountivg tga positive direction 
necessary to make a short recapitulation of | that there should nol, in thtesubsequent litis 
the leading facts of the case, gation contemplated, be any question what -= 
e 


D 


Tre facts of this case have been lucidly 
presented to us, and the case has been argued 
very ably by the learned Counsel for the 
appellant ; but their Lordships feel no difi- 
culty upou the point. All that has Been 
urged is involved in, and decided by, the 
judgment of the Privy Council in the year 
1863, aud what passed before this tribunal 
on that occasion. 


a 
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ever rM¥ed@@except the question of division 
or no division. Itis plain to us that the 
language used by the Privy Council on that 
occasion does not admit of any such con- 
struction. The same point was raised and 
insisted upon before the Judicial Committee 
in 1863; for it was then contended, on be- 
Ralf of the present appellant, or those who 
preceded him in title, that the suits which 
had been instituted and were brought by 
way of appeal were suits that transgressed 
the limits imposed by the order of the Privy 


-Council in 1844¢being, in effect, the same 


argument that we have heard to-day); bnt 
that contention was ovc -ruled, and it was held 
that the order of the Privy Council in 1844 
did not at all interfere with or preclude the 
parties from bringing forward the claim, and 
instituting the suits which they had institut- 
ed subsequently to 1844, the decrees in 
which were the subject of the appeal to the 
Privy Council in 1863. | 


We take as an example of these suits the 
form of the suit No. 10 of 1856. One of the 
present respondents fled her plaint in that 
suit for the recovery of the zemindary, and 
the question of the forgery or genuine- 
ness of this alleged testamentary paper was 
distinctly raised in that plaint. By the 
answer to it, the present appellant, answer- 
ing by his guardian, did not set up the al- 
lected testamentary paper, but he rested his 
defence on the ground that as to this proper- 
ty the brothers were undivided. Ultimately 
all the suits came before the Judicial Com- 
mittee of the Privy Council in 1863; and 


» ‘the Judicial Committee were of opinion that 


that question of division or no division was 
after all immaterial, because they found it 
clear that the gsemindary in question was 
self-acquired property ; that is, that the de- 
censed proprietor had been the first purchaser 
of it; and they accordingly held, that even if 
éhe brothers were undivided, yet that the 
estate being self-acquired was not governed 
by the law applicable to undivided property, 
but descende! to the heirs general, and was 
capable, therefore, of being devised. Imme- 
diately, it became most material in the mind 
of the Judiciat Committee of 1863 to deter- 
mine the question with regard to the testa- 
mentary paper ;°but they were wholly re- 
lieved from the necessity of doing so, be- 
cause the present appellant then appearing 
by most able Counsel, as réspondent at the 
Bar, deliberately totd their Lordships that, 
although the paper in question had been 
familiarly, called*a will, the name had been 
introduced only as a short denomination of the 
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instrument, which in reality was not testa- 
mentary, and neither had, nor was ever in- 
tended to have, the effect of devising the 
property- and that the respondent did not 
claim any title under it as a testamentary 
devise, but used it only as conclusive evi- 
dence of what the opinion of the last pro- 
prietor was, viz., that this zemindary was in 
reality undivided property. It is quite plain 
why the learned Counsel for the then re- 
spondent adopted that course. In their minds 
it was thought safest to rest their case upon 
the question of division or non-division. 
They appear to have reasoned thus :—“ If 
we set up this as a will, then itis a conclu- 
sive declaration by the alleged testator that 
the property was devisable ; and if devisa- 
able, that it was not undivided. We will, 
therefore, abstain from treating that instru- 
ment as an instrument of title. We will 
abstain from insisting upon it as a deyise, 
and we deliberately tell the Judicial Comlnit- 
tee, that it is not to be regarded as being in 
any sense testamentary.” The result, there- 
fore, was that the Judicial Committee, care- ` 
fully acting, as it did throughout, in the 
hope and with the express object of prevent- 
ing further litigation, recorded in its judg- 
ment the fact that the respondents’ Counsel, 
the present appellants’ Counsel, had deli- 
berately elected to disclaim any title under 
that instrument as qa will, and that, therefore, 
its validity or invalidity became no lenger 
material for decisiou. 


That being the state of the case, we are 
now called npon to approve of a suit, subse- 
quently instituted by the very person who’ 
had deliberately given this character to the 
instrument,—a suit founded upon an allega- 
tion wholty contradicting what he had stated 
to this Court of Justice, and insisting upon 
this paper as being a valid will and testa- 
ment, Itistmpossible that any such suit 
should be allowed to proceed. In the first 
place, it is clear, upon the former record, 
that the appellant had then the power of 
relying upon that document as being a valid 
will, He jn effect stated, or might have 
stated, his defence in the suits of 1856 in 
the alternative. He might, frst, have insisted 
that it was an undivided property, and 
that, therefore, the plaintiff in those suits had 
no interest therein ; and secondly, he might 
have pleided—‘ But if it shall turn out to be 
“a divided property, then my title arises 
“ under this instrument, and Í plead and rely 
‘upon it as amounting to a valid devise in my 
“í favor.’ When a plaintiff claims an estate, 
and the defendant being in possession resists 
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that claim, he is bound to resist it upon all 
the grounds that it is possible for him, accord- 
ing to his knowledge, then to bring forward. 
The present: appellant might have insisted 


on the validity of the alleged will; but 


instead of doing so, when his suit came on to 
be heard and decided in the Court of final 
appeal, he in effect disclaimed all title under 
. the instrument asa will, and insisted that 
it must be regarded by the Court as not be- 
ing testamentary. There would be an end 


to all security in the administration of justice 


if the course now taken by the appellan 
of setting up the will were allowed. i 


On every ground, therefore, — first, on the 
general ground that the thing was in issue, 
and that what was in iesue must be taken fo 
have been decided by the jadgment; second- 

‘Ty, upon the personal ground that the ap- 
pellant, having used this: document and 
abandoned all right to it asa will, cannot 
now use it fora different purpose,—we are 


of’ opinion that there is no doubt as-to the. 


correctness of the determination of the - Court 
below. We regard this suit, in which -the 
“present appeal is brought, as a suit institut- 
ed without bonafides, and directly contrary 
to--what thé appellant must be considered 
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Council, as) 
Sir Roundell Palmer.—The ques” my 
motive for presuming to mention it. 
| The 1st February 1867. 
. Present: E 


The Hon’ble: Sir James W. Colvile, Sir 


*' Edward Vaughan Williams, Lord Justice 


`. Cairns, Sir Richard T, Kindersley, and 


Sir Lawrence Peel. 


Gift — Evidence — Hindoo widow — 
Stridhun— Mitackshara. 


On Appeal from the late Sudder Court at 
a Agra. 


' Mussamut Thakoor Dayhee, 
VETSUS 
9. 


Rai Balack Ram and others. 


In establishing the validity of a deed of gift taken 
from a woman stricken with a mortal disease and in 
expectation of death, proof at least of equal strictness 
as is required to prove a testamentary disposition must 
be given, and the proof to support such a transagtion 


to be bound by ; and we have no hesitation, | 
therefore, in advising Her Majesty to | affirm’ 
the decree, and to direct that this ap- 
peal be dismissed with gosts. i 
Sir Roundell Palmer.—If it would not 
be taking too great a liberty, it may be a 
„satisfaction to' your Lordships to know that. 
what Sir Hugh Cairns did at the Bar was a 
mere repetition of what had been done in the 
printed answer to the appeal by the re- 
spondent in India, and your Lordships will 
find it at page 218,:paragraph 39-of the Re- 
cord of 1863. If I may be permitted to 
read it, it runs thus :—‘“.In- opposition to 
paragraph 64 of appeal petition, respondent 
« submits that the correspondence which pass- 
« gd at the time shows that the Government 
“ authorities did acknowledge the prima facie 
‘right of the respondent’s grandfather, and 
“that the Civil Court was correct in terming 
c the will:a mere declaration of right., Itis 
«t only necessary to refer to Regulation V of 
“1829 to perceive that it could not possibly 
“be more, and thatin quoting it the Govern- 
“ment officers could only have viewed if in 
‘that light, and not as a bequest.” Ce 
Lord Westbury.—I am-very glad that 
‘you have stated that, because it removes 
‘from the case any possibility of its being sup- 
posed that Sir Hugh Cairns either mistook 
or exceeded his instructions. | 





she was about, and intended to make such disposition 
of_her property. 


According to the Mitackshara a Hindoo widow may dis- 
pose of moveable property inherited from her husband, 
a power she does not possess under the law of Bengal, 


inherited. On her death the immoveable, and the 
undisposed of moveable, property pass to the next heirs 
of: her husband. ` 


The devolution of stridhun from a childless widow 
is regulated under the Mitackshara by the ngture of her 
marriage, and if, the mayriage was according to the four 
approved forms, the stridhun ‘goes to the oollateral 
heirs of. her husband. ë 


Tue question on this appealis the right 
of suceession to certain property of which 
one _Choteh Bebee, a Hindoo widow died 
possessed. She was the widow of one 
Ramjee, who. died in 1824 „without issue ; 
and. he was the only son and Ieir of Benee 
Ram, one of the five sons of Rai Suhoj Ram. 
The respondents are all -descended from the 
-last-named ancestor through one or other of 
his four other sons, and are admitted to be 
the collateral male heirs of Ramjee living at 
the date of his widows death. „The appel- 
lant is the niece of Chẹèteh Bebee, her 
bróther's daughter. She is said to havo 


f] . Po W 


ought to be sufficient to establish that she knew what 


d 


but by both laws she is restricted from alienating any - 
immoveable property, whether ancestral or acquired, so ' 


- = =- m = — -m or 
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, © says :— The disposal of the case rests on 
, two important issues—1st, 


~~ 
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been fit Mer infancy adopted by her aunt, 
and. treated as a daughter. But the word 
“ adopted” must here be taken in its popular, 
and not in its technical sense. It is not 
now contended that the adoption was of 
that kind which, according to Hindoo Law, 
would create between Choteh Bebee and the 
appellant the relation of parent and child 
for all religious and legal purposes, or give 
to the latter auy right of inheritance. The 
question in this case is, whether the proper- 
ty in dispute on the death of Choteh Bebee 
déscended to the respondents as the col- 
lateral heirs of her husband then living, or 
passed, under a deed of gift alleged to have 
been executed by her shortly before her 
death, to the appellant. That property is 
partly . moveable, and partly immoveable. 
The latter is situated in the districts of 
Tirhoot, Behar, Shahabad, and Benares, and 
the deceased was domiciled at Benares. 
Therefore, the law by which the succession 
to the whole is governed is that of the 
Western Schools. 


The issues recordeds in the cause were, 
whether Mussamut Choteh Bebee was com- 
petent to bestow the property in gift or not ; 
and if she was, whether the deed of gift 
telied upon by the defendant (now the 
appellant) is valid or not. Between the date, 
however, at which the issues were recorded 
and*that of the trial a change took place in 
the constitution of the Court of the Principal 
Sudder Ameen of Benares, in which the 
cause was pending; and Mr. Smith, by 
whom it was tried, in his judgment, 


Whether the 


property, which was the subject of the gift 


2 


to the defendant Was joint ancestral or not? 
2nd, Whether the alleged deed of gift is or 
is noLa Sond fide instrument ?” The first 
of these questions, as ° will hereafter be 
shown, is by no means identical with the. 
first recorded issue. Mr. Smith, however, 
having decided it in favor of the appellant, 
appears to have considered that the necessary 
consequence from his finding was, that 
Choteh Bebee was legally competent to alien- 
ate the.property ; and he further found that 
she had duly exeeuted the deed of gift. He, 
therefore, dismigsed .the respondents’ suit 
with costs. There wns an appeal to the 
Sudder Court of Agra, and that Court, con-’ 
fining its attention to the second of the 
recorded issue, and’ after taking further 
evidence as to the facium of the alleged 


deed of gift, cant to the conclusion that the: 


ingtrument was forged, andon that ground 


e P 
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alone made a decree in favor of the respond- 
ents. The present appeal is against that 
decree. 

Their Lordships, reverting to the recorded 
issues, will consider theim in their inverse 
order. They will first consider whether the 
evidence in the cause can be taken to have 
established that the alleged deed of gift was 
duly executed by Choteh Bebee: The case 
setup by the appellant is the following. 
In 1858, Choteh Bebee undertook a pil- 
grimage to Juggurnoath. She was accom- 
panied by the appellant, the appellant’s 
brother Balkishen, Nathoo Ram, a priest, 
and Bunsee, n menial servant. On herre- 
turn homewards from the shrine, and a few 
days before she reached Midnapore, she was 
attacked with dysentery, and arrived at 
Midnapore very ill and despairing of re- 
covery. The instrument itself expresses 
that she had no hope of getting home ahve. 
It was prepared by Hurry Doss, a pleader 
in the Judge’s Court of Midnapore, and ‘by 


his nephew and clerk, Deenbundhoo Muttye. , - 


It was written in Bengalee, a language 
foreign to the person by whom it purported 
to be executed, n language which it is ad- 
mitted she did not understand. It -was 
executed at the door of the Cutcherry of the 
Registrar of Deeds, to which place both 
Choteh Bebee and the appellant were taken 
in separate pulanquies, and there registered, 
The appellant says, —“ After the registry 
was effected we returned home and left the 
station.” Balkishen says that’ Chotesh 
Bebee remained at Midnapore about two days 
after the deed was executed and registered. 
All the witnesses who speak to the fact seem 
to agree that she died about thirteen or 
fourteen days after the execution of the deed , 
nt aplace ealled Gobiud Chuttee, distant 
about seven days’ march from Midnapore, and 
that her body-was there burned. i 


We have now to consider the evidence 
given to prove this transaction more minute- 
ly; and first it may be well to see what 
evidence there really is that the person who 
put her hand to the iustrumeut was Choteh 
Bebee. 


Tlie subscribing witnesses to it are Bal- 
kishen, Nathoo Ram, Bnunsee, and four 
Bengalees, viz., Tarachund Muduk, Modhoo, 
a Chowkeedar, Sree: Chedum Surma or 
Sirdar, and Deenbundhoo, who was concern- 
ed in the preparation of the deed. The first 
three of the Bengalee witnesses may be at 
once disposed of. Neither their subscrip- 
tions nor the testimony of such as have 
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been examined can add anything: to the 
credibility of the transaction. Tarachund 
almost admits that he was called out of the 
crowd about the door of the Catcherry to be- 
come a subscribing witness, without, previous 
knowledge of . the parties or of the transac- 
tion. He says that Chedum, Surma, else- 
whore called Chedum Sirdar, and Modhoo 
ihe watchman, were unable to write, and he 
does not know who signed for them ; whilst 
Balkishen says, “ Those witnesses who could 
write, signed for themselves, and those who 
could not, Deenbundhoo signed for them.” 
Chedum Sirdar does not seem to have been 
examined, ‘and Modhoo was probably a wit- 
ness of the same class with Tarachund ; for 
his statement that he, a village watchman, 
had been admitted into the presence of 
Choteh Bebee, or had been requested by her 
to sign the deed, is utterly incredible. Be- 
sideg' the evidence of the subscribing wit- 
nesses we have that of Hurry Doss and 
Shamachund Ghose, who took upon them- 


- selves to identify Choteh Bebee to the 


Registrar. Butitis obvious that they could 
only speak to ber identity from information 
derived from those who travelled in her com- 
pany, or from the person spoken of as the 
Chowbey. He was the only resident in 
Midnapore, who it is pretended had ever 
seen or known Choteh Bebee before this 
transaction, He was œ Pundah, a sort of 
priest, who had migrated to Midnapore from 
the upper provinces, and there dealt in 
sweetmeats. His name is not given, aud he 
appears to have been known only as the 
Chowbey-Hulway, an appellation which 
expresses both his sta¢usas Brahmin and 
his occupation as confectioner. What was 
the extent of his previous acquaintance with 
Choteh Bebee does not appear. Balkishen 
says :—“ Sho knew a Chowbey of Muttra àt 
Midnapore. ‘On going to Juggernath she 
saw the Chuwbey, who kept ə shop, but did 
not halt at Midnapore ; she halted further 
on.’ But whatever was the extent of .his 
acquaintance, the Chowbey neither attested 
thé deed nor appeared before the Registrar to 
identify her, nor gave evidence in the cause. 
When the examination of the additional wit- 
nesses took place at the instance of the 
Sudder Court, he had disappeared from 
Midnapore and could not be traced.. There 
is, therefore, no evidence of the identity of 
the person who'signed the deed with Choteh 


~ Bebee except that of the appellant, . her 


brother, their dependant the priest, and a 
servant, This might-have been corroborated 
by satisfactory evidence of the hand-writing ; 


but from the evidence on thatepoiet and a 


comparison of the Nagree signature on the 
deed with the admitted signature of Choteh 
Bebee ,upon ‘other documents, the Sudder 
Court has come to the conclusion that the 


{former is a forgery. The testimony too of 


tlie Kobiraj or native doctor, if forthcoming, 
might have afforded some slight coryoboré- 
tion of the story. He could at least have 
proved. that he was called in to attend a 
woman dangerously ill of dysentery, and 
have shown in what state of body or mind 
his patient was. e ' 

Again, there is no evidence, except that 
of the four persons above mentioned, of the 
time and place of Choteh Bebee’s death. 
Their testimony on that point might have 
been corroborated by that of the police 
authorities of the station where she is said 
to have died. But that corroboration is 
wanting. 

We will next consider the evidence touch- 


‘ing the preparation and execution of the decd. 


Tt seems clear that Hurry Doss, the pleader, 
was called in on the nfght of the arrival of 
the party at Midnapore. He is the porson 
called Sreedhur Moonshee by the Hindustant 
witnesses. There is a good deal of discre- 
pancy in the evidence as to the manner of 
calling him in. He himself says that Bal- 
kishen and Nathoo Ram called on him, and 
said he had been recommended to them by 
the Chowbey. Shamchunder Doss, who 
seems to have been hanging about tue house 
where the pilgrims put up, professes to have 
directed them to Hurry Doss. Bunsee 
says;—‘‘the Chowbey sent for Sreedhur : 
Moonshee.” Nathoo Ram’s evidence is to 
the same effect; and Balkishen says “ that” 
he and the Chowbey went to Sreedhar 
Moonshee, who sent for the writer,” (Deen- 
bundhoo). These, discrepancies, however, 
are not of much importance. It is clear 
that Hurry Doss went to the house where 
the woman alleged to be Choteh Bebee was, 
on the night of her arrival; and, though 
the evidence is not altogether consistent 
on that point, that he -took Deenbundhoo 
with him. . 

Hurry Doss being the prpfesgional person 
responsible for the preparation of the d8cu- 
ment, it is to his evidence that we naturally 
look for a true account of that part of the 
transaction. His statement isto this effect :— 
« I found Choteh Bebee lying down. She - 
said; ‘Are you a vakeel?’ LT snid, ‘I am.’ 
She said, ‘All my propertyeL wish to make 
over in gift to Thakoor Deyhee, my niece’— 

E 
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whee UPae_then sitting by her. I asked 
“what estate ({ulooqua), and what property, 
that a rough copy might be prepared”, She 
snid, ‘To-night I om not at all well, but 
to-morrow morning I will have it all written 
out.” I then returned that ‘night to~ my 


house. The next morning I sent Deen- 


lundhooo to tuke a list, and ascertain what 


she wé'nted to have written. He went, and: 


took down all, particulars. I` said the 
whole of the property was to be made over, 


and that she had no stamp paper.. I then, 


drew out a deel of gift in the Bengalee 
language, and I sent.Deenbundhoo with it 
to Choteh Bebee to be read to her, and 
ascertain whether it was what she wanted. 
Deenbundhoo- returned, and said she had 
agreed to what I wrote. The next day I 


had it all clearly written out on stamp paper, 


and brotght it to the Cutcherry. Choteh 
Bebee and Thakoor. Deyhee also came in 
palkees to the Court; and I then read out 
to Choteh Bebee the contents of the Ribbe- 
namah, and she signed it with her own 
hand. Choteh Bebee was then taken in a 
palkee before the Regi8trar, the door- of the 
palkee was opened, and. the. Nazir ques- 
tioned her by the Principal Sudder Anieceu’s 
orders, and she admitted that she had exe- 
cuted the deed. I received back the Aidbe- 


namah after registry, and the next ~day- 


took it to Thakoor 
Balkishen, 


From this statement it is to be inferred 


Deyhee -. through 


that on the first evening nothing was ex- 


pressed but ~a general intention to make a 


. gift of the whole property; that on the 


s. 


` following morning the pleader obtained more 
through Deen-- 


-particular instructions 
bundhoo ; that hg then, in his own house 
and with his own hand, drew up tho draft 
deed, an¢ sent it by Deenbundhoo to be 


explained to the woman ;° that on the follow- 


ipg day he. had the engrossment made on 
stamp paper tn his own house, and took it 
thence to the. Court-house, where he met 


the two women in their palkees ; that he rend. 


over the fair copy to the woman said to be 
Choteh Bebee out-side the-Court, who-exe- 
cuted it there » that she was then taken in 
her palkee ‘befoge the Registrar, and to him 


‘or His Nazir acknowledged her signature, 


One would have expected that this account 
would have been confirmed, at least by the 
clerk Deenbundhoo, in all its material parti- 


` culars, ‘This, however, is not the case, 


z v 


His statement is that on thè night when, 
according ‘to Herry Doss, ¢Choteh Bebee 
was “too ill to «give full instructions, he’ re- 
; 2 | 


+ 


‘ing three days at Midnapore, 


Here, then, their Lordships have ‘to deal - 
with an instrument avowedly taken ex capife ` 





* [Vol X. 
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‘mained behind and took down from her 


dictation. what he calls a list containing the 
names. of her husband and her father: that 
the rough-copy of the deed was drawn out 
the next day, and was clearly written out 
and taken to her by him. In another part 
of his evidence he says that Hurry Doss 


prepared the rough copy of the deed in her- 


house ; that Choteh Bebee explained to him 
what she wanted done, and that he (the 
witness ) at Choteh Bebee’s request, wrote 
the copy out clearly on paper. .(This pros 
bably means the copy on stamp paper). He 
says that on the same day (being the day 
after the evening on which Hurry Doss 
was first called in), the two women came 
to the cutcherry,. aud that the deed was then 
and there executed and registered. He does 


not state how, or by whom, the Bengalees ` 


instrument was explained to her. The 
testimony of the Hindustani witnesses, on 
the whole, tends to confirm the statentent 


-of. Deenbundhoo rather than that of Hurree | 


Doss. Both Nathoo Ram and Balkishen 


say that both the draft and the fair copy of ` 


the deed were written and explained by 
Deenbundhoo at Choteh Bebee’s house, 


They do not speak to the fair copy haying’ 


been explained to her by Hurry Doss at the 
Cutcherry-when it was executed. They say 


that thé deed was written and executed on. 
the same day, viz., that following the ever- : 


ing of Choteh Bebee’s arrival at Midnapére, 


Bunsee, however, states that the fair copy ` 
on stamp paper was written at the-Cutcherty. 


and that the deed was written after remain- 


lecli from ù woman stricken with a mortal 


‘disease and in expectation of death; that 
. woman being one-of a‘class bie ‘the law 
1 protection. ` 


regards as jif need of specia 
Whatever strictness is required in the proof 
of a testamentary disposition, is, at least, 


equally required here. The document ia : 


written in a character and language -which, 
if in the fullest possession of ‘her faculties, 
she could neither read nor imderstand., 
The accounts given by the witnesses of its 
preparation and ‘explanation are inconsistent 
aud unsatisfactory. If it were even esta- 


blished that the person who put her hand”: 


to the paper were Choteh Bébee, the proof 
would still fall short of that which: cugh¢ 


to be given to support such a transaction—=- 


proof that she really knew what. she was. 


about, and intended to make this disposition | 
of her property. 


iges]: Privy 
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` Again, the Gircumstances of the execution 
are, in their Lordships’ judgment, extremely 
‘suspicious, This sick and almost dying 
woman is said to have been carried down 
on. the afternoon of an August day, and. de- 
posited at-the door of the Cutcherry. Whilst 
lying there she has the instrument ‘explained 
to her, for the first time, by the person chiefly 
responsible for its preparation, through the 
half-opened .doors of her palanquin. She 
executes it, and some of the witnesses of 
her act are picked up then and there out 
of the crowd, One witness says that the 
deed itself was fairly copied at this time 
and place; several, aud that is far ‘more 
credible, that an additional copy for registra- 
tion was then made. After ‘all this cere- 
mony is gone through, she is carried into 
Court and questioned by the Nazir. 


- Now, she might certainly have executed 
the feed in the. privacy of her own house. 
Nor does she seem.to have been bound, by 
the Acts and Regulations touching registra- 
` tion, to appear personally before the Regis- 
_ trar in order to have it registered. She 


miglit have sent it for that purpose by a- 


duly. authorized representative, with one 
or midre of the witnesses who could speak 
to her execution of it. . i 

Appearance in a public Court, : even 
under the protection of a palanquin, ‘is a 
thing repugnant-to the, feelings and habits 
‘of a Hindoo woman of Choteh Bebee’s posi- 
tion, even when she is in perfect health. 
The same feeling might not operate on one 
who personated her, or on one who sought 
to profit by the fraud. And the extraor- 


dinary publicity resorted to on this occasion’ 


seems more ‘likely to have been designed to 
give a colour toa false transaction than to 
have been an incident in a regular one. 


Considering; then, the whole evidence 


and the startling -improbabilities of the- 


case setup, their Lordships are of opin- 


ion that the appellant has failed to establish. 


the validity of the deed of gift on. which 
she relies. 
an this evidence she and her witnesses must 
be taken to have been guilty of conspiracy, 
perjury, and forgery. It is sufficient to’ say 
that the proof falls very far short of what is 


required to support the affirmative of the 


issue, which she was bound to prove. 


If the appellant were suing to recover pos- 
session of -the property from the respondents 


by virtue-of the deed of gift, the conclusion’ 


to which their Lordships have come, would, 
f course, determine the cause. That, how- 


[e] 


Tt is not necessary to, say that 


. prevails in Lower Bengal, the estate of ine 
T o 


ever, is not the nature of the suf; Sand the 


respondents, being the plaintiffs below, have 


_to show a title to the relief which they 


claim. » The object of their suit, as stated in 
the plaint, was to be confirmed in the pos- 
session of the various parcels of immove- 
able property which are therein specified ; tg 
recover certain moveable property *which 
seems to have been under attachment; to 
have. the deed of gift cancelled and set a- 
side; and to avoid the title which the ap- 
pellant was then understood to claim by vir- 
tue of adoption. The first things to be de- 
termined are the status of the family and the 
nature of the property. 


The respondents alleged in‘ their plaint 
that the family of the common ancestor 
Suhuj Ram, -including Benee Ram and 
Ramjee, had continued to be undivided. 
But the evidence, and above all the indis- 
putable fact that Choteh Bebee was in 
possession of the greater part of the pro- 
perty in dispute as heiress of her husband 
for upwards of thirty yems,- seem to their 
Lordships fo support the finding of the 
Principal Sudder Ameen—that Ramjee was 
nota member of an undivided family, of 
which the respondents, whatever be their 
Status inter se, are or represent the other 


‘co-parcerers ; Benee Ram having" separated 
' from his co-heirs, and taken as his sharesof 


the ancestral estate the villages in Tirhoot, 
which form the first parcel of the immove- 
able property that is the subject of this suit. 


. Their Lordships also accept as true the his- 


tory which has been given by the learned 
Counsel for the appellant of the acquisition 
of the other parcels of Immoveable property. 


The state of the family ar the nature of 
the property having been thus ascertained, 
the only question, is, whether the *respon- 
dents became entitled to the possession of it 


heirs of her husband. The appellant’s sup- 


-posed title by adoption has been abandoned, 


and the validity gf the deed of gift has 
already been disposed of. Itis difficult, 


S 


‘on the death of Choteh Bebee as the next® 


however, to deal with the remaining ques- 
tion’ without adverting to thé arguments. 


-which have been addressed #o their Lord- 


ships in support of Choteh Bebee’s power 
to dispose of the property, since the right of 
the husband’s collateral heirs depends in 
somedegree on the nature of the widow’s 
estate, 


The learned Counsel for the appellant— 
whilst they admitted that, by the law as it 
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heritanc’ which a Hindoo widow takes in 
the property of her husband, dying without 
male issue, is limited in its enjoyment ; that 
she cannot alien such property, whether 
moveable or immoveable, except for certain 
defined purposes and subject to certain re- 
sgrictions ; and that it passes on her death 


- to thoge who are then the next heirs of her 


husband—have nevertheless ‘contended that 
this is not the law of the Western schools, 
and have attempted to show that at Benares 
aud in the other Provinces governed by the 
Mitackshara the widow’s estate in her hus- 
band’s property is absolute; that. she bas 
full power to dispose of it ; and that, if she 
fails to do so, it is after her death subject,to 
a different course of succession from that 
which obtains in Bengal. 


The opinion of the. Pundit taken by the 
Sudder Court does not support this conten- 
tion in its integrity... He admits the right 
of the widow to alien moyeable property, 
„whether ancestral or not, and the immove- 
able property acquiged by her husband or 
herself with the’ ‘proteeds of the former’s 
‘share in. the ancestral estate; but- he denies 


“her right to dispose of her husband’s share 


® 


- article, viz., 
rule that a wedded wife, being ‘chaste, takes, 


in tmmoveable ancestral property, and states 
that on her death it devolves on her hus- 
band’s next of kin. He does not show that, 


if she does not’ exercise ber alleged power 
of disposition over property of the two- 


other classes, that does not also pass on her 
death to her husband’s heirs. i 
The learved Counsel for the appellant 
relied mainly on arguments drawn from 
the Ist and the llth Sections of the 2nd 
chapter of the Mitackshnra, and on the 
supposed confiymation of them by Sir 
Thomas Strange: The first of these sections 
deals with the right of the widow to inherit 


the estate of one, who Jeayes no male issue, 


It states the various conflicting authorities 
on the subject,—some favourable, : others 
adverse to the widow’s right; it weighs 
and contrasts them, and comes ultimately 
to the conclusion embodied in the. 389th 
“Therefore, itis a, settled 


` the whole éstatg of a man _ who, being’ sepa- 


@ 
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riffed from his ¢o-heirs, and not subsequently 
re-united with them, dies without male 
issue.” It need bardly be‘observed that the 
rule thus stated merely affirms the widow’s 
right of successioa, 


her husband was not at the time of his 
death a member of an undivided family. 
The textis wholly silent as to the disabili- 
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ties of the woman, or the nature of the 


interest which she takes in her husband’s 


estate. It may also be conceded that 
nothing of these points is to be found in the 
rest of that portion of the Mitackshara which 


has been translated by Mr. Colebrooke, and ` 


published under the title of ‘ The Law of 
Tuheritance from the Mitackshara.’’ It is’ not, 
however, a wecessary consequence from 
these circumstances that the Benares school 
recognizes in the widow an absolute power 
of disposition over the estate which she has 
inherited from her husband, or her absolute 
interest therein. We have not the whole 
Mitackshara. Mr. Colebrooke, in his preface, 
page 4, states that his work includes only 
an extract from that celebrated treatise, 
comprising so much of it as relates to 
inheritance. The widow’s disabilities, which 
depend ina great measure upon the notions 
which the Hindoo legislators entertaingd of 
the infirmity and necessary dependencé of 
the sex, may be dealt with in other parts of 
the work. It is certain that upon other sub- 


jects the Mitackshara cites with: approbation ` 


Menu, Catayana, Nareda, and others, upon 
whose dicta the limitation of the widow’s 


enjoyment of her husband’s estate, and of 


her power over it, chiefly depends ; and that 
these.authorities are received by the Western 


schools as wellas by that of Bengal. Accord- > 


ingly Sir Thomas Serange (Vol. I, page 1246) 
states clearly that such limitations ares with 
some slight variations, common to gil the 
schools. oo : 


the ellant’s contention maybe derived 
“from {ìe Lith Section of the 2nd Chapter 
of the |. Mitackshara, if the words “also 
‘property which she may have acquired by 
inheritance,” which occur in the 2ud article 


A poro plausible argument in favour of 
a\\p 


of this Section, are taken (as hey are taken ` 


by Sir Thomas Strange and others) to in- 
clude property inherited from a husband; 
for it may be said that there can be no dis- 
tinction between different portions of a wo- 
man’s stridhun, or separate property. If she 
can dispose of part of it, she may dispose of 
‘the whole; and further, that the whole 
must prss on her death according to the 
law which regulates the succession to séri- 
‘dhun. Sir, William MacNaghten, however, 
in his ‘* Principles and Precedents of Hinda, 
-Law,’” Vol. I, page 38, lays down broadly that 
there is such a distinction. - Hesays :—“ In 
the “Mitackshara, whatever a woman may 


have acquired, whether by inheritance, pur- 


chase, partition, or finding, is denominated 
woman’s property, but it does not constitute 


* [Vol X; 


“her peculium.” 


. of Benares, is directly in point. 


` 
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Aud he then proceeds to 
show what is that peculium, or stridhun 
proper, according to Menu, 
Certain it is that whilst no decided case has 
been cited in support of the appellants’ 
contention, there are many to show that 
according to the Benares and other Western 
schools, the power of a widow over property 
inherited from her husband is ‘limited, and 
that on her death it passes to his heirs. The 
case of Keerut Sing vs. Koolahul Singh (2 
Moore’s [Indian Appeals, page 331), where the 
property ‘in dispute -was situate in the district 
To the same 
effect are the cases at pages 32 and 189 of the 
2id Volume of Macnaghten’s ‘ Principles 
and Predédepts,’”’ Several of the cases set 
forth in the Appendix to the 10th Chapter of 


_ Sir Thomas Strange’s work, with the remarks 
‘of Mr. Colebrooke and others thereon, also 


suppprt this view. (See 2 Strange, pages 402, 
4074 408, and439). The ‘ Vivada Chinta- 
mani,” which has been recently translated by 


- Baboo Prosunno Coomar Tagore, and is.of high 


authority in the Mithjla school and in the 


‘district of Tirhoot, where some of the lands 


in dispute are situate, expressly shows that 
the. widow has no power of disposition over 
the immoveable property of her husband, and 
that his heirs- take it on her death., (See 
pages 261 to 263). The doctrine has 
been assumed as incontestable in the more 
recént cases, like thet of the Collector of 
Masvdjpatam vs. Cavaly Vencata Naraina- 
pah (8 “Msore, 528), The result of the 
authorities seems to be, that although, accord- 


. ing to the law of the Western schools, the 


widow may have a. power of disposing of 
moveable property inherited from her husband, 
which she has not under the law of Bengal, 
she is, by the'one law as by the other, re- 


. stricted from, aliening any,.immoveable prg- 


perty which, she has so inherited ; and that 
on her death the immoveable property and 
the moveable, if she has not otherwise dispos- 
ed of it, pass to the next heir of her husband. 
There is no trace of any distinction like that 
taken by the Pundit between ancestral and 
acquired property. In some of the cases 
cited the property was not ancestral. p 
Again, supposing that any of the property 
claimed in this suit were of the nature of 
stridhun, and passed as such, the respond- 
ents would seem to have a better title to it 
than the appellant. The- devolution of 
stridhun from a childless widow is regulated 
by the nature of the marriage. There-is 
nothing here to show that Choteh Bebee was 


„not married. according to one of the four 


a 
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approved forms. Iu that case Were:ridhun 
would, necording to the Mitackshara (Chap. 
II, Sec. XI, Art. 11), go to the respondents 
as the collateral heirs of her husband. This 
view of the law is confirmed by two cases in 
2 Strange, pages 411 and 412, and the com- 
ments of Mr. Colebrooke and others thercon. 
Upon. this record, however, it seems admittcel 
that.the whole of the property ip dispute 
was either inherited from the husbaud 
Ramjee or the fruit of its accumulations. 


“Their Lordships, then, are of opinion that 
Choteh Bebee. had no power of disposition 
over the immoveable property inherited from 
her husband, whether ancestral or acquired. 
Whether she had any such power over his 
moveable property, it is unnecessary to deter- 
mine, since it has been found that no valid 
disposition of either kind of property has, in 
fact, been made. And this being tho case, 
their Lordships are of opinion that, as 
between the parties to this record, the right to 
the possession of the whole of the property in 
dispute, on the death of Choteh Bebee, passed 
to, and became vested,iu, the respondents. 


The decree impeached is therefore sub- 
stantially right. Whether it is altogether 
right in point of form may be doubted. if 
contains an order that the respondents 
should recover from the nppellant the pos- 
session of the immovenble property with 
mesne profits from the date of the institution 
of the suit; whereas the plaint scems to 
admit that the whole or a large portion of 
such property was at that date im the re- 
spondents’ possession, and made no demand 
for mesne profits. The error (if error there 
be) appears only in the formal decree—not 


oD. 


a 
a, 
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in the judgment upon which it is founded™N 


The recommendation whic® their Lordships 
will humbly make to Her Majesty is, that 
the decree of the .Sudder Court be varied, 
and that it be thereby decreed that the va- 
spondents (the plaintiffs) be confirmed iea 
the possession of so much of the immoveable 
property in the plaint mentioned as was in 
their possession at*the date of the institution 
of the suit, and be declared entitled to the 
moveable property ; and that they do recover 
from ‘the défendant 
much, (if any) of the said eimmoveablepro- 


& 


(the “appellant) sp = 


perty as was in her possessidn at the date of - 


the institution of the suit, with the mesne 
profits of such last-mentioned property from 
the said date, together with fhe costs of suit 
in both Courts. 
are of opinion that notwithstanding the va- 
tiation of this decree, thf appellant must 
pay the costs of this appeal, 


+. D ‘ š 


Their Lordships, however, — 
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Present: 


Sir Willam Erle, Sir James W. Colvile, Sir 
„Edward Vaughan Williams, Sir Richard 
T. Kindersley, and Sir Lawrence Peel. . 


Fractice (of Privy Council)—Find-~ 
ings of Lowar Courts on evidence—. 
Wife. . 


the late Sudder Court. 


On appeal from 
ai Agra. 


Mussamut Jariut-ool Butool,.- 


versus 


e 
Mussamut Hosseinee Begum. 


-In a suit by A for possession of property which 
belonged to ar uncle B, the defendants C and D each 
alleged herself’ to be the wife of B, and each said that 
the other was his concubine. C. also set up a will in her 
favor by B. C admitted that she had once been B’s concu- 
bine, but alleged that she had been subsequently married 

A to B, The evidence was conflicting, and the Courts below 
Hg pronounced against Loth the marriages and also against 
fhe will. C alone appealed to the Privy Council, who 
@ held that lapse of tine and propriety of conduct, and: 
the e of confidence with powers of management 

¢ reposed in her, are not sifficient’ to` raise the presump- 
tion that A was a lawful wife; and there was wanting 

in this case that clear indication of error in the finding 
which was necessary to take ‘the case oub of the rule 
aid down by the Privy Council, in the case cited, that 
the Judicial Comffittee would not interfere with the 
@iccisten of the Courts$n India, when they have concurred 
in opinion, merely on the effectof evidence or the credit 
due to witnesses. l 7 
Tars is an appeal *from a decision of the 


Sudder Dewanny, Adawlut of the North- 
Western Provinces of India, which affirmed a 


ia 












decision of the local Court of Jounpoor in 
favor of the respondent, the plaintiff in 
the suit. The plaintiff sought to recover 
certain moveable and immoveable property 


Specified in her plaint “by right of inherit-- 


ance to Mirza Abdoolah Beg, her uncle 
and ancestor, and also to Mirza Jumud Beg, 
her husband.” The plaint contained a de- 


tailed description of the property sought to. 


berecovered. The principal defendants were 
Mussamut Hossein Buksh, Mussamut Ruz- 
zee-ool-nissa alias Rugbee Khanum, and 


Mussamut Uzeez-ool-nissa alias Mussamut 


Emamun. 


The first and second named female defend- 


ants claimed each to be a widow of the ' 


deceased Abdoolla, but each denied that the 


other was ever married to Abdoolla, each 


alleging the other to have been his mistress 


and not his wife. The third female de end- 


ant claimed to be the legitimate daughter 
of Abdoolla by his alleged wife, her mother, 
the second female defendant. The first fe- 


male defendant, the present appellant, also - 


set up a will alleged to have been made in 
her favor by Abdooolla the day before his 
death, by which he bequeathed to her by 
the description of ‘‘ my married wife Mussa- 
mut Jariut-ool Butool alias Bebee Hossein 
Buksh;*?’ all his moveable and immoveable 
property, subject to certain provisions in 


favor of the plain&ff, to which it -is not 


necessary to allude further. The validity 
of this will was disputed both by thefaint. 
iff and by the second and third defendants. 
The Civil Court decided against the will, 
and also against both the allegêt marriages, 
aud the alleged title of the third female 
defendant. On appeal to the Sudder De- 
wanny Adawlut the decision was affirmed, 
The first female defendant ‘alone has appeal- 
eù to Her Majesty from the cision of the 
Sudder Dewanny Adawlut. The second 
and third defendants have not appealed, aud 
therefore their interests are put out of the 
case’ entirely. 


In the case of Naragunty Lutchmeedayn- 
mah vs. Vengamah Naidoo* (9 Moore’s Indian 
Appeals, page 87), 
“Tris not the habit of their Lordships, unless 
“in very extraordinary cases, to advise the 
“ reversal of a decision of the Courts of India 
“ merely on the effect of evidence, or the cre- 
“ dit due to witnesses. The J udges there have 
“usually better means of determining ques- 


ee 
* Sce 1 W. R, Privy Council cases, p, 80, 


their Lordships said— 


~- 
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“tion of this description than we can have, 
“and when they have all concurred in opinion, 
‘it must be shown very clearly that they were 
“in error in order to induce us to alter their 
“judgment.” : 


Their Lordships, after a very careful atten- 
tion to the evidence, and to the arguments ad- 
dressed to them on the part of the appellants, 
are of opinion that. there is wanting in this 
case that clear indication of error in finding 
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she came to live wth Abdoogn.¢ But no 
evidence is adduced to prove what was her 
intermediate employment, -or what were her 
means of maintaining herself in the interim. 
She declares the deceased to have been 
a man entertaining one mistress whilst 
his wife was living. The Court had to 
determine, amidst conflicting evidence, 
whether it was more likely that he’ should 


make a woman of that class his wife and 


settle on her a very large dower, or that 
he should induce her to live with him as 
his mistress, displacing tha former favorite, 
‘The evidence was conflicting, and the findin 
cannot be viewed asa decision against the 






against the marriage and the will, which 

would be necessary to take this appeal out 

of the operation of the above salutary rule. 
e: 


g> 


The Sudder Court thought the evidence 
as to the marriage of the appellant insuffi- 
cient. The same Court concurred with the 
Court below in thinking the evidence in 
support of the will untrustworthy. They 
say—“ We concur with the Judge in discre- 
e diling tbe evidence in. support of the will. 
« We consider the attendant circumstances as 
“altogether improbable and unworthy of 
“ belief.” 


Is error clearly manifest in these conclu- 
sions ? Is the evidence clearly sufficient to 
prove either issue? The claim to be declared 
the wife of the deceased would establish, on 
oral testimony, a heavy charge on the- estate 


of the deceased person to the amount of 


50,000 rupees, and theavill is one made iz 
artighlo mortis. Soffie of their Lordships 
can jWdige by their experience of precedent 
cases before this Committee, of the dangers 
likely to qnsue if the Courts of justice in 
India- did Set require cogent proof in such 
cases. i 
If it were onee conceded thata woman, 
dnce a concubine, could be converted by ju- 
dicial presumption into a wife, merely Wy 
lapse of time ind propriety of conduct, and the 
» enjoyment of confidence with powers of map- 
agement reposed in her, when and aftr 
what period of time should such presumptio 

. rise? The ordinary legal presumption is, 
that things remain in their orjginal state, 
Were, then, the Courts below well founded 
in treating the original connexion by the 
appellant with the deceased Abdoolla a8%an 
jllicit connexion ? The evidence was con- 
. flicting. She herself admits that she was 
once a prostitute. It is true that she alleged 
penitence and a change of life, and some of 
her witnesses say that she had relinquished 
the life of a prostitute before her intercourse 


with Abdoolla began ; and one witness says’ 


that she had discontinued it five years before 


weight of evidence. 
low were justified in finding that the original 
connexion was illicit, where is the evidence of 





Tf, then, the Courts be- 


any change in its character ? If length of time 
be invoked as a reason for considering the 
previous connexion as lawful, the appellant 
herself is found placing no reliance on mere 


‘length of intercourse with respect to the se- 


cond defendant’s claim to be regarded as a 


‘wife: and if the subsequent removal to a 


different house of thaf lady be insisted on as 
an argument that she was not a wife, the an- 
swer seems to be that the mere removal into, 
aud maintenance in, a separate house is not 
at nll inconsistent with the status ofa regu- 
larly married wife, superseded either by wife 
or concubine, but undivorced. The appel- 
lant, indeed, is not content to rely on any 
presumption from length of time : she alleges 
or calls witnesses to prove an actual marriage 
ceremony, accompavied with some degree of 
publicity, the presence of witnesses, and the ~ 
oral assignment of a large sum of dower. 
The witness Imam Buksh, the physiciat\ 
deposes to this effect, that “only one year be- & 
fore the death of Abdoolla, the latter assured 
him that the appellant was his wife ; that the y 
witness asked the question in consequencs 
of the appellant referring him to the de- 
ceased for imformation on the point, assert- 
ing that she was a wife and that the second 
defendant was not, andsthat the Mirza 
would so inform him. NŅọow,’this witness ` 
describes himself as havitg attended bot 
on the Mirza and on the appellant, not as a 
mere stranger in the house. ° But what ori- 
gin can reasonably be Ascribed to this inqui- ` 
ry as to her status, unlesg some ambiguity 
existed in relation to it; and how is this 

e 


@ 
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o under it, 
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ambiguity Gonsistent witha marriage cele- 
brated from the first before witnesses, with 
an out-spoken assignment of a large dower 
in the- husband’s house? Can any igno- 
rance or uncertainty about such a status exist 
af ‘all in the house of the husband with 
such ah introduction of a new wife, and such 


. an open celebration of a marriage ? The evi- 


dence, therefore, does not cohere, and the 
Qourt might well, distrust it ; nor could their 
distrust be’ reasonably” found fault with in 
a case where each alleged wife brought 
‘forward the same kind of evidence of an 
open celebration, and each treated ag un- 
deserving of credit the allegations and evi- 
dence of the other. 

' With respect to the will, the. improbàbili- 
ties against it are strong, and the evidence 
in its favor weak. It is deposed that the 
second female defendan? was present during 
the time that the will was being dictated, 

rough copied, and clean copied; that a pro- 
vision was made in the will for her expenses 


in case .she. proceeded on. a pilgrimage | to. 


_ Mecca; and that this was done. on her re- 
quest. She is therofore described as cogni- 
zant of the will, and assenting toit in some 
degree by accepting a contingent benefit 
Yet she was united with her 
noe and son-in-law in interest, and 


throughout acted gn conjunction with oo 


She claimed to be a wife and sought to esta- 
blish her daughter as an heir. Her assent to 


í the will is therefore most improbable, and the 
supposition is rendered more so by this, vis., 
that at this very time her son-in-law Usghur’ 


- was making a public protest by way of poti- 
„tion addressed toa public officer, claiming 
“his inter ferent and presence at the house of 
@€bdvolia to prexent a will being executed 
‘in tlie name, as- he alleges, of Abdoolla, then 
a senseless and dying man. Is the second 
j alleged wife to be supposed acting at vari- 
ance with herself Without adequate motive, 


and in so short a Period of time to return to 
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opposition ? It appears that she had two 
years before protested against a description 
of herself as “ prostitute” on a publie assess- 
ment, and had been deser ibed as wife on 
her own application on more than one public 
document, 


Coùneil, 


She was therefore. claiming to 
The reason for describing her as 
present and acquiescent at the time of the 
preparation of the will is obvious. That a 
Mahomedsn of high position and wealth, a 


be a wife. 


man: of business besiges, should, with a view 
to prevent disputes in his family, make such 


a will, as likely to foment as to quell them, 
and omit tó make that disposition which 
would, had her story been true, secure to the 
appellant lier dowry of 50,000 rupees and’ 
her share as widow, is not a probable occur- 
rence initself. One would expect him to 
act with the advice and aid of his usual 
mooktear, and not defer the settlement of 
disputes in the confused state of his family 
connections until his last hours, and then to 
put himself in the hands of people not pre- 
viously. employed by him; on the-other hand, 


if a will, whether ni fraudulent or merely 
mistaken prudential motives, Was’ to 


ut 
forth, though without his concurregn’é, as his, 
the preparation and execution would Wi 


delayed until his end was 4 near, his 


strength so reduced, and his mind so inert, 


that he would próbably be found incapable 
of opposition ‘to’ A proposition pressed, upon 
him. Between these conflicting views of 
Y the Courts below. were called on 


toNlecide, and their conclusion does not ap- 


fear to their Lordships “unreasonable or 
against the weight of evidence. . 

Their Lordships think, therefore, ona 
cong ful view of the evidence, that the case ig 
not taken out of. the operstion of the rule 
laid down in9 Moore, which has been fre- - 
quently. asserted and constantly acted on. 
Their Lordships will therefore humbly ad- 
vise Her Majesty that the appeal be dis- 


‘missed with costs, 


P. 
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The 10th July 1867. 


Present : À 


Lord Cairns, Sir James William Colvile, 
Sir Edward Vaughan Williams,. Sir 
Richard Torin Kindersley, and Sir Law- 
rence Peel. 


Lease—Jungle lands—Contract—Far- 
mer— Regulation XVII of 1827. 


On Appeal from the High Court at 
Bombay. | 


Ruttonjee Eduljee Shet, 


versus 


The Collector of Tanna and the Conservator 
F of Forests. 


Where an application for a lease for farming jungle 
lands was in their nature general, but the answer was 
specific and clear, and granted the lease on certain con- 
ditions, the answer determined the contract, and was 
thé only conttact between the parties. 

The word “farmer,” as used in Regulation VII of 
1827, is used, not as a cultivator of the ground, but as 


„a farmer of public revenue, a person who would stand 








n the Government and the ryots as possessors of 
ound. o d 

ssee who sues, alleging that there has beea an 
to his lease to cut or sell the trees on the 
therein, must base his right, first, upou its 
ary incident of the lease by reason of the 


land inckided 
being a 


_ objects of the lease; or secondly, under some positive 


law; or thirdly, under some custom to be incorporated 
in the lease; or fourthly, under the expreas terms of the 
lease. i l 


In this fase a P in fo 
Konkum District Court by the appellapi 
and the complaint which he made was foy 
ed on a lease which was granted to: 
by the Acting Collector of the District $f 
Tanna, on the 31st of December 1845, 
the village of Mouzah Ghautkopur. -T 
complaint was, that contrary to the ters 
of that lease, the defendant did not #ilow 
the appellant Y® fell unassessed trees in the 
village, or to apply them to his own use ; 
that is, to carry off the trees from the 
ground on which they grow, and to-dispose 
of them to the use of- the appellant ; that 
claim being on the face of it founded upon 
the lease which had been granted to the 
appellant. 
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The evidence with regard to gh¢ timber 
is to be found in the testimony’ of Ruhimoo 
Kasum, That witness thus describes the 
timber :—“ I know Ruttonjee Eduljee, the 
“ plaintiff in this case, Three or four years 
“ago I entered into a contract with him 
‘to cut all the teak, black-wood, and kheir 
“trees, small and great, in the forests ef 
“ Ghautkopur, for rupees 4,900. “It was 
“ agreed that I should cut the trees at my 
‘own costs. I accordingly cut a portion of 
« the trees, but was prevented from doing sọ 
“by the Government authorities, and ths 


Ady 


"mW 


e 


« trees cut down were attached, and ther *® 


« fore T could not remove the trees. I paid 
“ Ruttonjee Eduljee rupees 1,225 on account 
“sof the contract, but as the wood was not 
‘made over to me, Ruttonjee Shet paid ma 
“rupees 1,950, including expenses, &e.” In 
answer to the dofendant’s questions, he 
says :—‘“ Some of the trees for which I had 
“made a contract were timber trees, and 
“some were fit for firewood, and had I 
“ aarried out the contract, I should have 
«t cut down all the teak, black-wood, and 
“kheir trees, great°and small. Some of 
“the trees would only have been fit for 
“firewood, other jungle trees fit for fire- 
« wood would have remained in the forests 
‘of Ghautkopur. I-took the said contract 
“ot a public sale, and there was a written 
‘agreement for the same. {Í have , not 
“brought it with me. The auction was 
“held in the village of Ghautkopur.” 


Lower down, in answer to the Court’s 
questions, he says :—“ If I had cut the trees 


. J 
“ according to the contract, wood to the value . 


“of rupees 1,000 or rupges'2,000 would have 
“been left in the jungle. 


Before I Wildy, 


‘prevented by the authorMies from removing i 
“the wood, I sold about 300 rupees worth of 


“wood to theaeighbouring villagers, and 
“ the said sum was accounted for.” 


Another witness’ of the appellant, Ma- 


-|nockjee Rustomjee, adds this:—‘¢ There are 


‘jungle gharaks at Ghatkopur, which are 
«on the tops of the hills and on the banks 
“of ravines, 


» 


“rice would not grow, “Say other grains? 


“might grow there ; but if is fot the custom: 
“here to raise other geaitfs ; bat “era 
“ would grow on the said land, When the 
“plaintiff got the villagein A. D. 1845, 
«Government had no right to the jungles 
‘tin the Talooka Salsatte, nor did Govern-: 
“ment interfere. I; have na knowledge 


‘whatever regarding tle other villages of ” 


“Government. The plaintiff did not fel! 


A , 


N : 


e ? 
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If the jungle were not cleared, 
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- “eultivation.”? 


Pry It will be convénient now to observe the 


upon which he grounds hig claim. 


. 
fal 


Pa ee been granted to different individuals’ 


+ 6 to your Honorable Board’s favorable con- 


' “but he is desirous of obtaining it to give 


“Ge 


“he feels assured, while it. will benefit 
i FA 


> ¢ “ which Govern 


a 


- ein Salsette, ghefyou would reclaim certain 


. “ Secretary’s lett#r dated 4th September 
\ «following, No. 2903, intimated its snaue- 


e "a 0. ee 
“the tà e% on the jungle gharak with the 


“vation; uot to, cut certain trees for the 


l “Turf Tr ombay, Aalooka Salsette, be allow- 


~ eo e O A a 
“tión to the aforesaid ville 
‘to you infarm. Accordin 
‘leased to you from the 
“for a period of 99 years, 
“of the year 1842-43 (e 
“ Abkaree), on the follow 
The objects, therefore, for 
was solicited, and the obje 
lease was gr anted, were the 
tain swampy land, and farmi 
salt batty fields, together — 
dental advantages ag might | 
the use of the waste land 
in the village. 


It may be convenient to a 
argument which was muc 
their Lordships, viz., that, 
application had been for a 
in the same manner as vi 
granted to different individu 
| therefore, as it was contende 
upon whatever terms it mig] 
leases had been made to ol 
that district. 

Their Lordships are o: 
although the application w 
response was specific and cles 
to the application was that : 
pareve but granted on “th 
ditions,” which are describec 
itself, and which therefore 
contract, and the saly Co 
the parties. 


Proceeding with the lease, 
describes, as it states, the 
boundaries, houses, inhabita 
the jummabundee of the said 

‘It is important to observe 
details of lands under this he 
ted there are no lands uf 


tuees in ghion a are growing, 
sdiibed unde -the first bead 
or cultivated lands of vill: 























“intention of bringing the land into 


The claim, thérefore, is not to cut certain 
_ trees for the purpose of clesrance or culti: 


purpose of repairs or consumption on the 
+ ground of which the appellant is lessee, but 
. to sell toa timber merchant thé whole of 
the trees, large and small, upon the land, to 
~ be cut and carried away by him o his own 
Poa 


position of the appellant under the -lease 


` The petition for that lease is in these 
‘terms :—“ That Your petitioner is desirous 
“of farming the village of .Ghautkopur, on 
the island of Salsette and prays that your 
“a ~ onorable Board will be pleased to lease 
‘it to himon the same terms as villages 


“in Salsette. In submitting this application 


© sideration, your petfioner begs to state 
«that he is aware there is in the village in 
“et question little or no waste land whereby 
“ he could at present much benefit himself, 


“effect to a speculation which he has had 
“í for a long time under consideration, viz., 
“ the recovering a large tract of swamp 
“ land, for the purpose of converting it into 
“salt batty fields and salf pans. Your. 

“t petitioner wishes to lay out capital. on the 

“work contemplated, which when finished, 


‘himself, will myth improve the village, 
benefit the ryots, and increase-the revenue 
nnt derives from it.” 


Founded on ter app lation, the lease 
was made on the 31st of "December 1845, 
‘It begins by stating that the lessee had. 
‘P petitioned Government on the 23rd May 
“ 1843, that if the vřílage of Gao 








“ed to you in farm in the same mariner as 


“question. y The second sec! 
“villages have been gratited to other farmers: 


rovides | that “the waste ] 


sg swampy lañd, and that you would- form salt 

‘ pats find saby-hat ty fields, whereby the in- 
“habitants on thd one hand, and the Govern- 
“ merit on the other, will be much benefited. 
“Your applicatien having been duly reported 
“upon by the Acting Collector, under: date: 
“the 10th August 1843, Government, in its 


ewsad, &v., is hereby gi 
“ Mafee”, (that is to sny, reg 
“ years fiom 1844-45.” It 
that this. waste land was to be 
tillage, “out of the sweet w 
“ fourth within the term of ter 
“t date hereof; and you sho 
‘‘ manner -continue to do so 

‘“ from the date hereof ; and y 
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| on a new and unforeseen occasion the religi- | was adopted by Annasami ang Mogotoo 

| ous duty arises. His widow has not Verayee unanimously. M z 
claimed a power to adopt, except on the 
happening of the ‘contingency for which her 
husband omitted*to provide. And her power 
80 limited, not having been qualified by his 
disposition, must be determined, by the 
general law. 


Upon the- cross ‘appeal their Lordships 
have only to observe that the guantum of 


of India, having local knowledge and being 
conversant with the habits of native families 


Another argument for the Appellants was strong grounds should be shown to justify 
founded on the attempted adoption of a son, any interference by this Committee with 
Annasami, by Dorarajah, That person is] their discretion in that matter. And thein 
not a party to either of these suits; he has Lordships see no reason for questioning the 
not impeached the adoption of the Respon-| soundness of the discr&tion exercised hy 
dent Ramalinga; he has, on the contrary, | the High Court of Madras in the present 
` supported it as a` witness. Nothing decided | case. 
by the decrees under appeal can prejudice his 
rights, if he has any, under an adoption which 
the Revenue authorities at the date of it seem 
to have treated as illegal. Their Lordships 
have not before them the hecessary materials 


‘for determining whether that adoption was: 

‘in fact, valid or invalid ; or whether, if valid 

it would have any, and what, effect on the 
title of the Respondent Ramalinga., In that 

\ state of things neither of the present Ap- 

' pellamts can be allowed to insist on this 

' Supposed jus’ ¢ertit as an objection to the 
degrees which they impeach, 


Being, therefore, of opinion that the decrees 
under appeal are correct and ought to he 
affirmed, their Lordships will humbly recom- 
mend to Her Majesty that the two appeals 
and the cross appeal be each dismissed 
with costs, 


1 





The 20th December 1867. 
Present : - 
Sir James W. Colvile, Sir Edward 
Vaughan Williams, Lord Justice Rolt, aud 
a Their Lordships have, therefore, come to Sir Lawrence Peel. 
‘ the conclusion that these decrees and the 
„judgment on which they proceed are sub- 
t ‘stantially right in so gar as they affirm, as 
between the parti@s to this litigation, the 
validity of the gdoption by Purvata of the 


——— — 


Alienation—Succesion — Wahomedan 
Law~—Deed of Gift—Act of State— 
Procedure. 


On Appeal from the Judicial Commission 
ee er of Oude. — 
Respondent Ramalinga. f 
They also think that there is no founda- |_ 
tion for the other and minor objection taken’ 
by the Collector to the decree of the 18th 
- of March 1861, on the ground that lt asserts | where a Maho edan transferred certain propek 
a power in Purvata to alienate dr affect the. (Company’s paper) to'his son, reserving the interest 
zemindary beyond her’ life interest. Her! himself for life, a Paico of Ai ition bein 4 
‘ i , : í ‘ay give the son a larger’ share of the ahs propert 
eas -6f alienation is expressly stated to be than would come to him by succession ab Miestato : 
“subject to the provisions of Hindoo law ; , Hep, thatthe transaction could not be impeach ex 
and the only object of that part of the decree | moral grounds, asa design to alter tho dixposigetff 
was to affirm her right to exercise that at property so as to defeat a succession by an WAnation 


, versus 
Mohumdée6 Begum gud another. 


. em . wie . which the law allow8is simply a design to cOnforms 
within thg Timits prescribed by the Hinddo | the law while working out an unforbladen object. N 


Law, fred from the control of the Govern} | Herp, that the intention of the parties did not violaie 


ment or its Revenue officers. any provision of the Hedaya, and the transfér wag*co) 
plete and the gift valid. a 


e & Ld . s 
Their Lordships are further of opTuion =To question an act of State, directl? or indircbly ig 


` 


that there are wo grounds for i mpeaching the contention must, be raised on a suit duly constitute 
the decree of thè 12th of April 1 861, in so to which the Government must be made a party, 

. faras it found that «the appellant Kunja Tas is an appeal under an order made on 
stood in the relation only of step-mother to Special application to Her Majesty, for 
Ramasami, and therefore could have no right | teave to appeal against 80 mugh.of the 
to inherit his estate They think that this | of Mr. George Campbell, siade by him wh. 
conclusion is supported by the document N 9, | Judicial Commissioner of Oude, as reverse$ oF 
36, which 4R}n@ssly states that Ramasami | varies’ a decree of Mr. Fraser, the Cigil 


? 







© 
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f hy a ~d o ve 
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maintenance is a question with the Courts» 


s 


are peculiarly competent to deal , and “that 


a 
Minas 


: 


Nawab Umjad Ally Khan, « rr 
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Judee of Rugnow, in favor of this appel- 
lant. The suit in which Mr. Fraser’s 


decree was made was brought by the 

respondents Mohumdee Begum and: Nawab 
° Begum, as daughters and co-heirs of the 

decreased Nawab, against the appellant as 

the gon and the administrator of his father’s 
' seftate under Act XXVII of 1860, against 

the widow of their father, and two sisters of 
® plaintiffs, also co-heirs; and, lastly, against 

ertain other persons described as nominal 

defendants whom: it is unnecessary here to 
name or further to describe. 

The suit was in the nature of an ad 
ministration suit; it sought a discovery of a 
portion of the assets alleged to be withheld, 
and an account and a division of the assets 
g.smongst the heirs according to the Mahome- 
“dan Law. The deceased and his family 
were Mahomedans, and followers of the 

«© Sheah” school. The widow of the deceas- 
ed instituted also a distinct and separate suit 
againsts the heirs, claiming her dower accord- 
ing to a settlement of it upon her by her 
husband, and claiming,* in addition to it, a 
laige sum of money by gift from her hus- 
band during his life-time. Her share to one- 
eighth of the clear aasefs seems not to have 
been disputed. The appellant claimed a 
large portion of the property, consisting of 
proméssory notes of the Government, com- 
monly called Company’s paper, amounting 
to 7,35,300 rupees, as his property by gift 
from his father in the life-time of the latter, 
thevMidity of which gift was disputed by the 
y ondents, the plaintiffs in the suit, as 

wen as by the widow, a co-defendant. 
Mr. Fraser’s decree est 


lished this gift 
favor of the appellant. 


~, 











Fhe decree of 
r. Campbell reversed that portion of Mr. 
raser’s decree, and declared’ the gift invalid 


nt claimed also against the co-heirs, the im- 
vente property described in the suit. Of 
arge portion was situate in Oude, and 
imed by him unde a firman from the 





as ¢ 
| (oretan of India granting it to him ex- 
. .clusively, as property which had heen declared 
$ ted and to be the property of the State 
‘ay Lord Canying’s proclamation on the sup- 
Pression.of the rebellion in Oude, and a small 
portion, being jand situate in Furruckabad, 
was claimed by him under a certain instru- 
ment of conveyance from his father, termed, 
a sajehnamah, The property was adjudged 
~ whim by Mr.“Frasex’s decree. M. Camp- 
Eija did not adjudieate upon that part of Mr. 
§ 


P 


Fraser’s decree relating to the above-men- 


k: tioned immoveable property, otherwise than | tration of that fund ; and, 
` 


e f. ° 


NESS : e AY | Saw 
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ecording fo Mahomedan Law. The appel-: 


direction to settle a pica aoe 
thi 
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by declaring his intention to reserve the cou- 
sideration of these isues to a further time, 
for the reason assigned in the concluding 
paragraph of his judgment. The appellant 
treats this reservation of judgment as a 
variation by Mr. Campbell of Mr. -Fraser’s 
decree, and makes the propriety of it a 
ground of appeal. The respondents, on the 
other hand, coutend that asa mere reserva- 
tion of a judgment on appeal by the Ap- 
pellate Court, is neither a reversal nor a vari- 
ation of a decree appealed against, the ap- 
pellant is not entitled to insist, on this part 
of Mr. Campbell’s judgment asa grievance 
against which he has been permitted to ap- 
peal, The appeal is brought not as of right . 
but by special leave, and in the petition on. 
which leave to appeal was granted, the 
appellant named only the two respondents ' 
who were plaintiffs in the suit, but the Ap- | 
pellant has nevertheless now named all the 

parties interested in the general estate, ing ' 
cluding the widow, as respondents. 


Application was made on the part of the 
widow to their Lordships, on the first day 
of their sittings, to dismiss or suspend the 
hearing of the appeal on the ground of ir- 
regularity. Her Counsel stated that the wi- 
dow had not appealed against the decrees 
affecting her claims to the sum disallowed ~ 
asa gift, being, on the whole, content to 
take her portion of the seven lakhs which, 
by Mr. Campbell’s dedree, fell into the re- | 
siduary estate; but that, if this appeal 
succeeded, she would be ppéjudiced thereby 
to so large an extent that she should then 
desire to appeal against the disnllowance of © 
a part of her claim by the decrees of the 
two Courts. Leave was given to her to 
appeal against that portion of the decrees, . 


Couneil. 





———— —— —_— a = Dan 


-and she has been heard by her Counsel as a } 


party respondent on the present appeal. ” : 
The decision of their Lordships onthe pre- | 
sent appeal will be without prejudice to her 
rights in “Her own appeal if preferred, as 
réspects the claims disallowed her by those 
crees : in other respects it wil] coitlude ` 
er rights, in the ordiuary way, Ms a party 
mcepongen to this appeal. 
the matters to be determined on this 
appeal are three in number, and are, first, 
the validity of the gift to flim of the Com- 
pany’s paper, amounting to 7,385,300 rupees; 
scondly, the appointment of a stranger to ` 
be and act as co-trustee with the appellant in 
the trust as to the family religious or charit- 
able fund called Ruddt Muzalim, and the 
adminis- 
rdly, 


g 


the Pa 


S 
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life-time of the donor, with y reservatien of 
the use or proceeds of the money transferred 
during the life-time of the donor only. 


vation of his -judgment, indefinitely, by the 
Judicial Commissioner on the right of the 
appellant, as declared by Mr. Fraser in his 
decree, in respeet of the landed property 
adjudged to the appellant by that last-men- 
tioned decision. 


The first in order of these matters involves 
an important point of Mahomedan Law relat- 
ing to gifts inter vivos. 

Tf the gift be sustained as a valid gift inter 
vivos, it will be unnecessary to review the 
evidence as to the genuineness of certain 
documents propounded by the appellant, and 
said to constitute a valid testament by the 
Mahomedan Law, or to consider in any way 

„the validity or effect of those documents. 


The effect of the non-assent of co-heirs to 
a bequest to an heir by a Mahomedan of the 
Sheah sect becomes also immaterial as a sub- 
ject of inquiry here, if the gift be valid asa 
gift inter vivos. 
























In consequence of the tendency amongst. 
natives to disguise their ownership under + 
benamee transfer of property, a natural sus- 
picion arises often that such is the dé@sigu 
when the transaction is really fair “and open,~ 
and the apparent and real title are entire- e 
ly consistent. The transaction questioned 2 
in this case, though between natives, differs 
in no respect as to the *manner of dealing 
with the property in question (Company’s 
paper in the hands of the Government Agent 
at Calcutta at the time of aud after the gift), 
from the mode in which a European father « 
and son, designing to make between them- 
‘selves a similar disposition of the like pro--: 
perty, giving the paper to the son with a 
reservation of the interest to the father for 
life, might have dealt with it so as com- 
pletely to effectuate their intention. There 
is no evidence of any attempt or design to 
conceal from the Government Agenf, or 
from others, the origin of the property, its 
source, transfer, or continuing state of enjoy- 
ment. Mr. Fraser accordingly, and very 
reasonably, negatives any fraud iu the traus- 
action as to these notes, and Mr. Campbell, 
though he treats the case as one undeserving 
of support ina Court of Justice, préceed- 
not on actual fraud, but on his views: of the 
policy of the law, and treats tho transaction 
as fraudulent in contemplation of law, and 
done’ in evasion of its provisions, which" 
limit the testamentary power of a.Mahtv- . 


Before the validity of this gift as one in- 
ter vivos is determined, it must first be con-- 
- siderg@l by their Lordships what the real 
nature of the transfer was. The legal title 
in the promissory notes was undoubtedly in 
the- appellant in his father’s life-time, by 
virtue of, an act of the father, 


But though the transfer of a legal title 
will satisfy that provigion of the Mahomedan 
Law which relates të the point of seisin, in 
its legal and technical sense, yet that alone 
will not suffice where no intention exists to 
-transfer the beneficial ownership, either 


Dre lve fe eee ee .medan, and aim in some degree at-equility ~ 
l t he : is 1Y D. sf li ss . 

ee : ~ | of division amongst the descendants ab in- 
by Mr, Fraser, the Civil Judge. The Judi- : f er 


testato. o 









cial Commissioner, paying a just tribute of 
commendation to Mr. Fraser on his -accurate 
investigation of the facts, expresses no dis- 
sent from his conclusion as-to them, but 
reverses his decision as to this gift as errone- 
ous in point of law. Mr. Fraser’s obser- 
- vations ns to the mode of dealing amongst 
natives living amongst themselves as a family 
in a state of family union, and dealing iu 


Everything which took place in respect 
‘these notes at the Governmegt Agent 
office was perfectly consistent with th 
appellant’s real title iu them. It Is prue Ji; 
case is stated higher in his pleadings 
the real title warrants ; but the cifse “as 
stated includes the real title, and is only the 
common error which is so frequently observed | 
this state with the proceeds of property | in the cases of natives in India, where thejr 7 
standing in thenames ofseparate ments | legal advisers, from ignormuce or, fooliss a 
of the family, to whom it has been transfer- |¢Puft, mis-stute a good ease, and place ft og ~ 
red by the parent\nd head of the family, and# false grounds. ‘This was uot an absolute 
on the deference to his wishes and arrange- | personal transfer of the whole property in- 
ments and acquiescence in them commonly} cluding all future interest, beneficial as well 
exhibited, are forcible as arguments to ex- | as legal; nor wasita benamee trarfsaction. 
clude the notion of fraudulent concealment | A mere demanee or ism furzes title is si 
or design in a transfer circumstanced as the | a nominal title without inferest. It may, dr. 
present, Thay -strengthen the probability | may not, be fraudulent in design. Such a\. 
of an intended transfer of propetty ih the | disposition by a donor, where the transfereof “g 
oa" 4 E D ( } 
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the property, fypm its very nature, effected 
a legal transfer of if, would be simply the 
creation of a trust in his favor, and would, 
of course, leave the disposition ab ‘intestato 
* undisturbed. But such was not the inten- 
tion here, and such is not the nature of the 
disposition. The object of the disposition is 
‘ £orrectly stated by Mr. Fraser to have been 
to give the son a larger share of the father’s 
® property than would come to him by succes- 
sion ab intestato. Mr. Campbell, the Judi- 
cial Commissioner, treats that intention and 
act ns evasive of the testamentary law of 
Mahomedans, and as inconsistent with their 
law of gifts. Upon the first ground of deci- 
sion it is to be observed that in the absence 
* of immoral or illegal purposes accompanying 
and prompting an act of disposition of pro- 
f- perty, a disposition which the law admits 
cannot be evasive of the Jaw. The law of 
succession ab intestato applies only to the 
assets which constitute the succession. If 
the law allow alienation so as to defeat a 
succession, the question whether a subject 
of property is an asset @ not raises simply 
the question whether the transfer of it is 
legally complete. The design to alter, and 
so in one sense to defeat, the disposition of 
property, is simply a design to conform to 
the law, whilst working out an unforbidden 
design. The other view of the subject, that 
this is an incomplete gift by the Mahomedan 
Jaw, isone which presents more difficulty, 
and will be presently considered. On moral 
_/groumds the trausaction cannot be impeached. 
` It, seems to have proceeded simply from the 
z caupe dssigned for itin Mr. Fraser’s judg- 
ment, viz., a desire to re one the dignity: 
af the eldest branch of theYamily. Neither 
cin the policy of the law be invoked, for the 
asons above assigned that the policy of 
e law is tp be collected from its whole body,,. 
nd not fo a detached portion of if; so 
Bot ifthe law suffers a father by an act 
aater vivos to alter his succession, his exer- 
cise oF that power cannot be deemed a fraud 
upon the law. $ 


i It remhins to be considered: whether a real 

> transfer df property by a donor in. his life- 
- žime under theeMahomedan Law, reserving 
™® pot the dominion overthe corpus of the pid 











perty, nor any share of dominion over the iN 


corpus, but simply stipulating for and obtain- 


ing a ge to the recurring produce during | € 


his life-time ig an incomplete gift by the 
Mpetmedan Law. ‘The text of the Hedaya 
seems to include the very proposition and to 
f negative it. The-thing to be returned is not 
W` id@nticul, but’ something different. (See 
° : 
® a e ` 
> { = 


. @* 
`? 
hans 


“ Hedaya,” tit. “ Gifts,’ Vol. III, book 30, 
page 294, where the objection being raised 
that a participation of | property in the 
thing given invalidates a, gift, the answer 
is :—‘‘ The donor is subjected to a participation 
‘in a thing which is not the subject of his 
‘‘ grant, namely, the use (of the whole in- 
“« divisible article) ; for his gift related to the 
‘¢ substance of the article, not to the use of 
‘it. Again, if the agreement for the reser- 
vation of the interest to the father for his 
life be treated as a repugnant condition, 
repugnant to the whole enjoyment by the 
donee, here the Mahomedan Law defeats 
not the grant, but the condition. (See 
“ Hedaya,’ Vol. III, p. 307). But as this 
arrangement between the father and the son. 
is founded on a valid consideration, the son’s. 
undertaking is valid and could be enforced 
against him in the Courts of India as an 
agreement raising a trust, and constituting 
a valid obligation to make a return of the 
proceeds during the time stipulated. The 
intention of the parties, therefore, is not 
found to violate any provision of tha 
Hedaya, and the transfer is complete.e The; 
Mahomedan Law authority. whom Mr. l 
Campbell consulted, supported it, His: 
opinion- is treated somewhat lightly asa muds 
opinion unsupported by authority but itis . 
to be observed that unless some authority 
had been cited to show the transaction in- 
valid, effect should haYq been given to the 
manifest intention of the parties. 


The second matter of'complaint is the 
appointment of a co-trustee. The ground’ 
taken on the argument of the incompatibility 
of such an application with the status and 
dignity of the appellant and with family 
usaga, seems to their Lordships to be dis- 
placed by one-of the documents which the 
appellant propounded and used before the 
Court, which does associate a co-trustee with 
him. As against the appellant the appoint- 


iment of a co-trustee will justly give effect to 


what he alleges to have been the Intention ' 
of the founder of the trust. The discretion 
of the Judicial Commissioner as to the 
person appointed is a matter with which their 
Lordships are indisposed to interfere, and no 
sufficient reasons are advanged to control it 
iu this instance. His d eee as to a 
scheme for the administration of this trust 
eems to their Lordships reasonable. 


The third point requires a more detailed 
statement of the grounds on which their 
Lordships think that the decision of Mr. 
Fraser may be affirmed here, rather than by 


> — 


Eo i 


included within the term 
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the Judicial Commissioner acting under 
their Lordships’ expression of opinion. 
As itis clear that the appellant meant to 
include this paft of the judgment in his 
appeal, any merely verbal insufficiency in 
his grounds of complaint, or of the order 
made thereon, might be removed by leave 
given to renew and extend the application 
to appeal, so as to cover and remove a 
mere technical defect. But asthe- intention 
is manifest, and the decree of Mr. Fraser, 
though untouched in terms, is in effect 
suspended by Mr. Campbell’s judgment ; 
upon a liberal construction of the language 
of the petition to appeal, this part of the judg- 
ment of Mr. Campbell may be considered as 
‘varied.’ When 
the Appellate Court in India on appeal has 


` omitted to decide a question raised by the 


appeal, their Lordships have remitted the 
ease for decision to that tribunal, in all 
cases where they did not find clearly on the 
‘record before them materials for a final judg- 
ment doing complete justice between the par- 
ties. This case is not of that nature. Mr. 


- Fraser forbore to question the appellant’s title 


ne 


‘.grantors of they firman could not be ques: 


| State. 


under the firman, because that firman could 
not be questioned in that Court. ‘That 
Court itself existed under an exercise of 
powers of asimilar character, and it.did not 
think itself invested with a jurisdiction to 
-question an act of State, under which the 
firman had its orjein. The proclamation 
was necessarily impeached by impeaching 
the firman, and it was undoubtedly an act of 
Even if this act could be directly or 
indirxetly questioned in a Municipal Court 


(on which we express no opinion), the con-. 


tention must be raised on a suit duly consti- 
tuted, to which the Government must be 
made aparty. The forfeited estates were 


‘not an asset at the time of the Nawab’s 


death, And could only be treated us such 
when the Government title was displaced. To 
remand the case for hearing to the Judicial 
‘Gommissioner would be simply to Involve the 


` .guifors in unnecessary expense and subject 


them to unnecessary delay, since it must be 
accompanied with a declaration that in that 
suit, between those parties, and on those 
pleadings, the Jegality of the title 8f the 


tioned. 


The objection raised to the Solehnamah gy 
‘Mr. Bell (which it is necesssry to notice 


-only as respects the lands in Furruckabad) 


does not arise on the facts. The consider- 
ation, two rings, may bé small and inade- 
‘buate in the sense of purchase-money ; but 
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it cannot be treated as of no, pecuniary 
value : and the record furnishes no grounds 
to justify n remand tó the Judicial Commis- 
sioner om this comparatively trifling point. 

Their Lordships think that a valid gift ° 
inter vivas as to the Company’s paper was 
effectéd by the Nawab in his life-time in 
favor of his son, the appellant, and there- - 
fore they deem it unnecessary to cousider the 
question as to the genuineness of the docu- @ 
ment set forth as constituting his will, or to-- 
consider whether the non-assent of the heirs 
does or does not vitiate the will of a Ma- 
homedan of the Sheah school in favor of an 
heir, 

On the whole case, they will humbly ad- . 
vise Her Majesty to reverse the decision of 
the Judicial Commissioner of Oude, except as 
to the appointment of a co-trustee, nnd to 
afirm the decision of the Civil Judge, Mr. 
Fraser, with that variation. 


As» the contention in this appeal arises 
from the acts of the last owner, who hag 
subjected his propergy by his mode of deal- 
ing ‘with it fo questions fairly raised, their 
Lordships think that the costs of the appeal 
of both parties should come out of the re- 
siduary estate. Their Lordships, therefore, 
direct that the costs of the appellant and 
the respondents be taxed by the Registrar 
as between solicitor and client, and® like- 
wise the costs of Iftakaroonissa Begum Afzal Y 


Mubul, with reference tọ this appeal. > 


The 29th June 1868. , 
P Present: 


The Master of the Rolfs, Sir James wv: 
Colvile, Sir Edward Vaughan William,,, 
The Lord Chief Baron, and Sir Lawrerke 
Peel. 5 


Deposit of money into Court under 
protest—Voluntary payment Se 


On Appeal from, the High Court at Cal- 


cutta.” 
Fatima Khatoon and another, i 


N VCTSUS æ 


Mahomed Jan Chowdhry and other’. o » 


Where money was deposited in Court by a judgment- 
debtor under protest, for the purpose of preventing an 
injurious sale, and the depositor, declaring his intention 
to bring a regular suit to set aside’ the sumneary order 
rejecting his claim, prayed that the sum might s paid 
tothe decree-holder and .the sale stayed, the payment 

` 


was held not to be a voluntary payment. 
i i 


* Regular appeal No, 291 of 1863, decided 10th July ._ 
1868 by Raikes and Setton-karr, J.J. (Not published.) é 
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HIS cgise,g@when divested of all that | new appellants consented at once that the 
which is not material to the question before | money should be paid over to them. 
this Board, may be stated as follows :—The 
appellants, two sisters, who had- married 
e individuals of the same family, became en- 
» titled, under what we should in this country 
call a marriage settlement, to dower in the 
. {rfo of a charge on an estate or property 
“ which had belonged to a person of the name 
e of Nyum Chowdry. He having died in 
debt, his heirs or representatives were sued 
by various persons, and among others by 
the respondents, ®or those whom the re- 
spondents now represent, to recover some 
very considerable debts alleged to have been 
due by him;in which sait they obtained 


~ judgment. Under that judgment certain | : i 
other properties were attached nnd sold, and thought fit to ralse, or had the power to raise, 


tbe judgment was in part satisfied. If it on the then state of the suits, the appellants ' 
weré necessary to look into the particulars of ; Obtained a decree in their favor against 
these numerous and somewhat complicated | the respondents of the date of the 8th of 
proceedings, it would probably appear (and | June 1860, for the sum of 59,281 rupees- 
that alone would be a ground upon which |2"d a fraction, being the amount paid to 
these respondents must be held disentitled | them out of Court as before mentioned. 

to retain the money they have received) 
that this judgment was in effect satisfied ; 


The money that had been’ paid into Court, 
not voluntarily, but undér this species of 
compulsion, and for the purpose of prevent- 
ing this injurious sale of the property, was 
paid over accordingly ; the only voluntary 
uct which was done being the consent given. 
by the appellants that the money, in- 
stead of remaining in Court, should in the 
meantime,. and until the right of the parties 
could be settled by the final decree of the 
Court, be paid over to the respondents. 
| Afterwards, when all these circumstances 
eame before the Zillah Court, and all the 
questions were raised which either party 


kd 


i 
Against this decree an appeal was lodged, 
which was carried before the High Co@rt of ` 
that all that the decrees of the Court had | Judicature at Fort William in Bengal. The 
entitled the respondents to take out of the! High Court having heard the parties by 
different properties in question had been | their Counsel or Advocates, and having cón- 
paid and satisfied in one way or ‘another, sidered ‘the whole case, did not in may way 
and were received by them so as to disentitle | enter into the meritsof the case itself or 
thenf to institute or to continue any further! of the decision of the Court below, at least 
proceedings against these -properties in re- | upon the grounds upoh gvhich the case had 
spect of the claim now in question. How- | been decided, but took the point for them- 
-ever, they did in fact obtain au authority, selves, that by the law this “payment to the 
under one of the many proceedings that respondents of the money of the appellants, 
have taken place, to sell the estate or pro-! under the circumstances in which it was 
perty upon which this cone of the appel- |-made, constituted a voluntary payment with 
jjants was charged. | the full knowledge of the facts, nnd there- 

.In order to pr8vent that sale, which | fore that the money could not be recovered 
i y have been mischievous and prejudicial ; back. Ifithad been such a payment, no 
if the highest degree to the rights of the | doubt such is the law; but when we look at 
new appeflants, they upon a proceeding’ the circumstances as they appear, we find, in 
Which they instituted, and under the author- ; the first place, it was not a payment ‘at all, 
eS the Court, not voluntarily, but under | It was originally a mere deposit in Court of, 


rI 


“protest and because they. were compelled to the full amount recoverable by the decret 
take that step in order to ‘prevent the salej holder, It was deposited under protest, for tlie 
» of the property, paid the sum of between | purpose of preventing an injurious sale of the 
> 59,000 and 60,000 rupees into Court ; and ' whole property. Theu it appears that upon 
, it appears thaé that payme into Court) the-reading of the petition, the pleader for 
wm havie taken place in %rder to prevent a saleaghe petitioners was asked whether his client 
of fhe property, under which the rights of |Imd any objection to the yþayment to the 
all parties, aud, among others, of these | decree-holder of the amount which had been 
appellants, were expressly reserved, the | steed aaa and the answer was, “1 will 
question arose, and arose in rather a singular ' ‘bring a'regular suit for setting aside ‘the 
form, whether the méney should remain in , “summary order rejecting the claim, but 
» Court, or whether it might not be paid over “the sale cannot be stayed unless the 
to the new respondents. Undoubtedly the , “amount recoverable by the decree-holder 
ù Cqinsel for the person who represented the her‘ is: deposited : I tefore deposit the 
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“amount for the purpose of its being paid 
“to the decree-holder, and pray that the 
“ said sum be paid to the decree-holder and 
“the sale be stayed.” 

Those were tke circumstances under 
which the money was paid, the payment 
being clearly no voluntary payment; and 
the suit having been determined on its me- 
rits in favor of the appellants, they are 
clearly entitled to recover this money back 
again. Therefore, the order that we shall 
advise Her Majesty to make is, that the 
decree of the High Court of Judicature, 
reversing the decree of the Zillah Court, be 
reversed, and that the decree of the Zillah 
Court be confirmed; and that the appellants 
be held entitled to recover 59,821 rupees and 
a fraction, as decreed by the judgment of 
ihe 8th of June 1860. It is satisfactory to 
fecl, as their Lordships have nat entered into 
the merits of the case onthe many points 
argued in the Zillah Court and in the High 
Court, that substantial justice is d ne y 
the order which they will now advise Her 
Majesty to pronounce; for it is perfectly 
clear, on the one hand, that the respondents 


‘had n8 right to this money out of that estate 
“at all, they having been satisfied to the ex- 


tent that the former decrees of any Court 
or Courts entitled them to recover -out of 
that property : and, on the other hand, it ap- 
pears perfectly clear that the appellants 
paid this money merely for the purpose of 
preventing a sale of, the property, so that 
they are, in justice as wellas in law, en- 
titled to recover.” The appellants must also 


-be held entitled to the costs of the appeal 


and of the reversal of the order, and to the 
usual interest, at the current Court rate, 
upon the sum to which they are so entitled. 


| el 


The 17th July 1868. - 
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HELD, that the list of Bandhus given in Article 1, 
Section 6, Chapter 2 of the Mitacshara is not éxhaustive, 
but simply illustrative of the propositiogtha® there gre 
three classes of Bandhus,—and that a ‘person’s father’s 
maternal uncle is a Bandhus; and as such entitled toin- 
herit in preference to the king, who cannot take to the 
prejudice of a maternal uncle or a maternal grand-uncle. 


The Viromitrodataya is properly receivable as an ex- 
position of what may have been left doubtful by the 
Mitacshara and is declartory of the law of the Benares 
School. 


at A 


8 
Te facts on which the determimation of* . 


this appeal depends are few and undisputed. 
Woopendro Chunder Roy, the owner of the 
zemindary and other property in dispute, 
died on the 7th of August, 1860, an infant 
and unmarried. He wasofa family which 
had formerly come from the Upper Provinces, 
and, though settled in Lower Bengal, where 
the zemindary is situated, is admitted to 
have retained the ceremonial and other law 
of its original Habitat. There is, therefore, 
no dispute that any question touching the 
succession to Woopendro Roy is determinable 
by the law of inheritance current at Benares. 


On Woopendro’s death the appellant, as 
the nearest male relative surviving him, 
performed his shraudk, claimed his property 
as heir, and shortly afterwards applied to 
have his own name substituted for that of the 
deceased as owner of the zemindary on the 
Collector’s register. He is, however, but a 
remote kinsman of the deceased, being only- 
the brother of his grandmother ex-parte pa- 
terna, or, to use the phraseology of *the 
Mitacshara, his father’s maternal uncle. And 
accordingly, at the time of this application 


‘for mutation of names, some question whether 


the appellant was eutitled to inherit and 
whether the property did not pass for, want 


of heirs to the Crown, was raised. 4 There- 


upon the Board of Revenue consulted their 


adviser, the Legal Rememwancer, and on his e 


opinion, fortified by that of a Pundit which 


he had procured through the Registrar of tho +: 
High Court, determined to recognize the title q 
of the appellant, who accordingly, was pug 
into possession, or left in possession -of the « ¢ 
property, recorded as proprietor of the zemin- = 
dary in the Collector’s books, and continued 








Present: 
The Master of the Rolls, Sir James W. Col- 
_ vile, Sir Edward Vaughan Williams, the 
"Jord Chief Baron, and Sir Lawrence Peel. 


Hindu Law—Mitacshara,--Viromitro- 
dataya—Bandhus—father’s mater- 
nal uncle-~- Hing. 


On appeal from the High Court gt 
Caleutta.* i 


Gritari Lall Roy f 
VETSUS 


e 
The Government of Bengal. f 







to pay the Government revenue assessed upon 
it up to the date of the institution’ of this 
suit. `, ‘os 
e 

In 1863, tho Government authorities ap- 
pear to have changed, for reasons whiclt nv 
not been explained, their view of the ap- 
pellant’s title; and on the 8rd of August in 
that year the suit out of which thisappeal 





has arisen was commenced against him in 
the name of the Government of Bengal, as’ 
representing the Crown, for the recovery of" 


* 30th August 1865, (Present Trevor, officiating Chief 
J er as and Campbell, J.) ;—See 4 W, R, Civil Rulings, 
p.id, > 
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the real and personal property of Woopendro 
ou the allegation that upon his death it had 
escheated for want of heirs to the Crown. 


. By a decree dated the 30th of September 
1864, the Zillah Judge dismissed the suit, 
holding that the Government was not entitled 
to oust the appellant. The precise grounds 
of his judgment it is unnecessary to examine. 


On appeal to the High Court, this decision 
was reversed by two ofthe Judges of that 


© Court, and the present appeal has been pre- 


ferred against their decree. 


The points ruled by the judgment of the 
High Court were :— 


Ist. That the Government was not estop- 
ped by the acts of its officers in 1861, when 
the appellant applied for and obtained the 
mutation of names, from bringing this suit. 

2nd. That upon the true construction of 
the Section in the Mitacshara, which will be 
hereafter considered, the appellant, -as the 
maternal uncle of the father of the deceased, 
was excluded from the class of ‘‘ Ban’dhus”’ 
capable of inheriting ; and that consequently, 
as between him and thp Government, he had 
no title to the property sued for. 


Upon these findings the Court decreed that 
Government should obtain possession of all the 
real property admittedly in the appellant’s 
possession, with a certain specified exception, 
but that, for want of proof as to its value 
thelr claim to the moveable property should 
he dismissed ; and the judgment then proceed- 
ed as follows :— 


“This decree of Government against 
‘* Gridhari is final, but it does not become 
*‘ absélute until the claim of Sohun Loll Lall 


‘Cand Mohun Lall, who represent themselves’ 


“ to be maternal grandmother’s sister’s sons, 


” «© ond that of Harto Bhoja Misser, the spiri- 


9 


‘‘ tual preceptor of the deceased, have been 
“ inquired into. 
“The last-named person has filed no 


\ . * evidence, but his claim cannot be determined 
=» ‘until that of Sohun Lall and Mohun Lall 


= 
~s, 


œ has been setat rest, and they haye filed 


“no evidence at all. They, as well as the 
« Acharjee or spiritual preceptor, do not 
t oppose the defendant Gridhari’s claim, but 
“only prefer æ claim in case His is declared 
‘‘ torbe invalid; andeif they prove themsely 
“fo be what they allege they are, they are 
‘¢ undoubtedly entitled to succeed as enumer- 
‘ated Bandhus, 


« The case must therefore be remitted to 


- % the Judge, with instructions that he will 
' without delay take up the case, and call on 
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“t these parties and any others who may 
“í appear to claim the property of the deceased 
‘“ minor within a reasonable time, to file 
“their evidence. He will, then examine it 
‘thoroughly, and, guided;by his estimate of 
“it, and by Hindoo Law, he will either con- 
“firm the present order in favour of Govern- 
“ment as against them also, or pass in their 
“ favour whatever decree the law of the case 
‘seems to require.” 


The able arguments before this Committes 
have beon principally addressed to the ques- 
tion raised by the second of the above 
findings, viz., whether under the law current 
at Benares the appellant has not a title to 
inherit the property preferable to the claim 
of the Government by escheat; and that 
question their Lordships will first consider. `. 


Its determination will ultimately be found 
to depend on the construction to be given to 
the first article of the sixth Section of the 
second chapter of the Mitacshara. The 
absolute exclusion of the father’s maternal 
uncle from the list of possible heirs, for which 
the respondents contend, can rest on uo 
other ground. 


Mr. 


on the assumption that he was not entitled 
to offer the funeral oblations. Batis this 
assumption well founded ? There i8 evidence 
of the family priest and others that the 
appellant did, in point of fact, perform the 
Shraudh of Woopendre; and he seems, in 
the judgment of the priest, properly to have 
performed that function in the absence of any 


nearer kinsman. Itis, however, unnecessary. 


to determine whether this act of the appellant 
was regular or not. The issue in this case 
is not between two competing kinsmen, but 
between a kinsman of the deceased and the 
Crown. . Let it be supposed, for the sake of 
argument, that the nearcst existing relative 
of Woopendro at the timo of his death had 
been, not the appellant, buta natural-born 
son of the appellant. Itis admitted that, 


Forsyth, indeed, argued sfrongly. 
against the right of the appellant to inherit, ` 


Q 


on the strictest interpretation of the Mitpek- . 


shara, such a person isa Ban’dhu; that the 
three classes of Ban’dhus must be exhausted 
before the King can take for want of heirs ; 
and therefore that the title of the appellant’s 
son Would prevail against the Crown. Now, 
grb a Ban’dhu either is coupetent to perform 
the shraudh of the deceased, offering some 
hind of funeral obiation, or he is not. If he 
Be incompetent, it follows that his right to 
inherit is wholly independent of the doctrine 
of spiritual benefits derivable from funeral 
oblations, and is determined solely .by kin 
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' kinsaen springing from a different family 
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manship. If he be competent, it follows á| kinds; related to the person himself, to fiis 
fortiori that his father, who would have been | father, or to his mother, as is declared by the 
one degree nearer akin to the deeased, would following text.” And then follows, as 4% 
also have been competent: and that Ais exclu- | quotation, a more ancient text, (the author- 
sion from the line of inheritance, if it exists, | ship of which seems, from Mr. Colebrooke’s 
depends upon some other principle. note, to be uncertain), which snys,—“ Tho 


It is impossible to read the second chapter Pone of his owi father’s sister, the sons of 
of the Mitackshara without remarking the Meon Pe : age sa the are A 
extreme jealousy with which the Hindoo Law a matorna aa e, a a Rye i 
regarded the right of the King to take on a 13. OWN COB © kinared. © son% or hi 
failure of heirs. The 7th Section refuses al- father’s paternal aunt, the sons of his father s 
together to recognise that right where the maternal aunt, and the sons of his father's 
property was that of a Brahman. Admit- maternal uncle, must be deemed his father’s 


ing i onote kindred. The sonse of his mother’s 
ting it as to the property of the other castes | °°8"® ter : 
or classes, it expressly says, “if there be no ee | ogee sons i ae ees a 
relations of the deceased, the preceptor, or, ernal aunt, and the sons of his mother 5 


on failure of him, the pupil;” and again, ternal uncle, must be reckoned amongst his 


J ` ”? 

if there be no pupil,. the fellow-student is mother’s cognate kindred. 

the successor.” It thus exhausts the rela- This sub-division of Band’hus into three 
tives, and then interpeses between them and | Classes is possibly a consequence ofthat part 
the King three classes of heirs not connected | of the definition already referred to, which 
with the deceased by blood, or participation treats them as kinsmen connected by funeral 
in funeral oblations. The title of the King oblations. It may be that the Bund’hus of 
is afterwards stated affirmatively, thus,— the parent, though connected with him by 
“The King may take the estage of a Cshatriya funeral oblations, would, by reason of re- 
or other person of an inferior tribe, on failure moteness of kinsmanshjp, not be so connected 
of heir@down to the fellow-student.” So Menu | With the son. 

“ordains :—“‘ But the wealth of the other classes 
onAilure of all (heirs), the King may take.” 
So far, then, the law would seem to be clear 
that the King cannot take the property -to the 
prejudice either of a maternal uncle, ‘ora 
maternal grand-uncle, each of whom is ob- 
viously “a relation” sof the deceased. What 
grounds, then, does the sixth Section afford 
for the hypothesis that these two relations 
are arbitrarily excluded from the list of pos- 
sible heirs? That Section begins by stating 
broadly, —‘‘On failure ofgentiles, the Band’hus 
(rendered by Mr. Colebrooke ‘ cognates’)-are 
heirs.’ Much has been said about this word 
« Bandhu.” Itseems (see note at p. 350 
of Mr. Colebrooke’s translation of thé Mitac- 
shara) to'be sometimes used as equivalent to 
‘‘kjnamen” generally. But in this parti- 
cular section it may be taken, .as defined 
‘elsewhere by the Mltaeshara itself, to import 

















































If, for the determination of the question 
under consideration, their Lordships were 
confined to the four corners of the Mitack- 
shara, they would feel great difficulty in 
inferring, from the omission of “ the mater- 
nal uncle” and ‘the father’s maternal ùn- 
ele’ from the ‘persons enumerated in this 
text, that either of thosa relatives is inca- 
pable of taking by inheritance the property 
of a deceased Hindoo in preference of the 
King. Such an inference, in, the teeth of 
the passages which say that the Kidg can 
take only if there be no relatives of the de- 
ceased, seems to be viol&ut and unsound. 
For the text does not purport tobe an ex- 
haustive enumeration of all Band’hus who 
are capable of inheriting, nor is it cited as 
such, or for that purpose, by theauthor of 
the Mitackshara, — itis used simply as a proof 
or illustration of his proposition that there 
are three kinds ow classes of Band’hus; and 
all that he states further upon it is the order 
in which the three classes take, viz., that the 
Band’hus of the deceased himselt must? be 

hausted before any of kis father’s Bandjhus 
san take, and so on. w o 


(and therefore opposed to “gotraya’ or 
“ gentiles”) and connected by funeral obla- 
tions. From this class the maternal unele, 
or the fathers maternal uncle (assuming 


their connection o the deceased by funeral 
oblations) can be excluded only by som 


. arbitrary definition. Such a definition the Again, further doubt is thrown upon the 


, respondents contend is found in the passag& theory of exhaustive enumeration by the 
which immediately follows the last citation | P@S*48° of the Mitackshara, which is not*found 
from the Mitackshara. But is that necessarily |)” that portion of the,* treatise which was 
‘so? The author of that treatise goes on to | translated by Mr. Colébrooke, but has been ; 
state, —“‘ Cognates (Ban’dhu) are of three translated for the’ purposts of this suit, and. 
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. nearer in the degree of affinity, a doctrine 


è m 


“eargued, The judgment of the Full Bench is expected 
"to be soon delivered, 9 ; 


they would still, as relations, be heirs whose 
title would be preferable to that of the King. 
But the passage on either view of it declare 
that they are not so gxcluded ; and it is 
therefore unnecessary to consider whether the 
title of any remote relation who could not be 
brought within the category of Band’hus, or 
other class of heirs specified by the Mitack- 
shara would prevail against that of the 
Crown. The learned Counsel for the respond- 
ents remarked that this passage of the 
‘ Firomitrodaya goes no further thau to affirm 
the right of a maternal uncle, and that it 
says nothing of a maternal grand-uncle. 
But to say nothing of the use of the term 
“and the rest,” the text is at least an author- 
ity for the proposition that a maternal uncle 
isa Band’hu. ‘he maternal uncle of the 
father is therefore a Band’hu of the father, 
and itis admitted that, failing the Band’hus 
of the deceased, the Band’hus of the father 
are entitled to inherit. 


This view of the law is confirmed by the 
majority of the consulted Pundits. It seems 
also to make the law of the Benares School 
consistent on the point in question with that 
of Bengal; and the concurrence of @pinions 
of Mitra-misra, the author of the ‘ Viromitro- 
daya, with Jimuta Vahana, the author ofsthe 
‘ Daya Bhaga,’ is not unimportant, since they 
are stated by Mr. Colebrooke (Preface, p. 
vil.) to differ on almost every disputed 
point of Hindoo Law. 


Their Lordships do net think it necessary 
to consider at any length the decided cases 
which are cited in the judgment under re- 
view. Itis admitted that there is no case 
precisely in point; and the authority of those 
cited, in so far as they go to support the the- 
ory that the enumeration of Band’hu in the 
text quoted in the Mitackshara is to be taken 
as exhaustive, has been shaken, if not alto- 
gether over-ruled, by the decision which, we 
are informed, has been recently passed by the 
High Court of Bengal in the case of Amrito 
Kumari versus Luekynarain Chucherbutty. 


is stated at page 97 of the record. The gen- 
gal effect æ that passage is to introduce, in 
the case of a’trader dying abroad, a.new class 
of remote heirs, viz., his returning co-traders, 
But this provision is preceded: by an enu- 
meration of preferable heirs, which includes 
among Band’hus the maternal uncle. Here, 
then, is a passage, written by the author of 
the Mitackshara himself, which treats the 
maternal uncle as capable of inheriting. The 
learned Judges of the Court below meet this 
authority by suggesting that the heirship of 
the maternal uncle, as well as that of the co- 
trader, may be®exceptional, and confined to 
the case of the trader dying abroad. ‘Their 
Lordships, however, cannot admit the reason- 
ableness of this hypothesis, and think that 
even on the Mitackshara the question under 
consideration is at least uncertain. That 
question, however, is not to be governed by 
the Mitackshara alone. Adhering to the prin- 
ciples which this Board lately laid down in 
the Ramnad case“, their Lordships have 
no doubt that the Viromitrodaya, which by 
Mr Colebrooke and others is stated to be a 
treatise of high authority at Benares, is pro- 
perly receivable as an exposition of what 
‘may have been left douotful by the Mitack- 
shara, and declaratory of the law of the 
Benares School, 


The passage cited from that commentary 
at p. 15 of the record, and more fully in 9 
Setestre’s Reports of cases in the High Court, 
p. 552, t is explicit. After stating that the 
term “ Saækulya, or distant kinsman, found 
in the text of Menu, comprehends the three 
kinds of cognates, the commentator goes on 
to say—“ The torm cognates (Band’hus) in 
the test of Jogishwura must comprehend also 
the maternal uncles and the rest, otherwise 
the maternal unsles and the rest would be 
omitted, aud their sons would be entitled to 
inherit, and not they themselves, though 














































enighly objectionable.” The passage as trans- 
lated-at p. 15 of the Record, has ‘‘ then they 


selves.” Ifthis be the. correct reading, it 
would follow that even if the exclusion of 
the maternal uncle and others not mentioned 
inthe text relied upon by the respondents 
from the list’of Band’hus were established, 


fore be held to be an open one even in the 
Courts of India. 


Their Lordships, then, have come to the 
comlusion that, according to. the law by 
which this case is to be goyerned, the appel- 
lant was capable of inhefiting the property 








* See ante, Privy Council, p. 17. 
ferable to that of the Crown; and therefore, 
without adopting the reasons given for his 
judgment, they think that the Zillah Judge 
did right in dismissing the suit. ‘This con-- 


+ Case of Amrito Kumari versus Luckynarain Chuc- 
kerbutty, cited lower down in this judgment. ‘This 
case was referred to the, Full Bench and has been 


The question under consideration must tkere-. 


in dispute, and that his title thereto is pre- - 


~ learned Jueges of the High Court in their 


*. © session notonly by proof of his own title, but 
‘by setting up any jus tertii that might exist. 


TAR „wota remit the cause to the Judge in order 
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“ mine, if it were previously doubtful, the fact 


3 Her Majesty that the decree of the Higg 


k 

t 

"aq 
£ 


t} 


ES ape 
. 


i 


+ clusion necessarily disposes of this appeal. 
"F Their Lordships however, deem it right to 


- appeal. Their Lordships do not impugn the 


_ of an existing jus tertii. 


- to litigate their title with Government, casting 
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The 2nd July 1868. 
- Present : 
Sir James W. Colvile, Lord Justice Wood, 
Lord Justice Selwyn, and Sir Lawrence 
Peel. ° 
Custom—Succession. e 
On Appeal from the High Court at Cal- 
cutta.* 
Soorendronath Roy, 
e 



































add that, even had they agreed with the 


view of the Law of Inheritance, they could 
not have concurred in the decree under 


correctness of the conclusion to which both 
the Courts below came on the question whe- 
ther the proceedings in 1861 estopped the 
‘Government from bringing this suit. But 
the effect of these proceedings was to deter- 


versus 


Mussamut Hleeroomonee Burmonee and 
others. i 


Tife prevalence in any part of India of a special 
course of descent in a family, differing trom the ordi- 
nary course of descent in that place of the property 
of people of that class or race, stands on the footing of 
usage or custom of the family ; and the custom is capable 
oť attaching and of being destroyed equally whether 
the property be ancestral or self-acquired. 


of possession. The respondents, therefore, 
were in the position of plaintiffs in an ordi- 
nary suit in the nature of an ejectment. They 
could only recover by the strength of their 
own title. Accordingly, it lay upon them to 
prove ® least primd facie that Wopendro 
lied without heirs; and, on the other hand, 
the appellant was entitled to defend his pos- 


High Court at Calcutta which reversed tho 
decree of the Judge of the Zillah Court of 
Nuddea, dismissing the plaintiffs’ (the Res- 
pondenis’) suit with costs. ? 


The suit which is to determine the right 
of succession between the representatives of 
each of two joint owners, Paresnauth and 
Batooknauth, Hindus, to the succession of 
one of them, Batooknauth, was brought. to 
recover a moiety of a family estate consisting 
of landed and of moveable property which 
had belonged to one Khoderam Roy, the 
grandfather of both Paresnauth and Batook- 
nauth. The property of Khoderam descend- 
ed from him, by inheritance to h}$ two 
surviving grandsons Paresnauth and Batook- 
nauth, the cons respectively of his two sons 
Jai Singh Roy and Prag Singh Roy, who 
had pre-deceased their father. These grand- 
sons, who were first cousins, formed a joint 


By.an alternative plea he did set up such a 
bar to the respondent? suit; and th atitle ef 
those persons who, he says, are, failing him- 
self, the heirs to Wopendro, has never yet 
‘been determined. The decree under appeal 


to allow those persons who, according to the 
practice in India, have intervened as objectors; 


apparently the burden of proof on them. 
But it seems to deprive the appellant of his 
“Tigh? to defend his possession on the ground 


worship, and estate. During their, join? 
lives they resided continually together. 


-‘Batooknauth about two and a half years. 
Batooknauth left no children. The plaintiff 
was his childless widow. She whs very 
young at the time of her husdand’s death ; 


Tt is unnecessary, however, to say more on 
this point, since the conclusion to which their 
Lordships have come on the appellant's own 


title obliges them humbly to recommend t perbinps: yonoseri. Phe nad. However. neir 


relations, members of her own family, com- 
petent to the protection of her righty her 
father and two other persons ; and the sister 
of Batooknauth had a gon, a minor, in the 


Court be reversed, and that in lieu thereof it 
be ordered that the appeal to the High Court 


Turs is an appeal from a decision of the 


undivided Hindu family, joint in food, 


Paresnauth was the manager. Hesurvived ` 


ertainly under fourteen years of smalands 


from the decree of the Zillah Judge be dis- line of succession to his deceased uncle un? : 
5 ; . ——— Se ee 
missed with costs. The respondents; must a * os ee ae cons No, 24 of 1860, ms es 12 } 
elo P : eptember 1862: Present: Trevor, Seton-Karr, a 
fe BOY the costs of this appeal. j L, S: Jackson J, J—Sece 1 Hay’s Reports, p, 292 © 
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` . force, directed or advised to proceed by. re- 


` Court of Wards in the case of any propanig 


a ” Paresnanth, on the 18th Bysack 1260, 


days before his death, the whole of Batook- 


‘Upon her application to the proper authori- 
" ties to be admitted to her, share, she was in 


einglyeut of which this appeal arises. Sf 


‘Jeave and was ‘permitted to defend in hig 
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der the Law of Bengal, and whose father 
was competent to the t pr otection of his rights 
also. ‘The widow, if entitled, might have 
been placed under the protection of the 












































being situate wholly in 
family having been long 
plaintiff was certainly en 
her prima facie title as | 
general Hindu Law as adi 


invasion of her rights. part of India. 


~- It was incumbent on i 
allege and prove a title 
prima facie title. They.: 
ed their title, which embr 
answers of the plaintiffs tit 
that the title to the proper 
of the retention by their 
cient law, that of the Mit: 
verned by that authorit 
Paresnauth, and nat the wi 
Batooknauth; and besides t 
that Batooknauth had bequ 
property to Paresnauth. 
prevail, tt displaces equal 
intestato, under either syst 
that of the Mitacshara or 
bhaga. 


that is, ‘thirteen days after the death of 
Batooknauth, which took place on the 5th 
Bysack 1260, corresponding to the 16th 
April 1853, proppunded and proved before 
the Civil Coúit of Nuddea, under Act XX 
of 1841, an alleged will of Batooknauth, the 
cancellation of which instrument is also 
sought by the plaintiff’s suit. By this will, 
which bore date the 2nd Bysack 1260 three 


nauth’s property was given to Paresnauth. 
Lt contained a provision for maintenance of 
the widow ; but in case of her quitting the 
family 25 rupee per month only’ were to be 
nilowed her for her maintenance. The 
usual notifications were issued by the Court ; 
no person appeared “to Oppose, witnesses 
weré examined, the will was proved, and 
the ordinary certificate obtained, and under 
that title Paresnauth enjoyed the property 
unopposed and undisturbed during the re- 
mainder of his life, a period of about two 
anda half years. The will was not regis- 
tered, but two days only elapsed between 
the. date of it and the death, 


Some doubt was raised 
his argument of this case a: 
acquisition of this proper 
whole was acquired by Khc 
part certainly was, or wh 
‘not ancestral property whic 
to him. Itis not necessar 
this subject, because tha pr 
part of India ofa special coi 
a family, differing from the" 
of descent.in- that place o 
people ofthat class or race 
footing of usage or custor 
It must have had a legal 
continuance (see Abraham 
Moore’s :Privy Council er 
242 and 243); and whetl 
be ancestral ‘or self-acquire 
capable.of attaching and of 
equally as‘ to both.. A leg 
this family usage was laid s 
evidence. The family ear 
from n- distant part of Th 
Mitacshara prevails. The 
not decide more on this is 
family had adopted the l 
some generations : that if 
iscontinuance of a forin 
pears further from the 
*Purohit that his was an 
as it very frequently is, an 
tors, officers: of the pries 
family, had followed the 


í stant 
ewn person without guardians. He is the We 


Sppeliant in this anpe The property See 1 W; Ra Pri. Cou 


Paresnauth left a will, or testamentary 
trust deed by which he appointed his mo- 
ther .tud wife, guardians of his infant son. 
It conthined a provision for adoption by his 
widow in case the infant died, and some 
directions as to r€ligious rites and usages. 


Shortly after Paresnauth’s death, the wi-' 
‘dow of Batooknauth asserted her title toa 
moiety of the property jointly owned and 
enjoyed ‘by her husband and Paresnanth. 


consequence of the certificate before men- 
‘tioned having been obtained and being in 


gular snit, afd she instituted'the suit accord- 


‘was the sole plaintiff, and the defendants 
werc the mother and widow of Paresnauth,- 
as trystees and,cuardians of the infant son 
of Paresnauth, who was also named a party. 
The suit proceeded in that form until the 
%on attained majogity, when he applied for 
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n the evidence, it seems clear that the | alone; but her ignorance of Paresnduth’s® 


Fp the erence, 1 pean clear hatte [al 


amily came attended by priests of their 

own persuation ; and since Orientals are 
commonly tenacious of their usages and 
customs, and more especially of their family 
and religious observances, therefore, on the 
ordinary principles of viewing evidence, 
a continuance of this state of things is 
presumable, and the onus would then lie 
on the party alleging an interruption or 
cessation of it to prove such allegation. In 
this case, therefore, the onus of proving such 
a cessation seems to have been properly 
declared by the High. Court as incumbent 
on the plaintiff, in consequence of the ad- 
missions in the pleadings, 


‘The plaintiff originally advanced a title 
which she did not maintain throughout her 
suit. She alleged originally that her hus- 
band had given her authority to adopt a son 
and had constituted her heiress ad interim by 
a written instrument, of which she alleged 
the spoliation and destruction by Paresnauth, 
Such an authority is one not unlikely to be 
onferre, The will of Paresnauth himself 
vidences the strong desire of a Hindu to be 
ucceéded by a son, Why the allegation, if 
ntrue, was made, or why, if true, it was 
abandoned*it is difficult to say, It is the 
great misfortune of Hindu litigants that 
iheir cases often fall, in the earlier stages 
of litigation, into the hands of incompetent 
advisers, who, by the mixture of falsehood 
with truth, or by the suppression or aban- 
donment of part ofa true case from some 
Jmistaken views of policy or difficulty, 
„create often impediments to its success from. 
‘which the true story, if revealed, would 
have been free. If, for instance, it should 
seem expedient to exaggerate the illness, | 
_—. weakness,, or incapacity of au alleged testa- 
tors and to tutor witnesses to such proof'it, 
may be thought politic to drop that part of a 
case which necessarily supposes during the 
Aame interval a disposing capacity in the testa- 
tor; and in Indian cases it is scarcely safe or 
_ just to make against the suitor himself the 
ordinary presumptions from the conduct of a 
suit which would be made in our own Courts 
under the like circumstances. g 
It has, therefore , been very properly urge 
in the able arguments on behalfof tho plainti 
that her youth, ignorance, sex, ard dependent® 
state must all be weighed and have due im- 
portance given to them when her supposed 
acquiescence in the title of Paresnauth is 
urged against her. As respects herself, per- 
sonally, the force of these arguments nyay be 
admitted so far as they regard acquieScence 
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proceedings and claim to the whole successfon 


which she alleges cannot so readily be con- - 


ceded, and the weight of presumptive proof 
arising from the conduct both of herself aud 
of other persons competent to the protection 
of her interests, cannot be excluded from the, 
consideration of their Lordships when decid- 
ing whether such ignorance is established in 
any of them. 


The plaintiff denied in her replication cach 
title pleaded by the defendaats. The will 
she alleged to be a forgery, and insisted that 
the Dayabhaga was the authority to be ap- 
plied to the question of her title to the suc-" 
cession. 


The issues of fact, comprise these two 
points, the only ones before their Lordships 
on appeal :— 

Ist. Whether Batooknauth executed a will 
dated 2nd Bysack 1260 in favour of Parcs- 
nauth, or not. 


2ndly. Whether tbe question of inheritance 
in this suitis determinable by the Shastras 
of Bengal or of the Western Provinces. 


The Judge of the Court at Nuddea found 
the first issue, that on the will, in favour of 
the defendants. He expressed no opinion on 
the second, which, in consequence of his 
finding on the first, he judged to be then an 
immaterial issue. On appeal to the High 
Court, that Court consisting of three Judges, 

r. Trevor, Mr. Seton-Karr, and Mr. Jackson, 
found unanimously the issue in favour of the 
plaintiff, the now respondent, and reversed 
the decree of the Civil Court. / l 


In the view which that Court of appeal 
took, it was necessary to dedide both issues, 
fər a decision on the will alone, unless it had 
established the will, would not have decided 
the case. In the view taken of the will 
in the Civil Court of Nuddea, the contention e 
as to which law, whether the Mitaeshara or 
the Dayabhaga, should prevail was a need- 
less one, except as istended to disprove the 
will by showing it to be an inoflicious 
disposition. i 

If, however, “the evidence aéfoid ground 
ugh for believing that the ancient {amily 
usage, whether legally obsolete or not, might 
yet be operative enough in the mind of a 
male member of his family to lead him to 
prefer the sole ownership of a “male, his ®con- 
joint owner and co-heir# with whom he had 
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whom the entire managen{nt had been, to . 

what he might consider the risk of female 

ownership, then no sound argument derived 
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from fhe mere presumed inofficiousness of the 
digfosition according to the general law could 

` be used to weaken adequate evidence as tu the 
Jactum of the will. In the opinion of their 
Lordships it would be arash conclusion on 
the state of the evidence in this.cause to 
suppose that a preference of the law of 
Bengel was likely to be operative in the mind 
of the testator; and without a belief in the 
probable existence of such a preference, 
where is the foundation for treating the will 
as inofficious ? ¢ 


It isnot necessary for their Lordships to 
decide the second issue in the view which 
‘they take of this case, which is substantially 
the same as that taken by the Civil Court 
of Nuddea. It is, however, necessary for 
them to review the evidence on this issue, 
to some extent, in order to support the 
opinion already expressed by their Lordships 
as to the probability of a continuing attach- 
ment by the testator Batooknauth to his 
original family usages. 


From the admissions in the pleading refer- 
red to by the High Court in their judgment 
“and from the evidence, in may be safely con- 
cluded that this family came from a part 
of India’ where the Mitacshara was aud is 
the prevailing authority; that it came not 
unattended by ministers of religion; and 
that it originally continued in Bengal its 
ancient law. As at the time of that migra- 
tion, the Mahomedan was the governing power, 
and as the Hindus were rather connived at 
than sanctioned by the governing power in 
the exercise of their religion, their law was 


in thanature of a personal usage or custom, |. 


and it is probable that migratory families or 
e tribes amongst eHindus would retain their 
own usages. . 


There seems to be no reasonable ground for 
doubting that the office of priest was heredi- 
etary, and derived to the existing family priest 
by successors in the mode stated by the 
Purohit, whose evidence was rather laid aside 
by the High Court, on the ground that he 
might be swayed by interest, than rejected 
by it as untrustworthy. An adherence to 
family usageg is a strong oriental habit ; it is 

In „most places. noba weak one, and sin 
ly, the love of them increases with 
their long prevalence, it requires no effort to 
believe that the retention of religious usages 
and ¢ustoms spoken of by the defendant's 
witnesses did prevaibin that particular branch 
of the family, to which point indeed the 
“Parohit’s evidenco in a most important parti- 
cular,-—that of tie preformance of the Shraud 
hes Batooknauth,—is clear and tlirect, and on 
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that point not contradicted by proof, for 
though the plaintiff alleges, she does not 
prove, that she performed her " husband’s 
Shraudh. 


This, indeed, is not decisive of the ques- 
tion as to the devolution of property in the 
family by right of succession, since a family 
might retain its religious rites, and yet 
acquiesce in a devolution of property in the 
common course of descent of property in that 
district, amongst persons of the same race. 
But still there is in the Hindu law so close a 
connection between their religion and their , 
succession to property, that the preferable 
right to perform the Shraud is commonly 
viewed as governing also the question of the 
preferable right to succession of property ; 
and as a general rule they would be ex- 
pected to be found in union. Now, it is 
proved by the Purohit, the proper witness to 
be adduced for the purpose, that Paresnauth 
performed the Shraud of Batooknauth, and 
that proof is not opposed by counter proof, 
It is a fact, which unexplained, bears 
strongly on the question of the right® to the 
succession being under the Mitacshara, The 
High Court considered the evidence {@ be 
nearly balanced, so far ns the evidence, 
exclusive of the judicial proceedings here-) 
after to be referred to, went ; but it is to be 
observed that the High Court, without any 
sufficient reason assigned, set aside the evi- 
dence of the Purohit, which, ifit be regarded 
as the uncontradicted evidence of the appro- 
priate and ordinarily adequate witness to 
the performance of a Shraud, by establishing, 
the performance of the ceremony by Pares-" 
nauth, should have inclined the scale in favour `, 
of that side, especially when it is remembered 
that a presumption existed in favour of the‘ 


‘continuance of the ancient family custom. 


Their Lordships are relieved from the 
necessity of considering whether the~High 
Court did, or did not, attach undue; weight 
to the proofs on which they mainly xrestedw 
their judgment on this point; since the ques- 
tion now to be considered by their Lordships , - 
is only, whether the will was inofficious. 
The High Court proceeded on the ground 
that the judicial proceedings which they rely 
on and state in their judgment, and which 
are set forth in the respondent’s case, show 


tthat the family had for some generations 


recognized the law prevalent in Bengal as 
that of their succession. The High Court 
had no explanation given to itof these pro- 
ceedings. It certainly lay on the defendants 
to gkve that explanation. Possibly Pares- 
nauth\might haye been able to show that no 
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bited in Court and submitted to some inves- 
tigation and proof, and was proved; and that, 
though proved ex-parte, yet such proof follow- 
ed on the ordinary notifications which ordi- 
narily must be taken to give due notice of a , 
claim under a will. 


actual enjoyment, according to such title by 
record had ever obtained in his branch of his 
family, and might have shown that he, as a 
party to the suit, had not advised or sug- 
gested that form of procedure and jvinder of 




































| parties, und was not conscious of the effect 
1 of it, as evidence to rebut the continuance of 
ba family custom ; but whatever weight may 
attach to such suggestions when made and 
| established by proofs, it is not the duty of a 
" Court to Suppuse them. It suffices to say 
‘that the decision on this issue of the High 
Court, on the evidence in the cause, may be 
_ correct ; yet their Lordships cannot derive 
from such evidence, viewed in connection 
with the other evidence in the cause, that 
belief which would justify them in treating 
the will as prima facie improbable, because 
inofficfus, and inofficious because regardless 
of the ordinary preferences of Hindus of the 
_ Bengal vind 


If, then, no diserepancy of any material 
character be found betwegn the proof which 
was givn on the application for a certificate 
in 1858, and that given on the trial of the 
cause in 1859, the witnesses being native 
Witnesses, and speaking again to the same 
facts after so long an interval, the absence of 
such discrepancy, aad the precision of the 
statements as to the execution and signature, 
are some arguments in themselves in support 
of the truth of that to which those of the 
witnesses who were @xamined on both trial, 
depose. One discrepancy, however, is noticed 
in the respondent’s case at page 3, line 33, 
on Which much stress was laid by Mr. Cave 


Their Dorii proceed now to the con- | in his able argument for the respondent. 


sideration of the evidence as to the factum 
of the wiil itself. eft must be remembered 
} that Paresnauth is dead, and thut imputations 
| are cast on him after his death, which he 
ly might have been able, and which his repre- 
sentatives in this suit may be unable, to 
,Taect, at least with equal success. ‘There- 
| ' fore a Court of Justice should be éareful to 
| see that.no inference be raised against the 
title which he asserted and proved, and under 
_which he obtained and retaincu’ possession 
during his life unopposed, unless it be such 
as the evidence in the cause clearly war- 
` rants. The evidence as to the Jactum itself 
in the judgment of both Courts appeared 
satisfactory. It is declared by the High 
Court to have been “precise enough on th 
main points of execution and signature, ang 
to exhibit no signal discrepancies.” In an 
ordinary case, even on proof of an Hindoo 
will, such evidence would be deemed adequate. 
aud it must be remembered that this w/ll was 
very soon after its execution aaa exhi- 


The witnesses at the earlier judicial inves- 
tigation described the will as having been 
immediately dictated by the testator to Deno- 
nauth, the writer; whereas at the trial of 
this cause, they depose that Tarugknauth 
made the draft from the dictation of the 
testator, and that Denonaufh made a fair copy i 
from it. This discrepancy certainly exists, 
but it is one which might be found in many 
a case free from suspicion. It Muy have 
proceeded from mere inaccuracy of recollec- = 
tion ; and sometimes in native statements an 
intermediate agency is passed over,,and an 
action ascribed to an immediate source, which 
in truth procéeded from a derivative one. 
Lhe reason assigned Py the respontivr’ s® 
Counsel for this variation of story is little 
probable. Had the witnesses,for the will re-. 
collected the evidence ewhich they gave on 
the first trial, they, if false witnesses, would J 
have adhered to it. They “are not likely on” | 
the trial to -have made intentionally theif 
evidence conformable td that of ee respon. i 
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dent’s witnesses -who were examined before | yenam to enforce residenge in the family 

them, for no draft was produced at all; nothing | house; that there was much conflict of evi- | 
was shown to which they were likely to| dence, and may have been room to doubt 
desire to make their account conformable. | whether the Mitacshara did or did not prevail 
The traftsaction to which they deposed, and | in the family as the authoritative exposition of 
that to which the plaintiff’s witnesses were | theirlaw ; that there had been that compliance 
deposing, were utterly irreconcilable, and with the rules of procedure in the Courts of 
no motive could bave existed for injuring | the district, and such apparent admissions 
their own story by taking up a part of that | on record, inconsistent with the prevalence 
ofthe rival witnesses. Their Lordships, | of the Mitacshara as an authority, which ./ 
therefore, concur in the view taken of the | Might, unless explained, altogether destroy ' 
evidence as to the factum of the will by both | a custom by breaking in upon its continuance; 
Courts, that it was in itself adequate to the : and that these things might suggest to his 
proof of an ordinary will. Was the internal | own mind, or the minds of those about the 
evidence against it, and was the internal testator, the wisdom of not relying on the 


improbability of the will sufficient to dis- | usege alone: that the testator’s imputed 
credit it ? heglect of the pecuniary interests of his 


widow is no greater than that which be- 


| 
z to any follower of the Mitacshara 


No inherent improbability can be stated 
as to this will or ifs provisions, unless by as- 
suming either that the law of the Mitacshara 
was known to the testator to be clearly ap- 
plicable, or that a preference in the female : 
line of descent was likely to be influential in | 
his name. Their Lordships, therefore, put 


school, who, having the power to separate |) 
from an united family and so to qualify his 
widow as an heiress, prefers to léf the law 
of his class take its course. And as to the 
strength of the signature; that two days and 
part of a third intervened between the exe- 
aside these specnlations and apply them-| ontion of the will, and the death; that 
selves a consideration of the evidence in | though weakened by illness, the testator may , 
the cause. The grounds upon which the pave rallied his strength to the performance 
ejudgment of the o Tish Court proceeds as to | of that short act of signature. As to the 
the will are'that the witnesses to it are | character -of the witnesses; that the family ` 
not such as they would have expected to | priest was an attesting witness to tho will, 
find attesting his will; that the hand-writing | and that such an attesting witness might well 
Of the . testator seems too firm for one suffer- be supposed, by those at least who placed : 
‘ing from such a sickness; that if the Mitac- | confidence in him, to be sufficient to save thes, : 
shara prevailed, the will vould be needless: will from the objection of being attested 


that 25° rupees per month was an absurdly | only by persons unconnected with the family, 


small allowance for the widow; that there i or too low to give support to such an in- 
l 


was no hint ofany disagreement between = \ 


i 


. strument whilst the known aversion of per- 
“nT his wife; and they conclude by observa- : ? p 


tions derived from these matters as to thc | 
improbability of the case. But to these | with cases likely to be the subject of litiga- 
reasons if may answered, that the 25 rupees: tion may be one reason why attesting wit- 


Ç Which are given onl} in case of the widow | 
gavin the: family Woaes.aae bt have een nesses to Hindu wills are seldom found to a 


peant to measure her maintenance whilst | Pe AS class from which it would be most 
ererilent ; that it may hawe been designed in ble to select them. 
L . 


ons of respectable position to be connected 
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The case of the defendants certainly de- 

rives some support from the failure of the 
case made as to thé forgery of the will. 


Though the youth and dependent state of 
the plaintiff herself may be admitted to afford 
very cogent, reasons for not pressing against 
her those presumptions of acquiescence 
which similar conduct in a competent adult 
would give rise to, yet presumptions from the 
conduct of others cannot, as it has been said, 

‘-be excluded from the consideration of this 
case, when the probabilities on either side are 
. weighed, 


During the whole of Paresnauth’s life no 
attempt was made by any one to question 
i the validity of this will. Is this consistent 
with a belief in the family that the widow 
was the heiress of her husband? It is not 
allezed® that he shared the proceeds with the 
widow. Could if have been unknown 
generally to the family and inmates of the 
‘house, and those most conversant with the 
` family business, that he was dealing with the 

property as sole beneficial owner? Accord- 

ing to the case of the widow, she imme- 
diately on her husband’s death became en- 
titled to the usufruct for her life of a consi- 
_derable estate. Could that be a matter of 
slight moment to her immediate family? 
. Would there not have been a considerable 
_ difference in the estimation of her by others 
as,an heiress, instead of being one entitled 
merely to a moderate maintenance out of 
the wealth of another? Yet, according to 
” the statement of herself, two and a-half years 
_ of silence and uncomplaining non-participa- 
tion in profits ensue, not only on her own 
part, but also on the part of her and others, 
who, knowing her youth and incompetence to 
the management of business, would be natur 
ally expected to be on the alert to watchs 
over her interests, and to share, in some 
degree it may be, in the fruits of her suc- 
cession. The will was proved in the ordinary 
mode ; there isno proof of any alterafion in 
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the ordinary mode of notification why 
be viewed as ordinarily adequate to give 
knowledge where knowledge is proper to be 
given, 


possible. 
plaintiff, but unfortunately her case is not free 
from statements some of which, as to the 
violence designed against her, secem to be most 
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The notification is said to have been 
on the house and on the property, yet the 


‘| whole of the plaintiff’s own family is connect- e 


ed with herself in ignorance until after the 
lapse of two and a-half years from the date 


of an ordinarily sufficing notiffcation. 


Is it reasonable to suppose that Paresnauth 


could stifle all inquiry, and keep secret from 
the family that he had proved a will public- 
ly, inofficious as it is alleged, and disinherit- 
inga wife, an expectant heiress, betwecn 


whom and her husband the ordinary friend- 


ly relations existed. Such an entire state of 
ignorance, so improbable and of such long 


duration, it is moş difficult to suppose 
We find it asserted strongly for the 


improbable, one of which, the instrument 


with the power of adoption, has been aban- 


doned, and another, viz., the proof of the 
forgery, discredited. She herself, young and 
inexperienced, is probably not in any way 


answerable for the management of her own 


case: but the case, as pleaded, relative to the 
forgery of the will, is diferedited by both À` 
Courts, and contains such improbable state- 
ments as fully to justify their rejection of it. 
Again the statement of the plaintiff as to the 
instrument which accompanied the permis- e 
sion to adopt a sop which she alleges that Í 
she received, though not improbable in itself, 
bears still the semblance of an invented stary. 
Her conduct in ‘this matter is aot in the least 
degree consistent with probability nr- withe 
duty. If that instrument was prepared, why 
was it suffered to remain ynactedon? If 
destroyed, as she alleges, by Paresnauth, why 
should that destruction have ‘prevented proofs : 
of its existence and of the “spoliation ? Was 4 
it not her duty to make the adoption, aptori 
8 i ® "e 
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permission provided for five acts of adoption 
in succession on failure of each ` preceding 
one? If then the Court-finds itself compell- 
ed to discredit these allegations, what rational 
eground hasit for reposing confidence even 
, on the story of her own continued ignorance, 
during the lifetime of Paresnauth, of any 


title adverse to “her own? Ina suit not in- 
stituted by Paresnauth, but which was insti- 
tufted hostilely to him, to set aside a certain 
putnee tenure, which suit affords not the 
slightest ground fora supposition that there 
was any collusion with him in it, heis found 
pleading the will, and she repeating that 
title and praying therefore tu be dismissed 
from that suit. 
must be given to that pleading, that it pro- 
ceeds from one who was qualified to represent 
her. 
called to show how that answer came to be 
filed ? Paresnauth is dead; and, after his 
death, is it to be presumed that he put her 


Is the contrary proved? Is any one 


answer without her authority on record, that 


is, that he committed a fraud on the Court,’ 


A Court 
should not impute fraud; and after the death 


and continued a raud on her? 


of Paresnauth nothing should be supposed to 
his prejudice for which there is not a logal 


'* foundation, e 


Their Lordships therefore,» on a review of 
the’ grounds on which the High Court has 
deld this will not prdVed, are compelled to say 
that they think that the Court laid no found- 
ation fpr treating the will as inofficious in 
, itself, for disregarding the evidence of the 
L Purohit, or for aséribing the answer of the 
Widow to the deceased Paresnauth. The will 
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Prima facie at least, credit | 
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had been proved, though ex parte; it had 
been acted on very recently’ after the testator’s 
death, and possession held for a considerable 
time under it. 
no desire on the part of Paresnauth to escape 
from the publicity and ‘responsibility attend- 
In fact, 


it was not drawn into question so long as 


ing the proof of such a document. 


Paresnauth himself lived. That apparent, 


acquiescence is attempted to be ascribed to a 


general and enduring ignorance, which is in 
The will is 
met by distinct allegations of fraud and for- 


itself eminently improbable. 


gery, thé witnesses to which, are discredited 
by both Courts, Besides this, the case of the 


plaintiff does, in the several parts of itebefore 


commented on, bear the appearance not simply | 


of exaggeration, but of conscious untruth. 








~_—— 


There appears to have been _ 


Whatever might have been the E of this - 


case, had these presumptions in support of the 
case for the will been wanting, the - ordinary 
support which the failure of an opposing case 


lendsto the case which it impeaches, with 


the presumptions arising against the Opposing i 


case from the introduction into it of matters 
too grossly improbable for belief, and not 


the subject of innocent mistake, must be ap- 


plied, on a review of the whole evidence ig 


the cause, to support the factum of this will ~ 


Their Lordships think therefore, that the 
decision of the High Court must be reversed 
with costs, and that the deeision of the Civil 
Sout of Nuddea should be restored and affirm- 
èd, and that the appellants should have the 
costs of this appeal; and they will humbly 
certify their opinion to Her Majesty to the 


above Rlect 
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and stamp affixed, and the covenants for 
title and further assurance ays tle same as 
would be found if the transaction been 
that which the deed represents. Its execu- 
tion and the receipt of the money are both at- 
tested by the appellant. It is admitted by the | 
appellant that the real transaction was of 
a different character, and the circumstances 
of the case are stated by him ang by the 
parties to the deed to have been as follows :— 
The parties tothe deed and the appellant € 
are brothers. William Molly Stewart was the 
owner of the factory, and ig alleged to have 
been in good credit at the°time of the trans- 
action. His brother, the appellant, was an 
attorney in partnership with Mr. Hatche; a 
share in that partnership had been purchased 
for him by his elder brother, William Molly 
Stewart. James had for gome time assisted 
William in managing the faetory. He had, 
in 1860, been admitted an attorney, and, 
about the time of.the deed being executed, 
had been offered a partnership in the firm of 
Messrs. Barrow and Sen, Attorneys at Cal- 
cutta. William was desirous of still retain- 
ing his brother’s serwices, and induced him to 
give up the offer of Messrs. Barrow and Seu, 
by proposing to make over to him one quar- 
ter of the Begum Serai factory. The assent 
of James to William’s proposal formed the 
real consideration for the assignment made to 
him on the 16th of February: no money- 
consideration whatever was paid by James. 


Mr. Barrow, by his evidence, confirms 
the statement of this offer of partnersihp 
having been made by him to James in July 
1862, and of James declining it on the 
ground of “favorable arrangements Aiaving 

‘been made with his brother.” : 

It does not appear that at the date of the e 
deed there wos any chatge on the factory 
beyond a deposit of title-deeds with Messrs. 
Thomas and Co., the agents to the factory, 
for the current outlay, and a balance was in 
fact then due to the factory on this accoun® 
The deed was registered immediately upon =» 
its execution ; and within a day or two after- ° 
wards William bérrowed of Mr. Hatch the 
further sum of.14,000 rapess, of whieh 6,000 
rupees seem to have formed the considera- 
tion for the appellant’s share ip the partner- 
ship, bought for himeby Williams aad Ne 
mortgage was executed, the draft of which is 
produced, by which William mortgaged his 
12-anna or three quarter share only, in the 
factory. The deed of conveyance of tife 16th 
Stewart, in consideration of 32,000 rupees. | of February did not talle any notice of the 
A receipt for that sum is endorsed on the equitable mortgage to Thomas and Co.: thé ` 
deed, and signed by William Molloy Stewart, mortgage to Hatch recites tts existence. 
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The 2nd July 1868. 



























Present : 


Sir William Erlé, Sir James W. Colvile, 
Sir Edward Vaughan Williams, Lord 
Justice Page Wood, Lord Justice Selwyn, 
and Sir Lawrence Peel. 


Falsehood in a deed—Presumption of 
fraud — Onus probandi — High 
Court's powers—Striking a Solicit- 
or off the rolls. 


-- On appeal from the High Court at Cal- 
cutta. 


In the matter of the petition of 
Augustus Stewart. 


The rule that the intentional statement of a falsehood 
in a solemn deed taken by itself without explanation 
betokens fraud until the contrary is show@ and that 
itis the duty of a Solicitor who has made such a state- 
ment to show convincingly the absence of fraudulent 
mative, can scarcely be applied when a fraudulent motive 
has not been alleged by any complainant, if the ex- 
planatæn offered be not simply incredible. 

. There is no such special authority in the High Court 
as would authorize the striking ofa Solicitor off the 
rolls of the Court where such a step would not be 
sanctioned by the practice of the Courts in England, 


THE ‘appellant in this case seeks to re- 
verse an order of the High Court of Judi- 
> cature in Bengal, made on the 6th May 
1867, whereby a rele misz of the 18th April 
1867, calling upon the appellant to show 
cause why his name should not be struck off 
the roll of Attorneys and Proctors of the 
Court, was made absolute ; and it was order- 
~ ed that his name should be struck off accord- 
ingly. The charge alleged against him by 
the rule nsi was that of misbehaviour in 
„inserting in a deed a false recital a8 to the 
consideration, knowing the same to be false, 
and in attesting the execution of the deed 
with such false recital, and also in signing 
his name as a witness to the receipt of the 
consideration-money therein mentioned,know 
ing that no consideration had passed or 
was intended to pass. 


The deed in question is dated the 16th 
February 1863, and purports to be ah ab- 
solute conveyance by William Molloy Stewar 
to James Augustas Stewart, of a 4-anna of 
quarter share in an indigo factory, called 
Begum Serai, the property of William Mollo¢ 
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After these transactions, William purchas- 
ed ginothgr @pnsiderable factory, and took 
Kre ni Indigo Company, whither he 
went to reside ; but James continued to su- 
perintend the Begum Serai factory.’ It is not 
shown that William was embarrassed till 
after the failure of the Agra Bank in June 
1866. Thomas and Sons also failed “about 
éhat time; and towards the end of the same 
year William presented his petition in the 
Insolvent Debtors’ Court, 





James in thee meantime had continued to 
manage the factor, and to draw a salary of 
300 rupees a month; but he drew no sum 
as profits, nor was any division of profits 
made till after the insolvency of William, 
when James consigned his one-quarter share 
of produce to separate agents. 


On the 25th March 1867, the Official 
Assignee under the insolvency of William, 
summoned the appellant, and James and Mr. 
Haich, to be examined before the Insolvent 
Court as to the insolvent’s estate ; and on 
the 18th of April 1867, they and the insol- 
vent where examined * before Mr. Justice 
Phear and specially interrogated as to the 
above transaction. 


On the 18th April 1867, the appellant 
was served with the rule zis of the High 


Cour upon which the order now appealed | 


from is based, which was obtained on the 
motion of the Advocate-General, The rule 
purported to be drawn up upon reading the 
affidavit of Mr. Davis, Chief Clerk of the In- 
solvent Debtors’ Court, and two exhibits, 
marked\ A and B and the examination of 
William ‘Molloy Stewart, Mr. Hatch, and the 
eappellant, and the deed of conveyance of 
the 16th January 1863. 


Mr. Davis’s affidavit merely verified the 
proceedings before the Insolvent Debtors’ 
Gourt nne the exhibits A and B. A ap- 
pears to have been the deed of conveyance; 
“B the mortgage to Mr. Hatch. 


d . 

On this rule having been served, the ap- 

pellant appeared and filed affidavits in oppo- 
sition to ‘making the rule absolpte. 


Tko affidavits were, first, on affidavit by 
fir? McLeod, an owner of factories in the 
Tirhoot district, which deposed to his having 
known for some years past that James was 
the owaer of a quarter share in the factory, 
and to his having alwhys believed that it had 

‘been given to him by his brother William ; 
secondly an affidayft of Mr. Barrow verifying 
a 
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his offer of a share in his business to James 
Stewart, who had assigned, as a reason for 
declining it, that he had an offer ofa favor- 
able arangement with his brother ; 38, 4, and 
5 affidavits of the three brothers. Certain 
accounts of Thomas and Sons were produced 
showing a balance of 24,544 rupees 6 annas 
2 pie due to the factory in February 1863, 
over and above asum exceeding 2,000 rupees 
paid to William M. Stewart’s credit at his 
bankers. An exhibit B was also produced. 
being the draft of the mortgage to Hatch, 
originally prepared as a mortgage by the two 
brothers William and James, of the whole 
factory, and afterwards altered to a mortgage 
of the 12 nunas or three-quarter share of 
William only. i 


The appellant states in his affidavit that 
the form in which the deed was drawn was 
suggested by William Molloy Stewart, who 
alleged as his sole motive for desiring it to 
be drawn as a sale for a money-consideration, 
his wish 60 put a value on the factory, thesame 
being thena new one. The appellant states 
that he was not aware of any other object ; 
that he believed, and believes, it to bea fair 


estimate ; that his brother William was not - 


indebted beyond 20,000 rupees, nnd had, at 
the date of the deed, property of a value far 
above the amount of his debts, ns to which 
he states some particulars. He states the 
immediate registering of the deed—the mort- 
gage to Hatch—and says that, in preparing 
and attesting the executien of the deed, and 
attesting the endorsed receipt, he had no 
fraudulent or dishonest intention of any kind 
whatéver, and that nothing, either directly 
or indirectly, passed between him and his 
brother William to lead him to suppose that 
William comtemplated, and he does not be- 
lieve that he contemplated, any fraud directly 
or indivectly. James, in his affidavir,. 
says that he was not aware of the form of the 
deed till after its execution. In his examin- 
ation before the Insolvent Court he had suid 
he wrote a letter about it, and that he 
thought it would have been better if the 
consideration had appeared ; that letter can- 
not be found, In his affidavit he denies all 
intention of fraud, and says he is bona fide 
owner of the property. William also, in his 
affidavit, denies all fraud and makes a state- 
Nnent as to his estate, which, if true, would 
Aiow him at the date of the deed to have 
possessed considerable property ; and both 
agree in stating the real consideration to 
have been the consent of James to give up 
the offer of Mr. Barrow, and to attend to the 
management of the factory. 
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No evidence whatever was given impugn- 
ing the statements, contained in these affida- 
vits. No evidencd has been given of any 
person having been defrauded by any of the 
brothers, nor of any improper use of the deed 
having been attempted. Nor does the As- 
signee in Insolvency make any complaint, or 
impugn the actual ownership of the property, 
to the extent of one-quarter, by James. 
The deed was registered. McLeod speaks 
of the notoriety of the claim, at least, of 
ownership, by James; and Hatch took a 
mortgage of three-fourths on the footing of 


.. James being the owner of the other one- 


- fourth within a day or two of the execution 


k 


of the deed of conveyance. 


Under these circumstances, the Chief Jus- 
tice and Mr. Justice Phear have thought 
that the appellant ought to be struck off the 
list of Attorneys and Proctors of his Court. 
The Chief Justice, in the reasons which he 
assigned for this conclusioa, states “ that 
the insertion of the recital and statement 


: admittgd to be false, and known by all parties 


to be false, and which might be used for the 
purpose: of misleading others, was a very 
grave offence on the part of the Attorney. 
The offence is greatly aggravated if it is 
proved that the recital was inserted dishon- 
estly, or in order that it might be used for a 
fraudulent or dishonest purpase if necessity 
should ever arise.” ° And at a later part of 
his reasons the-Chief Justice says : ‘ I do 
not believe that Mr, Augustus Stewart 
acted honestly or innocently in inserting in 
the deed the false statements which are con- 
tained in it, and in attesting the execution 
of the deed, when he knew the statements 
were false, together with the false receipt 
for the 82,000 rupees.” The Chief Justice 
cites also Section 423 of the Indian Penal 
Code, which punishes with ffe or imprison- 
ment, or both, any one ‘who dishonestly or 
fraudulently signs, executes, or becomes a 
party to any deed or instrument which pur- 
ports to transfer or charge property, and 
which contains any false statements relating 
to the consideration for such transfer or 
charge, or relating to the person for whose 
use it is really intended to operate.” 


Mr. Justice Phear in his reasons stated 


“that the intentional statement of a falses 
hood in asolemn deed taken by itself with- 
out explanation must be considered as a badge 
of fraud ;’ adding “ that it is, of course, 
possible to conceive cases in which the act 
should be unconnected with any fraudulent 
intention ; but that if the person who has 
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made such a statement relies $n iNi 
been done innocently, it is for him to prove 
it; that it betokens fraud until the con- 
trary is shown.” And in a later passage he 
says that “itis incumbent upon the officer of 
the Court who has done such acts as the 
appellant admits he has done, to show nêt 
merely that it is not certain after all that 
the act was not an innocent one rather than 
a fraud, but that heis bound to go further, 
and show convincingly thatehe was in fact 
acting innocently in the Matter, with no 
fraudulent motive or motives of miscouduct.” 
The learned Judge concludes by observing 
“that the powers of the High Court 
could, if they thought it reasonable (even 
though such a cause might not, according to 
the reports of cases in England, have seemed 
ns yet to have been judicially recognised by 
the Superior Courts of Westmiuster as a 
cause of punishment), remove or suspend 
from practice an Attorney of the Court.” 


Mr. Justice Norman concurred with the 
other learned Judges tn thinking ‘ that the 


appellant had been guilty of a very great and’ 


serious irregularity’ and impropriety, which, 
whatever views were taken of the motives 
which actuated him, would justify the Court 
in visiting him with severe penalties.” He 
conceived, however, that,on a questior of 
striking an Attorney off the roll ‘the 
clearest distinction exists between cases 
where an Attorney misconducts himself for 
fraudulent purposes, aud those where such 
misconduct or irregularity, however grave, is 
not committed with the intent of defrauding 
his client or injuriig others.” He further 
says : “I should require the éraud or the crime 
to be as distinctly proved against him as if 
he stood upon his trial at the bar of a Cri- 
minal Court for the offence.” He finally 


od 
5° 


came to the conclusion that the false state-» 


ment was, in fuct, not made with intent to 


injure or defraud any one, and with still . 


more confidence that on the evidence no 
such intent had been proved; aud he ac- 
cordingly suggested suspension as an ade- 
quate punishment. - ` 
Their Lordships feel bgund, on the. consi- 
deration of the whole evidence before them, 
to come to the conclusion that the order 
complained of ought to be discharged. 


They are of opinion that the preparatfon of 
the deed of conveyance containing an untrue 


statement of the transactign, and the attest-" J 


ing of the deed, and ofa receipt Por consi- 
deration-money which was never paid, woul® 
be circumstances of great, perhaps overpow® 
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eight as evidence of guilty connivance 
against a Solicitor cognizant of the actual 
facts, in the event of such a deed, upon or 
soon after its execution, being used as an 
instrument of fraud. They are further of 
opinion that any Solicitor may very properly 
ə bẹ called upon by the Court before whom 
such a deed shal! have been produced, to 
explain the circumstances attending is pre- 
paration and execution. But if this expla- 
nation be given ; if it be supported by evi- 
dence ; if no cofnter-evidence be offered ; if 
no fraudulent§ use of the instrument com- 
plained of has ever been made‘or attempted ; 
and.no person has complained of any injury 
directly or indirectly caused by it,—we think 
that, however objectionable the practice may 
be of permitting, for any reason whatever, 
a deliberate mis-statement of facts upon the 
face of a deed, yet such practice, unfor- 
tunately by no means unfrequent, cannot be 
considered sufficient in itself to warrant the 
striking of the practitioner off the rolls. 


Even assuming the correctness of the view 
‘taken by Mr. Justice Phear of the Solicitor’s 
duty, namely, that of showing convincingly 
the absence of fraudulent motive, yet when 
a fraudulent motive has not been alleged by 
any complainant, such a rule can scarcely 
be applied if the explanation offered be not 
simply incredible. 


Deeds are constantly prepared, which, on 
the face of them, deal with the parties as 
interested, who are, in effect, only trustees 
for others; and the knowledge of such a 
practice probably influenced the framers of the 
Code in preparing the enactment referred to 
by the Chief Jus@ice ; for they confined its 
penal provisions to “ fraudulent and dis- 
honest” participation in such an instrument. 


It appears to their Lordships on the evi- 
dence in the present case, that James was 
intended to become, and did become, . the 
bond fide owner of the quarter share. Mr. 
Barrow confirms the statement as to the 
circumstances under which he became such 
owner. Publicity as to the ownership was 
- immediately given. There was no reason for 
è representing him tS be such owner with a 
view to protect William against his creditors. 
The deed was acted upon at the time of 
the mortgagee to Hatch as if William had 
parted with a ong-quarter share. James 
ewas (as is stated by: McLeod) in possession 
L not only as mangger, but as the recognised 
owner of a share, and no one up to the 
resent hour disputes the validity of that 
ownership. It does hot seem, therefore, 
` e 
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that any suspicion in sucha state of cir- 
cumstances can arise to displace the reality 
of the transfer made. ; 


The reasons assigned for the false state- 
ments, though unsatisfactory, had any frand 
whatever followed upon, the transaction, 
are not inconsistent with the possibility 
of honest motives. Though James gave a 
consideration for his share in the shape of 
services only, yet ifthe share were really 
worth 32,000 rupees (and no evidence to 
the contrary was offered), it exceeded pro- 
bably the value of his services, and his 


brother might be desirous to mark the fact ` 


of his bounty. Besides this, the condition 
requiring James to offer his share to his 
brother before parting with it to a stranger, 
would afford some ground for stating an 
estimated value. If is said that the deed 
contained no covenant by James to continue 
his management; but if the property were, 
as it seems to have been, flourishing, such a 
circumstance alone would afford an adequate 
motive for his continuing as owner, and the 
condition as to offering the share to his 
brother would prevent an immediate sale,. 


The absence of any mention of the depo- _ 


sit with Thomas nnd Son to secure the 
floating debt due to them as agents on the 
purchase, deed, as contrasted with the men- 
tion of it in the mortgage, is consistent with 
honesty. It was necesssry to inform the 
mortgagee of all charges,* but it was not 
necessary to inform the person purchasing 
the business of that which was really a 
security usual in the ordinary course of busi- 
ness. 


The fact that James received no profits 
whilsthe hada monthly salary as manager 
seems to their Lordships to throw.no doubt 
on the transaction. ; 


Their Lordships are not aware of such 
special authority as appears to be referred 
to by Mr. Justice Phear, as would authorize 
the striking of the appellant off the rolls 
of the High Court, where such a step would 
not be sanctioned by the practice of the. 
Courts in England. í 

They desire expressly to state: that they 
Ko not, in recommending 4o Her Majesty the 
gischarge of this order, jin any way sanction 
athe propriety of deeds being prepared which 
on the face of them are inconsistent with 
fact, and wish simply to express the opinion 
that, upon the evidence, the irregularity 
was wholly unconnected with any intention 
to defraud, and does not, therefore, justify 
the petalty inflicted. 
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The 20th December 1867. 
Present’: 


The Master of the Rolls, Sir James W. Col- 
vile, Sir Edward Vaughan Williams, Sir 
Richard Torin Kindersley, and Sir Law- 
rence Peel. 


Alienation by Hindoo widow — Suit 


by reversioner—QOnus probandi. | 
On Appeal from the High Court at Madras. 
Cavaly Vencain Narainapah., 


versus 


The Collector of Masulipatam. 
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absolutely defeated by the razeenama lied 
on by the appellant, ‘and, if not, to inquire 
what advances, if any, were made by the 
appellant’s father to the widow, and whether 
all or any, and which of such advances, and 
to what amount, were made for the pur- 


poses for which, according to the, Hindoo, 


Law, the widow would have been entitled 
to alienate the estate as against the next 
heirs of her husband, and whether the wi- 
dow had, when such advances were made, 
other estates of her husWand sufficient to 
answer such purposes. i 


The Sudder Court sent down the issues 
so directed for trial in the Zillah Court. The 


judgment of Civil Judge (Mr. Elliot) states 


very carefully the facts-which he found to 


Where a party entitled to impeach an alienation by | have been proved before him, and came to 


a widow of her husband's estate sues to set aside such 
an alienation, and the defendant establishes not only 
that he had a charge on the estate in virtne of a mort- 
gage deed executed by the widow, but that the debt to 
him was on account of advances made to her for pur- 
poses for which she would have been entitled to alienate 
the estate as against the next heirs, it does not follow 
that because plaintiff had a right to demand this pecu- 


- liar proef, the ordinary rule which requires the party 


_ who alleges payment to prove payment is to be inverted 


in his favor, or that the debt is to be presumed to be 


- satisfted unless the contrary is shewn by the creditor ; 


and if he alleges that the mortgage deed was not dond 
fide, the burthen-lies on him to prove his allegation. 


Tuis is the third appeal to. Her Majesty 
in Council in this unfortunate case. On the 
first it was determingd that the Crown, which 
is represented by the respondent, was entitled 
to the zemindary’iu question by escheat, sub- 
ject to whatever interest the appellant might 
have acquired therein by virtue of the trans- 
actions between his late father and Lakshmi- 
devainmah, the widow of the last zemindar. 
The order made on the second, which bore 
date the 6th of January 1862, amongst other 
things declared that the Crown, taking by 
escheat, had the same right to impeach the 
alienation of the widow which the next heirs 
of the husband (if such there ‘had been) 
Would have had; and that the appellant, 
thén the respondent, was entitled to a charge 
upon the estate, and to be paid and satisfied 
thereout the full amount of all such of the 
advances (if any) made by his father to the 
widow as were made for purposes for which, 
according to the Hiniloo Law, she would 
have been entitled to aliennte the estatd 
against the next heirs of her husband, ins 
far as she had no other estate of her husband 
to answer such purposes; and by the same 
order the cause was remitted to the Sudder 
Adawlut of Madras with directions to in- 
quire whether, having regard to the declara- 
tions aforesaid, the right of the Crown was 


the following conclusions :—Is¢, that the 
alienation by the widow was for legal pur- 
poses sanctioned by Hindoo Law, and that the 
right of the Crown, as next heir of the hus- 
band, was thereferea actually defeated hy 
the razeenamnh ; 2ndly, that the sums due 
for such advances amounted in April 18388 
to 48,614 rupées 13 annas 6 pie, the balance 
of the account then adjusted and settled ; 
and 8rdly, that the zemindar, the late hus- 
band of the widow, died possessed of no 
property available for any purpose, savesand 
except the estate in dispute which at his 
death was not unincumbered. 


The decree of the High Court, made on 
appeal from this judgment, declared that 
the right of the Crown to take by eschent 
was not defeated -by the razeenamah ; that 


from the death of the zemindar in 1810 up e 


to 1818, advances were made to the widow 
by the appellant’s father for purposes for 
which, according to the Hindoo Lew, the 
widow would have been entitled to alienate 
the estate as against the next heirs of the 


husband, and that on the 18th of May 1822 e~ 


the balance due to the widow on these ad- `° 


vances, with interest, was about 20,000 
rupees ; thatin.the year 1828, a further ad- 
vance of 1,033 rupees 3 annas 3 pie was 


made for similar purposes; ayd that when 
the beforementioned advances were respecta 


ively made, the widow had no other estates 
of her husband sufficient to answer the pur- 
poses for which they were taken and to 
which they were applied ; but that the de- 
fendant had not shown*what, at the date of 


the advances last mentioned, was the debt. 


on the former advances, or whether such 
former debt, or any part of it, still subsisted®; 
that no advances were made from that da% 
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48 . THE 


to hast nte of the mortgage deed in- 1838 ; 


that it lay upon the appellant to show, cand 
-that he had failed to show, that the widow 
was in debt to his father at the date of the 
execution of the mortgage deed for advances 
mage for the purposes aforesaid ; and that 
“iccordingly the respondent, on the part of 
Government, was entitled to take the estate 
by escheat, unincumbered with charges 
created in favour of the appellant or his 
father. re 
Against this decree the present appeal 
hag been brought; and their Lordships have 
now only to inquire what facts must be taken 
to have been proved on the trial of the issues 
directed by Her Majesty’s order of the 6th 
of January 1862,. and what conclusions 
ought to be deduced from them. 


That the zemindar, the husband of the 
widow, died in debt and left little or no- 
thing except the zemindary in question, is 
undisputed, There is, therefore, no contest 
ag tothe correctness oé the conclusion to 
which both the Courts below have come upon 
the Inst issue. It seems to bealso adinitted 
that the gross annual revenue of the zemin- 
dary was, on the average, little, ifat all, in 
excess of 10,000 rupees; that the peish- 
cush or Government Revenue was upwards 
of 4,000 rupees ; and that the balance was 
not much more than would cover the zemin- 
dary and other expenditure of the widow. 
The probability, therefore, of Ler getting out 
of debt, if she ever found herself in debt to 
a considerable amount, was exeeedingly 


small. p 
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Agnin, it is proved thatthe pecuniary trans- 
actions between the late zemindar and the 
uncle and father of the appellaut, who were 
first cousins of his wife, began before 1804. 
his is skown by Exhibit 138, which both 
the Courts below have treated as genuine, 

“and from which they „have, as their Lord- 
ships think, legitimately ¢nferred that the 
statements in Exhibit 14 (also found to be 
genuine) may be accepted ns ‘true. If this 
be so, we hnve it established that -in 1810, 

“when tle widow cane into possession, her 
Gate husband was indebted to the appellant's 
uncle Seethinh in a sum exceeding 20,000 
rupees, and that she had to borrow from him 
a further sum *amounting to about 3,200 
rupees, in order to defray the expenses of 

‘ker husbitnd’s obseqiries, and perhaps also 

‘for other purposes.” That the debt so due to 

ethinh was transferred to the respondent's 
gather on the 15th of April 181, is proved 
by Exhibt No. 16. oh 
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It is unnecessary to consider whether the 
debt thus assigned .includéd any further 
sums paid for peisheush, -as the appellant 
would infer from Exhibits 15 and 16, because. 
the Courts below have, as their Lordships” 
think, correctly held that effect must be 
given to the widow’s admission, coutnined 
in her letter (No. 18) of the 18th of May 
1822 ; that at that date the debts on her own 
showing did not exceed the sum therein 
mentioned, n sum which this paper ‘states 
to be about 20,000 rupees, but which, accord- 
ing to the printed record is 22.000 runees, 
The antecedent proof, in the absence of any 
evidence to the contrary, is, their Lordships 
think, sufficient to establish that the whole 
of that sum represented debts which the 


} widow was entitled to charge upon the ze- 


mindary as ngainst the heirs of her husband. 
The High Court has held that the only other 
advance established to their satisfaction . is 
that of 1,033 rupees 3 annas 8 pie paid for 
peisheush in 1828, and their Lordships will 
accept that fiuding as correct, though: there 
is undoubtedly some. evidence of othe? ad- 
vances of the like nature. 


This being so, determination of this ap- 
peal must turn on the question whether the 
High Court was right in holding that it 
lay on the appellant to show, by positive 
proof, what part (ifany) of these debts re- 
mained unpaid in 1838, at the date of the 
mortyage, and that, in the @bseuce of such 
proof, it was to be inferred that no part of 
these debts subsisting in 1822 or in 1828 
was subsisting tn 18388. 


The appellant had, no doubt, to sustain 
an extraordinary burthen of proof. He had 
to establish not only that he had a charge. 
on the estate by the uct of the widow, but 
thatthe debt charged was of a particular 
character. .Ge has shown that sucha debt 
once existed. It does not, however, follow 
that because the respondent had the right to 
demand this peculiar proof, the ordinary 
rule which requires the party who alleges 
payment to prove payment is to be inverred 
in his favour, or that the debt is to be pre- 
gumed to be satisfied unless the contrary. is 
p by the creditor. . If, indeed, .the 
acts had shown a strong probability of the 
satisfaction of the debt by the proper appli- 
ontion of the surplus revenues of the estate 
by the widow, the High Court might have 


been justified in pressing against the appel- 


lant the non-production ‘of accounts, or of 
other satisfactory proof that the debt had 
not been ‘so satisfied, They might legiti-- 
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mately have held that the facts establishing 
that’ probability afforded primd facie evi- 
dence of payment.’ But to their Lordships 
it appears that the facts proved are such as 
fairly lead to the opposite conclusion, 


The widow is shown to have succeeded 
to the zemindary encumbered with debt 
which she had no means of discharging, ex- 
cept the revenues, that are admitted to have 
been in ordinary years little more than suffi- 


- cient to pay the Government Revenue and 
` provide for the expenses of her establish- 


ment and family. -A landholder, whether 
male or female, when in such circumstances, 
rarely, very rarely in India, succeeds in 
getting out of debt, Again, in the present 
case, the Zillah Judge has shown that more 
than one of the years in the course of which 


i @ . 
_ the process of payment is assumed to have 


taken placé, were years of distress and famine, 
when the collections from tle estate must 
have fallen short of the Government Revenue. 
And ihere is also evidence of occasional 
litigation, in which the widow had to defend 
her title against adverse claimants. She 
seems to haye been throughout her tenure 
of the estate a needy and embarrassed wo- 
Nor can their Lordships find reason- 
able grounds for assuming that, between the 
years 1822 and 1838, she was in a eondition 
to make payments in excess of those which, 
from the account said to have been settled 
in 1888,it must be inferred that she had 
then made: on account of interest. 


The transaction of 1838 is onthe face of 


“it a settlement of accounts between the wi- 


dow and ‘her creditor; a balance struck, 
and a mortgage to secure that balance. lt 
is treated by the respondent as a mere con- 
trivance to give the estate to the appellant’s 
family in accordance with the desire which 


the widow’s correspondence with Govern- 
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ment shows she had expressed ish. 
There might be good grounds for so treating 
it, if the other evidence in the cause “was 
in favour of the conclusion that she had then 
discharged the whole of the debts ofe 22,060 
rupees and 1,033 rupees. But their Lord- 
ships have already stated that they cannot 


draw that conclusion from the evidence, 


They think that the burthen of proof that 


this settlement of accounts was not a bond 


Jide transaction between the debtor and the 


creditor, lies on the respondent, and that he 
has failed to adduce any evidence .to that 
effect, Assumingit, then, to have been a 
bond fide transaction? it follows that ad- 
vances with which she was entitled to charge 
the estate as against her husband’s heirs, had 
previously been made to her to the amount 
of 21,000 or 238,000 rupees ; and that there 
is po sufficient proof that she had then paid 
off these debts. What, then, is the effect of 
the transaction ? Those advances, with the in_ 
terest thereon, would considerably exceed the 
sum secured by the mortgefre. Their Lord- 
ships think that it is a fair and just inference 
to take this sum of 48,614 rupees 13 annas 
6 pie, which was secured by the i 
to be the balance gue in respect of such 
advances after giviug credit for all payments 


on account and after dedueting the 5,000 


rupees paid at the timg of the settlement. 


If it be urged that the appellant’s ‘ense as- 
sumes other advances whigh the ourts 


below have not found to*be of the character 


required, the answer is that in a case like ` 


this, wherein both debtor and creditor werg , 
e 


ee 
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ieregd in aBpropriating the payments so 


as to make this balance a charge upon the 
estate, the transaction itself, which could 
only bo valid in the event of appropriating 
tit payments made towards discharge of 
advances which could not constitute a charge 
upon the estate, may reasonably be treated 
as evidence that euch an appropriation was 
made. Their Lordships, therefore, are of 
opinion that the appellant has succeeded in, 
establishing that under the mortgage of 
1838 his father acquired a charge on the 
‘ estate for the sum therein named, which, 
on the widow’s death, would have been valid 


agninst the next heirs of the husband if suéh 


there had been. s 


Further than this their Lordships are not 
prepared to go. They do not agree with 
the finding of the Zillah Judge that the 
title of the Crown was absolutely defeated 
by the razeenamah of the 5th of April 


1841. They do not think that the Crown is 


bound by that document, or by the judgment 
‘of the 20th of Murch 1839 on which it wab 


founded. ` y 


The result is that their Lordships must | 


ehumbly recommend Her Majesty to reverse 
the decree of the High Court, ‘and to declare 
that on 20th April 1838 there was due from 
| the widow to the father of the appellant in 


5 respect of advgnces for which she would have 


* been entitled to alienate the estate, as against, 


the next heirs of her busband, -if such there 
had b@en, the Sum of 48,611 rupees 13 an- 
* enas 6 pie ; that: thatsum was duly charged 
apoi the estate by the mortgage of the 20th 


eof April 1838 ; ane that negovalna the ap- 
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pellant is now entitled to hold the zemindary 
against the Crown asa security for so much 
of the said sum and of the interest thereon 
as now remains unpaid. This declaration 
is fatal to the respondent’s claim to imme- 
diate possession of the zemindary ; but it 
will leave an equity of redemption in the 
Crown. In strictness the present suit should 


stand dismissed, leaving the Crown to 


assert that equity, if it shall be so minded, - 


in a suit properly framed for that pur- 


pose. Jt has, however, been suggested 


at the bar that provision for’ redemption 
might be made in this suit. If the par- 


ties can agree as to the terms of redemp- 


tion, their Lordships would not beg unwil- . 


ling to have them embodied in the order, to 
be made on this appeal. 


so agree, the order which their “Lordships 


must recommend to Her Majesty, as the. 


consequence of the before-mentioned declara- 
tion, is that the respondent’s suit stand 


dismissed without prejudice to the right of 


the Crown to redeem. 


The appellant is entitled to have the costs 
of this appeal and of the proceedings in the 
Courts below under Her Majesty’s order of 


January 1862, and the general costs of, the 


But if they do not. 


rr M 
. 
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suit below, except such portion of them aa 


was occasioned by his contesting the title of 
the Crown to take by escheat. This latter 


portion ought to be borne by him, and un- 


less already paid, should be set off in the. 
usual manner. ‘The apportionment of these ` 


costs will be dealt with by the Court below 


in ]udia. 
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The 17th July 1868. 
_ Present: 

The Master of the Rolls, Sir James W. 
Colvile, Sir E. Vaughan Williams, the 
Lord Chief Baron, and Sir Lawrence 
Peel. i 


Arbitration—Submission to award— 
Revocation of authority. 


-On appeal from the High Court at Madras. 


Pestonjee Nusser wanjee, 
versus 
D. Manockjee and Co. - 


According to the proper construction of the Code of 
Civil Procedure (that is to say, construing it with 
reference to the constitution of the Civil Courts of 
India and the abiding direction to them to proceed in 
all cases according to equity and good canscience), 
when persons have agreed to submit the matter iv 
difference between them to the arbitration of one or 
more specified persons, no party to the agreement can 
revoke the submission to arbitration unless for good 
cause, and a mere arbitrary revocation of the authority 


is not permitted. , 

Where no time was originally fixed within which 
the award was to be made, it is open to either’ party to 
hasten the proceeding by giving notice to the arbitrators 
that th® award must be made, and an umpire appointed, 
within a reasonable time ; but where the time elapsing 
after -the—notice— been actively employed by the 
arbitrators, and the delay tas—been owing to necessity 
which they could not control, the parties cannot 
recede from their submission by reason of the notice. 

Tis is an appeal from three orders of the 
High Court of Judicature at Madras. The 
question in substance is, whether the award 
of Mr. Schlunk setfling matters in difference 
between the appellant and the respondent 
is valid and binding onthe parties. The 
facts which raise the question may be stated 
very shortly. : 


On the 29th October 1863, the appel- 
lant and respondent entered into a partner- 


ship in “cértain farms of taxes imposed on 


spirituous liquors within certain districts 
in the Presidency of Madras, The appel- 
lant was to supply the capital required, and 
„the respondent was to manage the business. 

Certain differences arose between them ; and 
on the 10th of January 1864, they agreed 
that arbitrators should be appointed to settle 
these differences. Accordingly this. was 
done by an agreement in writing for sub- 
mission to arbitration, bearing date the lOth 
of March 1864. Originally Mr. Pierce and 
Mr. Bates were appointed arbitrators, byt 
Mr. Pierce refusing to act, Mr. Punnett wis 
appointed in his place. The terms of tHe 
agreement are to this effect: — 


“ Know all men by these present, that we the under- 
signed, Pestonjee Nesserwanjee, of the firm of Framjee 
Nesserwanjee and Co., and D. Manockjee and Co., do 


make, constitute, and appoint R, H. Pierce, Esquire, 
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and W. Bates Esquire, gentlemen, as @bitrators, chaseu 
by our mutual cossent, to inquire into certa 


versies and differences existing between usin rd to 


our copartnery in the transactions of the Abkary Farins 
Calicut, Kurumbranad, Palghaut, and Ponany 
Taluqs, and Mannur and Payenjanur Amshoons, of the 
rented from Government, giving, and by 


of the 


Ernad Tuluq, 
these presents granting, unto the abovesaid R, H. Pierce, 
Esquire and W. Bates, Esquire, full power to substitue 


or appoint one or more arbitrator or arbitrators, as well 


contro- 


as, if necessary, an umpire ; and further, to cadl for ande 


examine the books and papers of the said copartnership 


ag also any party or parties connected with the farms, 


and others, and otherwise to take alland every lawful 


means to arrive at a fair and impartial decision, to 


which we hereby mutually agree aml bind ourselves to 


abide fully and entirely.” e 


It contains the following memorandum at 
the foot :— 


d 
u N, B.—We the Yàgereignea, P. N., of the firm of 
o 


Framjee Nesserwanjee and Co., and D. Manockjee and 
Co., have executed this power made in conformity with 
the provisionsof Section 327 of Act VIII of 1859; and we 
do hereby accordingly agreeand bind ourselves to abide 
by the decision which the within mentioned duly em- 
powered arbitrators may give under the aforesaid Act.” 


On the 15th of July 1864, the arbitrators 
mude an intermediate award, dissolving the 
partnership, and giving the business to the 


appellant, i 


On the sameday a notice signed by both 
parties was publicly given of this fact, and 
which stated that all debts due to them by 
the Abkary farm were to be received and 
paid by Framjee Nusserwanjee and Co., and 
that the respondent had no longer any inter- 
est therein. s 


On the 3rd of October 1864, the appellant 
wrote tothe arbitrators, complainiug of the 
conduct of the respondent relative to the 
making up of the accounts. 


On the 138th May 1863, the arbitrators 


came toa resolution, which was a second in-, 


termediate award, directfng that the farm 
outstandings due from the Ponany, Chow- 
ghaut, and Betatanad divisions, should be 
taken by the defendant at 50 per cent. dis- 
count; itis in these words:— ° = 


“ Resolved, that the farm outstandings due from the ' 


Ponany, Chowghaut, god Betatanad divisions, as they 
stood in the farm books on the 30th June 1864, as per 
balance sheet, be taken over by Messrs. Dhunjecbhoy 
Maneckjee and Ġo., or their nominee, at 60“per cent, 
discount, they receiving credit for all sums sinte racover— 
ed, less any regular expenses, and paying the amo nt as 


may be hereafter decided by us,’ z - 


On the 6th July 1865, Mr. Punnett, one 
of the arbitrators, published a long written 
opinion on the subject of the remaining points 
that remained to be disposed of by the arbi- 


trators under the subshission to arbitration. , 


On the 24th of July, the appellant wrote 
to the arbitrators and requested them to make 
their award inten days, or that, if they 

e 


. 8 
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ware ungble te do so, they -would nominate 
an unre. 


-This was not done, aud onthe Sth of 
August 1865, the Solicitor of the appellant 
wrote a letter to the Solicitor of the respond- 
euts purporting to cancel the award, and he 
also sent in similar letters to the arbitrators. 

eOn the same day Mr. Bates, the other arbi- 
trator, gave his written opinion on the re- 
maining points referred to therein, stating in 
substance his differences from Mr.Punuett. 


On thel 2th August 1865, a further notice 
was given by the appellant requiring the 
papers to be delivered up to him. Two 
mére written opinions were given, one by 
Mr. Punnett and another by Mr. Bates, the 
last on the 7th of September 1865 ; and Mr. 
Schlunk (who was afterwards apointed um- 
pire, but who seems to have been already 
selected for that purpose by the arbitrators), 
on the 12th September 1865 made some 
written observations founded upon the writ- 
ten opinions of Mr. Punnett and Mr. Bates, 
the two arbitrators. 


‘On the 22nd September 1865, the Civil 
Court ordered the submission to arbitration 
to be filed under the provision of the 326th 
Section of the Civil Procedure Code of India. 


The appellant insists that this was wrong, 
and that the decision of the Court below 
ought to be reversed, and that the submission 
to arbitration could not properly have been 
filed under the Section 326 of the Code of 
Civil Procedure, as no agreement to file it 
had been made, contending that it was open 
‘to him to revoke the submission to arbitration 
at any time. - è 


e QOnthe 22nd of, September, the day on 
which this decision was pronounced, Mr. 
Schlunk was appointed umpire by the arbi- 
trators, by writing signed by them at the foot 
of the submission to arbitration. This ap- 
pointment was confirmed by the Civil Court 

‘on the 6thof October 1868, and.on the 17th 
"of October Mr. Schlunk mye bis final award 
in favor of the respondents. The order of 
the 22% of September of the Civil Judge 
was'éppéaled from and confirmed by the or- 

adler Of the High Court of Judicature on 15th 
January “1866. Tife appellant then present- 
ed,a petition to set aside the award on five 
grounds, which was dismissed on thé ground 
of being too late; and the final award of Mr. 

-Schlunk was confirmed and carried into exe- 

. cution by the decree of the Civil Judge on 9rh 
October 1866. Thp appellant petitioned for 
leave to appeal from the decision, which peti- 
ti@n was dismissed by order of the High Court 

° 
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on the 7th J anuary i867. Onthesame day 


the High Court of Judicature at Madras af- 
firmed the decision of the Civil Judge of the 
6th October 1865, confirming the appointment 
of Mr. Scllunk as umpire. The present ap- 
peal is brought from all these three decisions 
of the High Court of Judicature. 


The first question is whether the Court 
had jurisdiction under the Section 326 of the 
Code of Civil Procedure in India, to direct 
the submission to arbitration tobe filed. 
Their Lordships are of opinion that, upon a 
proper construction of the Sections of that 
Code relating to this subject, they had that 
jurisdiction, The Code, which is one of 
procedure, and the Act enacting it, must be 
construed with reference to the constitution 
ot these Courts, and the abiding direction to 
them to proceed in all cases. according to 
equity and good conscience. 


The 826th section is to this effect :— 

“ When any person shall by an instrument in writing 
agree that any differences between them or any of them 
shall be referred to the arbitration of any person or 
persons named in the agreement, or to be appointed by 
any Court having jurisdiction in the matter to which it 
relates, aplication may be made by the parties 
orany of them, 
Court. On such application being made, the Court ghall 
direct such notice to be given to any of the parties to 


ereto, 


the agreement, other than the applicants, as it may” 


think necessary, requiring such parties to şhow cause, 
within a time to be specified, why the agreement 
should not be filed. The application’ shall be writ- 
ten on a stamp paper of one-fourth of the value 
prescribed for plaints in suits, and shall be num- 
bered and registered as a suit®between some or one 
of the parties interested, or claiming to be interested as 
plaintitfs or plaiutiff, and the others**or cther of them 
as defendants or defendant, if the application have been 
presented by all the parties, or if otherwise, between 
the applicant as plaintiff and the other parties as 
defendants. If no sufficient cause be shown against 
the agreement, the agreement shall be filed, and an 
order of reference to arbitration shall be made thereon. 
The several provisions of this chapter, so: far as they 
are not inconsistent with the terms of any agreement s0 


filed, shall be applicable to all proceedings under an - 


order of reference made by the Court, and to the award 
of arbitration, ani to the enforce ement of such award.” ° 


Although, this Section is not expressly 
referred to in the submission to arbitration,’ 
still their Lordships are of opinion that.the 
submission to arbitration was under and 
subject to the Sections contained in the Code 
relative to this subject. Their Lordships 
are of opinion that this submission to-arbi- 
tration was entered into subject to the pro- 
visious of this Code, and that the memoran- 
djmat the foot thereof is introduced for 
tyat purpose, and that unless the provisions 
of the Code were expressly excepted by the 
parties to the agreement, it must be taken 
as having been agreed by them that it was 
to be subject to the Act, aud that this spe- 
cial notice of Section 3827 as to the enforce- 


that the agreement be filed in such -- 
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meht of the decision of the arbitrators was 
introduced -only ex majori cautela for the 
purpose of expressing what, without such 
expression, would nevertheless have been 
implied. 

Their Lordships are of opinion that, 
according to the proper construction of this 


' Code, as previously explained, when persons 


have agreed to submit the matter in differ- 
ence between them to the arbitration of one 
or more certain specified persons, no party 
to this agreement can revoke the submission 
to arbitration unless for good cause, and that 
a mere arbitrary revocation of the authority 
is not permitted. 

Their Lordships do not think it necessary 
to refer to the English Law on this subject 
further than to point out that the direction 
of recent legislation, both by English Acts 
and the Acts of the Indian Legislature, has 
been to put an end to the distinction between 
the agreement to refer, and the authority 


thereby conferred, which formerly enabled 


a pergon who was a party to a binding 
agreement to revoke the authority thereby 
conferred;-and—by so doing to put an end to 
the agreement for submission” to arbitration 
on the same footing as all other lawful agree- 
ments by which the parties to it are bound 
to the terms of what they have agreed to, 
and from which they cannot retire unless 
the scope and objeœ of the agreement cannot 
be executed, or,vuless it be shewn that some 
manifest injustice will be the consequence of 
binding the parties to the contract. 


Their’ Lordships are therefore of opinian. 
that if was not in the power of the appellant 
simply, at his own mere will and pleasure, 
to revoke the authority of the arbitrators in 


‘Whose appointment he had concurred. 


~ It remains .to be considered whether the 
circumstances of this-cnse justified him in 
doing so, and sending the letter’ of the Sth 
‘August 1865, 

‘This is founded solely on the delay. 

On the 24th July 1865, -the appellant 
wrote to.the arbitrators, and required that 
in ten days from thatdate they would make 
their award aud appoint an umpire, and this 
not being done, after waiting for ten clear 
days, he sent the dotice of the 5th August 
1865. Ifnothing whatever had occurred rince 
the appointment of, the arbitrators in June 


. 1864, and ail matters between the appellant 


aud the respondent had remained in exactly 
the same position that they were in at the 
date of the submission to arbitration, their 


Lordships ure disposed to think. that this delay 


- 
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of the arbitrators would have justWed the 
course which the appellant adopted. *But 
in truth the facts disclose a very different 
course of proceeding. In July 1864, the 
arbitrators made their award in a very 
important part of the matter in difference. 
They dissolved the partnership and deliveréd | 
up the business to the appellant, Who has, 


since that time carried it on alone, and had « 


done so for a year prior to the letter of the 
24th July 1865. ° 


A second decision of thè arbitrators rela- 
tive to the Ponani farms was made in May 
1865 and acquiesced in by both parties, 
appellant and respondent, 


A notice to the arbitrators to make their 
award and to appoint an umpire in ten days, 
does not appear to their Lordships to be 
sufficient time given to entitle the appellant 
to stop all further proceedings, and to cancel 
all further proceedings. 


It is to be observed that a most important 
part of the matters® referred, namely, the 
determination of the person who was to 
have the business in future, had already and 
speedily been determined. After the two 
decisions of the arbitrators, there appears 
tohave been little that remained to be done 
except to determine matters of account, be- 
tween the parties. What was the intricacy 
or difficulty of settling them does not ap- 
pear, and on a question of time this ista mat- 
ter of importance, It might well be that the 
time occupied for that purpose was not 
excessive. On this point, even if it could 
‘be availing, their .Lordships have ‘no evi- 
dence. It might also well be that ten days e 
might be usefully and properly employed by 
the arbitrator in an endeavour to remove the 
points of disagreement between them, and 
only when this was found to be impossible 
that it would become necessary to ‘refer thè 
matter to an umpire. 
1865, Mr. Punnett stated his views in a ° 
long written opiuton. Mr. Bates stated his 
in a similar dogument on the Sth of August. 
This was Nerad by Mr. Pamet SAs 
25th of August ; and on the Th Septentber 
Mr. Bates replied. Befowe this Mr. Sch?u ke 
had been selected, though not appointed, NS 
act as umpire, his appointment having beén 
delayed, as it seems, in consequence of the 
civil proceedings instituted*in the ® Civil 
Court on the’ 23rd.¢of , August 1865. 


Mr. Schlunk took and considered the ex! ` 


pressed opinion of the two arbitrators, and 
made observation thereon on the 12th Sepe 
tember 1865. The decision of the Civel 


On the 6th of July .. 


. 
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Court Asserting the jurisdiction of the Code 
of Civil Procedure over this’ matter was 
pronounced on the 22nd of September 1865. 
On the same day Mr. Schlunk was appointed 
umpire, and he made his award between the 
parties on the 17th October following. 

No error is pointed out in the award itself ; 
complaint is made that Mr. Schlunk did not 
open up the wh8lg matter from the beginning. 
It is said that he appointed no meeting, that 
he heard no Counsel, that he took no evi- 
dence. Their Lordships are of opinion that 
it was not necessary for him to do so. The 
parties had agreed to the arbitration of Mr. 
Punnett and Mr, Bates, subject to the deci- 
sions of an umpire on the points where 
they differed. They agreed on some import- 
ant points; they expressed their decision 
in the first award of thg 15th of July 1864, 
aid in the second award of the 13th of May 
1865. They differed as to other points. 
They ‘expressed this difference in writing, 
and they appointed Mr. Schlunk to be the 
umpire to decide these points between them. 
This he did after, .as it appears, weighing 
and considering the facts and arguments 
adduced by both the arbitrators in the docu- 
ments laid before him, 


Their Lordships are of opinion that the 


éourse so adopte@ was correct, and that the 
Courts below have acted rightly in uphold- 
ing the decision of theumpire. Their Lord- 
ships do aot mean to lay down that in cases 
of this description, where no time is origin- 
ally fixed within which, the award was to 
be made, it would not be open to either party 


‘to hySten the proceedings bb giving notice 


to -Ihe .arbitrators that the’ award must be 
enfde and an umpire appointed within a rea- 
sonable time. But it is to be observed that 
here the time which elapsed from the period 


_ when the appellant, gave the notice of the 


* 
e . 


` 24th of. July 1865, was actively employed. 


It was obviously’ of no use to appoint an 
@mpire uatil the points on which the arbi- 
e i P 7 


6 
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trators differed were clearly defined. This 
was done by four papers :—1s¢, the opinion 
of Mr. Punnett; 2nd, the opinion of Mr. 
Bates, delivered on the same day that the 
notice to cancel the submission was given ; 
8rd, the further opinion of Mr. Punnett of 
the 25th of August 1865 ; and th, the final 
opinion of Mr. Bates on the 7th of Septem- 
ber 1865 ; and these were adjudicated upon 
by Mr. Schlunk, the umpire, in his award 
made on the 17th October, but delayed ap- ` 
parently by reason of the suit and the neces- 

sity of obtaining the sanction of the Court ` 
to the confirmation of the order appointing 

him umpire. 

If the object of the appellant was to ac- 
celerate the proceedings by his- notice of 
24th of July 1865, he certainly succeeded 
in doing so; but their Lordships gre of 
opinion that he cannot recede from the sub- - 
mission by reason of that notice, followed 
by the notice of 5th August 1865, when, 
in fact, he has for above a year enjoyed the 
fruits of the award on various points, and 
when it is impossible to estore the parties 
to the position they were ia, if all the acts 
of the arbitrators were to be considered null 
and void. 


` On the whole, therefore, their Lordships, ` 


without thinking it necessary to relate in 


detail the proceedings in the Courts in, - 
India, approve of the decisions there pros T 


nounced, viz., the order of the 22ad, Sep- 


tember 1865 of the Civil Court, directing 
the submission to be filed ; the order of the 
Civil Judge of the 6th October 1865, con-- 
firming the appointment of the umpire; the 
order of the High Court of the 15th January 
1866, dismissing the appeal of the- present’ 
appellant from these orders ; and the final 
decree of the Civil Judge of the 8th February 

864, confirming the awafd of Mr. Schlunk, 

nd directing the same to be carried into 
execution ; and also the order of the High 
Court of Judicature of Madras of the 7th 
January 1867, dismissing the petition of the 
appellant: and’ consequently they shall 
humbly recommend to Her Majesty that 
this appeal be dismissed with costs. 


~@ 
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The 10th July 1867. 


* Presents 


` Lord Cairns, Sir James W. Colvile, Sir 
Edward Vaughan Williams, Sir Richard 


Torin Kindersley, and Sir Lawrence Peel. 


Limitation—Suit—Ex-King of Delhi— 


‘Government of India—Bond--Inter- 


est. 


On appeal from the Judicial Commissioner 


of the Punjab. 
Narain Doss, .. 


VETSUS 
° š 


__~Phe-estate-of the Ex-King of Delhi. 


~—= 


The Government of India, who took upon themselves’ |. 


to pay debts due against the estate of the Ex-King of 
` Delhi out of the assets of the estate of the Ex-King, are 
entitled to avail dhiemnenives of the statute of limitations 
in a suit brought aeainist the estate; but if asuit could 
justly, and in equity and conscience, be substantiated 
against the Ex-King, it ought to be allowed before fhe 


Government officers, irrespective of technical difficulties 


_which might-have'attended legal proceedings against the 


King during his sovereignty. 


Where, in a previous suit on a bond, Which suit was 
“Yost on account of want òf jurisdiction, the plaintiff sued 
for a specific sum and for interest as from a certain date, 
he was declared in a subsequent suit instituted by him 
on the same bond, entitled to interest on the bond, only 
from the date from which he sued for it in the first suit to 
the date of the present decree of the Judicial Comnjt- 
tee. : e 


In the peculiar circumstances of a case 
of this description, in which the Govern- 
ment of India takes upon itself to pay. out of 
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the assets of the Ex-King 8f Dalhi amch 
claims as can be established against the Ex- 





King, their Lordships are of opinion that 
the Government does no more than what is 
incumbent upon it, when it narrowly and 
jealously scrutinizes claims which aye mie je 
it being within the experience ofall, that 
where the claim is against, not the person 
who originally contracted the debt, but those 
who have taken upon themselves the duty 
of satisfying it, exaggerated, and sometimes 
to be made. 
Their Lordships also think that ifin those 


unfounded demands come 
circumstances a claim were made which was 
found to be barred by the letter of any 
regulation or statute of limitations, the 
Government of India might well say that 
they had not taken upon themselves to 
provide for the payment of State demands, 
and that they were entitled to the benefit 
of any rule of limitation of that kind. 
Subject, . to these observations, 
their Lordships think that any claim which 


however, 


justly and fairly, in equity and conscfence, 
could be made and substantiated against 
the Ex-King, is a claim’ to be allowed in the 
investigation which the Government has 
instituted before its judicial officers, irre- 
spective of technital difficulties which might 
have attended legal p®oceedings against 
the King during his sovereignty, leaving 
of course the question of the payment of that 
claim when established to be dealt with àn 


reference to the assets out of which the: 


payment is to be*made. 


Now, as td the bond upon which*th\gelaim 
is made in this case, their Lordships think 
that the evidence establishes, to their ve 
satisfaction, as it appears to, have established 
tothe satisfaction ofe the various J udges 
below, the factum and he existence of the 


bond : and they conceive that no imputation |, 
` e 
® j e i ° 
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caresuccessfull¥ be made against the bond 
as an instrument in the first instance exe- 
cuted by the Ex-King. Their Lordships think 
that, with regard to the regulation as to limita- 
tion of actions, it does not apply to the present 
case, because the claim is made, in their 
opinion, within the period actually allowed 
by the regulation : and “even if there were 
any doubt as to that, there is amply suffi- 
cient reason, from the position of the Ex- 
King, to account for i action not having 
been maintained against him within the 


period prescribed by the rule. 


Then arises the question whether the 
whole amount of principal originally due 
upon the bond remains due ? No evidence 
appears, to have been ‘adduced tending to 
show avy payment on account of principal. 

The officer of the Ex-King, who was ex- 
amined, by his evidence confirms that which 


is alleged by the appellant, viz., that the 


whole sums remain due, and that nothing |, 


cas been paid on account of principal. The 


witness who was last examined, aud who 
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Delhi, an action which was defeated by the 


plea of want of jurisdiction, the claim made 
was a claim for Rs. 36,000 alone.- We have 
not got the proceedings or the documents in 
that action. We have the evidence of che 
appellant, who states that what was clair 

in that-action was the sum of Rs. 386,000. 
But their Lordships see no reason to doubt 
that if the claim in that action was upon the 
face of itdescribed asa claim for Rs. 36,000, 
that Rs, 86,000 was nothing more than a 
short and compendious mode of stating the 
principal sum due upon the bond. Their 
Lordships, “however, finding that the 
claim in the action of 1852 was for thig sum 
of Rs. 86,000, and finding also that in the 
detail of the claim in ‘the present case the 
principal is taken at that amount, ds on the 
Ist of January 1852, and interest clatmed | 
from the Ist of January® 1852 only,* are of 
opinion that while the appellant is entitled 
in the present proceedings to recover the 
amount of the principal of his bond, he must 
be content-to take his interest as from the Ist 


of January 1852 until the present time. 


produced the documents which passed be- os 


t&een the King and Colonel Skinner, also by Their Lordships, therefore, will humbly - 


"his evidence tends to show that the only | recommend to Her Majesty that the decred ` 


e.. 
payments which were made were the pay- 


“mentfthrough Colonel Skinubr—payments 


Whigh, by the very @uleulation and addition 
è 
ofgihem, would show that nothing could 


have been paid on account of principal. 


. „Tt is said, however, ¢hat in the year 1852, 


when an action was’ attempted to be main- 


appealed from should be reversed, and that 
the appellant should be declared to have 
established: his claim for the principal sum 
appearing on the face of the bend, with in- 
terest from the date that has been mentioned, 


together with the costs of this litigation in 


the Courts below, and that he is also entitled 


tapped against the Ex-King in the Court of ' t0 the CORIR of this appeal, 


$ ; 
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Notifies the holidays which are to be observed during 1869 in the Civil 
Courts subordinate to the High Court, until further ordersgare issued 
as regards the holidays tn theo Behar Distrtcts. z 


ad 


h 
, CIRCULAR No. 13. oe 
From the Registrar of the High Court, Caleutta, to the Civil Judges, Lower Provinces, 
as) duted the 23rd December 1868. 
Jy . (Civil Side.) eo? 
Present : . : ° 


Te Howble Sir Barnes Peacock, Kt, ‘Chief Justice, and the Hon’ble G. Loch, | 
H. V. Bayley, L. S. Jackson, and A. G. Macpherson, Judges. 
Fr is hereby notified for general information that the Civil Courts Subordinate to the 
„—-High-Court, will be closed in the year 1869 on the days indicated in the annexed list, 
which will be observed in the Lower and Extra-Regulation Provinces until further ordets 
shall be issued as regards the holidays in the Districts of the Province of Behar. 


2. The Civil Courts are not to be closed except on the Holidays authorized as above. 








List of Holidays for the Subordinate Civil Courts for the year 1869. 


















NAMES OF HOLIDAYS, | ENGLISH DATE. | BENGALI DATE., {¢DAYS OF THE |Nodien 
Soi os : : DAYS. 
New Years day and the es 
two days following -| Ist to 8rd January —.,.| 18th to 21st Pous 1275 ...\Friday to Sunday ...| 3 days. . 
Fed-ul-fitf* a -| 15th and 16th January...) 3rd and 4th Maugh — ...\Friday and Saturday | 2 days, 
Bussunt Punchoomee -..| 17th and 18th January ...j 5thand 6th Mangh .../Sunday and Mouday | 2 days, 
Day after the Eclipse of the i 
Moon ss, «| 28th January ` .. | 16th Maug (Thursday a. | L*day, 
Shibu-Rattri » @ «| 9th and 10th February ..| 28th and 29th Maugh ...|Tuesday & Wednesday} 2 days, 
Dole Jattra ... a -j| 26th and 27th February.,.| 16th and 17th Falgoon ... Friday & Saturday ...| 2 days, 
Baroonee Gunga-sman =...) 11th March ...| 29th Falgoon ... „Thursday ... | 1 day. 
Sree Ram Nubomes;. |...) 22nd March ... ...| 10th Chaitro ... ... (Monday Pe „| 1 day, 
Eed-uz-zohat x .| 25th and 26th March .,,; 13th and 14th Chaitro ...)Thursday & Friday...| 2 days, 
Good Friday and the day 
` following ... eee | 2nd and 8rd April ...| 21st and 22nd Chaitro .../Friday & Saturday ...) 2 days, 
Mohabishan Sankranti ...! {ith April ae ~ad 80th Chaitro ... „Sunday A si diy: 
Moharram} sia “| 20th to 24th April ...| 9th to 13th Bysack 1276 Tuesday to Saturday] 5 daya. 
Queen’s Birthday ... «| 24th May bias ...| 22th Joistee ... Monda i wf | day. a 
Akheri Chaharshumbg___._.{_ 9th June sii ...| 28th Joistee sa Wednddday aes . | L day. 
_—Dashobura Ginga-snan ...)19th Inne ° s. »..| Gth Assar (Saturday a se} I day. 
~ Fattéhé doaz duhum§ _ .,.} 28rd June he ..., 10th Assar .iWednesday ... wl 1 day 
weKuth Jattra ... tis «| 11th July a a| 28th Assar „Sunday ve uef L day. 
Oolta Ruth... ef 18th July ee „| 4th Srabun , s (Sunday se wf 1 day. 
Day after the Eclipse of the aN > 
Noon ewes 24th July | 10th Srabun [Saturday n. Ji dey? 


2 dars. .. 
ey 


*Junmostomee — ...| 80th and Bist August „| 15th and 16th Bhadro .,.|Monday & Tuesday... 
Dusserah Vacation, in- 





cluding Mohaloya, i : F : 

l Lukkhipooja, Deval and i n ss 20th Assin to 2istKartick...!Tuesday to Friday...[32 days, 

7 Bhratriditia TA i 
Juggutdhatree Pooja .../ 12th and 13th November | 28th and 29th Karlik (Friday & Saturdays? days. ~— 
Kartick Pooja A a ae lith Novem- gecesi and 16 a Sunday an d Monday| 2 days. 

- Shub-e-Barrat|  .. ... 19th November wit Sth Aughran . [Pride au ed be ag 
Christmas-day and the two j et aul o 
days following ... «| 25th to 27th December i 11th to 18th Pous „Saturday to Monday] 3 days. 
i * If the Moon be visible on the 18tlẹ the Court will be closed on the 14th ang 15th January, 


t ifthe Moon be visible on the 14th, the Court will be closed on 24th and 25th Mareh. 
If the Moon be visible on the 13th, the Court will be closed from the 19th to 23rd April, 
If the Moon be visible on the 11th, the Court will be closed on the!22nd June. -è 
l| Ifthe Moonsbe visible on the 6th, the Court will be closed on the 20th November. 


(Signed) E., B. PEACOCK, 
i Registrar, ~e 


= * 
J s a 9 


